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In  Wilson  v.  Wilson^  a  not  very  interesting  appeal  to  the 
^ouse  of  Lords  in  a  further  stage  of  a  cause  which  the 
^ouse  had  abeady  dealt  with  on  the  main  question 
73  R.  R.  158),  it  appears,  at  p.  39  of  this  volume,  that  in 
l854  Lord  St.  Leonards  still  thought  the  House  not  posi- 
ively  bound  by  its  own  decisions  in  subsequent  eases  between 
rther  parties.  Some  of  us  regret  that  the  contrary  opinion 
idvocated  by  Lord  Campbell  prevailed  some  years  later  and 
las  now  become,  so  far  as  one  can  see,  the  settled  rule  of 
heir  Lordships'  practice. 

A  less  plausible  doctrine  was  that  which  Lord  St.  Leonards 
aaintained  against  the  majority  in  Jorden  v.  Money ^  p.  116, 
hat  a  promise  defuturo  can  have  some  equitable  operation  by 
ray  of  estoppel,  even  if  it  does  not  amount  to  a  contract. 
Ve  may  be  allowed  to  think  that  half  a  century  ago  many 
quity  lawyers  took  a  narrow  and  inadequate  view  of  common- 
iw  doctrines,  and  did  not  underatand  how  informal  a  contract 
an  be.  But  in  any  case  Lord  St.  Leonards'  theory  is  illogical, 
f  A.  says  to  Z.  at  noon  on  All  Saints'  Day,  "  I  intend  to 
orgive  you  the  money  you  owe  me  next  quarter-day,"  from 
rhat  can  that  estop  him  ?  Why,  from  denying  that  at  noon 
n  All  Saints'  Day  such  was  his  intention ;  but  that  will  be 
ery  small  comfort  to  Z.  If  Z.  says  at  the  time,  ^^Can  I 
ely  on  that  intention  ?  "  or  words  to  the  like  effect,  and  A. 
nswers  "  You  can,"  then  A.'s  statement  becomes  a  promise, 
nd,  if  supported  by  valuable  consideration,  it  may  bind  him 
s  a  contract.  But  Lord  St.  Leonards  wanted  to  hold  that 
L.'s  gratuitous  declaration  of  his  intention  on  Monday  would 
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estop  him  from  saying  on  Tuesday  that  he  had  change  -'^  '^* 
his  mind.  There  must  be  something  attractive  in  th  '-^^ 
fallacy,  for  repeated  attempts  have  been  made  to  revive  if  '^  '^  --^ 
we  conceive  however  that  it  is  now  finally  exploded,  see  p  ^  i^i^f^^ 
Cozens-Hardy,  J.  in  Be  Fichus  [1900]  1  Ch.  at  p.  334.  '^  b^l 

Ixi  Bank  of  Ireland  Y.  Trustees  of  Evans*  CAariiieSj  p.  21  --in  o 
an  important  case  on  some  aspects  of  the  genuine  leamin 
of  estoppel,  note  that  Tonnff  v.  GroUj  a  case  much  discusse 
of  late  years,  is  treated  as  good  authority  in  the  opinion  o 
the  Judges  delivered  by  Baron  Parke.  Couturier  v.  JIaslii 
p.  329,  shows  how  a  large  proportion  of  the  cases  whic 
swell  the  rubric  of  relief  against  mistake  in  the  text-book 
(with  or  without  protest  from  the  text- writer)  are  really  case 
of  construction.  Here  the  question  was  reducible  to  this 
what  were  the  parties  dealing  with,  a  real  deliverable  carg 
or  the  chance  of  the  cargo  being  delivered  ? 

The  Wensleydale  Peerage  case,  p.  472,  was  matter  of  grefi 
controversy  at  the  time.  The  decision  was  of  course  no 
judicial,  and  we  can  only  regret  that  the  House  of  Lords  di< 
not  see  its  way  either  to  hear  argument,  which  might  havi 
been  difficult  to  arrange,  or  to  consult  the  Judges,  whicl 
would  have  been  quite  easy.  Certainly  the  speeches  actuall) 
delivered  are  neither  exhaustive  nor  convincing ;  the  actua 
weight  of  learning  was  no  doubt  against  the  Crown,  bu 
the  most  learned  of  the  noble  Lords  happened  to  be  ii 
opposition. 

Avery  v.  Langford^  a  case  of  no  great  importance  on  t 
covenant  in  restraint  of  trade,  is  made  profitable  by  Wa 
reporter's  tabular  view  of  the  material  circumstances  in 
previous  decisions  of  the  same  class  (p.  802). 

At  p.  662  we  find  Knight  Bruce,  L.J.  quoting  the  Diges 
at  first-hand  as  authority,  or  at  any  rate  "  written  reason.' 
Such  examples  are  not  quite  so  rare  as  often  supposed,  bu 
rare  enough  to  deserve  special  note.  Incidentally,  in  th( 
course  of  a  practice  case,  Page  Wood,  V.-C,  afterwards  l^om 
Hatherley,  explains  (p.   862)  that  a  chief  clerk  (they  are 
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[asters  now)  is  not  a  subordinate  Judge,  but  the  Judge's 
^legate,  and  that  his  acts,  subject  to  ratification  and  revision, 
re  those  of  the  Judge.  This  rule  is  intimately  connected 
ith  the  Chancery  principle  that  every  appeal  is  a  re-hearing, 
hich  has  had  most  important  effects — on  the  whole 
jneficent — ^in  our  modern  judicial  system. 
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The    MAYOE,     &c.,     of    SOXJTHMOLTON    v. 
ATTOENEY-GENEEAL  (1). 

(5  H.  L.  C.  1—39  ;  S.  C.  23  L.  J.  Oh.  667  ;  18  Jur.  436.) 


Thb 


It  is  a  question  to  be  determined  by  the  particular  words  of  each  will, 
whether  a  gift  of  **  surplus  "  or  "  residue  "  means  surplus  or  residue  properly 
so  called,  or  a  mere  proportional  share  of  a  particular  fund.  Where,  after 
the  gift  of  a  fund  charged  with  certain  payments,  the  words  were,  "  and 
the  overplus  which  the  said,  &c.  do  produce  more  than  all  these  disburse- 
ments do  amount  to  (which  I  do  find  and  compute  to  be  about  60/. 
per  annum),"  they  were  held  to  mean  surplus,  and  not  proportional 
share. 

If  a  charity  is  entitled  to  a  particular  sum  as  a  first  charge  on  an 
estate  given  to  certain  persons,  and  the  estate  is  amply  sufficient  to 
secure  payment  of  that  sum,  the  fact  that  a  portion  of  the  estate  has 
been  lost  by  the  alleged  negb'gence  of  the  donees  of  the  estate,  will  not 
of  itself  justify  an  information  on  behalf  of  the  charity  against  the 
donees. 

Where  a  portion  of  an  estate  held  under  such  circumstances  was  charged 
to  have  been  improperly  sold,  the  purchasers  must  be  included  as  parties  in 
any  such  information. 

Where  such  portion  consisted  of  land  held  upon  a  renewable  lease^  and 
the  lessors  were  entitled  to  refuse  a  renewal,  and  the  bargain  was  in  fact 
made  with  them  before  the  period  for  renewal  arrived,  the  bargain,  made 
under  such  circumstances,  does  not  afford  matter  of  complaint  against  the 
donees  of  the  estate. 

In  an  information  against  the  donees  of  a  fund  on  which  there  was  a 
charge  for  the  benefit  of  a  charity,  the  prayer  of  the  information  was 
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Mayor  granted,  and  inquiries  were  directed.    This  Houae  reversed  the  decree  of 

OF  South-  the  Court  below,  and  ordered  the  information  to  be  dismissed,  but  only 

MOLTON  ^^  (jQgja  up  ^  ^jjQ  hearing,  upon  the  ground  that  the  Court  below 

ji^'q  having  directed  the  inquiries,  the  relator  was  entitled  to  proceed  upon 

that  direction. 

This  was  an  appeal  against  a  decree  of  the  Masteb  of  thb 
Bolls. 

In  1686,  Hugh  Squier,  a  native  of  the  town  of  Southmolton, 
but  then  resident  in  Westminster,  formed  the  design  of  establish- 
ing a  free  school  in  his  native  town,  and  built  there  a  schoolhouse, 
and  a  residence  for  the  master.  In  October  of  that  year  he 
executed  an  indenture,  by  which  he  constituted  certain  persons, 
living  in  and  near  the  town,  trustees  for  the  school,  and  assigned 
them  the  schoolhouse  and  master's  residence,  for  the  residue  of 
a  term  of  2,000  years.  The  indenture  proceeded  thus:  ''And 
whereas  the  said  Hugh  Squier  doth  intend  and  will  settle  1,0002. 
of  lawful  English  money,  or  land  of  that  value,  for  the  better 
support  of  the  said  school  and  schoolmaster,  and  the  repairing  of 
the  said  premises,  which  said  money,  or  lands,  so  to  be  settled, 
and  the  free  school  and  other  the  premises  hereinbefore  mentioned 
to  be  granted,  shall,  nevertheless,  be  in  the  said  trustees,  their 
heirs  and  successors,  on  the  trusts,"  &c.,  thereinafter  declared. 
The  trustees  were  ''  to  elect  20  poor  people's  children,  which  shall 
be  taught  in  the  said  school  gratis  (and  without  premium  to  the 
schoolmaster  for  their  learning),  the  most  necessary  and  good  arts 
of  writing  and  arithmetic."  The  trustees  were  to  fill  up  vacancies 
in  the  number  of  20  by  fresh  elections.  So  long  as  the  master 
had  20  scholars  in  the  school  to  be  taught  gratis,  he  might  teach 
others  on  payment,  to  the  intent  that  the  people  of  the  **  whole 
country  near  adjacent  might  have  the  convenience  of  an  extra- 
[  *3  ]  ordinary  *good  school  to  send  their  sons  and  daughters  to ; "  and 
that  "when  this  school  shall  be  grown  famous  and  populous, 
the  town  of  Southmolton  may  be  the  better  for  boarding  such 
gentlemen's  sons  as  shall  be  thither  sent  to  school."  Latin  and 
grammar  were  also  to  be  permitted  to  be  taught,  but  to  the  intent 
that  ''the  writing  schoolmaster  shall  always  have  the  greatest 
encouragement,  the  writing  schoolmaster  for  the  time  being  shall 
always  have  the  dwelling-house  built  with  and  adjoining  to  the 
school,  for  his  habitation,  and  the  privilege  of  teaching  his  scholars 
in  the  school,  and  201.  de  claro^  out  of  what  the  said  school  shall 
be  endowed  withal;  and  the  Latin  schoolmaster  shall  have  only 
20{.  per  annum  of  the  said  revenue,  and  the  privilege  to  teach  his 
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Latin  scholars  in  the  same  school  also."    The  deed  then  recited       Matob 

OF  South* 
the  intention  of  Squier  to  endow  the  school  with  a  sum  of  about       molton 

501.  per  annum,  of  which  40/.  were  to  go  to  the  schoolmasters,  31.        j^Jq 

for  two  annual  feasts  to  the  trustees,  and  the  remaining  71.  towards 

the  reparation,  or  improvement,  of  the  premises.    To  secure  due 

obedience  to  his  will,  Squier  directed  that  when  "  these  rules  do 

cease  to  be  observed  for  one  whole  year,  the  endowment  of  50^. 

per  annum  shall  become  the  proper  estate  of  the  King's  Hospital 

of  Greencoat  Boys,  in  Tothill  Street,  Westminster." 

By  a  memorandum  indorsed  upon  this  indenture,  Mr.  Squier 
directed  that  if  the  then  revenue  should  in  future  fall  short  of  his 
and  the  trustees'  expectations,  all  such  failure  should  be  abated 
wholly  out  of  the  schoolmaster's  salary,  and  be  (while  there  were 
two  schoolmasters)  equally  divided  between  them. 

The  trustees  or  governors  were  always  to  be  inhabitants  of  the 
town  or  parish  of  Southmolton,  and  any  governor  ceasing  to  be 
such  inhabitant  should  cease  to  be  a  governor.  The  design  of 
having  a  Latin  schoolmaster  seems  to  have  been  afterwards 
abandoned. 

Mr.  Squier,  by  his  will  dated  the  28rd  day  of  February,  1709,  [  ^  ] 
after  reciting  the  founding  of  the  school  and  its  then  prosperity, 
increased  the  number  of  free  scholars  from  20  to  80,  and  directed 
the  trustees  (upon  the  assumption  that  they  were  to  receive  the 
rents  of  certain  estates  at  Northam,  and  Upcott,  and  Westminster) 
to  pay  the  rent  and  tenths,  and  the  fine  for  the  renewal  of  the 
lease  of  his  estate  at  Northam,  to  the  Dean  and  Canons  of  Windsor, 
and  for  this  duty  each  trustee  was  to  receive  the  sum  of  20s.  per 
annum.  The  testator  then  proceeded :  "  And  for  the  defraying  of 
this  charge,  and  for  the  aforesaid  intent  and  purpose,  and  also  to 
the  further  uses  that  are  hereinafter  expressed,  I  do  give  and 
bequeath  unto  the  mayor  and  aldermen  of  the  borough  of  South- 
molton, in  Devon,  and  to  their  successors  for  ever,  all  my  right, 
title,  interest,  and  estate,  which  I  have,  or  hereafter  shall  have,  in 
the  parish  of  Northam,  in  Devon,  except  the  presentation,  which 
is  reserved  for  reasons  which  hereinafter  are  expressed,  provided 

and  upon  condition  that  they  do  permit Ayres,  the  present 

vicar  of  that  parish,  and  his  successors  for  ever,  to  enjoy  the 
vicarage  house,  &c.,  &c.,  and  do  pay  him  and  his  successors  16/. 
per  annum  by  quarterly  payments ;  and  do  also  pay  the  above- 
mentioned  sums  which  the  church  of  Windsor  doth  usually  and 
reasonably  require  for  a  fine  upon  every  such  renewing  of  their 

1—2 
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Mayor  lease,  as  their  custom  of  renewing  is  ;  and  do  also  pay  5/.  15«.  per 
MOLTON      annum  yearly  unto  George  Whicher  his  almshouses  in  Westminster ; 

ji^  .Q^  and  also  do  pay  iOl.  per  annum  towards  the  maintenance  of  South- 
molton  free  school,  that  is  to  say,  26/.  to  the  schoolmaster,  5/.  to 
the  trustees,  91.  for  their  two  usual  feasts  at  their  visitation,  and 
7L  for  the  reparations  of  the  school  and  schoolhouse,  and  the 
highways  between  the  schoolhouse  and  Mole  Bridge,  in  all  401. 
per  annum ;  and  the  overplus  which  the  said  Upcott  and  Northam 

[*5]  do  produce  beyond  and  more  than  all  these  ^disbursements  do 
amount  unto  (which  I  do  find  and  compute  to  be  about  60L  per 
annum)  shall  go  the  one-half  thereof  always  unto  him  who  is  and 
shall  be  mayor  of  Southmolton  for  the  time  being,  towards  the 
expenses  of  mayoralty,  and  the  other  half  towards  the  mending  of 
the  highways  in  and  near  the  town  of  Southmolton,  in  Devon. 
And  whereas  I  stand  possessed  of  three  houses  in  St.  Martin's-le- 
Grand,  London,  which  are  held  by  lease  from  the  Dean  and 
Chapter  of  Westminster,  which  will  expire  about  88  years  hence, 
and  are  intended  to  be  renewed  by  the  vestry  of  St.  Margaret, 
Westminster,  from  time  to  time  in  such  manner  as  they  renew 
many  other  leases  which  they  have  from  the  said  church,  I  do 
hereby  give  the  same  three  houses,  with  all  my  right,  title,  and 
interest  therein,  unto  the  said  vestry  of  the  parish  of  Saint 
Margaret,  Westminster,  and  their  successors  for  ever  (my  executors 
receiving  first  all  the  rents  that  shall  grow  due  until  the  next 
quarter-day  after  my  death  for  their  own  use),  and  I  do  appropriate 
the  same  to  the  uses  hereafter  named."  He  then  made  other  gifts, 
and  referred  to  the  houses,  &c.,  which  he  held  on  renewable  leases 
in  Westminster,  and  enumerated  payments  to  be  made  thereout, 
and  proceeded  as  follows :  "  And  because  that  several  sums,  whilst 
they  stand  written  in  words  at  length,  and  until  they  are  set  down 
in  figures  (the  one  sum  under  the  other)  cannot  well  be  cast  up, 
therefore  I  have  drawn  up  several  accounts,  the  one  of  all  I  have 
now  given  unto  the  Corporation  of  Southmolton,  in  Devon,  and  to 
the  free  school  which  I  built  there,  about  28  years  ago ;  and  the 
other  of  all  that  I  have  given  unto  the  parish  of  St.  Margaret, 
Westminster :  both  of  these  accounts  I  do  make  to  be  part  of  this 
my  will,  and  my  will  and  meaning  is,  that  all  what  I  have  given 
unto  the  Corporation  of  Southmolton  and  to  the  free  school  which 
I  built  there,  shall  be  delivered  over  unto  them  by  my  executors 
from  the  time  of  my  death." 

[  6  ]  The  following  are  the  accounts  referred  to  in  the  will : 
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-     20    0    0 


£     8,  </. 


"  An  Account  of  the  Product  and  of  the  Outgoings  of  all  the  things  which  I  have 
bestowed  on  the  Corporation  of  Southmolton  and  the  Free  School  I  built  there. 

Income. 
Of  all  my  estate  in  Northam, 

except  the  patronage  and 

chusing  their  ministers 

upon  all  occasions,  which 

I  do  give  to  the  parish 

itself    -        -        -        - 
All  my  estate  in  Upcott, 

being  better  than  inheri- 
tance, per  annum  - 
A   rent  charge  upon  the 

vestry  and  parish  of  8t. 

Margaret,   Westminster, 

which  they  are  to  pay 

once  a  year  out  of  83^  per 

annum,    which    I    have 

settled    upon    them    for 

this  and  some  other  good 

uses 


£    s.  (f. 


125     0    0 


15    0    0 


0    0 


25    0    0 


In  all  per  annum    -    £1()0    0    0 


The  Outgoings. 
For  the  five   trustees  2()«. 

per  anniun  a  piece  for 

their  })articular  care  in 

governing  the  school,  in 

i*eceiving  their  rents,  in 

paying    the    high    rent 

every  year,  and  the  accus- 
tomed flues,  either  at  four 

or  seven  years*  end,  by 

which  your  estate  will  be. 

come  perpetual,  and  the 

same  as  Mr.  Haach  for 

the  sheaf  of  S<*moltoQ     • 
To    their    schoolmaster  of 

this  free  school  from  the 

time  of  my  death,   per 

annum  only   • 
For  their  two  usual  feasts 

of  visitation  of  the  school, 

per  annum     -        -        -300 
For  reparation  of  the  school 

and  schoolhouse,  and  the 

lands     before     it,     per 

annum  -        •        -        -    7    0    0 
To  the  church  of  Windsor 

every  year  for  their  high 

rents,  and  tenths,  &c.     -  29    2    9 
For  afino  of  15/.  once  in  four 

years,  and  3/.   17«.  10//. 

charges    for    making 

every  new  lease,  in 

18/.  lie.  10(/.,   at   every 

four    years'    end,    one- 
fourth  part  whereof  is    -    4  14     5^ 
To  the  vicar  of  Northam 

and  his  successors  for  the 

time  being,  per  annum  -16    0    0 
Also  to  the  executors    of 

George  Whicher*s  alms- 
houses in    Westminster, 

per  annum     •         -         -     5  15     0 
Bmance  which  the  Corpora- 
tion of  Southmolton  will 

gain  per  annum,  except- 
ing 13/.  Ss,  per  annum 

land  tax  whilst  that  last- 

eth,  and  the  poor's  rate, 

whereof  the  tenant  (by 

his  lease)  pays  the  moiety  64    7    9^ 


:ing 
all 


£160    0    0 


If  the  taxes  to  church  and  poor  do  not  abate  somewhat  thereof,  but  the 
Parliament  do  use  to  exempt  Windsor,  and  schools,  and  almshouses  from  taxes; 
but  whatever  the  balance  {de  claro)  proves  to  be  more  or  less,  the  half  thereof 
is  given  every  year  to  him  that  shall  be  Mr.  Mayor  in  being,  and  the  other  half 
towards  mending  the  highways  in  or  near  Southmolton,  especially  between 
Mole  Bridge  and  the  schoolhouse. 

Item. — I  do  desire  the  corporation,  out  of  their  64/.  7«.  9jr/.,  to  pay  for  the 
children's  pens,  ink,  and  paper." 


Mayor 
OF  South- 
molton 
r. 
A..(}. 
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mayob  In  another  paper,  called  "  An  Aecoant  of  the  Product  and  of  the 

f\y  SoiITH- 

MOLTON      Outgoings  of  my  Houses  in  St.  Mavtin's-le-Grand,  London." 

^^•(j  The  testator  inserted  the  following  item  on  the  *' outgoing"  side 

[  7  ]         of  the  account :  "  Payable  more  to  the  five  trustees  that  belong  to 

the  free  school  which  I  built  at  Southmolion,  in  Devon,  to  be  added 

to  the  revenue  which  I  have  heretofore  given  to  that  free  school, 

for  the  maintenance  per  annum  to  be  paid  here  once  a  year,  20/." 

At  the  time  Mr.  Squier  made  his  will  the  property  at  Northam 
and  Upcott  was  worth  1401.  a  year ;  it  has  since  increased  in  value 
to  784/.  7«.  6d.  a  year.  This  is  exclusive  of  a  piece  of  that  property 
which  was  surrendered  in  1889  to  the  Dean  and  Canons  of  Windsor, 
and  which  at  the  time  of  the  surrender  was  of  the  value  of  44/.  a 
year.  The  surrender  was  made  because  the  Dean  and  Canons  had 
been  applied  to  by  the  inhabitants  of  Appledore,  where  the  land 
lay,  to  appropriate  that  land  to  the  purpose  of  erecting  a  chapel  of 
ease  for  the  parish.  The  sum  given  as  the  consideration  for  the 
surrender  was  516/.,  which  snm  was  received  by  the  corporation, 
and  since  the  passing  of  the  Municipal  Beform  Act  the  whole 
surplus  income,  after  paying  the  several  specific  sums  before 
mentioned,  had  been  paid  into  '^  The  Borough  Fund,"  and  applied 
to  the  ordinary  purposes  of  the  corporation. 

The  annual  rent  of  20/.  payable  by  the  parish  of  St.  Margaret's 
had  not  been  paid  since  1808,  because  the  vestry  neglected  to 
renew  the  lease  in  consequence  of  an  agreement  with  the  Dean  and 
Chapter  of  Westminster. 

In  April,  1850,  the  Attorney -General^  at  the  relation  of  James 
Miles,  of  the  King's  Road,  Chelsea,  filed  an  information  in  the 
[  '8  ]  Court  of  Chancery  against  the  Mayor  and  *Corporation  of  South- 
molton,  and  against  the  trustees  of  the  school,  praying  that  it 
might  be  declared  that  the  lands,  &c.,  devised  by  the  will  of  Squier 
were  held  for  charitable  purposes  only,  and  not  for  the  purposes  of 
the  corporation ;  and  that  accounts  might  be  taken,  especially 
with  regard  to  the  property  surrendered  to  the  Dean  and  Canons 
of  Windsor ;  and  that  it  might  be  declared  that  the  rents,  &c.,  were 
applicable,  and  ought  to  have  been  applied,  for  the  support  of  the 
charities  mentioned  in  the  will,  in  the  proportion  which  the 
original  amount  devised  to  each  charitable  purpose  bore  to  the 
whole  income  and  revenue  of  the  said  lands,  and  that  the  Master 
might  be  directed  to  settle  a  scheme  for  the  regulation  and  manage- 
ment of  the  school  and  due  appropriation  of  the  revenues  thereof, 
having  regard  to  change  of  time  and  circumstances. 
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An  answer  having  been  put  in,  the  cause  came  on  to  be  heard       Mayor 
before  the  Master  of  the  Bolls  on  the  25th  of  June,  1851,  when       molton 
his  Honour  was  pleased  to  declare,  that  according  to  the  true  con-        ^^^ 
struction  of  the  will  of  the  testator,  the  free  school,  and  the  several 
persons  and  other  objects  to  whom  or  in  whose  favour  the  rents 
and  profits  of  the  estate  and  property  given  or  bequeathed  in  trust 
to  the  appellants,  were  given  or  directed  to  be  paid  and  applied, 
were  formerly  and  then  entitled  to  participate  in  the  increased 
rents  and  profits  of  the  said  estates  and  property  in  the  proportions 
in  which  the  rents  and  profits  thereof  at  the  date  of  the  said  will 
were  given  or  directed  to  be  paid  or  applied  to  or  for  them  respec- 
tively.   An  account  was  ordered  as  to  the  property,  including  that 
which  had  been  surrendered,  and  other  directions  were  given  in 
conformity  with  this  declaration.    This  was  the  decree  appealed 
against. 

The  Solicitoi'-Qeneral  {Sir  R.  BetheU)  and  Mr.  E.  K.  Karalake        [  9  ] 
for  the  appellants : 

The  question  in  this  case  is,  whether  on  a  devise  of  property 
charged  with  payments  for  the  purposes  of  charity,  and  then  a  gift 
of  the  surplus  to  the  devisees,  they  are  entitled  to  any  augmenta- 
tions that  may  take  place  in  the  amount  of  the  surplus  after  the 
payments  specifically  ordered  have  been  duly  discharged.  The 
Masteb  of  the  Bolls  thought  that  they  were  not  entitled  to  these 
augmentations,  because  the  gift  of  the  surplus  was  not  a  mere 
gift  of  surplus  as  such,  but  was  a  gift  of  surplus  estimated  to 
amount  to  a  certain  sum,  and  was  therefore  limited  to  a  sum  to  be 
calculated  on  a  proportional  scale.  He  seemed  to  suppose,  that  by 
stating  the  amount  of  the  surplus  the  testator  had  specified  what  it 
was  to  be,  and  had  made  it  a  definite  proportion,  uncertain  only 
from  having  indefinite  charges  upon  it,  so  that  the  corporation 
could  only  take  its  proportion  of  the  increased  rents.  This  was 
giving  to  the  words  of  the  testator  an  effect  which  he  never 
intended;  his  intention  must  govern  here  as  in  other  cases  of 
devise,  and  from  the  whole  will  taken  together  it  is  plain  that  he 
merely  intended  to  benefit  the  town  of  Southmolton  as  represented 
by  the  corporation,  and  that  one  of  the  means  of  doing  it  was 
by  establishing  a  school  there,  and  when  he  had  provided  the 
payments  necessary  for  the  maintenance  of  the  school,  and  of 
certain  other  objects  of  his  bounty,  he  summed  them  up  together 
and  stated  what  he  thought  would  still  be  the  amount  of  profit 
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Mayor      derivable  by  the  mayor  and  corporation  from  the  estate  which  he 

MOLTON      bad  given  them.    His  estimate  of  the  probable  amount  of  the  surplus 
j^Iq         did  not  in  the  least  degree  affect  the  right  of  the  corporation  to  the 
whole  surplus. 

[  ♦10  ]  This  case  must  be  governed  by  that  of  The  Attomey-Oeneral  *v. 

Brazennose  College  (i),  where  all  the  authorities  were  discussed. 
This  is  a  gift  of  the  estate  subject  to  a  charge  upon  it.  It  is  clear 
that  the  charity  would  not  suffer  so  long  as  the  estate  was  sufficient 
to  make  the  prescribed  payment,  while,  on  the  other  hand,  that 
payment  must  be  made  though  it  should  absorb  the  whole  of  the 
surplus.  That  being  so,  the  corporation  is  entitled,  even  on  the 
principle  stated  in  the  Thetford  School  case  (2)  to  the  benefit 
of  any  increase,  since  on  the  corporation  would  fall  the  burden  of 
any  loss. 

Where  an  estate  is  given  to  particular  individuals  or  to  a 
corporation,  and  sums  are  charged  upon  it  for  the  benefit  of  certain 
charities,  but  such  sums  do  not  exhaust  the  estate,  the  surplus, 
whether  expressly  mentioned  or  not,  will  go  to  the  donees  of  that 
estate:  The  Attomey-Oenerai  v.  The  Mayor  of  Bnstol(B);  The 
Attomey-Oeneral  v.  Smythies  (4) ;  The  Attoimey-General  v.  The 
Cordwainei'8*  Company  (b);  The  Attoitiey-Oeneral  v.  The  Orocers' 
Company  (6). 

The  Mastbb  of  the  Bolls  treated  this,  not  as  a  gift  to  the 
Corporation  of  Southmolton  on  condition  of  paying  so  much  a  year 
to  certain  specified  objects  of  the  testator's  bounty,  but  as  a  mere 
trust.  And  so  treating  it  he  held  himself  bound  by  the  authority 
of  the  case  of  The  Attorney-Qeneral  v.  The  Drapers'  Company  (7) ; 
but  that  case  is  not  in  point,  for  there  money  was  given  to  a  Com- 
pany to  purchase  lands  of  the  clear  value  of  1002.  a  year,  and  the 
testator  gave  961,  to  different  charities,  ''and  the  residue  of  the 
said  sum  of  lOOL,  being  il.  yearly,  to  the  Company  for  their  pains." 

[  *n  ]  There  the  whole  sum  was  specifically  ^disposed  of,  and  the  specified 
parties,  of  course,  took  the  increase  proportionably :  that  is  not  so 
here.  In  the  case  of  the  Drapers'  Company,  had  there  been  a 
decrease  of  the  income,  the  41.  would  not  have  been  primarily 
liable  to  make  good  the  loss  to  the  rest,  but  all  would  have  suffered 
alike.    There,  too,  the  sum  given  was  exhausted  by  the  specific 

(1)  37  R  E.  107  (2  a.  &  Fin.  296).  717). 

(2)  8  Co.  Eep.  130  b.  (5)  41  R  B.  120  (3  My.  &  K.  534). 

(3)  22  E.  R.  136  (2  J.  &  W.  294).  (6)  63  R.  R.  166  (6  Beav.  626). 

(4)  34  R.  R.  192  (2  Ruse.  &  My.  (7)  65  R.  R.  20  (4  Beav.  67). 
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gifts,  which  is  not  the  case  here,  so  that  assuming  that  case  to       Mayor 
have  been  well  decided  it  does  not  govern  the  present.  molton 

V. 

A-G. 
Mr.  Roll  and  Mr.  Morris  for  the  respondents : 

The  admitted  principle  in  these  cases  is,  that  where  the  annual 
value  of  the  fund  is  ascertained,  and  exhausted  by  the  payments 
specifically  directed  to  be  made  out  of  it,  all  the  objects  of  the 
bequest  share  in  the  increase,  or  suffer  from  the  decrease.  This 
principle  is  applicable,  no  matter  in  what  form  of  words  a  testator 
has  expressed  himself.  If  a  testator  has  property  to  the  amount  of 
1602.,  and  his  intention  to  dispose  of  property  of  that  value  is  clear, 
and  he  gives  502.  a  year  to  one  charity,  and  502.  to  another,  and 
the  residue,  without  mentioning  its  amount,  to  a  third,  the  prin- 
ciple applicable  to  the  construction  of  his  will  is  the  same  as  if 
he  had  mentioned  the  particular  sum  to  be  received  by  each.  It  is 
the  same  whether  the  last  sum  is  given  under  the  name  of  residue 
or  not.  The  whole  fund  is  apportioned  among  the  donees  accord- 
ing to  the  proportions  described  in  the  gift,  and  their  benefits  will 
increase  or  decrease  accordingly.  The  rule  applies  with  equal 
force  if  the  whole  estate  is  given  to  feoffees  or  trustees,  and  they 
are  directed  to  pay  two  sums  to  two  charities,  and  to  retain  the 
remainder  for  themselves.  Nor  will  the  rule  be  affected  by  the 
circumstance  that  the  testator  may  have  made  some  mistake  as  to 
the  value  of  the  property,  nor  that  one  of  the  proportions  given  is 
made  *in  form  a  specific  charge,  nor  that  the  residue  is  given  [  *12  ] 
without  its  amount  being  specified.  A  Court  has  only  to  see  that 
the  donor  contemplated  giving  the  fund  in  settled  proportions,  and 
then  the  consequence  ensues.  It  is  clear  in  this  case  that  the 
whole  fund  was  so  given,  and  the  testator  specified  the  amount  of 
the  surplus. 

In  the  Court  below  it  was  contended  that  this  fund  was  not  so 
appropriated,  but  was  given  on  condition ;  it  is  clear,  however,  that 
it  was  a  mere  trust.  The  person  who  accepted  the  estate^took  it 
therefore  with  the  burden  of  discharging  the  trust,  and  it  makes  no 
difference  that  he  was  himself  to  receive  a  benefit.  But  then  it  is 
said  on  the  other  side,  that  the  uncertainty  in  the  sum  to  be 
received  by  the  corporation  shows  that  the  corporation  was  to 
receive  a  residue  which  was  necessarily  always  fluctuating  in 
amount,  subject  to  decrease  if  the  funds  out  of  which  the  payments 
were  to  be  made  should  decrease,  or  the  charges  thereon  become 
more  considerable,  and  therefore  properly  to  be  increased  if  the 


10  1854.    H.  L.    5  H.  L.  C.  12—19.  [r.r. 

*  Mayor  fund  should,  after  pajrment  of  those  charges,  leave  a  larger  snrpluB. 
MOLTON  But  in  truth,  that  argument  is  inapplicable,  for  it  is  clear  that  the 
^^^.V}  testator  supposed  that  the  specific  sums  he  gave  would  exhaust  the 
whole  fund,  and  he  applied  that  fund  to  those  payments  in  certain 
definite  proportions.  The  rule  that  where  the  ultimate  takers  are 
feoffees  or  trustees,  who  must  pay  the  charges  out  of  whatever  they 
receive,  they  are  entitled  to  all  the  surplus  they  may  get,  does  not 
therefore  apply,  for  all  the  persons  to  be  benefited  here  are  liable 
to  suffer  loss. 

[They  distinguished  the  cases  cited  by  the  appellants,  and 
referred  to  Arnold  y.  Attoime^j-General  (\)  and  the  Sutton  Colefield 
case  (2),  where  lands  of  the  value  of  8/.  per  annum  were  given  to 
maintain  a  schoolmaster,  and  afterwards,  when  the  value  of  the 
lands  very  much  increased,  the  income  was  held  to  be  solely 
applicable  to  that  purpose;  The  Attoimey-General'  v.  Johnson (s), 
and  The  Attorney-Oenei^al  v.  The  Mayor  of  Coventry  (4).] 

[  18  ]  The  Solicitor 'Oeneral  replied. 

The  Lord  Chancellor: 

In  this  case,  which  was  opened  yesterday,  an  opportunity  has 
been  afforded  us  of  looking  into  the  authorities,  and  I  therefore 
feel  no  diflBculty  in  moving  your  Lordships  to  come  to  a  decision 
at  once. 

I  cannot  but  think  that  this  decree,  which  I  for  one  conceive  to 
be  erroneous,  was  pronounced  in  consequence  of  the  attention  of 
the  very  learned  Judge  by  whom  it  was  made  having  been  directed 
into  somewhat  an  erroneous  channel ;  because  I  observe  that  the 
arguments  seem  to  have  turned  on  the  question.  Whether  this  is 
what  is  called  a  condition,  or  a  trust  ?  That  question  is  entirely 
beside  the  merits  of  the  case,  in  which  the  only  point  really  to  be 
decided  is,  What  were  the  intentions  of  the  testator,  legitimately 
to  be  collected  from  the  words  of  his  will  ? 
[  19  J  Assuming  that  there  had  been  no  decisions  on  the  subject  of 

these  charitable  cases,  but  that  we  were  now  deciding  this  question 
for  the  first  time,  I  believe  that  there  could  be  no  two  opinions 
upon  it.  The  language  appears  to  me  to  be  so  perfectly  clear,  that 
nothing  but  the  supposed  effect  of  former  decisions  can  at  all  raise 

(1)  Show.  P.  C.  22.  (3)  Amb.  190. 

(2)  Duke'B  Char.  Us.  68.  (4)  7  Br.  P.  C.  235. 
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a  doubt  about  the  matter.     Let  us  first  consider  the  case  without       Mayob 

-..,,..  OK  SOUTH- 

reference  to  those  decisions. 

This  testator  having  an  interest  in  the  town  of  Soulhmolton,  had, 
about  25  years  before  the  date  of  his  will,  erected  a  school  there, 
for  the  purpose  of  having  reading,  writing,  and  arithmetic  taught ; 
in  some  degree,  too,  it  was  a  classical  school.  By  his  will  he 
appropriates  certain  property,  which  he  desires  shall  be  held  for 
keeping  up  the  school ;  and  the  way  in  which  he  does  so  is  this : 
(His  Lordship  read  the  will  (1).) 

Now,  supposing  it  had  ended  there,  and  that  there  was  no 
authority  fettering  your  Lordships'  judgment,  I  should  ask  with 
confidence  whether  anybody  could  doubt  that  what  was  to  go  to  the 
school  was  the  gift  of  402.  a  year,  and  that  whatever  the  surplus 
was,  be  it  more  or  less,  it  was  to  go,  one-half  to  the  mayor,  and  the 
other  half  towards  keeping  in  repair  the  highways?  If  it  had 
rested  on  that  part  of  the  will  I  should  have  said  there  was  not  the 
least  doubt  on  the  subject ;  but  if  it  could  have  been  considered 
doubtful,  it  seems  to  me  that  any  possible  doubt  (independently  of 
the  authorities)  would  be  cleared  up  by  what  follows  at  the  foot  of 
the  will,  which  is  this :  The  testator  remarking  that  it  would  be 
difficult  to  tell,  until  he  had  reduced  the  account  into  a  tabular 
form,  what  the  fractions  were,  refers  to  an  account  which  he 
proposes  to  add,  and  does  add,  at  the  foot  of  his  will :  ''  An  account 
*of  the  product,  and  of  the  outgoings  of  all  the  things  which  I  have  [  *'2o  ] 
bestowed  on  the  Corporation  of  Southmolton,  and  the  free  school 
I  built  there."  He  had  given  this  property  to  the  Corporation  of 
Southmolton  for  the  benefit  of  the  free  school.  But  some  attempt  is 
made  to  raise  a  doubt  upon  the  expressions,  as  if  he  had  given  it  to 
the  school  as  well  as  to  the  corporation.  That  is  reasoning  upon 
the  words  in  a  way  that  I  cannot  quite  understand.  He  had  given 
it  to  the  corporation,  for  the  benefit,  to  a  certain  extent,  of  the 
school ;  but  also  for  other  purposes,  and  for  the  benefit  of  the 
mayor,  who  was  a  member  of  the  corporation.  That  is  the  loose  way 
in  which  he  describes  the  account.  He  puts  the  estate  at  Northam 
as  of  the  value  of  1252.,  that  at  Upcott  at  152.,  and  then  there  is  a 
rent-charge  upon  the  parish  of  St.  Margaret,  Westminster,  of  20/., 
making  altogether  1602.  On  the  other  side  there  are  the  outgoings ; 
he  enumerates  the  402.,  in  different  proportions,  for  the  school ;  then 
he  states  the  rent  payable  to  the  Dean  and  Chapter  of  Windsor ;  he 
estimates  the  fines  payable  every  four  years  at  42.  14«.  5^^.,  the 

(1)  See  ante,  pp.  3,  4. 
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Mayob      payment  lo  the  vicar  16^  a  year,  to  the  almshouBes  at  Westminster 

OP  SOUTH' 

MOLTOK      5/.  16«.,  and  then  he  adds,  "  Balance  which  the  Corporation   of 
jJjq         Southmolton  will  gain  per  annum,  excepting  13/.  Ss.  per  annum 
land-tax,  whilst  that  lasteth,  and  the  poor's-rate,  whereof  the  tenant 
(by  his  lease)  pays  the  moiety,  64{.  7s.  9^d.'*    That  is  what  he 
describes  as  the  sum  which  the  Corporation  of  Southmolton  will 
gain.    What  does  that  mean,  supposing  it  had   stopped  there? 
Does  not  that  clearly  show  that  he  estimated  the  estate  as  then 
worth  160{.  a  year  ?    He  appropriates  all  these  different  disburse- 
ments, some  of  which  will  certainly  for  ever  remain  the  same, 
namely,  the  rent  payable  to  the  Dean  and  Chapter  of  Windsor  (the 
fines  of  course  would  be  fluctuating),  and  then  he  states  this  as  the 
[  *2i  ]       ^balance  which  the  Corporation  of  Southmolton  will  gain,  except 
that  there  will  be  certain  appropriations  for  land-tax  and  poor's-rate. 
Can  any  one  doubt  that  what  he  means  is,  that  the  corporation,  on 
receiving  this  rent,  is  to  pay  402.  in  the  way  he  puts  it ;  to  pay  the 
fines,  whatever  they  may  be ;  to  pay  the  sums  to  the  vicar,  and  to 
the  almshouses,  and  then  that  the  balance  is  what  the  corporation 
will  gain  for  corporation  purposes  and  for  the  highways?    The 
testator  must  have  been  aware  that  the  gross  amount  (not  the 
64/.  Is.  9^(f.),  upon  which  the  balance  was  to  be  calculated,  would 
fluctuate,  because  the  fines  would  vary.    But  he  likewise  thought 
that  possibly  something  else  might  vary,  for  he  adds  a  suggestion, 
that  the  taxes  to  church  and  poor  may  abate  somewhat ;  but,  at  all 
events,  **  whatever  the  balance  proves  to  be,  more  or  less,  the  half 
thereof  is  given  every  year  to  him  that  shall  be  Mr.  Mayor  in  being, 
and  the  other  half  towards  mending  the  highways  in  or  near  South- 
molton."   I  cannot  imagine  language  that  a  testator  could  adopt 
more  directly  and  more  pointedly  alluding  to  the  circumstance 
that  he  did  not  want  to  have  any  question  raised  about  whether 
the  balance  was  60/.  or  64/.,  or  whatever  it  might  be.    An  unlearned 
person  who  knew  nothing  whatever  of  the  decisions  that  have 
taken  place  on  the  subject  of  these  charitable  questions  could  not 
have  a  doubt  about  it. 

I  must  not,  however,  overlook  the  circumstance  that  the  Master 
OF  THE  Bolls,  in  alluding  to  this  note,  interprets  this  expression  of 
doubt  as  to  the  amount  of  the  balance,  not  in  the  way  in  which 
I  should  interpret  it,  as  meaning  to  say,  in  a  general  way,  that  it 
will  fluctuate  from  different  causes,  but,  putting  the  question  in  a 
very  neat  way,  he  considers  that  the  sum  of  64/.  7s.  9^rf.  is  repre- 
sented as  a  definite  proportion,  subject  to  indefinite  charges.    Then 
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he  says,  ^although  the  sum  to  be  received  might  fluctuate,  that  will       mayob 
not  be  because  the  proportion  6iL  Is.  ^d.  will  vary,  but  because    ^molton 
the  charges  upon  that  sum  will  vary.    I  confess  I  think  there  is  an        j^^^ 
undue  refinement  in  that,  and  that,  in  truth,  that  is  not  a  correct       [  ^22  ] 
view  of  the  case,  because  the  64/.  7«.  O^d.  may  vary  by  reason  of 
the  fluctuating  nature  of  the  fines  which  have  to  be  paid.    Although 
the  testator  estimates  what  they  were  at  that  time,  it  cannot  have 
been  absent  from  his  mind  that  any  change  in  them  would  make 
this  balance  vary,  and  although  his  language  is  not,  perhaps,  the 
most  accurate,  yet  when  I  see  that  his  object  was  to  constitute  a 
surplus,  after  payment  of  these  disbursements,  it  seems  to  me  to  be 
a  matter  that,  independently  of  authority,  does  not  admit  of  doubt. 
Everybody  would  say  that,  after  the  various  payments  previously 
mentioned  have  been  made,  the  surplus,  be  it  more  or  less,  the 
corporation  is  to  take  for  itself. 

Then  is  there  anything  in  the  authorities  which  have  been  quoted 
that  compels  your  Lordships  to  do  that  which  it  is  always  most 
distressing  to  do,  namely,  to  decide  that  a  testator's  language  is  to  be 
interpreted  as  meaning  something  which  we  feel  is  not  what  he 
really  meant,  but  in  all  probability  is  exactly  the  contrary  of  what 
he  meant  ?  The  principle  which  has  been  relied  upon  for  inducing 
such  a  necessity  (a  very  sad  necessity  if  it  should  exist),  is  that 
there  has  been  a  current  of  authorities  which  has  led  to  putting  a 
particular  construction  upon  language  of  this  sort,  and  which  must 
govern  the  present  case.  I  agree  with  what  was  said  by  Lord 
Eldon,  that  where  there  has  been  such  a  current  of  authorities,  or  a 
single  old  authority  very  long  acted  upon,  however  anomalous,  it  is 
much  more  to  the  interest  of  mankind  that  it  should  be  followed 
rather  than  that  Courts  should,  in  each  case,  speculate  on  ^whether  [  *28  ] 
it  is  right  or  wrong,  and  adopt  in  each  a  construction  apparently 
more  reasonable  and  more  in  accordance  with  modern  times. 
But  I  see  nothing  in  any  of  the  authorities  which  necessarily  leads 
to  such  a  conclusion.    Let  me  now  consider  them. 

The  earliest  authority  is  the  Thetfoi'd  School  case  (1).  That  was 
a  case  in  which  a  testator  gave  an  estate  worth  852.  a  year  for 
charitable  purposes,  for  the  maintenance  of  a  preacher,  a  school- 
master, and  ushers,  and  for  certain  poor  people,  and  he  distributed 
the  whole  852.  a  year  amongst  them.  In  the  course  of  time,  the 
property  rose  in  value,  and  became  worth  100/.  a  year ;  and  the 
question  then  was,  whether  anything  more  was  given  to  the  charity 
(1)  8  Co.  Eep.  130;  Duke's  Ch.  Us.  71. 
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Mayor       than  the  85/.  a  year.    The  question  was  a  comparatively  new  one 

OP  SOTJXH" 

at  that  time,  and  after  an  elaborate  argument,  it  was  decided  that, 
although  the  sum  of  85Z.  a  year  was  all  that  had  been  so  apportioned, 
it  was  because  that  sum  was  all  that  the  estate  then  produced.  The 
estate  was  given  for  the  maintenance  expressly  of  the  schoolmaster, 
the  usher,  and  other  persons,  and  the  whole  was  held  to  be  given, 
and  not  a  part  only.  In  referring  to  similar  cases,  Lord  Eldon  has 
remarked,  that  it  may  be  very  doubtful  whether  that  or  any  other 
case  having  a  similar  aspect,  would,  if  now  for  the  first  time  pre- 
sented for  consideration,  be  decided  in  the  same  way.  I  do  not 
know  how  that  might  be,  but  it  appeal's  to  me  that  that  case  has 
not  the  least  resemblance  to  the  present.  If  this  testator  had  said, 
*'I  mean  to  give  my  estates  at  Northam  and  Upcott,  now  worth  160/. 
a  year,  for  the  benefit  of  the  school  which  I  have  established  at 
Southmolton,  and  I  give  501.  a  year  to  the  master,  and  501.  to  the 
usher,  and  60/.  to"  so  and  so,  apportioning  the  whole,  then  that  case 
[  *2i  ]  would  govern  the  present.  If  it  had  *now  risen  to  the  value,  as  the 
relator  here  alleges,  of  800/.  a  year,  the  whole  would  be  so  appor- 
tioned. But  here  there  is  nothing  of  the  sort.  The  testator  makes 
a  distinction  between  what  he  appropriates  to  the  school,  and  the 
surplus,  which  he  has  given,  not  to  the  school,  but  to  the  corpora- 
tion.    That  case  really  does  not  touch  the  present. 

The  Thetford  case  was  followed  by  others  where  the  estate  was 
given  for  charitable  purposes,  and  certain  specified  portions  of  the 
rents  were  appropriated  in  a  particular  way.  Such  are  the  cases  of 
Tlie  Attorney 'General  v.  Arnold  (l),  and  The  Attorney-General  v. 
Johnson  (2),  and  the  Courts  in  considering  those  cases  always  found 
their  way  to  the  conclusion  (whether  correctly  or  not,  we  have  not 
now  to  decide),  that  although  that  which  was  appropriated  might 
not  be  at  the  time  the  whole  of  the  rent,  yet,  if  the  whole  was 
intended  to  be  dedicated,  the  surplus  must  be  applied  by  the  Court 
in  the  same  manner.    Such  cases  have  no  bearing  on  the  present. 

There  arose  in  more  modern  times  the  cases  of  The  Attorney- 
General  v.  Smythies  (8),  l^he  Attomey-General  v.  Brazennose  College  (4), 
and  The  Attorney-General  v.  The  Co^-poration  of  Biistol  (5),  in  which 
the  tendency  of  the  decisions  went  exactly  in  the  opposite  direction. 
Those  were  cases  where  estates  or  sums  of  money  had  been  given 
to  charities,  and  the  surplus  given  to  somebody  else,  and  in  those 

(1)  Show.  P.  C.  22.  717). 

(2)  Amb.  190.  (4)  37  R.  R  107  (2  CI.  &  Fiii.  29o). 

(3)  34  B.  E.  192  (2  Buss.  &  My.  (d)  22  E.  B.  130  (2  J.  &  W.  294). 
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eases  it  was  held,  that  there  was  nothing  whatever  in  the  doctrine       Mayob 

OF  South* 
of  the  Thet/ord  School  case,  or  the  cases  of  The  Attorney-General  v.       molton 

Coventii/,  or  The  Attorney-General  v.  Arnold,  or  The  Attorney-General        jJJq 

v.  Johnson,  to  compel  the  Court  to  say  that  the  parties  to  whom  the 

surplus  was  *so  given  did  not  take  it,  as  it  was  expressed  they       [  *25  ] 

should  take  it,  for  their  own  use  and  benefit. 

Then  comes  The  Attorney-General  v.  The  Drapers'  Company  (i), 

the  case  before  Lord  Langdale,  on  which  the  respondents  so  much 

rely,  and  which  they  say  is  so  conclusive,  that  this  case  cannot  be 

decided  differently  without  overruling  it.    In  that  case  the  testator 

gave  a  sum  of  money  to  certain  persons,  with  directions  that  they 

should,  out  of  it,  purchase  land  which  should  yield  a  net  income  of 

lOOL  a  year,  and  then  the  rent  was  apportioned  among  several 

distinct  charitable  objects  to  the  extent  of  962.  a  year,  and  as  to  the 

residue,  being  4Z.  a  year,  the  testator  gave  it  to  the  trustees.    Lord 

Langdale  there  held,  that  the  value  of  the  estate  having  materially 

increased,  the  sums  given  would  increase  in  proportion,  and  that 

those  who  took  the  residue  would  take  in  the  proportion  of  42.  to 

every  lOOZ.,  and  were  to  vary  and  fluctuate  with  the  other  objects  of 

the  testator's  bounty.    For  aught  I  know,  that  decision  might  be 

exactly  what  your  Lordships  would  have  come  to.    I  do  not  think 

that  because  a  testator  describes  the  last  gift  that  be  makes  by 

the  term  ''  surplus,"  or  **  residue,"  it  necessarily  follows  that  he 

means  to  put  the  person  to  whom  that  is  given  in  a  different  class 

from  those  who  take  the  other  gifts  that  are  not  so  described.    It 

may  be  that  the  term  **  residue,"  or  "  surplus,"  is  used  only  in 

describing  the  quantum  that  the  individual  is  to  take,  and  if  there 

ever  was  a  case  in  which  the  will  could  be  fairly  interpreted  by  the 

use  of  the  word  "  residue,"  it  was  in  such  a  case  as  that  which 

was  before  Lord  Langdale,  because  there  it  was  specifically  said, 

''  Purchase  that  which  shall  yield  a  net  value  of  1002.  a  year,  and 

then  give  96L  a  year  to  different  charities,  and* the  residue,  being       [  *26  ] 

41.  a  year,  take  for  yourself."    It  might  well  be,  that  looking  at  the 

whole  contents  of  the  will,  the  Court  would  come  to  the  conclusion 

that,  although  it  was  described  as  *'  residue,"  it  only  meant  that  the 

party  should  take  his  share,  amounting  to  41.  a  year,  just  as  the 

other  recipients  were  taking  different  proportions.    All  that  must 

depend  on  the  particular  language  of  the  will,  and  without  having 

that  will  before  you,  your  Lordships  cannot  feel  yourselves  fettered 

or  encumbered  by  that  decision. 

(1)  63  E.  R.  166  (4  Bear.  67). 
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Mayor  Then,  if  I  am  correct  in  saying  that  it  is  to  the  particular 

MOLToy '  language  and  to  the  circumstances  of  each  will  that  we  must  look, 
j^['^  in  order  to  see  whether  the  word  " surplus,"  or  **  residue,"  is  to  be 
taken  as  indicating  surplus  or  residue,  properly  so  called,  or  merely 
as  indicating  a  share  of  the  rent,  we  may  fairly  look  to  the  language 
of  this  will,  and  to  the  circumstances  attending  it.  Upon  looking 
at  this  will,  not  only  can  I  find  no  intention  so  to  use  the  word,  but, 
on  the  contrary,  there  is  every  indication  that  that  could  not  have 
been  the  meaning  of  the  testator.  I  put  the  question  to  Mr.  RoU  in 
the  course  of  his  very  able  argument,  whether  he  meant  that  there 
was  to  be  a  variation  in  the  amount  of  the  rent  received  from  year 
to  year,  in  the  proportion  of  the  variation  in  the  642.  la.  d^d.^ 
because,  if  so,  what  would  be  the  fraction  upon  which  you  must 
calculate  it  ?  It  would  not  do  to  have  it  calculated  in  a  loose  and 
rough  manner.  It  might  be  very  easy  to  do  it  in  a  case  where  961. 
a  year  are  given  to  certain  charities,  and  41.  a  year  to  a  certain 
person,  but  here  to  make  such  a  calculation,  you  must  have  a  frac- 
tion, in  which  the  numerator  would  be  87,000,  and  the  denominator 
46,000  odd. 

i  do  not  rely  much  on  that  argument,  because,  independently  of 
it,  the  case  appears  to  me  perfectly  clear,  although  at  the  same  time 
I  must  say,  that  before  we  can  take  The  Attorney-General  v.  The 
[  *27  ]  Drapers'  Covipany  as  a  *case  which  ought  to  govern  the  one  now 
before  your  Lordships,  we  must  look  to  all  the  circumstances,  and 
one  material  circumstance  is  the  character  of  that  which  is  the 
surplus,  and  the  impossibility  that  there  could  be  an  apportionment 
made  upon  the  different  charges  which  would  work  anything  like 
justice.  For  these  reasons  I  am  of  opinion  that  the  very  learned 
Judge  here  has  come  to  an  erroneous  conclusion,  and  that  con- 
sequently this  judgment  cannot  be  sustained. 

There  are  minor  points  upon  which,  if  a  proper  case  had  been 
made  out,  if  the  matter  had  been  free  from  other  objections, 
possibly  an  inquiry  might  have  been  reasonably  asked  for.  The 
only  interest  that  those  interested  in  the  school  at  Southmolton  can 
have  when  it  is  once  decided  that  the  surplus  goes  to  the  corpora- 
tion, is  this ;  they  have  an  interest  in  seeing  that  the  security  for 
their  402.  a  year  shall  not  be  damaged.  The  allegation  is,  that  by 
the  mismanagement  of  the  trustees  a  sum  of  20{.  a  year  that  was 
payable  from  a  certain  parish  in  London  has  been  irrecoverably 
lost  by  lapse  of  time,  and  that  a  field  called  the  Chapel  Field,  which 
originally  formed  part  of  the  leasehold  property,  has  been  improperly 
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given  up  by  them  to  the  Church  CommisBioners,  to  build  a  chapel       Matob 

for  the  benefit  of  the  inhabitants  of  the  town  where  that  land  was    ^molton  ' 

situated.    The  information  is  filed  by  a  person  apparently  an  entire 

stranger,  having  no  connection  with  the  town  of   Southmolton, 

residing  in  the  King's  Road,  Chelsea ;  and  the  information  states 

that  the  present  net  income  of  the  charity  estates  exceeds  8001.  a 

year.    That  being  so,  it  is  somewhat  unjust  on  the  part  of  those 

who  have  only  a  charge  of  402.  a  year,  to  question  that  which  has 

depreciated  the  value  of  this  800Z.  a  year,  by  taking  from  it  a 

particular  field  for  building  a  chapel  for  the  convenience  of  the 

^inhabitants  of  the  place ;  but  independently  of  that  consideration,       [  *28  ] 

I  think  there  are  grounds  that  exclude  the  present  relator  from  any 

title  to  raise  such  a  question  in  this  suit.    In  the  first  place,  he 

could  not  get  relief  here  without  having  before  the  Court  other 

parties,  because  the  purchasers  have  got  this  ground,  and  they 

might  raise  defences  and  show  that  they  are  entitled  to  keep  this 

field.    For  what  the  defendants  say  in  their  answer,  and  which  is 

entitled  to  great  consideration,  is  this:  it  was  not  a  fee  simple 

property  of  theirs ;  the  Dean  and  Chapter  of  Windsor  say,  whether 

you  consent  or  not,  when  the  lease  comes  to  be  renewed,  it  will  not 

be  renewed  except  on  the  terms  of  our  appropriating  this  field  to 

the  chapel ;  therefore  all  the  breach  of  trust  that  could  have  been 

alleged  is,  that  these  parties  consented  to  do  by  anticipation  that 

which  in  the  course  of  some  years  the  Dean  and  Chapter  would 

have  compelled  them  to  do,  or  would  have  done  without  them, 

namely,  appropriate  a  piece  of  ground  for  the  good  of  the  town  for 

the  building  of  a  chapel.    It  would  be  a  very  dangerous  course,  to 

allow  parties  to  file  an  information,  raising  what  would,  if  well 

founded,  be  a  substantial  and  available  question,  and  thus  to  have 

a  sort  of  peg  to  hang  something  on  to  relieve  themselves  from  the 

costs  if  they  should  fail,  which  they  will,  if  your  Lordships  shall 

concur  with  me  in  thinking  that  they  have  not  established  what  is 

the  real  point  in  the  case.    I  humbly  advise  your  Lordships  that 

this  judgment  ought  to  be  reversed,  and  that  the  information 

ought  to  have  been  dismissed  in  the  Court  below,  and  dismissed 

with  costs. 

LOBD  BfiOUOHAM  : 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend.    It 
appears  to  me  that  there  was  a  miscarriage  *in  the  Court  below,        [  *29  j 
and  that  this  information  ought  to  have  been  dismissed  with  costs 

R.R. — ^VOL.  CI.  2 
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Mayor      instead  of  the  decree  having  been  made  which  is  now  brought 
OF  South-     ,    .  t      j  i_  •      i_  ^ 

MOLTON      before  your  Lordships  by  appeal. 

jJ'q  With  regard  to  the  cases  upon  this  subject,  there  was  at  one  time 

some  little  doubt  as  to  one  of  them ;  but  now,  when  by  the  course 
of  proceeding  in  the  Court  of  Chancery  and  also  in  this  Court  of 
Appeal,  the  law  upon  which  your  Lordships  are  called  upon    to 
decide  has  been  clearly  established,  there  can  be  no  longer  any 
doubt  about  it.    It  was  at  one  time  supposed  from  the  earliest  case 
upon  this  matter,  the  Thetford  School  case(l),  that  there  was  some 
countenance  given  to  the  doctrine,  not  only  that  where  a  fund  is 
given  to  certain  individuals,   specifying  their    proportions,    and 
nothing  more  is  said,  that  they  shall  take  in  the  same  proportions 
any  increase  of  that  fund  which  occurs ;  but  that  another  proposi- 
tion was  deducible  from  that  case,  though  not  actually  decided  in  it, 
that  where  a  fund  or  estate  is  given  to  certain  different  objects  of 
charity,  such  proportions  being  specified  with  respect  to  some  of 
those  objects,  and  none  with  respect  to  others,  that  they  all  equally 
take  in  the  same  proportions,  as  well  those  with  respect  to  whom 
no  specification  and  no  proportion  is  declared,  as  those  respecting 
whom  proportion  and  specification  have  been  clearly  stated.    I  do 
not  consider  that  that  can  at  all  be  deduced  from  the  Tlietford 
School  case ;  and  Lord  Eldon,  in  referring  to  that  case,  in  the  case 
of  2'he  Attoi-ney-Oeneral  v.  The  Coi-poration  of  Bristol  (2),  speaking 
of  the  supposed  inference  to  be  drawn  from  the  Thetford  School 
case,  expresses  his  plain  and  clear  dissent  from  it,  and  says  that  for 
such  a  proposition  there  is  no  authority  whatever.     Supposing, 
[  *30  ]       however,  that  that  had  *been  so  in  the  Thetford  School  case,  it 
would  not  go  the  length  of  this  case,  for  this  case  has  a  most 
material  addition  to  it ;  there  is  not  only  not  a  silence,  which  the 
alleged  inference  in  the  Thetford  School  case  assumes,  as  to  the 
proportions  in  which  one  of  the  objects  of  the  gift  shall  take,  bat 
there  is  an  express  statement  of  the  proportions.    The  surplus  or 
residue  is  plainly  disposed  of  in  favour  of  one  party  and  to  the 
exclusion  of  those  who  are  to  take  their  previous  shares  in  specified 
proportions.    After  stating  the  disbursements  and  charges,  the 
testator  says,   "  And  the  overplus  which  the  said  Upcott    and 
Northam  do  produce  (which  I  do  find  and  compute  to  be  about  60^ 
per  annum),  is  to  go  one  half  to  the  mayor,  the  other  half  to  the 
repair  of  the  roads  between  a  certain  point  and  the  school."    Now 
the  only  doubt  that  is  raised  upon  this  must  be  raised  upon  the 
(I)  8  Co.  Eep.  130.  (2)  22  E.  E.  136  (2  J.  &  W,  294). 
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words  within  the  parentheses.    Yet  those  words  are  only  a  com-       Mayob 

putation  ;  an  estimate  made  by  the  testator,  when  he  was  making     ^molton  ' 

his  will,  of  the  amount  of  the  disbursements,  and  the  value  of  his  *'* 

property ;  he  says,  my  calculation,  my  estimate  is,  that  taking  it 

altogether,  it  will  be  something  like  60Z.  a  year.     It  is  still  more 

clearly  given  in  the  account  to  which  the  will  refers,  where  the 

words  are  ''Balance  which  the  Corporation  of  Southmolton  will 

gain  per  annum ;  "  this  is  evidently  the  method  which  the  testator 

took  of  summing  up  all  the  items  in  the  account,  in  order  to  make 

the  two  sides  of  the  account  square.    But  I  ought  not  to  enter 

farther  into  this  matter,  because  my  noble  and  learned  friend  has 

80  distinctly  directed  your  Lordships*  attention  to  it.    The  testator 

says,  whatever  be  the  balance,  I  have  calculated  it  at  6U.  7$.  d^d.,  but, 

whether  it  be  more  or  less,  it  shall  go  the  one  half  to  the  mayor  of 

the  town  for  the  time  being,  the  other  half  towards  the  repair  of  the 

roads.    I  cannot,  as  my  noble  and  learned  friend  has  well  observed, 

fancy  *any  words  more  plainly  indicating  that  he  was  here  dealing       [  *3i  ] 

with  the  surplus ;  but  all  this  is  a  statement  of  the  testator's  estimate, 

or  mere  guess,  at  the  time  he  made  his  will.     So  with  regard  to  the 

next  item;  ''  I  do  desire  the  corporation,  out  of  their  6iL  7«.  did.,  to 

pay  for  the  children's  pens,  ink,  and  paper,"  that  is  to  say,  that  is 

my  estimate  of  what  it  will  amount  to;  but  whatever  it  may  come 

to,  be  it  more  or  less,  I  charge  it  with  the  payment  of  that  sum. 

I  think  my  noble  and  learned  friend  has  very  justly  stated  that 
the  case  upon  which  so  much  reliance  was  placed  in  the  Court 
below,  and  upon  which  the  very  able  and  learned  Judge  who 
decided  this  case  appears  to  have  so  much  dwelt,  'The  Attorney- 
General  y.  The  Drapers'  Company  (i),  ought  not  to  interrupt  your 
Lordships  in  coming  to  a  just  decision  of  this  case  upon  that  point 
which  alone  is  now  before  us, — What  was  the  real  meaning  and 
intention  of  the  founder  of  this  charity,  the  maker  of  this  will ;  and 
what  is  the  meaning  of  that  passage  which  has  been  more  than 
once  referred  to  in  the  account  to  be  found  at  the  foot  of  this  will  ? 

I  have  therefore  no  doubt  your  Lordships  will  do  right  in  revers- 
ing this  judgment,  and  doing  that  which  ought  to  have  been  done 
in  the  Court  below,  namely,  dismissing  the  information,  with  costs, 
up  to  the  hearing. 

LoBD  St.  Lbonards: 
I  entirely  agree  with  my  noble  and  learned  friends  that  this 
(1)  55  R.  R.  20  (4  Beav.  67). 

2—2 
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Maydr      decree  ought  to  be  reversed.    The  qaestion  resolves  itself  into  one 

MOLTON      upon  the  will,  namely,  what  was  the  intention  of  the  testator  ? 
j^Iq  As  regards  the  law,  if  the  rents  of  the  estate  are  given,  *the7 

[  ^32  ]  represent  the  estate.  If  the  rents  are  given  in  certain  proportions, 
so  as  to  exhaust  the  whole  of  the  present  rents,  and  if  no  one  is 
entitled  to  be  benefited  more  than  another  beyond  that  which  is 
specifically  given,  that  is  a  representation  of  the  estate  itself  in 
those  proportions ;  and  if  the  rents  increase,  each  recipient  will 
have  his  proportion  increased  accordingly.  And  on  the  other  hand, 
as  a  consequence  of  that,  if  the  rents  decrease,  every  man's  propor- 
tion will  decrease  in  the  same  ratio.  No  man  can  take  a  benefit 
under  that  rule  who  will  not  be  subject  to  a  burthen ;  and  if,  there- 
fore, the  estate  is  doled  out  by  a  gift  of  portions  of  the  rents  which 
represent  the  estate,  as  the  increase  will  go  to  the  parties  in  the 
same  proportion,  so  the  decrease  must  be  borne  by  them  in  tiie 
like  proportion. 

If  there  is,  as  in  the  second  class  of  cases,  a  dedication  of  the 
estate  to  a  charity,  by  a  clear  intention  expressed  or  implied  from 
what  is  stated  in  the  will,  then  the  whole  estate  must  go  to  the 
charity,  although  the  entire  rents  are  not  disposed  of  specifically. 

The  cases  of  the  third  class  are  a  little  difficult,  and  they  have 
sprung  mostly,  no  doubt,  out  of  the  obiter  dictum  in  the  Thetford 
School  case.  For  instance,  take  any  of  those  modem  cases  which 
have  been  referred  to,  in  which,  in  point  of  fact,  there  was  no  gift  of 
the  residue,  but  a  gift  to  a  particular  body,  a  college  for  example,  for 
the  benefit  of  that  college,  and  to  certain  persons  belonging  to  that 
college,  or  to  certain  poor  persons,  the  objects,  ultra  the  college, 
being  confined  to  particular  sums  and  persons  named.  In  such 
cases,  the  question  has  arisen,  what  is  the  meaning  of  that?  it  is  a 
gift  to  the  college,  and  to  the  particular  objects.  Suppose,  for 
example,  the  bursars  are  to  have  10{.  a  year  given  to  them ;  the 
rents  have  increased  greatly ;  are  they  not  to  take  any  increase,  in 

[  *33  ]  the  like  proportion,  with  reference  *to  the  original  gift,  with  the 
body  of  the  college  ?  After  a  considerable  struggle  with  the  Courts 
below,  the  Court  of  Appeal  has,  in  every  instance,  confined  the 
particular  objects  to  the  sums  specifically  given,  and  1^  the  bulk 
of  the  property  with  the  full  increase  to  the  body  to  whom  no 
particular  sum  was  given.  So  that  in  all  these  cases,  there  being 
no  gift  of  the  residue,  as  residue,  but  only  a  gift  of  the  property  to 
the  body,  the  whole  residue  has  been  held  to  vest,  however  large  it 
has  become,  in  the  college,  for  example,  and  without  any  right  to 


MOLTON 

r. 
A.-G. 
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any  increase  on  the  part  of  the  particular  objects  of  the  bounty  of       Mayob 
the  testator.  ^'^^"™- 

I  asked  the  learned  counsel  who  was  addressing  the  House  on 
the  part  of  the  respondent,  what  would  be  the  consequence,  in  this 
case,  if  there  was  no  gift  of  the  residue  ?  He  endeavoured  to  make 
out  that,  in  that  case,  there  would  be,  of  course,  the  same  conse- 
quence. But  the  cases  clearly  establish  that  if,  in  this  case,  there 
had  been  no  gift  of  the  residue — if  there  had  been  perfect  silence 
respecting  it,  the  corporation  would  have  taken  the  whole  of  the 
property,  subject  to  the  particular  appropriation.  That,  I  apprehend, 
admits  of  no  doubt.  Now,  it  would  be  very  singular  if,  in  the  case 
I  put,  of  there  being  no  gift  of  the  residue,  the  corporation  would 
have  taken  the  increased  residue,  and  yet,  there  being  an  actual 
gift  of  the  residue,  it  should  be  excluded  from  anything  beyond  the 
actual  residue  at  the  time  of  the  testator's  will ;  for  then  it  would 
follow  that  that  which  was  expressed  to  be  given  must  be  considered 
to  have  excluded  the  corporation  from  that  which  would  have  been 
given  to  it  by  implication  without  any  expression. 

My  Lords,  I  asked  another  question,  which  appears  to  me  to 
decide  this  case.  I  asked  whether  the  respondents  contended  that 
if  there  was  a  deficiency  of  the  rental,  the  402.  a  year  were  to  be 
diminished  in  proportion  ?  and  the  *learned  counsel  was  neces-  [  *^^  J 
sarily  compelled  to  say,  ''  Yes."  I  take  it  to  be  as  clear  as  any 
proposition  in  law,  that,  according  to  the  authorities,  and  according 
to  this  will,  the  40/.  a  year  never  would  have  abated  a  single  shilling, 
while  the  rents  of  the  estate  produced  that  amount,  though  the 
residue  might  have  been  nothing,  I  think  that  is  perfectly  clear, 
both  in  law,  and  from  the  intention  of  this  testator.  Then,  the 
party  who  is  to  bear  the  burthen  must  also  take  the  benefit.  The 
cases  have  decided  that  if  there  is  a  deficiency,  these  particular 
parties  are  not  to  bear  that  deficiency. 

I  cannot  agree  that  the  framing  of  this  devise  is  not  important, 
as  regards  the  question  whether  it  is  a  condition  or  a  trust.  This 
is  a  case  in  which  a  particular  charge  is  thrown  upon  the  property, 
and  subject  to  that  charge  the  property  is  actually  devised  to  the 
corporation.  Now,  if  so,  and  all  the  beneficial  interest  has  not  been 
disposed  of  away  from  the  corporation,  and  no  intention  is  shown 
upon  the  face  of  the  will  to  dedicate  the  whole  to  charity,  it  is  quite 
clear  that  the  corporation  would  take  it,  subject  only  to  the 
particular  charges,  unless  there  is  some  express  term  upon  the  face 
of  the  will  to  show  an  intention  that  it  shall  not  be  so  taken. 


t, 
A..0. 
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Mayor      '    There  has  been  a  little  mistake,  I  think,  as  regards  the  form 

molton'  of  this  vrill.  It  is  supposed  that  the  testator  spoke  as  if  he  had 
given  the  property  to  the  corporation  and  to  the  free  school.  He 
spoke  of  no  such  thing ;  he  spoke  of  the  property  that  he  had  given 
to  each ;  that  in,  he  has  given  to  the  free  school  certain  charges  out 
of  the  property ;  he  has  given  the  property,  subject  to  those  and 
other  charges,  to  the  corporation.  Then  it  is  said  that  these  gifts 
are  not  to  the  corporation,  but  to  the  mayor  individually,  and  to 
the  highways;   and  that  observation  was  made  in  order  to  take 

[  *So  ]  away  the  force  which  belongs  *to  the  actual  devise  of  the  property 
to  the  corporation,  subject  only  to  these  charges.  The  answer  to 
that  is,  that  the  testator  has  told  you,  over  and  over  again  in  this 
will,  that  he  considers  the  gift  of  the  residue  to  be  to  the  corpora- 
tion. The  corporation  represents  the  town ;  and  one-half  of  the 
expenses  of  the  mayoralty  were  to  be  defrayed  out  of  the  surplus 
given  by  the  testator  for  the  benefit  of  the  corporation,  thus  saving 
the  corporation  for  the  time  being  half  the  expenses  of  the 
mayoralty,  so  far  as  the  fund  thus  provided  would  go.  The  expense 
of  the  repair  of  the  roads  would  necessarily  fall  upon  the  town,  as 
represented  by  the  corporation.  Therefore,  at  that  period,  in  point 
of  fact,  the  gifts  were  gifts  to  the  corporation  in  the  sense  in  which 
the  testator  speaks  of  them.  If  you  turn  to  the  will,  to  ascertain 
from  its  very  words  what  was  the  intention  of  this  testator,  it 
seems  to  me  to  be  perfectly  clear,  from  the  language  which  he  uses, 
that  such  was  his  intention.  He  is  speaking  of  the  trustees  of  the 
school  which  he  had  established;  and  he  directs  that  they  shall 
pay,  out  of  the  revenue  of  the  estate,  certain  sums  for  renewals,  and 
so  on.  They  are  to  take  upon  themselves  the  trouble  of  doing 
that ;  and,  in  respect  of  doing  it,  he  gives  them  20«.  a  year  each. 
What  do  you  find  afterwards  ?  that  when  be  has  given  the  estate 
to  the  corporation,  the  corporation  is  to  pay  those  sums  to  the 
trustees,  in  order  that  they  may  take  upon  themselves  the  trouble 
to  do  what  he  has  pointed  out ;  and  then,  after  having  directed  these 
payments  to  be  made  by  the  trustees  of  the  school,  he  says,  '*  And 
for  the  defraying  of  this  charge,  and  for  the  aforesaid  intent  and 
purpose,  and  also  to  the  further  uses  that  are  hereinafter  expressed, 
I  do  give  and  bequeath  unto  the  mayor  and  aldermen  of  the 
borough  of  Southmolton,"  on  condition  that  they  shall  do  cer- 
tain things.  I  cannot  therefore  treat  as  immaterial  the  form  of 
this  will. 

r  36  ]  I  do  not  at  all  deny  that  the  words  are  suflBcient  to  create  a  'trust. 
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and  would  not  be  construed  as  a  mere  condition  to  be  taken  advan-  Matob 
tage  of  by  nobody  but  by  the  heir-at-law.  It  is  not  a  strict  condi-  ^molton 
tion  in  law,  but  it  amounts  to  this ;  "  I  devise  this  estate  to  you,  jj;^^ 
the  corporation,  for  ever,  enfeoffing  you  therewith  for  your  own 
purposes,  subject  to  the  charges  that  I  have  imposed  upon  it,  and 
subject  to  the  provision  that  I  afterwards  make."  And  then  he 
gives  certain  specific  sums,  and  gives  them  in  such  a  way  that 
it  would  be  impossible,  at  any  period,  under  any  state  of  the  law, 
for  the  corporation  ever  to  resist  making  those  payments  in  full 
while  the  rents  were  sufficient  to  answer  them,  or  if  the  rents  fell 
below  them,  the  corporation  must  have  apportioned  them  accord- 
ingly, and  must  have  made  the  payments  in  priority  to  anything 
else.  The  mayor  and  aldermen  never  could  have  retained  a  single 
shilling  for  themselves  whilst  any  of  these  payments  were  unsatisfied. 
The  gift  is  to  the  corporation  out  and  out,  as  a  corporation,  subject 
to  those  particular  charges.  If,  therefore,  there  had  not  been  a  word 
said  about  surplus,  I  should  hold  it  impossible  to  argue  with  any 
hope  of  success,  that  the  corporation  would  not  have  taken  the 
whole  property,  subject  to  these  charges. 

The  testator,  naturally  enough,  had  a  fancy  for  endeavouring  to 
see  how  he  had  disposed  of  his  funds.  He  puts  them  down,  and 
then  he  comes  to  the  fractions  which  it  is  necessary  for  him  to  set 
out,  in  order  to  enable  him  to  balance  his  account.  But  does  he 
show  by  that  an  intention,  if  there  should  be  any  increase  of  the 
rents,  to  take  from  the  mayor  and  aldermen  that  which  he  has 
already  given  to  them  ?  No.  He  has  given  to  them  the  whole 
estate,  not  on  any  trust,  but  upon  the  particular  condition  that 
they  shall  pay  those  particular  charges.  He  says  that  they  are  to 
have  the  surplus  or  residue  after  these  disbursements.  *He  does  [  *37  ] 
not  speak  of  the  mayor  and  corporation  as  devisees  jointly  with 
others.  We  are  told  that  they  are  all  joint  devisees,  joint  legatees, 
if  you  like  to  call  them  so.  That  argument  amounts  to  nothing. 
The  argument  is,  that  the  sum  of  402.  a  year,  for  example,  repre- 
sents a  given  portion  of  the  estate  itself,  whatever  it  may  produce. 
Is  that  the  way  in  which  you  use  the  expression  "  disbursements  "  ? 
How  does  any  man  treat  his  own  estate  in  preparing  his  will  ?  He 
puts  down  on  one  side  his  means,  and  on  the  other  his  legacies. 
This  testator  thus  put  down  the  expenses  to  which  the  corporation 
is  liable.  Of  course  payments  had  to  be  made,  but  that  is  not  the 
language  in  which  a  man  speaks  of  charges  which  he  means  to 
represent  as  a  portion  of  the  estate  itself. 
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matob  If  yon  look  at  the  case  of  The  AUonuy-OeHered  v.  The  Drapers' 

MOLTON      Company  (i),  taking  it  for  granted  that  that  case  was  properly 
A.^a.        decided,  by  doling  out  the  exact  amount  of  rent,  you  do,  in  effect, 
dispose  of  the  whole  rent  in  those  particular  proportions,  whatever 
the  rent  may  be.    And  as  I  before  observed,  if  the  amount  is  to  be 
increased  in  the  one  case,  so  the  amount  must  be  decreased,  if  there 
should  be  any  occasion  for  it.    Here  it  is  not  a  question  of  inclusion, 
it  is  a  question  of  exclusion.    We  are  asked  to  exclude  the  corpora- 
tion.   What  is  the  ground  for  that?    The  testator  says  that  he 
gives  the  mayor  and  corporation,  after  these  disbursements,  all  the 
overplus,  which  he  computes  at  that  time  to  amount  to  about  601.  a 
year.    Can  anything  be  more  clear  than  that  he  speaks  of  that  sum, 
not  with  the  view  of  preventing  them  taking  whatever  may  be  the 
amount,  but  to  show  what  the  then  benefit  was.    I  do  not  know 
how  the  words  are  to  be  got  rid  of  at  the  end,  where  he  states, 
[  ♦as  ]       "  whatever  the  balance  may  be,  be  it  *more  or  less."    Why  am  I 
to  exclude  those  words  if  they  are  necessary ;  or,  why  am  I  to 
suppose  that  those  words  are  ambiguous?    We  are  told  that  the 
balance  is  to  be  regulated  by  the  amount  of  charges  upon  a  given 
sum  mentioned.    I,  of  course,  understand  how  this  argument  is 
put,  but  I  do  not  understand  the  weight  of  it.    We  all  understand 
the  application  of  the  Thetford  School  case,  and  we  know  how  it 
would  operate,  but  if  you  come  to  an  uncertain  and  necessarily 
fluctuating  overplus,  given  qud  surplus,  the  question  in  the  result 
would  come  to  this :  Is  this  surplus,  if  necessary  to  be  given  at 
all,  given  qtut  surplus  ?     Or  is  it  given  as  so  much  money,  aa 
representing  a  given  portion  of  the  estate,  with  reference  to  the 
other  sums  ?    It  is  perfectly  clear  that  here  it  was  given  qud  sur- 
plus.   It  represented  the  surplus  at  that  time,  and  whatever  is 
surplus  at  one  time  is  surplus  in  all  time ;  and  therefore  nothing  is 
taken  from  the  mayor  and  aldermen  by  those  particular  gifts. 
They  already  had  the  surplus.    It  was  necessary  to  exclude  them  by 
some  clear  expression.     So  far  from  being  excluded,  I  am  satisfied 
that  no  such  thing  was  intended  ;  every  single  passage  satisfies  me 
that  they  were  intended  to  be  included  by  the  testator.    And  there- 
fore I  very  cordially  concur  with  both  my  noble  and  learned  friends 
in  the  conclusion  at  which  they  have  arrived. 

With  regard  to  the  costs,  I  likewise  entirely  agree.    I  think  that 
this  is  one  of  those  cases  that  ought  not  to  be  encouraged.    Here  is 
a  case  in  which,  for  a  century  and  a  half,  there  has  been  no  attempt 
(1)  56  B.  B.  20  (4  Beav.  67). 
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to  disturb  an  existing  arrangement ;  yet  there  has  been  plenty  of  Mayor 
opportunity  to  impeach  it.  This  case  was  brought  before  the  moltok 
Charity  Commissioners  in  1823,  and  then  no  question  was  raised,  ^^^ 
but  everything  was  thought  right  and  proper.  There  was  another 
commission  at  a  much  later  date,  which  was  intended  to  wind  up 
these  cases.  No  complaint  was  brought  ^before  that  commission.  [  *3^  ] 
This  is  one  of  those  speculative  cases  which  were  at  one  time  a 
disgrace  to  the  law,  and  which  I  did  hope  were  entirely  at  an  end. 
I  am  sorry  to  see  an  attempt  made  to  revive  them.  It  would  have 
been  right  enough  to  have  an  inquiry  if  the  case  had  been  made 
out  according  to  the  decree  below,  but  that  failing,  there  is  no 
ground  whatever,  in  my  opinion,  for  your  Lordships  to  make  any 
of  the  inquiries  or  directions  which  have  been  sought  for.  Still, 
however,  I  think  that  the  costs  should  not  be  given  against  this 
relator  beyond  the  hearing,  and  for  this  reason  simply,  and  for  no 
other,  that  the  learned  Judge  having  directed  these  inquiries,  and  this 
relator  having  proceeded  upon  that  direction,  it  would  be  hard  upon 
him  to  pay  for  doing  what  was  actually  adj  udged  to  be  done.  I  there- 
fore think  that  there  should  be  no  costs  subsequent  to  the  hearing,  but 
that  there  should  be  costs  up  to  the  hearing;  and  I  do  trust  that  this 
will  be  the  last  case  in  which  an  attempt  of  this  kind  will  be  made. 
Decree  reversed,  with  a  declaration^  and  remit. 


WILSON  V.   WILSON  and   Others.  iss^. 

(5  H.  L.  C.  40-72  ;  S.  C.  23  L.  J.  Ch.  697.)  ^«yn^  12. 

A  suit  for  nuUity  of  marriage  Lad  been  iiiBtituted  by  the  wife  against  ^^ 

her  husband ;  an  arrangement  for  a  deed  of  separation  was  proposed,  in  i^q^       ' 

order  to  stop  it.    An  agreement  was  entered  into  by  which  the  property  of  j^^ 

the  parties  was  regukted,  and  by  which  their  conduct  in  relation  to  each    Brougham. 
other  was  to  be  guided.    One  of  the  articles  of  this  agreement  stipulated       i^^i  st. 
that  the  husband  should  '*  permit  the  wife  to  live  separate  and  apart  from     Leonards. 
him,  as  if  she  were  unmarried,  without  any  molestation,  interference,  or         [  ^0  ] 
annoyance  whatsoever  by,  or  on  the  part  of,"  the  husband.    By  another 
article,  it  was  declared  that  if  he  performed  the  covenants,  &c.,  **  he,  his 
heirs,  executors,  &c.,  and  their  estates  and  effects,  shall  be  indemnified 
from  all  the  present  debts  and  liabilities  of  the  said  John  "  (the  husbaud), 
•*  by  the  joint  and  several  coveoant  of  "  the  trustees  for  the  wife.    A  deed 
was  to  be  drawn  up  in  conformity  with  these  articles,  and  on  mutual 
execution  of  the  deed  the  suit  for  nullity  was  to  be  withdrawn.     On  a  bill 
by  the  wife  to  compel  the  husbaud  specifically  to  perform  this  agreement, 
the  Yjcb-Chancellor  made  an  order  refeiring  it  to  the  Master  to  approve  of 
a  proper  deed  to  carry  its  provisions  into  effect.    This  order  was  confirmed 
on  appeal  to  this  House.    Pending  the  appeal,  the  Master  approved  of  a 
deed  containing  a  covenant  by  the  husband  not  to  institute  any  suit  in  the 
Ecclesiastical  Court  for  restitution  of  conjugal  rights,  and  another  in  which 
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WiLsoN  the  trustees  of  the  wife  agreed  to  indemnify  the  husband  *'  against  the 

r,  present  and  future  debts  of  Mar}-*'  the  wife.    Exceptions  to  this  deed 

Wilson.  taken  by  the  husband  were  overruled  by  the  Vick-Chancellob,  whose 

decision  was  affirmed  by  the  I/ORD  Chancellor  : 

Held  that,  after  a  previous  judgment  of  this  House  affirming  the  order 
which  referred  the  agreement  to  the  Master  as  the  basis  for  a  deed  of 
separation  between  these  parties,  the  subsequent  order  approving  of  tiiie 
deed  as  drawn  by  the  Master  must  be  supported. 
[  ^1  ]  Held  also  that  the  Court  was  fully  at  liberty  to  examine  the  articles  of 

agreement,  and  on  finding  in  them  a  stipulation  as  to  payment  of  debts, 
inconsiBtent  with  the  rest  of  the  articles,  and  insensible  or  abeurd»  to 
authorise  the  introduction  into  the  deed  of  a  covenant  which  would  carry 
into  effect  the  real  intentions  of  the  parties. 

Per  Lord  St.  Leonards  :  A  decision  of  this  House  when  once  pro> 
nounced  in  a  particular  case  is  conclusive  in  that  case,  and  cannot  be 
reversed  except  by  Act  of  Parliament ;  but  if  the  House  should  afterwards 
be  of  opinion  that  an  erroneous  principle  had  been  adopted  in  the  first  case, 
the  House  would  not  bo  bound  in  any  other  to  adhere  to  such  a  principle  (1). 
One  part  of  a  decree  was  held  to  be  sufficiently  doubtful  to  justify  an 
appeal  against  it ;  but  as  to  another  part  of  the  same  decree,  the  appellant 
having  sought  to  obtain  a  construction  of  articles  of  agreement,  which  he 
knew  not  to  be  justified  by  circumstances,  the  appeal,  being  dismissed,  was 
dismissed  with  costs. 

This  was  an  appeal  against  a  decree  of  Lord  Chancellor  Cotten- 
HAM,  made  in  July,  1848,  by  which  two  orders  of  the  Vice-Chancbllor 
OF  England,  made  on  the  Ist  and  2nd  March,  1847,  were  con- 
firmed.    In  1889  a  marriage  had  been  solemnised  between  the 
appellant  and  the  female  respondent,  but  serious  differences  had 
arisen  between  them,  and  Mrs.  Wilson  had  instituted  a  suit  for 
nullity  of  marriage.    It  was  desired  to  put  a  stop  to   that  suit, 
and  in  June,  1848,  articles   of  agreement  were  drawn  up  for   a 
separation.     N.  Wetherell  and  W.  C.  Foster  were  to  act  as  trustees 
for  Mrs.  Wilson.     The  facts  of  the  case  and  the  provisions  of  the 
agreement  have  already  been  fully  stated  in  the  report  of  a  former 
appeal,  when  the  authority  of  the  Court  of  Chancery  to  direct  the 
Master  to  approve  of  a  deed  for  carrying    the    agreement  for 
separation    into  effect,   was  the  sole  question  presented  to  the 
House  (2).     It  will  only  be  necessary  now  to  set  forth  some  of  the 
provisions  of  the  agreement.    By  the  first  article  it  was  agreed  that 
[  *42  ]        ♦the  said  "  John  W.  H.  Wilson  shall  at  all  times  hereafter  permit 
the  said  Mary  W.  H.  Wilson  to  live  separate  and  apart  from  him, 
at  such  a  place  and  in  such  manner  as  she  shall  think  fit,  and  as 
if  she  w'ere  unmarried,  without  any  molestation,  interference,  or 
annoyance  whatsoever,  by  or  on  the  part  of  him  the  said  John  W.  H. 
Wilson."     The  sixth  provided  that  all  rents,  disbursements,  &c., 

(1)  [This    dictum    cannot    now    be  (2)  73  R.  R.  158  (1  H.  L.  C.  538). 

xelied  upon. — ^F,  P.] 
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relative  to  the  estate  where  the  appellant  had  resided,  should  be      Wilsox 
paid  by  him,  and  all  charges  created  thereon  by  him,  up  to  the      Wilson. 
time  of  his  surrendering  possession  of  it  to  his  wife,  should  be 
satisfied  by  him  up  to  that  time.     The  seventh  declared,  "  That  if 
and  so  long  as  the  said  John  W.  H.  Wilson  shall  duly  observe  and 
perform  the  covenants  and  agreements  herein  contained,  all  the 
outgoings,  in  respect  of  the  said  several  estates  respectively,  and 
all  expenses  of  common  and  ordinary  repairs  and  insurance  of  or 
upon  the  same,  and  all  lessees'  covenants  in  respect  of  the  said 
leasehold  estate  respectively,  shall  from  and  after  the  said  24th  day 
of  June  instant  be  paid,  performed,  and  satisfied  by  the  said  Mary 
W.  H.  Wilson  during  her  life.    And  that  he  the  said  John  W.  H. 
Wilson,  his  heirs,  executors,  and  administrators,  and  his  and  theiJ^ 
estates  and  effects,  shall  be  indemnified  therefrom,  and  from  all  the 
present  debts  and  liabilities  of  the  said  John  W.  H.  Wilson,  by 
the  joint  and  several  covenant  of    the  said  N.  Wetherell  and 
W.  C.  Foster  ;  "  provided  that  if  during  her  life  any  repairs  beyond 
common  and  ordinary  repairs  should  be  required  under  lessees^' 
covenants,  the  amount  of  such  expenses  should  not  be  exclusively 
borne  by  her,  but  should  be  raised  by  the  trustees  by  mortgage, 
and  provision  made  for  paying  off  the  same.     The  eighth  declared 
that  "if  and  so  long  as  the  said  John  W.  H.  Wilson  shall  duly 
observe  and  perform  the  covenants  herein  contained,  a  clear  annuity 
of  1,000/.,  charged  on  Mrs.  Wilson's  estates  *in  Yorkshire,  should  be       [  *43 1 
paid  to  him."     The  ninth  article  directed  "  that  a  proper  deed  for 
effectuating  the  object  of  these  presents,  and  containing  all  such 
covenants,  agreements,  clauses,  and  provisions  as  shall  be  deemed 
expedient  for  that  purpose,"  should  be  forthwith  executed.     And 
the  eleventh  and  last  declared  "  that  upon  the  execution  of  these 
presents  by  the  said  John  W.  H.  Wilson  the  proceedings  which 
have  been  instituted  against  him  in  the  Ecclesiastical  Court  by  the 
said  Mary  W.  H.  Wilson  shall  be  suspended,  and  upon  the  execution 
of  the  deed,  to  be  so  prepared  as  aforesaid,  shall  be  put  an  end 
to  and  withdrawn,  but,  nevertheless,  without  prejudice"  to  Mrs. 
Wilson's  right  to  institute  any  other  proceedings  against  him  in 
case  he  should  make  default  in  the  performance  of  any  of  the 
covenants,  &c.     These  articles  were  executed  by  the  appellant  on 
the   2nd  June,   1843,  but  delays  were  interposed   by  him   as  to 
delivering  up  the  house ;  and  in  August,  1843,  Mrs.  Wilson  filed  a 
bill  to  enforce  specific  performance  of  the  articles,  in  which  bill  she 
stated,  among  other  things,  that  the  word  ''John"  had  by  a  clerical 
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WiLflov  error  been  introduced  into  the  indemnity  clause  contained  in  the 
WiLsoM.  seventh  article;  that  the  stipulation  in  that  article  was  to  indemnify 
the  appellant  against  his  wife's  debts,  and  not  against  his  own»  and 
that  the  deed  had  been  properly  drawn  according  to  that  intention, 
with  the  covenant  in  the  usual  form.  The  appellant  put  in  an 
answer  denying  the  allegations  in  the  bill,  and,  among  others, 
denying  that  there  had  been  any  clerical  error  in  drawing  out  the 
articles  of  agreement.  The  appellant  also  filed  a  cross  bill,  praying 
that  the  articles  of  agreement  might  be  ordered  to  be  delivered  ap 
to  be  cancelled,  as  obtained  from  him  by  intimidation  and  duress. 
The  respondent  put  in  her  answer  to  this  cross  bill. 
The  causes  came  on  together  in  February,  1846,  before  the  *  Vies- 
[  *^^  ]  Ghanobliiob  of  England,  who  pronounced  a  decree  (i),  referring  it 
to  the  Master  to  settle  and  approve  a  proper  deed  for  carrying  into 
effect  the  articles  of  separation,  and  the  Master  was  ordered  to 
insert  a  joint  and  several  covenant  by  the  trustees  for  Mrs.  Wilson, 
to  indemnify  the  appellant  against  all  her  debts  and  liabilities  after 
the  1st  of  June,  1848.  And  it  was  ordered  that  an  injunction  be 
awarded  to  restrain  the  appellanl;,  until  the  execution  of  the  deed, 
from  taking  any  proceedings  in  the  suit  instituted  by  Mrs.  Wilson 
in  the  Ecclesiastical  Court,  for  the  purpose  of  compelling  her  to 
proceed  in  the  same,  and  from  obtaining  any  order  to  dismiss  the 
same;  and  other  directions  were  given,  which  it  is  not  material 
here  to  mention.  This  decree  was  made  the  subject  of  appeal  to 
this  House,  where,  in  May,  1848,  it  was  affirmed  (2).  Fending  the 
appeal  the  Master  proceeded  under  the  decree,  and  in  August,  1846, 
reported  that  he  had  settled  the  draft  of  a  proper  deed  of  convey- 
ance for  the  purpose  of  carrying  into  effect  the  articles  of  separation, 
and  had  inserted  a  covenant  by  Wetherell  and  Foster,  to  indemnify 
the  appellant  against  all  debts  and  liabilities  of  Mary  Wright 
Henniker  Wilson,  which  existed  on  the  1st  day  of  June,  1843, 
and  all  subsequent  and  future  debts  and  liabilities  of  the  said 
Mary  Wright  Henniker  Wilson.  The  draft  deed,  however,  con- 
tained a  covenant  by  Wetherell  and  Foster,  with  the  appellant, 
John  W.  H.  Wilson,  ''  at  all  times  thereafter  to  protect  and  keep 
indemnified  the  said  John  W.  H.  Wilson,  his  heirs,  &c.,  from  all 
the  debts  and  liabilities  to  which  the  said  John  W.  H.  Wilson  was 
subject  or  liable  on  the  2nd  day  of  June,  1843."  The  respondents 
excepted  to  the  draft  deed  in  that  respect.    The  appellant  excepted 

(1)  73  R.  R.  168  (14  Sim.  405).  (2)  73  E.  R.  158    (I  H.  L.  0.  538, 

where  the  proceeditig<}  are  fully  stated). 
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to  the  report,  first,  that  the  deed  contained  a  covenant  by  the  Wilson 
♦appellant,  "that  it  should  be  lawful  for  the  said  Mary  W.  H.  wilbon. 
Wilson  at  all  times  hereafter  to  live  separate  and  apart  from  the  [  *45  ] 
said  John  W.  H.  Wilson,  in  such  and  the  same  manner  in  all 
respects  as  if  she  were  sole  and  unmarried,  and  that  he,  the  said 
John  W.  H.  Wilson,  will  not  at  any  time  hereafter  compel,  or 
endeavour  to  compel,  the  said  Mary  W.  H.  Wilson  to  cohabit  or 
live  with  him  by  any  ecclesiastical  censures  or  proceedings,  or 
otherwise  howsoever,"  &c.  Second,  "  That  this  passage,  if  not  struck 
out  of  the  draft,  ought  to  be  altered  or  made  to  correspond  with  the 
terms  of  the  first  of  the  articles  of  separation."  Sixth,  '*  That  the 
draft  deed  contains  a  covenant  that  the  said  Mary  W.  H.  Wilson 
shall  not  hereafter  compel,  or  endeavour  to  compel,  the  said 
John  W.  H.  Wilson  to  cohabit  or  live  with  her,"  &c.  The  other 
exceptions  related  to  the  arrangements  respecting  the  property,  or 
were  mere  matters  of  form.  The  exception  taken  by  the  respon- 
dents was,  on  hearing  before  the  Yice-Ghancellor,  in  March,  1847, 
allowed,  and  those  taken  by  the  appellant,  with  the  exception  of 
some  as  to  property  arrangements,  were  disallowed.  The  orders  of 
the  Yice-Ghancbllor  were  taken  by  appeal  before  Lord  Chancellor 
CoTTENHAM,  by  whom,  in  July,  1848,  they  were  affirmed.  This 
appeal  was  then  brought. 

The  appellant,  who  appeared  in  person,  apologised  for  feeling 
himself  compelled  to  argue  his  own  case.  (He  was  directed  to 
frame  his  argument  on  the  assumption  that  the  former  decree,  as 
affirmed  in  this  House,  could  not  be  brought  into  question.)  The 
Master  was  ordered  to  approve  of  a  proper  deed  of  conveyance  for 
the  purpose  of  carrying  into  effect  the  articles  of  separation.  The 
first  objection  was,  that  the  Master  had  not  obeyed  this  order,  but 
had  introduced  into  the  deed  a  covenant  not  warranted  by  those 
articles  (i). 

[The  appellant  then  contended  that  as  the  form  of  the  agreement 
had  been  already  sanctioned  by  the  decree  of  the  House  of  Lords 
the  Court  of  Chancery  had  no  jurisdiction  to  alter  the  terms  of  the 
indemnity.] 

The  Solicitoi**Oeneral  {Sir  R,  Bethell)  and  Mr.  Qiffard  appeared        [  50  ] 
for  the  respondents,  but  were  not  called  on. 

(1)  A  covenant  prohibiting  proceed-  covenant  in  a  separation  deed,  and  the 
ings  for  the  restitution  of  conjugal  argument  upon  this  point  is  coHse- 
rights  is  now  recognized  as  a  proper     quently  omitted. — O.  A.  S. 
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Wilson      Thb  Lord  Chancellor  : 

r. 

Wilson.  This  case  has  been  argued,  not  in  the  mode  in  which  cases  are  ordi- 

narily argued,  by  counsel,  but  by  the  appellant  himself ;  but  the  few 
observations  that  I  feel  called  on  to  make  to  your  Lordships,  I  think 
it  is  fair  to  preface  by  saying  that  I  cannot  feel  that  he  has  sustained 
any  loss  upon  that  ground.  That  may  be  attributed  partly  to  the 
circumstance,  that  the  appellant  is  himself  a  gentleman  at  the  Bar, 
having  had  a  legal  education  ;  but  I  think  at  all  events  that  yoor 
Lordships  must  feel  that  the  case  has  been  distinctly  and  fully  pot 
before  you.  In  truth  the  questions  your  Lordships  are  called  upon 
to  decide  are  two :  First,  whether  or  not,  in  settling  this  deed  of 
separation,  the  Court  has  done  right  in  permitting  the  introduction 
of  a  covenant  restraining  the  appellant,  among  other  things,  from 
suing  in  the  Ecclesiastical  Court  for  restitution  of  conjugal  rights, 
or  instituting  any  proceedings  in  that  Court.  Second,  whether 
or  not  the  Court  has  done  right  in  substituting  a  covenant  to 
indemnify  the  appellant  against  the  debts  and  liabilities  of  his  wife, 
instead  of  what  he  contends  he  is  entitled  to,  namely,  a  covenant  to 
indemnify  him,  if  that  is  a  reasonable  expression,  against  his  own 
debts. 

This  case  was  decided  first  by  the  late  Yice-Chancellor  of 
England,  and  afterwards  upon  appeal  by  Lord  Cottenham.  If  I 
had  any  reasonable  doubt  on  the  subject,  of  course  I  should  have 
felt  myself  called  on  to  hear  the  argument  out,  and  then  to 
[  *5i  ]  deliberate  before  coming  to  a  conclusion.  But  *I  confess,  when  the 
matter  is  before  us,  as  it  is  now,  I  can  see  no  reasonable  doubt  at 
all  upon  it. 

The  first  question  that  arises  is  on  a  contradiction  between  a 
passage  in  the  articles  of  agreement  and  a  covenant  in  the  deed. 
(His  Lordship  here  read  the  first  and  ninth  articles  of  the  agreement: 
see  antef  pp.  26,  27.)  A  bill  being  filed  to  have  these  articles  carried 
into  execution,  a  very  important  point  of  law  was  argued,  namely, 
whether  the  Court  of  Chancery  could  or  ought  to  interfere  in  the 
case  of  articles  for  an  agreement  of  separation,  but  the  Court 
decided  in  the  first  instance,  and  ultimately  your  Lordships* 
concurred  in  the  decision  (i),  that  upon  authority,  and  upon  prin- 
ciple, the  Court  of  Chancery  might  compel  parties,  in  pursuance 
of  a  previous  agreement  between  them,  to  execute  a  deed  for 
separation,  valeat  quantum. 

That  having  been  so  decided,  then  came  the  question  as  to  the 
(1)  73  R.  R.  158  (1  H.  L.  C.  538). 


VOL.  CI.]  1854.     H.  L,     6  H.  L.  C.  51—52.  81 

settling  of  the  deed  ;  and  there  having  been  in  the  articles  of  agree-  Wilson 
ment  this  contract  on  the  part  of  the  husband,  that  he  would  permit  wilson. 
his  wife  to  live  separate  and  apart  from  him,  without  any  moles- 
tation, annoyance,  or  interference  whatever,  and  that  there  should 
be  a  proper  deed,  with  all  proper  covenants  for  carrying  that  into 
effect,  eventually  the  deed  was  settled  in  this  form.  (His  Lordship 
here  read  the  covenant,  prohibiting  the  appellant  from  suing  in  the 
Ecclesiastical  Court :  see  ante,  p.  29.) 

The  question  now  is,  whether  that  is  a  proper  and  legitimate 
mode  of  carrying  out  by  deed  the  previous  articles  of  agreement. 
I  do  not  feel  the  slightest  hesitation  in  saying  that  that  is  a  very 
ordinary  mode,  and  is  given  as  the  mode  in  the  books  of  precedents. 
What  has  been  argued  for  by  Mr.  Wilson  is,  that  he  did  not 
stipulate  in  the  articles  of  agreement  that  he  would  not  institute  a 
suit  in  the  Ecclesiastical  *Gourt.  He  did  not  certainly  so  stipulate  [  *6i  ] 
in  terms;  but  he  agreed  that  it  should  at  all  times  hereafter  be 
lawful  for  the  wife  to  live  separate  and  apart  from  him  as  if  she 
had  been  unmarried,  without  any  interference  whatever  on  his  part. 
I  believe  it  was  perfectly  unnecessary  to  insert  this  covenant  not  to 
sue  in  the  Ecclesiastical  Court,  because  I  believe  if  he  had  entered 
into  a  covenant  in  the  ipsissivia  verba  of  the  agreement,  and  an 
action  had  been  brought  on  that  covenant,  and  with  an  averment 
for  breach  that  he  had  instituted  a  suit  in  the  Ecclesiastical  Court, 
it  would  have  been  a  breach  perfectly  well  assigned.  If  that  is  not 
so,  in  order  to  carry  into  execution  the  obvious  intention  of  the 
covenant,  it  is  quite  right  that  the  more  extended  form  should  be 
adopted,  that  that  which  has  been  the  ordinary  form  in  deeds 
should  be  adhered  to;  and  consequently  the  Master  has  adopted 
that  form,  and  I  conceive  therefore  that  there  is  not  the  slightest 
ground  for  complaint  as  to  what  has  been  so  done. 

With  regard  to  the  second  objection,  the  case  stands  on  a 
different  footing.  The  Master  has  introduced  a  covenant  that  the 
trustees  shall  indemnify  Mr.  Wilson,  he  performing  his  part  of  the 
agreement,  against  all  present  and  future  debts  and  liabilities  of  his 
wife.  Mr.  Wilson  says,  '^  That  is  not  what  I  was  entitled  to ;  if  I 
am  entitled  to  that,  it  is  only  because  the  parties  have  agreed  now, 
at  the  hearing  of  the  cause,  to  give  it  me.*  What  I  was  entitled  to 
was  a  covenant  to  indemnify  me  against  all  the  debts  that  I  owed 
at  the  time  of  entering  into  those  articles ; "  and  there  appears  to  be 
some  foundation  at  least  for  his  so  contending,  because  undoubtedly 
in  the  agreement  to  indemnify,  the  debts  and  liabilities  of  John  W. 


88  1864.    H.  L.    5  H.  L.  G.  62—54.  [ilb. 

Wilson      H.  Wilson,  and  not  the  debts  of  Mary  W.  H.  Wilson,  are  mentioned. 

Wilson.  It  is,  however,  impossible,  on  the  evidence,  not  to  see  exactly  how 
that  arose :  in  trath,  it  was  a  mere  accident ;  the  name  was  copied 

[  *53  ]  ^wrongly.  Perhaps  Mr.  Wilson  might  be  well  founded  in  saying, 
^*  I  know  nothing  of  that ;  that  was  an  error  before  the  matter  was 
submitted  to  me."  So  thought  the  Yioe-Ghancbllob  of  Enqland  ; 
whether  rightly  or  wrongly,  I  need  not  discuss  now,  because,  on  the 
hearing  of  the  cause  originally,  he  expressed  his  opinion  that  this 
was  not  in  the  sense  in  which  it  was  expressed  by  the  plaintiffs,  a 
clerical  error ;  that  is,  I  suppose,  he  meant  to  say  it  is  not  a  clerical 
error  as  between  Mr.  Wilson  and  the  other  party.  His  Honour 
at  that  time  thought  that  he  would  not  treat  this  as  a  clerical 
error  between  the  parties;  but  eventually,  when  the  Master  had 
settled  the  draft,  his  Honour  came  to  the  conclusion  that  it  was 
an  error  patent  on  the  face  of  the  instrument  itself.  I  have  clearly 
come  to  the  same  conclusion.  Whether  your  Lordships  could  have 
seen  on  the  face  of  the  instrument  that  **  Mary  "  was  meant  instead 
of  **  John,"  or  merely  have  arrived  at  the  conclusion  that  it  was 
insensible  and  had  no  meaning,  it  is  needless  to  discuss,  because 
the  parties  have  agreed  to  other  stipulations,  which  show  that  the 
deed  must  be  framed  upon  the  footing  that  ''Mary"  shall  be 
substituted  there  for  *'  John."  The  only  question  is,  whether,  on 
the  true  construction  of  the  articles,  you  can  safely  come  to  the 
conclusion  that  it  was  not  so  intended.  I  say  that,  because  it  is 
clear  that  in  the  way  in  which  the  appellant  proposes  to  read  the 
clause  it  is  insensible.  This  depends  upon  the  true  construction  of  the 
6th  and  7th  clauses  of  the  articles.  The  6th  clause  stipulated — (His 
Lordship  then  read  it :  see  ante,  p.  27.)  This  is  a  distinct  stipulation, 
that,  as  to  these  debts  and  liabilities,  whatever  they  may  be  in  amount, 
they  shall  all  be  paid  by  Mr.  Wilson.    That  is  very  intelligible. 

Then  comes  this  provision  in  the  7th  clause.     (His  Lordship  read 
it :  see  ante,  p.  27.)    That  is,  up  to  a  certain  time,  he  was  to  pay 

[  *54  ]  all  these  charges,  and  after  that  time,  *all  outgoings  respecting  the 
estate  were  to  be  paid  by  Mrs.  Wilson,  who  was  to  have  the  benefit 
of  the  estate ;  and  he  and  his  estates  were  to  be  indemnified  against 
all  and  any  of  these  charges.  Then  come  the  words,  **  and  from  all 
the  present  debts  and  liabilities  of  the  said  John  Wright  Henniker 
Wilson  ; "  against  these  he  is  to  be  indemnified  by  the  oovraiant, 
and  then  it  goes  on  to  provide  that,  '*  if  at  any  time  during  the  life 
of  Mary  W.  H.  Wilson,  any  expenses  shall  be  incurred  in  respect 
of  any  repairs  other  than  common  and  ordinary  repairs,"  they  axe 
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to  be  provided  for  by  raising  the  money  by  mortgage  on  the  Wilson 
property.  But  Mr.  Wilson  says,  "  According  to  the  true  construe-  wilson. 
tion  of  the  agreement,  I  am  to  be  indemnified  against  everything  I 
owe,  or  in  respect  of  which  I  was  h'able  on  the  day  of  the  execution 
of  these  articles/*  namely,  the  1st  of  June,  1848 ;  because,  as  he 
argues,  that  was  a  good  ground  of  consideration  for  the  deed.  Now, 
in  the  first  place  the  observation  is — though  I  do  not  know  that 
that  is  a  safe  ground  always  to  act  upon — that  it  does  seem  the 
most  extraordinary  provision  that  one  ever  heard  of  that,  blindfold, 
the  trustees  of  this  lady  should  covenant  to  pay  all  the  debts  due 
by  the  husband,  without  any  account  being  taken,  or  any  suggestion 
what  was  their  amount.  They  were  the  debts  of  a  gentleman  who 
was  in  hostility  to  some  extent  with  his  wife,  and  who  was,  as  he 
himself  admits,  very  largely  indebted,  and  indebted  to  an  amount 
the  extent  of  which  he  states  he  had  no  notion  of  himself,  in 
respect  of,  amongst  other  matters,  a  Parliamentary  election.  It  is 
an  extremely  improbable  thing  that  the  trustees  should  make  such 
an  agreement;  the  consequence  might  be  that  these  gentlemen 
might  have  involved  themselves  in  irretrievable  and  hopeless  ruin, 
for  the  debts  might  have  amounted  to  100,000Z. ;  as  it  is,  Mr. 
Wilson  says  the  debts  did,  in  fact,  amount  to  between  ♦12,000Z.  and  [  *^^  ] 
18,000L  It  is  a  very  odd  thing  that  the  parties  should  undertake, 
collaterally,  with  no  reference  to  what  was  to  be  done  for  the  benefit 
of  the  lady,  to  enter  into  such  an  onerous  contract  as  that.  Then 
another  thing  that  is  very  strange  is,  that  there  is  no  contract  in 
the  articles  to  do  that  which  is  very  natural  under  the  circum- 
stances, and  is  the  constant  course  of  practice,  to  indemnify  him 
against  the  future  debts  of  the  wife.  The  suggestion  to  explain  both 
these  di£Sculties  is,  that  ^'  John  "  crept  in  there  instead  of  '^  Mary  " ; 
that  it  ought  to  have  been  to  indemnify  him,  not  against  his  own 
debts,  but  against  all  the  debts  and  liabilities  of  his  wife ;  and  I 
think  that  that  is  either  the  necessary  inference,  or,  if  not,  the 
whole  thing  is  insensible  and  irrational,  and,  consequently,  the 
articles  cannot  be  carried  into  effect  at  all ;  for,  observe  the  repug- 
nancy ;  there  is  a  positive  covenant  that  he  is  to  pay  all  the  charges, 
incumbrances,  debts,  liens,  whether  legal  or  equitable,  and  all 
expenses  of  keeping  up  the  establishments,  &c.,  up  to  the-  28rd  of 
June  inclusive.  How  could  that  be  if,  nevertheless,  in  the  very 
next  sentence,  he  is  to  be  indemnified  against  all  that  ?  Such  a 
covenant  would  be  nonsensical  and  irrational.  But,  further  than 
that,  what  is  the  meaning  of  saying  that  he  is  to  be  indemnified 
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WiLBON  agaiDBt  all  his  present  debts,  so  long  as  he  continnes  to  perform  the 
Wilson,  covenants  ?  That,  again,  is  unmeaning.  So  long  as  he  performs 
the  covenants  he  shall  be  indemnified  against  the  accruing  debts  of 
his  wife;  that  I  understand;  but  that  as  long  as  in  future  he 
continnes  to  perform  the  covenants,  he  shall  be  indemnified  against 
his  own  actual  existing  personal  debts,  existing  at  that  moment,  has 
no  meaning ;  because  when  once  those  debts  have  been  paid  by  the 
trustees,  he  has  nothing  to  do  but  to  break  the  covenants,  and  he 
may  laugh  at  the  stipulation.  His  covenant  was  to  let  the  wife 
L  *-^6  ]  live  separate ;  and  as  soon  as  *the  old  debts  are  paid,  if  that  is  the 
meaning  of  it,  there  is  no  further  performance  of  the  covenant 
necessary ;  there  is  nothing  further  to  be  done  in  his  favour,  and 
the  whole  covenant  therefore  becomes  perfectly  unintelligible.  But 
I  must  say  I  feel  great  force  in  what  was  pointed  out  by  his  Honour 
the  Yioe-Ghamcbllor  of  England  on  this  subject.  I  do  not  say  we 
are  to  look  always  for  accurate  grammar  in  the  very  loose  state- 
ments in  deeds  of  this  sort,  but  I  do  say  that  the  form  here  used  is 
the  most  roundabout  way  of  expressing  that  this  gentleman's  debts 
were  to  be  paid  by  the  trustees ;  for  the  language  runs  thus : 
**  From  and  after  the  24th  day  of  June  be  duly  performed  and  satis- 
fied by  the  said  Mary  W.  H.  Wilson,  during  her  life ;  and  that  he, 
the  said  John  W.  H.  Wilson,  his  heirs,  executors,  and  administrators, 
and  his  and  their  estates  and  efifects,  shall  be  indemnified  therefrom 
and  from  all "  his  present  debts,  would  be  the  way  that  you  would 
word  it ;  but  it  is :  ''  And  from  all  the  present  debts  and  liabilities 
of  the  said  John  Wright  Henniker  Wilson."  That  is  a  very 
roundabout  way  of  expressing  the  meaning  of  ''  all  his  debts ; "  yet 
that  would  have  been  the  way  the  parties  would  have  expressed  it, 
if  such  had  been  their  meaning. 

Then  another  thing  is  pointed  out  by  Lord  Gottenham,  which  I 
think  is  not  unworthy  of  attention,  that  this  strange  provision 
creeps  in  as  half-a-dozen  words,  in  the  middle  of  a  proviso  which 
has  entire  reference,  both  before  and  after  it,  to  the  repair  of  the 
estate  into  possession  of  which  the  lady  was  then  to  enter. 

Taking  all  these  circumstances  into  consideration,  I  cannot  have 
the  least  doubt  that  one  of  two  results  must  be  arrived  at,  each  of 
which  is  sufficient  to  sustain  the  decree;  either  that  it  is  apparent 
on  the  face  of  the  instrument,  that  "Mary"  ought  to  have  been 
written  for  ''  John,"  and  then  the  deed  does  carry  into  effect  the  true 
[  «57  ]  meaning  *of  the  article,  or  if  not,  that  the  whole  thing  is  irrational 
and  insensible,  and  that  the  Court  could  not  act  on  it  at  all,  except 
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for  the  consent  of  the  lady  and  her  trustees,  that  it  shall  be  treated  as      Wilson 
something  entitling  him  to  the  indemnity  he  has  had  secured  to  him.       Wilson. 

I  therefore  propose  to  your  Lordships  that  this  appeal  should  be 
dismissed. 

Lord  Brougham  : 

I  do  not  mean  to  offer  the  least  opposition  to  the  motion  of  my 
noble  and  learned  friend,  that  this  appeal  should  be  dismissed,  for 
I  think  that  we  can  arrive  at  no  other  conclusion.  But,  besides  the 
great  regret  we  naturally  feel  at  seeing  a  family  dispute  ripen  into 
a  contest  in  the  courts  of  law  and  courts  of  equity,  and  ultimately 
find  its  way  here,  I  must  add,  that  I  also  lament  that  I  had  not  the 
fortune  to  be  present  when  this  case  was  decided  on  the  last  occasion 
in  this  House,  in  the  year  1848,  on  the  motion  of  my  noble  and 
learned  friend,  now  unhappily  no  more.  I  had  heard  a  consider- 
able part  of  the  argument,  and  I  certainly  should  not  have  been 
prepared  as  then  advised,  and  I  will  add  even  as  at  present  advised, 
to  concur  in  that  judgment  of  affirmance.  When  I  look  at  the  very 
extraordinary,  I  may  say  anomalous,  state  of  our  law  respecting 
the  important,  the  most  important,  relation  of  husband  and  wife, 
whether  I  regard  that  law  as  administered  in  courts  of  equity,  or  on 
the  other  side  of  Westminster  Hall,  or  in  the  Ecclesiastical  Courts, 
or  even  here;  for  this  House  itself,  in  proceedings  to  dissolve 
marriages,  has  assumed  very  much  of  a  judicial  character  (I  am 
now  speaking  of  the  past,  for  I  am  bound  by  the  decision  of  your 
Lordships*  House  in  1848) ;  but  when  I  look  at  the  state  of  that 
law,  and  recollect  the  decided  cases.  Chambers  v.  Catdfield(l) ;  Weedon 
V.  Timbrell  (2) ;  and  Chamhei*lain  *y.  Broomjield,  a  case  not  reported,  [  *58  ] 
but  perhaps  the  most  remarkable  of  the  whole,  and  which  I  venture 
to  think  would  not  now  be  held  to  be  law ;  but  recollecting  those 
cases,  and  the  case  of  Westmeath  v.  WestmecUh  (3),  not  to  refer  to 
others,  I  should  have  found  the  greatest  difficulty  in  concurring 
with  that  decision.  Nor  would  that  difficulty  have  been  much 
lessened,  though  I  have  found,  as  I  do  find  (and  I  have  not  the 
least  doubt  that  it  is  so),  that  the  covenant  which  has  been  added 
here  to  restrain  the  party  from  proceeding  in  the  Ecclesiastical 
Courts  is  a  covenant  ordinarily  added  in  such  deeds  of  separation. 
The  addition  of  that  covenant  would  not  in  the  slightest  degree 
have  lessened  the  repugnance  with  which  I  should  have  felt  bound 

(1)  6  East,  244.  any  report  of  this  case. 

(2)  No  reference  can  be  found  to         (3)  35  B.  B.  M  (5  Bligh,  N.  S.  339). 
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Wilson      to  accede  to  the  judgment  of  afSrmance  moved  by  my  late  noble 

Wilson.      &i^d  learned  friend. 

But,  my  Lords,  suppose  I  had  continued  irreconcilably  adverse  to 
that  judgment,  we  then  should  have  been  in  this  position :  that  no 
other  result  could  have  been  arrived  at  than  was  actually  arrived  at, 
for  that  was  a  judgment  of  affirmance  of  the  decree  in  the  Court 
below ;  and  suppose  my  noble  and  learned  friend  and  I  had  irrecon- 
cilably differed,  the  result  of  that  would  neither  have  been  more 
nor  less  than  this :  that  in  the  ordinary  course  of  your  Lordships' 
proceedings  the  decree  could  not  have  been  altered,  and  therefore 
must  have  stood  as  affirmed.  But  the  decree  has  been  made ;  the 
judgment  of  your  Lordships'  House  has  been  pronounced ;  so  that 
I  bow,  as  I  am  bound  to  do,  to  it,  and  that  without  any  kind  of 
hesitation.  I  now  cheerfully  adopt  that  decision,  which  as  it  stands 
makes  the  law,  as  now  it  is,  upon  this  important  question. 

My  Lords,  that  being  the  case,  there  is  no  doubt  whatever  that 
the  present  appeal  must  be  dismissed.  It  flows  from  that  decree, 
both  upon  the  first  point,  namely,  the  adjection  of  the  covenant  to 
[  "59  ]  tie  up  and  restrain  the  party  *from  proceeding  in  the  Ecclesiastical 
Court,  and  upon  the  other  point  of  the  clerical  error.  I  cannot  but 
feel  strongly  the  argument  used  by  my  noble  and  learned  friend  as 
to  the  frame  of  that  covenant,  for,  if  the  party  is  to  be  indemnified 
against  all  his  own  debts  due  by  him  at  that  moment,  there  is  no 
common  sense  in  the  arrangement;  the  condition  that  precedes 
clearly  is  not  rational.  If  and  so  long  at  the  party  shall  do  so-and- 
so,  then  he  shall  be  indemnified — against  what  ?  Against  any  new 
debts,  against  any  interest  accruing  due  and  owing  on  his  former 
debts  ?  No  such  thing,  but  against  all  his  debts  due  eo  instantly 
due  at  that  very  day.  I  do  not  consider  that  it  is  possible  to  enter- 
tain the  least  doubt  on  the  construction  of  this  agreement. 

On  the  whole,  therefore,  I  agree  with  my  noble  and  learned 
friend  (that  is,  because  of  the  former  decree  of  this  House)  as  to  the 
covenant  relating  to  the  suit  in  the  Ecclesiastical  Court,  and  upon 
the  other  ground  as  to  the  clerical  error,  that  this  appeal  must  be 
dismissed. 

LoBD  St.  Leonards  : 

My  Lords,  I  am  not  at  all  surprised  that  this  case  has  come  a  second 
time  by  appeal  before  your  Lordships'  House ;  for  certainly,  though 
I  consider  the  law  perfectly  well  settled  as  regards  deeds  of  separa- 
tion, there  were  circumstances  in  this  case  which  might  well  justify 
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considerable  doubt  as  to  what  had  passed  in  the  Court  below  and  in  Wilson 
this  Hoase.  As  regards  the  point  of  law,  I  think  there  ought  to  be  wiiioN. 
no  doubt,  and  can  be  no  doubt  now  entertained,  as  to  how  that 
stands.  It  is  perfectly  and  clearly  settled,  and  now  only  to  be 
reversed  by  Act  of  Ffirliament,  that  deeds  of  separation  may,  and 
must,  if  they  are  properly  framed,  be  carried  into  execution  by  the 
Courts  of  this  country.  There  is  no  question  at  all  *about  that.  [  *60  ] 
There  was  a  sentence  quoted  by  the  appellant,  from  the  judgment 
delivered  by  Lord  Cottbnham  in  this  House,  that  a  separation  could 
not  be  enforced,  by  which  an  inference  was  attempted  to  be  drawn 
that  deeds  of  separation  could  not  be  enforced.  That  very  sentence 
was  cited  to  the  noble  Lord  on  a  subsequent  occasion  in  his  own 
Court,  and  he  said  that  the  construction  attempted  to  be  put  upon 
it  was  not  the  sense  in  which  he  used  the  words,  and  it  is 
perfectly  clear  that  it  was  not.  I  only  mention  it  in  consequence 
of  what  has  fallen  from  my  noble  and  learned  friend  who  has  pre- 
ceded me,  because  it  must  not  be  doubted  that  the  law  of  this 
country  is  that  deeds  of  separation  are  valid  and  will  be  carried 
into  execution. 

Now  the  objection  here  is  two-fold,  as  I  understand  it  from  the 
appellant ;  he  doubts  whether  or  not  the  Yice-Chancellor  meant  to 
carry  it  into  execution  with  regard  to  separation.  That  is  his 
argument  in  the  first  place ;  and  if  the  Yice-Chancellor  did,  by  the 
decree,  mean  that,  then  he  says  that  the  covenant  would  be  carried 
further  than  he  has  contracted  for.  Now  there  can  be  no  doubt 
about  what  the  meaning  of  the  decree  was,  becaase  the  decree  goes 
further  than  any  decree  ever  did  before ;  and  I  am  by  no  means 
prepared  to  say,  that  that  portion  of  the  decree  could  have  been 
maintained,  if  the  attention  of  the  House  had  been  directed  to  it 
at  the  time  of  the  former  argument.  There  is  an  actual  injunction 
on  the  face  of  the  decree  against  the  appellant  proceeding  in  the 
cause  for  nullity,  so  as  to  force  on  what  might  be  ultimately  a 
decree  for  the  restitution  of  conjugal  rights,  until  the  deed  was 
executed.  No  doubt  that  was  part  of  the  contract ;  but  the  question 
is  this,  and  a  very  grave  question,  whether  a  court  of  equity  could 
or  ought  to  have  the  power  to  grant  such  an  injunction.  A  court 
of  equity  has  gone  to  this  extent:  a  deed  of  separation  we  will 
execute,  and  you  may  separate ;  *and  if  there  be  a  consideration  for  L  *^i  ] 
property,  which  is  agreed  to  be  settled  upon  the  separation,  we  will 
enforce  that ;  that  one  understands.  The  difficulty  arising  is  that 
which  has  been  alluded  to  by  my  noble  and  learned  friend,  and 
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Wilson  which  everybody  must  feel,  and  which  has  been  argued  very  well 
WILSON,  by  the  appellant  at  the  Bar ;  and  I  will  take  this  opportunity  of 
saying  it  was  not  necessary  for  him  to  make  any  apology  for  his  case 
has  sufifeied  no  loss  at  all  by  his  arguing  it  himself ;  he  has  argued 
it  exceedingly  well,  and  missed  no  point;  but  tiie  di£Sculty  no  doubt 
is  this,  that  it  does  seem  anomalous  that  if  a  court  of  equity  enforces 
the  entering  into  a  covenant,  it  cannot  afterwards  enforce  the  per- 
formance of  that  covenant.  For  it  does  not  at  all  follow,  because 
the  court  of  equity  compels  the  appellant  in  this  case  to  enter  into 
a  covenant  that  he  will  not,  by  the  force  of  ecclesiastical  censures, 
compel  restitution  of  his  conjugal  rights,  that  the  Court  would  enjoin 
him  from  breaking  that  covenant  which  he  has  entered  into ;  the 
Court,  I  apprehend,  would  leave  him  to  answer  any  action  that 
might  be  brought  for  damages  upon  the  covenant.  What  amount 
would  be  recovered  would  be  another  question.  But,  in  point  of 
fact,  this  decree  did  contain  an  injunction  against  proceeding  in  the 
actual  suit  for  nullity  in  the  Ecclesiastical  Court,  and  that  decree 
has,  in  point  of  fact,  been  afSrmed  by  this  House,  with  everything 
upon  the  face  of  it ;  and  therefore  that  will  introduce,  at  some 
subsequent  period,  a  difficulty  with  which  it  may  be  found  rather 
embarrassing  to  cope.  However,  we  are  not  now  called  on  to  con- 
sider the  question  of  entering  into  the  agreement  because,  upon 
settled  authorities,  it  is  perfectly  clear  that  the  agreement  would  be 
executed ;  it  is  too  late  to  doubt  that.  It  is  a  settled  point  of  law, 
[  *C2  ]  that  a  contract  for  separation  is  a  valid  contract,  "^and  the  agree- 
ment to  enter  into  a  covenant  not  to  molest  the  wife,  and  to  allow 
her  to  live  as  a  fenie  sole,  is  a  perfectly  legal  covenant,  and  would 
be,  and  ought  to  be,  as  it  has  been,  enforced  by  the  Court. 

Then  the  argument  is  of  this  nature,  that  Mr.  Wilson  only 
covenanted  that  he  would  allow  his  wife  to  live  as  a  feme  sole,  with- 
out any  molestation  or  interruption ;  and  that  in  the  deed  that 
stipulation  has  been  converted  into  one  of  an  entirely  different 
kind.  But  then  I  take  the  point  to  be  perfectly  clear,  that  the 
short  covenant  in  the  contract  for  separation,  which  was  to  be 
carried  into  execution  by  a  formal  deed,  did  contain  within  itself 
everything  which  is  contained  in  the  extended  covenant  introduced 
into  the  deed.  The  appellant  cannot  imagine  that  if  he  had 
entered  into  a  covenant  in  precisely  the  terms  of  the  contract,  he 
could  have  gone  into  the  Ecclesiastical  Court  for  a  restitution  of 
conjugal  rights,  without  breaking  that  covenant.  Would  not  that 
be  a  breach  of  his  covenant,  that  lie  would  allow  her  to  live  as  an 
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unmarried  woman  ?  Where  would  the  possibility  be  of  defending  Wilson 
himself  in  that  suit,  there  being  a  covenant  that  he  would  allow  his 
wife  to  live  as  an  unmarried  woman  without  any  interruption,  if  he 
instituted  a  suit  for  the  purpose  of  claiming  conjugal  rights,  and 
insisted  on  her  being  a  married  woman,  and  on  her  coming  to 
reside  with  him  as  his  wife?  It  woald  be  a  contradiction  in  terms. 
Now,  my  peculiar  knowledge  of  conveyancing  enables  me  to  state 
this,  that  the  covenant  that  is  foand  on  the  face  of  the  deed  is  quite 
in  the  common  form.  I  have  never  seen  a  covenant  in  my  life  in  a 
well-drawn  deed  (and  I  have  seen  as  many  as  most  people)  in  which 
the  covenant  for  separation  did  not  expressly  prohibit  the  husband 
from  resorting  to  the  Ecclesiastical  Court,  in  order  to  compel  the 
restitution  of  conjugal  rights.  *And,  therefore,  in  point  of  fact,  [  *^^  ] 
what  the  appellant  agreed  to  do  is  exactly  what  he  has  been  com- 
pelled to  do,  and  you  find  it  shortly,  and  properly,  and  tersely 
expressed,  as  it  ought  to  be  expressed,  not  in  extended  terms,  in  the 
contract  to  do  the  thing,  and  in  the  deed  by  which  that  agreement 
is  to  be  carried  into  effect.  I  am  clearly  of  opinion,  therefore,  that 
the  appellant  has  not  the  slightest  ground  in  reason  or  law  to  com- 
plain of  that  part  of  the  decree. 

The  di£Sculty  that  I  should  have  felt,  as  I  have  pointed  out  par- 
ticularly, is  with  regard  to  the  injunction  that  is  actually  to  be  found 
on  the  face  of  the  decree.  But  this  House  has  now  not  the  slightest 
power  to  touch  that  question  ;  at  all  events,  not  in  this  cause.  It 
has  been  doubted  by  a  noble  and  learned  Lord,  who  is  not  now 
present,  whether  this  House  can  correct  any  error  which  it  has 
committed  (1).  I  confess,  my  Lords,  I  have  always  entertained  the 
opinion,  that  in  the  particular  case,  you  cannot  correct  the  error : 
it  is  settled ;  nothing  but  an  Act  of  Parliament  can  reverse  it.  But 
I  certainly  hold,  that  this  House  has  the  same  power  that  every  other 
judicial  tribunal  has  to  correct  an  error  (if  it  has  fallen  into  one),  in 
subsequently  applying  the  law  to  other  cases. 

As  regards  the  second  point,  the  appellant  did  labour  under  this 
difficulty  in  assuming  to  be  his  own  counsel.  He  knew  perfectly 
well,  as  he  stood  at  that  Bar,  that  he  had  never  made  any  such  con- 
tract as  he  was  requiring  this  House  to  execute.  Now,  this  House, 
like  every  other  court  of  justice,  endeavours  to  execute  what  the 
real  contract  of  the  parties  is ;  and  though  it  may  be  compelled  by 
the  force  of  circumstances  to  execute  a  contract  not  such  as  the 
parties  intended,  it  must  always  be  with  the  deepest  unwillingness 
(1)  Tommei/Y.  White,  88  R.  B.  26  (3  H.  L.  0.  68). 
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WiLsoK  *an<i  regret.  The  appellant  knew  perfectly  well,  and  could  not 
wiiioN.  therefore  argue  as  a  counsel  in  an  ordinary  case  might  have  done, 
[  *64  ]  that  he  had  made  no  contract  for  the  payment  of  his  debts  by  the 
trustees  of  his  wife,  or  by  his  wife ;  and  therefore  he  must  have  been 
satisfied,  he  was  satisfied  when  the  thing  was  pointed  out  to  him, 
that  though  the  contract  was  in  words  to  pay  his  debts  instead  of 
the  debts  of  his  wife,  that  that  was  a  simple  error,  and  that  if  he 
took  advantage  of  it,  it  must  be  upon  the  mere  accidental  existence 
of  a  particular  word,  and  not  upon  the  real  contract,  or  the  intention 
of  the  parties.  I  know  what  the  pleadings  are,  and  I  know  that  the 
appellant  in  his  answer  never  ventured  to  say,  because,  of  course  he 
would  not  say  what  was  not  true,  that  there  was  any  contract  to  pay 
his  debts.  Now,  could  there  be  a  more  material  term  in  a  contract 
of  this  sort,  than  that  when  the  stipulation  was  carried  into  efiiect, 
the  debts  of  the  husband  were  to  be  paid ;  those  debts  being  unknown, 
uncalculated,  unthought  of,  and  unasked  for?  The  appellant  said, 
no  doubt  the  other  side  inquired  into  the  amount  of  his  debts.  Of 
whom  would  they  have  inquired  in  the  first  instance,  but  of  the 
appellant  himself  ?  He  well  knows  of  course,  as  I  know — not  that 
I  know  anything  out  of  the  case,  but  from  reading  and  hearing  it — 
he  knows  perfectly  well  what  I  know,  that  they  never  did  apply  to 
him  to  inquire  as  to  the  amount  of  his  debts.  If  they  had  so  applied 
to  him,  it  would  have  shown  that  this  was  not  a  clerical  error,  bat 
was  really  the  agreement  of  the  parties ;  he  says  that  no  doubt 
they  did  apply  :  he  knows  perfectly  well  that  no  such  thing  could 
have  entered  their  thoughts,  because  they  were  not  aware  of  the 
error,  if  error  it  was. 

I  am  not  at  all  surprised  that  there  has  been  a  little  embarrass- 
ment as  regards  the  rule  of  law  and  of  the  Court ;  I  think  there  has 
[  *^°  ]  been  as  much  miscarriage  in  *this  case,  if  I  may  say  so,  as  I  ever 
saw,  because  the  point  of  law  was  not  properly  decided  upon  the 
first  hearing.  The  appellant  is  quite  right  in  his  argument  in  the 
abstract,  that  a  court  of  equity  cannot  execute  an  agreement  with 
a  variation  introduced  by  parol  by  the  plaintiff.  It  is  a  perfectly 
settled  point,  and  the  introduction  of  cases  to  illustrate  it  was  not 
necessary  at  all.  It  is  perfectly  clear,  that  if  the  answer  refuses  to 
admit  that  there  was  a  mistake  in  the  particular  matter,  and  you  do 
not  put  a  new  construction  upon  it,  either  the  bill  must  be  dismissed, 
or  if  the  defendant  suggests  a  new  view  which  he  is  willing  to 
submit  to,  then  the  Court  has  in  some  cases  executed  the  contract 
with  the  variation  as  admitted  or  suggested  by  the  answer.     There 
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is  a  list  of  cases,  to  which  it  is  unnecessary  to  refer,  in  which  that       Wilson 

has  been  decided.    Now  here,  the  Yice-Ghancellor,  in  the  first      Wilson. 

instance,  was  of  opinion  that  there  was  no  mistake,  and  that  if  the 

plaintiffs  insisted  upon  the  agreement,  they  must  take  it  as  they 

found  it.    That  I  understand  to  have  been  his  first  view.    He 

appears  to  have  changed  his  opinion  afterwards,  and  the  trustees 

of  the  wife,  having  agreed  to  give  a  covenant  against  her  debts, 

present  or  future,  he  seems,  according  to  what  we  see  in  the  decree, 

to  have  left  in  some  measure  the  point  open,  as  it  would  almost 

seem,  by  decreeing  a  performance  of  the  deed  of  separation,  and 

then  he  added  that  which  was  not  found  in  the  agreement  for  the 

deed  of  separation.    The  appellant  says  at  the  Bar,  that  the  Court 

could  execute  nothing  but  the  articles  for  the  deed  of  separation ; 

but  the  Court  did  execute  something  beyond  that,  and  the  result 

has  been  affirmed  in  this  House,  and  is  therefore  binding  on  your 

Lordships,  because  in  the  articles  there  was  no  covenant,  according 

to  any  construction,  to  indemnify  against  the  wife's  future  debts, 

and,  according  to  the  *literal  words  here,  there  was  no  covenant  to        [  *66  ] 

indemnify  against  her  present  debts ;  and  yet,  in  point  of  fact,  the 

Court  introduced  into  the  deed  of  separation  a  covenant  to  that 

effect.    No  doubt  there  was  a  great  miscarriage  in  the  Court  below ; 

the  decree  ought  to  have  been  in  a  very  different  form.     The  decree 

ought  fairly  to  have  met  the  point  on  the  true  construction  of  the 

articles,  and  it  ought  to  have  decided,  whether  or  not  "  John " 

meant "  Mary,"  or  whether  it  was  to  be  rejected,  or  whether  the 

Court  could  not  execute  the  agreement  at  all.    The  Court  ought  to 

have  decided  that,  but  it  did  no  such  thing,  but  made  a  decree, 

which  was  ultimately  affirmed  by  this  House,  and  which  by  the 

noble  Lord  who  moved  the  affirmance,  afterwards  sitting  in  his  own 

Court,  was  decided  to  be,  by  construction  of  the  decree  itself,  a 

substitution  of  the  covenant  in  the  deed  against  the  wife's  present 

and  future  debts,  for  the  covenant  in  the  articles  against  the  debts 

of  the  husband. 

I  confess  I  think  there  was  a  great  miscarriage  in  the  Judge's 
change  of  opinion,  without  his  coming  to  a  clear  result,  which  he 
ought  to  have  come  to,  in  order  that  the  litigating  parties  might 
know  what  they  had  to  depend  upon.  But  the  question  still  arises, 
what  is  the  true  construction  of  the  contract  ?  Now  it  is  a  great 
mistake  if  it  is  supposed  that  even  a  court  of  law  cannot  correct  a 
mistake,  or  error,  on  the  face  of  an  instrument :  there  is  no  magic 
in  words.    If  you  find  a  clear  mistake,  and  it  admits  of  no  other 
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wiLBoir      constrnction,  a  court  of  law,  as  well  as  a  court  of  equity,  withont 
Wiiioy.      impugning  any  doctrine  about  correcting  those  things  which  can 
only  be  shown  by  parol  evidence  to  be  mistakes — without,  I  say, 
going  into  those  cases  at  all,  both  courts  of  law  and  of  equity  may 
correct  an  obvious  mistake  on  the  face  of  an  instrument  withont 
[  *67  1       the  slightest  ^difficulty.    I  will  give  your  Lordships  an  instance 
from  a  case  in  Douglas  (l).     A  bond  was  executed  with  a  condition 
that  the  bond  was  to  be  void  if  a  party  did  not  pay  a  sum  of  money 
at  a  given  day.    The  man  who  had  given  the  bond  insisted  on  a 
literal  performance,  just  as  the  appellant  does  here,  who  says  it  is 
"  John  "  and  not  '*  Mary,"  and  I  will  have  my  bond,  and  nothing 
but  my  bond.     So  this  man  said.  The  condition  is  if  I  do  not  pay, 
and  I  have  not  paid,  and  therefore  the  bond  is  void.    But  what  did 
the  court  of  law  say  ?    That  it  was  an  obvious  error,  and  there- 
fore that  the  "  not"  was  to  be  rejected,  and  that  the  bond  was  to  be 
void  if  the  man  did  pay.    That,  perhaps,  was  more  difficult  than 
the  case  before  your  Lordships,  because  there  the  court  of  law  had 
to  decide  that  the  bond  declared  to  be  void  if  a  man  did  not  pay  was 
only  to  be  void  in  case  he  did  pay»    There  was  no  question  about 
going  contrary  to  the  intention.    It  was  a  question  of  construction. 
It  struck  everybody  who  looked  on  it  that  it  was  a  clear  error. 
Now  is  not  this  a  clear  error  ?    Just  see  how  it  stands.    In  the  first 
place,  so  important  a  condition  as  that  the  husband's  debts  should 
be  paid  without  any  account  of  what  they  were,  or  any  introduction 
about  it,  is  wholly  unlikely.    It  would  be  one  of  the  most  prominent 
and  clear  features  of  such  a  transaction.    How  would  it  be  carried 
out  ?    I  am  not  now  speaking  about  calling  for  a  list  of  debts  and 
having  it  verified,  and  the  amount  stipulated,  and  a  schedule  made. 
Yet  who  would  undertake,  without  such  previous  precautions,  to 
pay  another  man's  debts  ?    You  are  told  by  the  appellant  himself 
at  the  Bar  that  the  debts  were  not  known  in  amount,  which  he 
seems  to  think  in  favour  of  this  covenant;  but  he  having  been 
involved  in  electioneering  expenses,  they  were,  in  all  probability, 
[  *6%  ]       very  considerable.    *What  would  be  the  form  of  the  covenant  ?    It 
would,  as  my  noble  and  learned  friend  says,  have  been  a  covenant 
to  pay  the  debts,  not  to  indemnify  him.    No  man  living,  who  knows 
anything  about  the  construction  of  deeds,  ever  heard  of  a  covenant 
entered  into  by  a  wife  and  her  trustees  to  indemnify  her  husband 
against  his  own   debts.      Would   it  not  have  been,  and  must  it 
not  have  been,  if  that  had  been  the  contract,  a  clear  and  distinct 
(1)  Anonymous,  per  Bullbk,  J.,  in  Dache  v.  Prodor,  Doug.  384. 
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covenant  to  pay  the  debts?    That  would  have  been'the  undertaking.      Wilson 
There  might  have  been  nothing  incongruous  in  a  covenant  to  pay      wilsok. 
the  debts,  followed  up  by  another,  declaring  that  the  husband  should 
in  the  meantime  be  indemnified  against  them;  but  no  man  ever 
heard  of  a  man  being  indemnified  against  his  own  debts.    What  he 
wants  is  payment,  and  nobody  finds  that  on  the  face  of  this  deed. 

What,  then,  is  the  plain  construction  of  this  instrument  ?  I  am 
clearly  of  opinion  that,  upon  the  proper  construction  of  these 
articles,  without  doing  the  slightest  violence  to  words,  this  is  a 
covenant  to  indemnify  the  husband  against  the  wife's  debts,  and 
not  a  covenant  to  indemnify  him  against  his  own  debts ;  and  that 
your  Lordships  could  not  have  come,  and  would  not  have  been 
entitled  to  come,  to  any  other  construction,  and  to  that  you  could 
come  without  parol  evidence,  and  upon  the  mere  frame  of  the  deed 
read  in  a  sensible  way,  so  as  to  see  what  the  meaning  of  the  parties 
is.  I  have  shown  that  at  law  the  introduction  of  words  operating 
to  destroy  the  whole  instrument  may  be  rejected,  and  so  here  you 
may  reject  these  words,  and  may  read  it  as  really  it  is  intended  to 
be.  Observe  the  absurdity  of  the  argument  about  the  intention,  as 
expressed  in  this  deed,  to  pay  the  debts.  The  6th  clause  provides 
that  the  husband  shall  pay  all  the  taxes,  and  so  on,  and  the  expenses 
of  the  establishment  up  to  a  given  day,  when  he  was  to  leave  the 
bouse ;  and  then  *the  wife  herself  was  to  go  into  her  own  original  [  *<>9  ] 
house,  after  which  she  was  to  pay  all  expenses.  He  had  had 
possession  of  the  wife's  estates,  and  he  was  thenceforth  not  to  have 
it,  but  to  have  1,000/.  a  year  out  of  the  wife's  property.  It  was 
anticipated  that  he  might  have  charged  those  estates,  and  he  was  to 
pay  the  debts  as  far  as  he  had  incurred  them,  because  they  were  his 
debts,  though  his  wife  had  had  the  benefit  of  them,  up  to  the  time 
when  the  wife  was  to  re-enter  on  her  own  house.  What  is  the 
meaning  of  a  covenant  to  indemnify  against  his  debts?  What 
debts  would  the  wife  be  liable  to,  or  be  likely  to  be  liable  to,  if  he 
were  to  be  indemnified  from  the  debts,  but  those  very  debts  which 
the  covenant  provides  that  he  himself  shall  pay  ?  She  had  been 
living  some  time  apart  from  him,  and  these  debts  were  incurred  at 
some  period  during  that  time.  Those  were  legal  debts  of  his ;  but 
those  were  precisely  the  debts  which,  if  he  was  to  be  indemnified 
against  his  own  debts,  would  be  in  effect  her  debts,  although  not 
legally  ;  he,  of  course,  would  have  claimed  to  be  indemnified  against 
them  beyond  all  others.  Then,  suppose  he  had  got  10,000/.  on  his 
interest  in  the  estates  while  they  were  in  his  possession  ;  those  were 
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Wilson      precisely  the  debts  which  she  must  have  paid.    She  must  have  taken 

Wilson,  the  property  again  subject  to  the  charges  which  he  had  made,  if 
there  had  been  any  intention  that  his  debts  should  be  paid  by  her 
or  by  her  trustees.  But  those  debts  were  expressly  provided  for  to 
be  paid  by  himself,  and  she  is  to  be  indemnified  against  them.  All 
these  things  are  consistent  with  one  another :  they  all  follow  each 
other  properly.  The  other  construction  which  is  contended  for  by 
the  appellant  is  irrational  and  absurd,  and  we  know  it  not  to  have 
been  the  contract.  If  there  had  been  any  such  intention,  would  it  not 
have  been,  "  all  his  debts  save  and  except  such  debts  as  he  has  herein* 

[  ♦70  ]  before  covenanted  *to  pay,"  namely,  the  housekeeping  expenses, 
rates  and  taxes,  up  to  the  24th,  and  such  debts  as  he  had  charged 
upon  the  estates  ?  I  should  have  said,  if  such  had  been  the  agree- 
ment, that  if  there  were  any  debts  against  which  he  ought  to  have 
been  indemnified,  they  would  have  been,  above  all  others,  those 
that  he  had  charged  on  her  estates  while  he  believed  himself,  and 
was  really,  the  owner  of  them  ;  but  specifically  he  is  bound  to  pay 
these ;  and  therefore  his  contention  on  this  point  is  against  what 
we  know  to  be  the  contract. 

Then  has  the  Court  a  power  to  rectify  the  error  without  doing 
any  violence  to  the  words  ?  because  I  entirely  reject  any  intention 
of  putting  violence  upon  words.  We  are  bound  as  a  court  of 
justice  to  put  a  rational  construction  upon  words,  and  to  give  to 
every  word  its  proper  sense.  I  do  not  think  that  I  am  breaking  in 
upon  any  rule  in  advising  your  Lordships  to  consider  "  John  "  as 
erroneously  inserted,  as  it  clearly  appears  by  the  context  to  have 
been,  instead  of  ''  Mary,"  and  by  so  considering  it  to  make  that 
part  compatible  with  the  rest,  and  thus  give  effect  to  what  was  the 
clear  intention  of  the  parties.  The  great  object  of  all  courts  of 
justice,  while,  of  course,  they  abstain  from  breaking  in  upon  any 
rule  of  law,  is  to  see  that  justice  is  done  between  the  parties  in  the 
execution  of  contracts  according  to  their  real  meaning.  It  has 
always  been  a  matter  to  be  deplored  if,  on  account  of  any  exact  rule 
of  law,  you  are  compelled  to  execute  a  contract  contrary  to  what 
you  know  to  be  the  meaning  of  the  parties ;  and  if  you  had  been 
compelled  in  this  case  to  put  the  construction  upon  the  contract  for 
which  the  appellant  has  contended,  you  would  have  saddled  this 
lady  and  her  trustees  with  an  indefinite  amount  of  debt,  not  one 
single  shilling  of  which  was  ever  stipulated  to  be  paid  by  her  or 

[•71]       them,  and  not  one  shilling  of  which  they  ever  intended  to  ^enter 
into  a  contract  to  pay ;  and  you  would  have  been  compelled  to 
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execute  a  contract,  onerous  indeed  on  one  party,  and  to  which  the      Wilson 
other  party  was  in  no  respect  entitled.  Wilson. 

Without  therefore  at  all  approving  of  the  original  decree,  or  the 
manner  in  which  it  was  drawn  up,  or  even  what  formerly  took 
place  in  this  House  upon  it,  for  I  cannot  say,  taking  all  things 
together,  that  I  think  that  the  clause  as  to  the  injunction  was 
properly  adverted  to,  I  entirely  agree  in  submitting  to  your  Lord- 
ships that  this  decree  should  be  affirmed. 

The  only  further  question  is  as  to  the  costs.  The  difficulty  about 
the  costs  is  this.  I  think,  that  there  was  so  much  difficulty  upon 
the  form  of  the  decree,  and  the  opinions  entertained,  that  there 
might  have  been  a  sufficient  justification  for  the  appellant  coming 
here  upon  that  matter.  But  the  appellant  has  come  here  to  insist 
upon  what  is  not  an  honest  and  fair  construction  of  the  contract.  He 
lias  endeavoured  to  fix  on  the  parties  to  this  appeal  a  construction 
of  the  contract  which  he  was  perfectly  aware  was  not  justified  by 
the  circumstances.  I  think  therefore,  on  the  whole,  that  the  safest 
conclusion  to  which  we  can  come  is  not  only  to  dismiss  this  appeal, 
but  to  dismiss  it  with  costs. 

Lord  Bbouoham  : 

My  Lords,  I  agree  entirely  with  what  my  noble  and  learned  friend 
has  said  as  to  the  impossibility  of  anything  but  an  Act  of  Parlia- 
ment altering  any  judgment  of  this  House  that  has  once  been 
pronounced  in  a  cause.  It  is  a  totally  different  thing,  and  is  a 
questio  vexata,  how  far  we  may  or  may  not  disregard  any  one  of  our 
own  judgments,  when  applied  to  another  cause.  When  I  alluded 
to  the  injunction  against  the  proceedings  in  the  Ecclesiastical 
♦Court  it  was  with  this  view,  which  my  noble  and  learned  friend  [  *72  j 
has  generally  referred  to,  namely,  as  leading  to  a  conflict  of  juris- 
dictions ;  because  whereas  the  Ecclesiastical  Court  will  not  in  the 
slightest  degree  regard  a  covenant  into  which  a  party  has  entered 
not  to  sue  there,  the  Court  of  Chancery  is  called  on  by  injunction 
to  restrain  him  from  taking  such  a  proceeding.  As  to  damages  on 
such  a  covenant,  that  is  a  totally  different  question ;  and  I  hope  it 
will  not  go  out  that  any  opinion  has  been  given  either  way  as  to 
how  far  damages  may  be  recovered  at  law  by  trustees  in  a  case  of 
this  sort  for  breach  of  a  covenant  not  to  sue  in  the  Ecclesiastical 
Court. 

Or d era  affirmed,  with  costs. 
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1854.       BANGER  V.  GREAT  WESTERN  RAILWAY  COMPANY. 

jJ!!eVi7,  (OH.L.C.  72-121.) 

^'  jj  jy     '  A  corporation  of  itself  cannot  be  guilty  of  fraud,  but  where  it  can  only 

.1. '  aocompllBh  the  object  for  which  it  was  formed,  through  the  agency  of 

Lord  individuals,   who  act  fraudulently,  the  corporation  stands  in  the  same 

Cranwokth,  situation  with  respect  to  the  conduct  of  its  agents  as  a  private  person  would 

^  '  hare  stood  had  his  agent  so  misconducted  himself  (1). 

L  ^^  J  A   contract  between  a  Bailway  Company  and  a  building  contractor, 

stipulated  that  payments  should  from  time  to  time,  during  the  progress  of 

the  works,  be  made  by  the  Company  to  the  contractor,  such  payments  to 

be  made  on  certificates  granUd  by  the ''  principal  engineer  of  the  Company 

or  his  assistant  resident  engineer.*'     In    case   of  dispute  between  the 

contractor  and  the  assistant  resident  engineer  the  decision  of  "  the  principal 

engineer  of  the  Company  '*  was  to  be  final ;  but  at  the  completion  of  the 

[  *7B  ]  works,  if  the  contractor  "^and  the  principal  engineer  diflPered,  the  differences 

between  them  were  to  be  settled  by  arbitration.    After  differences  had  so 

arisen  between  the  contractor  and  the  Company,  it  was  discovered  by  the 

former  that  the  principal  engineer  was  a  shareholder  in  the  Company.     On 

a  bill  to  have  accounts  taken,  one  of  the  grounds  for  which  was  this  fact, 

then  first  discovered : 

Held  that  (no  fraudulent  concealment  being  alleged)  it  formed  no  ground 
for  relief ;  for  that  by  contract  the  contractor  had  bound  himself  to  submit 
to  the  judgment  of  a  particular  individual,  whose  position  as  principal 
engineer  made  him  interested  for  the  Company.  The  case  of  Dimes  v.  The 
Grand  Junction  Canal  Company  (2)  held  not  to  apply. 

A  contractor  undertook  to  do  certain  works  within  a  given  term,  or  to 
pay  certain  fixed  sums.  The  fact  that  a  bond  with  a  penalty  had  been 
given  to  secure  the  payment  of  them,  was  itself  strong  evidence  to  show 
that  they  were  liquidated  damages. 

A  contractor  agreed  with  an  incorporated  Company  to  do  certain  works, 
the  contract  being  under  seal.  In  this  contract  there  was  a  stipulation, 
that  if  the  Company  should  think  proper  at  any  time  to  make  any  addition  to 
the  original  works,  the  Company  ^ould  be  at  liberty  to  do  so  on  giving  him 
written  instructions  for  that  purpose,  signed  by  the  principal  or  assistant 
engineer.  A  verbal  arrangement  was  afterwards  made  by  the  principal 
engineer  for  the  execution  of  certain  extension  works  allowingfor  a  variance 
in  the  prices,  but  stipulating  that  with  the  exception  of  that  variance,  all  the 
provisions  of  the  contract  should  be  considered  as  applicable  to  the  extension 
work.  This  work  was  executed  by  the  contractor  under  this  arrangement : 
Held  that  he  could  not  afterwards  reject  the  terms  of  the  contract,  and 
claim  remuneration  for  the  work  as  upon  a  quantum  meruit^  nor  could  he 
ask  in  equity  for  accounts  to  be  taken  independently  of  the  contract. 

In  a  contract  with  a  Bailway  Company  for  the  execution  of  cei-tain  works, 
there  was  a  clause  empowering  the  Company,  after  notice,  to  take  possession 
of  the  plant  and  to  finish  the  work :  the  Company  acted  on  this  clause : 

Held  that  this  did  not  furnish  groimd  for  a  bill  in  equity  as  putting  an  end 
to  the  contract,  though  it  might  be  the  subject  of  an  action  for  damages. 

[  74  ]  After  the  passing  of  the  Acts  for  making  the  Great  Western 

Railway    from   London  to    Bristol,   the    appellant   entered   into 

(1)  Barwick  T.*  English  Joint  Stock  A.  C.  426,  433,   70  L.   J.  K  B.  905 ; 

Bank  (1867)  L.  R.  2  Ex.  259,  36  L.  J.  Lod^ier  v.  Slowey  [1904]  A.  C.  4^2,  451. 

Ex.  147 ;  cited,  Taff  Vale  Ry.  v.  Amal^  (2)  88  R.  R.  330  (3  H.  L.  C.  759). 
gamated  Society  of  By.  Strvants  [1901] 
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contracts  with  the  directors  of  the  Company  for  executing  certain  ramorr 
parts  of  the  work.  The  first  contracts  related  to  the  Bristol  end  of  xhb  Great 
the  line,  and  were  called  the  1  B  and  the  2  B  contract,  and  adjoin-  jJ^^way  Co 
ing  to  these  was  afterwards  added  another  work,  called  the  1  B 
extension.  The  second  contract  was  designated  8  L,  and  related  to 
a  portion  of  the  London  division  of  the  line  near  Beading.  The 
appellant  entered  into  an  agreement  (i)  by  which  he  undertook  to 
'' complete  all  the  fences,  drains,  earth -work,  and  tunnels,  and  the 
Avon  Bridge,  and  all  the  works  included  in  this  contract,  exclusive 
of  the  extra  works,  according  to  the  plans  and  specifications 
exhibited  to  me,  and  within  the  period,  and  upon  the  terms  and 
conditions  mentioned  therein,  for  the  sum  of  68,0282. 10«.  Od,  And 
I  hereby  further  undertake  to  execute  such  other  of  the  works, 
described  in  the  specifications  as  extra  works,  as  may  be  required, 
within  the  period,  and  upon  the  terms  and  conditions  specified,  at 
the  prices  set  forth  in  the  annexed  schedule,  and  at  which  prices, 
also,  any  allowance  for  additions  to  or  diminutions  of  the  work 
referred  to  in  the  first  part  of  this  tender  is  to  be  calculated."  A 
formal  contract,  dated  on  the  19th  March,  1836,  was  afterwards 
executed  between  the  directors  of  the  Company  (acting  as  a  corpo- 
rate body)  and  the  appellant.  This  contract  described  how  the  work 
was  to  be  executed,  and  provided  that,  if  not  commenced  or  pro- 
ceeded with  to  the  satisfaction  of  the  Company,  it  should  be  lawful 
for  the  Company  to  give  notice  requiring  the  appellant  "  to  enter 
upon  and  commence,  and  regularly  proceed  with  the  said  works ; 
and  in  case  he  shall,  for  seven  days  after  such  notice  given,  make 
default  in  ^commencing  or  regularly  proceeding  with  the  said  [  *7o  ] 
works,"  the  Company  might  employ  any  other  respectable  work- 
man by  contract,  or  measure  and  value,  and  pay  him  out  of  the 
money  remaining  due  to  the  appellant.  That  in  case  the  principal 
engineer  for  the  time  being,  or  his  assistant  resident  engineer, 
should  disapprove  of  the  materials  brought  on  the  ground,  the 
appellant  should  be  obliged  to  remove  them  and  to  substitute 
others.  That  all  such  works  as  were  in  the  specification  referred 
to,  or  described  as  extra  work,  which  the  principal  or  assistant 
resident  engineer  should  in  writing  require  to  be  executed,  should 
be  considered  as  included  in  the  covenants  in  that  contract,  and 
should  be  executed  according  to  its  intent  "  within  such  reasonable 
period  or  periods  as  the  principal  engineer  for  the  time  being,  or 

(1)  In  all  the  parts  of  the  contract     the  decision  they  are  given  between 
where  the  exact  words  are  material  to     inverted  commas. 
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Banobb  his  assistant  resident  engineer,  shall  appoint."  If  the  Company 
The  Great  should  think  fit  to  make  any  alterations,  additions,  or  omissions, 
RiljLWAYCo.  *^®y  iMight  be  made  on  notice  given  to  the  appellant, signed  by  the 
principal  engineer  or  his  resident  assistant  engineer,  and  "the 
period  for  finishing  or  completing  all  sach  additional  or  altered 
works  shall  be  fixed  by  the  principal  engineer,  or  his  assistant 
resident  engineer,"  and  no  such  alteration,  &c.,  should  violate  the 
contract.  ''In  the  event  of  any  dispute  arising  between  the 
appellant  and  the  resident  engineer,  inspector,  or  surveyor  for  the 
time  being,  concerning  any  of  the  matters  aforesaid,  the  appellant 
shall  and  will  abide  by,  observe,  perform,  fulfil,  and  keep,  and  in 
all  things  obey,  the  decision  in  writing  of  the  principal  engineer 
for  the  time  being."  Provided  that  if  the  appellant  should  be  pre- 
vented, or  materially  impeded,  or  delayed  in  proceeding  with  or 
completing  the  works  in  consequence  of  any  acts  done  or  omitted  to 
be  done  by  the  Company,  or  any  authorised  engineer  or  agent,  such 
delay  should  not  affect  the  contract.  Except  that  in  such  case  the 
principal  engineer  should  determine  whether  any  and  what  exten- 
[  *7C  ]  sion  of  time  ^should  be  allowed,  and  whether  any  and  what  com- 
pensation should  be  allowed  to  the  appellant.  "  That  the  Company 
will  pay  68,028{.  10s.  Od.  for  the  completion  of  the  said  earth- 
works, tunnels,  permanent  fences,  drains,  bridge,  masonry,  and 
other  works  (exclusive  of  extra  work)."  The  payments  were  to 
begin  at  the  end  of  14  days  after  the  commencement  of  the  work, 
and  to  be  made  on  "  four-fifths  of  the  whole  value  of  the  said  works 
which  shall  have  been  then  executed,  such  value  to  be  estimated  by 
the  principal  engineer,  or  his  assistant  resident  engineer,  having 
reference  as  well  to  the  prices  set  forth  in  the  schedule  to  the 
tender  as  to  the  entire  cost  of  the  whole  works,  the  execution  of  such 
works  to  be  certified  by  the  principal  engineer,  as  hereinafter 
mentioned,  and  so  from  time  to  time  at  the  expiration  of  every  suc- 
ceeding 14  days,  &c."  The  payments  were  to  go  on  thus,  until  the 
one-fifth  retained  should  amount  to  the  sum  of  4,000!.,  and  within 
one  month  after  completion,  the  Company  was  to  pay  2,0002.,  and 
at  the  expiration  of  the  year  pay  the  remaining  2,000!.,  with  interest 
thereon  at  4!.  per  cent.  The  extra  works  to  be  paid  for  according 
to  the  schedule  in  the  tender,  certified,  &c.,  as  before,  by  the 
principal  engineer,  and  subject  to  the  same  deductions.  The  appel- 
lant was  not  to  be  entitled  to  demand  payment  for  works  completed 
until  they  were  certified  by  the  principal  engineer  or  his  assistant 
resident  engineer,  as  being  executed  to  satisfaction,  &c.     The 
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principal  or  assiBtant  resident  was,  ''on  notice,"  to  examine  the      Bakoeb 

same  without  delay.    *'  Daring  the  progress  and  until  completion    the  great 

of  the  works  hereby  contracted  to  be  done  and  executed,  the  decision  bailwayCo 

of  the  principal  engineer  for  the  time  being  of  the  said  Company, 

with  respect  to   the  amount,  state,   and  condition  of  the  work 

actually  executed,  and  also  in  respect  to  any  and  every  question 

that  may  arise  concerning  the  construction  of  the  present  contract^ 

or  the  aforesaid  drawings,  tender,  *or  specification,  or  the  general       [  *77  ] 

or  particular  description  of  works  therein  contained,  or  the  nature 

of  materials,  or  the  execution  of  the  works  hereby  contracted  for,  or 

any  other  matter  or  thing  whatsoever  relating  to  the  same,  shall  be 

final,  and  without  appeal.    But  if  any  difference  of  opinion  shall 

arise  between  the  Company,  or  the  engineer,  and  the  said  W. 

Banger,  such  dispute  shall  be  referred  to,  and  finally  settled  and 

concluded  by  the  arbitration  of  the  said  engineer  on  the  part  of  the 

Company,  and  an  engineer  appointed  by  the  said  W.  Banger  on 

his  part;  and  in  case  of  their  not  being  able  to  agree,  a  third 

person  shall  be  named  as  arbitrator  by  such  two  engineers,  the 

decision  of  any  arbitrator  so  named  being  final  and  binding  on  both 

parties." 

To  this  contract  a  schedule  was  added.  In  it  the  centre  line 
and  the  boundary  line  of  the  railway,  as  shown  upon  a  plan 
("believed  to  be  correct"),  were  referred  to.  "The  principal 
quantities  of  the  materials  required  to  form  the  embankment  No.  1, 
and  the  stone  for  the  construction  of  the  Avon  Bridge,  and  other 
masonry,  must  be  obtained  from  the  tunnels  and  cuttings  to  the 
eastward  of  the  tunnel  No.  1."  As  soon  as  the  heading  through  the 
first  tunnel  was  completed,  *'  and  good  materials  for  building  the 
foundations  and  lower  work  of  the  Avon  Bridge  have  been  obtained, 
the  bridge  must  be  commenced ; "  and,  "  as  the  works  proceed  along 
the  line,  a  greater  choice  of  stone  will  be  obtained,  from  which  the 
engineer  will  select  as  he  may  conceive  best  adapted  for  the  upper 
works  of  the  said  bridge,  and  other  masonry."  In  the  "  description 
of  the  works  included  in  the  contract "  the  making  of  a  retaining 
wall  was  stated  to  be  part  of  the  extra  work,  and  was  particularly 
specified ;  the  tunnel,  in  cross  section  No.  1,  drawing  9,  was  men* 
tioned,  and  it  was  said  "  the  sides  of  the  tunnel,  which  are  supposed 
to  be  in  sandstone,  *must  be  neatly  trimmed  and  dressed ;  any  hollow,  [  *78  ] 
formed  of  careless  working,  must  be  filled  up  with  rubble  masonry, 
well  bonded  into  the  natural  rock."  Shafts  were  to  be  sunk,  and 
the  walling  them  round,  to  secure  them,  with  masonry,  was  provided 
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for.  The  time  for  commencing  and  completing  the  contract  was 
fixed,  penalties  for  non-performance  within  the  time  agreed  to,  and 
the  contractor,  if  he  finished  the  whole  work  within  the  stipulated 
time,  was  to  be  allowed  150/.  a  week,  for  each  week,  till  that  time 
should  have  run  out.  Among  the  "  general  stipulations  "  were  tiie 
following :  "  The  contractor  must  satisfy  himself  of  the  nature  of 
the  soil,  of  the  general  form  of  the  surface  of  the  ground,  of  the 
quantity  of  materials  required  for  forming  the  embankment;  and 
all  matters  which  can  in  any  way  influence  his  contract;  and  no 
information  upon  any  such  matters,  derived  from  the  drawings  or 
specification,  or  from  the  engineer,  or  his  assistants,  will  in  any 
way  relieve  the  contractor  from  all  risks,  or  from  fulfilling  all  the 
terms  of  this  his  contract."  ...  "If  at  any  time  the  Company 
shall  find  it  necessary  to  take  the  work  entirely,  or  in  part,  out  of 
the  hands  of  the  contractor,  or  put  on  additional  workmen,  or  to 
supply  additional  materials  to  expedite  the  work,  or  to  enforce  its 
proper  execution,  the  Company  shall  have  full  power  to  take  posses- 
sion of  the  whole  or  such  parts  of  the  materials,  tools,  or  implements, 
used  by  the  contractor,  which  the  Company's  engineer  may  consider 
requisite  for  carrying  on  the  work.'*  The  arrangement  for  the  1  B 
extension  was  made  by  parol,  between  the  principal  engineer  and 
the  appellant,  on  the  understanding  that  it  was  to  be  subject  to 
the  stipulations  of  the  previous  contracts.  The  contract  8  L  was 
substantially  the  same  as  the  others. 

Disputes  arose  between  the  appellant  and  the  Company;  *the 
appellant  was  pressed  for  money,  and  executed  a  mortgage  of  the 
works  to  the  Company  and  certain  other  persons,  in  respect  of 
money  advanced  to  him  by  the  Company,  although,  as  he  contended, 
he  ought  to  have  received  that  money  as  payment  for  work  done, 
had  the  certificates  been  granted  in  due  time,  and  for  proper  sums. 
The  appellant  continued,  however,  to  go  on  with  the  works ;  but, 
finally,  the  respondents  gave  the  required  notices,  and  took  posses- 
sion of  the  works  under  the  stipulations  in  the  contracts,  and 
finished  the  works. 

In  July,  1838,  the  appellant  filed  his  bill  against  the  Company 
and  others,  and  then  a  supplemental  bill,  and  a  second  supplemental 
bill.  He  charged  that,  by  the  fraud  of  the  directors,  he  had 
been  deceived  as  to  the  nature  of  the  soil  he  should  have  to  cut 
into  or  through ;  that  he  was  induced  to  believe  it  was  sandstone, 
whereas,  in  truth,  it  was  Dun  stone,  or  Pennant,  or  Hanham  stone^ 
all  being  much  harder,  and  more  diflScult  to  work  than  sandstone; 
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that  the  certificates  for  his  work,  as  it  proceeded,  had  not  been-     Ranges, 
daly  allowed ;    that  he  had  been  delayed,  by  the  acts  of  the.   the  Great 
respondents,  in  the  execution  of  his  work,   and  that   masonry  rj^i^^^co. 
work  of   a  very  expensive  description  had  been  calculated    as 
ordinary  work. 

The  respondents  put  in  their  answers  to  these  Beveral  bills,  and; 
the  cause  came  on  before  the  Yice-Chanobllor  of  ENaLAND,  who,  by 
a  decree,  dated  18  July,  1844,  declared  that  the  1  B  extension 
must  be  considered  as  included  in  the  1  B  contract,  and  it  was 
referred  to  the  Master  to  take  an  account  according  to  the  contracts, 
having  regard  to  the  sums  advanced  on  mortgage  or  otherwise,  by 
the.  respondents,  and  the  Master  was  to  inquire  as  to  the  sort  of 
work  done,  and  whether  there  was  anything  *due  to  the  appellant  [  *80] 
for  under-payment,  and  what  there  was  due  from  him  for  non- 
performance of  the  work  within  the  specified  time;  and  After, 
certain  usual  directions,  it  was,  except  as  to  the  accounts  and 
inquiries  thereby  directed,  ordered  that  the  appellant^s  bills  should 
be  dismissed  with  costs. 

.  The  appellant  appealed  against  this  decree,  ti?  granting  him 
insufficient  relief,  and  the  respondents  presented  a  cross  appeal,  on 
the  ground  that  the  Yiee-Chancellor  ought  to  have  dismissed  the 
bills  witli  costs.  ;  The  appeals  were  heard  by  Lord  Chancellor 
CoTTENHAM  in  1847,  but  no  judgment  was  pronounced.  They  now 
came  on  again  for  argument. 

Sir  F.  Kelly ^  and  Mi\  T wells  for  the  appellant :  .         ! 

The  degree  in  the  Court  below  was  wrong  in  treating  the  contracts 
as.  still  existing,  and  as  forming  the  standard  by  which  the  accounts 
were  to  be  calculated.  The  contracts  were  at  an  end.  As  to  the  ^ .  j 
8  L  contract,  it  related  to  a  line  altogether  different  from  that  on 
which  the  work  was  actually  performed^  As  to  the  B  contract^, 
there  was  deception  practised  with  regard  to  the  soil  in  which  the 
^orks  were  to  be  performed.  Trial  pits  existed,  but  they  did  not 
/airly  show  the  nature  of  the  soil,  and  the  appellant  himself  had 
no  means  of  ascertaining  whether  the  produce  taken  from  these  pits 
truly  represented  the  soil,  or  had  been  dug  deep  enough  for  the^ 
purpose,  since  the  pits  were  partly  filled  with  water  when  he  sa^ir 
them.  The  contract  price  for  the  work  had  been  stipulated  for  on 
the  ground  that  the  soil  was  sandstone.  In  truth,  it  was  composed 
of  a  much  harder  material,  known  as  Hanham  stone,  and  the 
appellant  was  entitled  to  be  paid,  not  according  to  the  prices  stated 
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Banger      in  the  contract  thus  fraudulently  obtained  from  him,  but  according 
The  Great     ^  ^^6  ^^  value  of  the  labour  he  had  performed. 
rai^ayCo       '^^^  performance  of  the  contracts  within  the  stipulated  time  was 

[  81  ]  rendered  impossible  here  by  the  alterations  and  substitutions  intro- 
duced by  the  engineer  into  the  original  work,  by  neglect  to  fix  the 
time  for  performing  it  and  delay  in  giving  him  possession  of  the 
land.  No  penalties,  therefore,  can  be  enforced  against  the  appel- 
lant, for  the  default  did  not  originate  with  him  :  Holme  v.  Q tippy  (i). 
Besides,  the  certificates  not  being  duly  given,  and  the  money  dne 
for  work  actually  performed  not  being  paid  in  due  time,  the  appel- 
lant was  thereby  disabled  from  proceeding  as  he  would  other- 
wise have  done.  All  these  things  were  conditions  precedent  : 
Dallman  v.  King  (2) ;  and  the  delay  being,  in  these  respects,  occa- 
sioned by  the  respondents  themselves,  they  cannot  set  up  any 
claim  for  penalties.  The  decree,  though  recognising  the  fact 
that  these  payments  were  not  punctually  made,  has  yet  treated 
the  appellant  as  liable  to  penalties.  In  that  respect  it  cannot  be 
sustained. 

The  works  of  1  B  extension  ought  not  to  have  been  treated  as 
executed  under  the  written  contract.  The  respondents  did  not  enter 
into  any  contract  as  to  them.  A  corporation  can  only  contract 
under  seal :  Mayor  of  Ludlow  v.  Charlton  (s).  But  still  the  work 
done  was  done  under  the  direction  of  the  respondent's  authorised 
agents,  and  has  been  adopted  by  the  respondent,  and  for  such  work 
an  action  may  be  maintained,  though  no  contract  has  been  formally 
made:  Clarke  v.  Imperial  Gas  Light  Company {4)  ;  Beverley  v.  The 
Lincoln  Qas  Light  Con^pany  (b) ;  Clarke  v.  The,  Guardians  of  the 
Cuckjield  Unwn  (e),  where  all  the  previous  cases  were  reviewed. 

I  •82  ]  The  directors  here  gave  authority  to  the  engineer,  and  *the  work 
having  been  executed  by  the  appellant,  and  having  been  adopted  by 
the  directors,  it  forms  a  proper  item  in  the  accounts  to  be  taken  by 
the  Master ;  but  its  value  must  not  be  calculated  under  the  contract. 
It  is  clear  that  the  stipulation  respecting  the  decision  of  Mr.  Brunei 
being  final  cannot  be  enforced.  He  was  a  shareholder  in  the  Com- 
pany ;  he  was,  therefore,  interested  in  it.  He  was  thereby  disabled 
from  being  a  judge  in  any  matter  in  which  the  Company  had  an 
interest.    His  decision  was  invalid,  though  there  was  no  proof  that 

(1)  49  R,  B.  647  (3  M.  &  W.  387).      (4)  4  B.  &  Ad.  315. 

(2)  44  B.  B.  661  (4  Bing.  N.  C.  105  ;     (5)  45  B.  B.  626  (6  Ad.  &  El.  829). 

'S%'a.794(6M.&W.815).      ^'^   '^  ^^  ^^  ^^^  (21  L.J.  Q.  B.  349). 
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lie  had  acted  partially  :  Reg.  v.  'The  Cheltenham  Commissioners  (l)  ;       Ranger 
Dimes   v.    The    Grand    Junction    Canal    Company  (•>).      The   fact    The  Great 
that  Mr.   Brunei  was  an    interested    party    was  known  to  the  railway  Co. 
respondents,  bat  was  unknown  to  the  appellant.    The  non-com- 
munication of  that  fact  to  the  appellant  was  a  fraud  upon  him,  and 
vitiates  the  stipulation  as  to  his  submitting  to  the  final  decision  of 
such  an  interested  arbitrator,  improperly  imposed  on  him  as  an 
impartial  judge. 

The  Solicitor-General  (Sir  R.  Bethelt)  and  Mr.  Stevens  for  the 
respondents : 

The  bills  ought  to  have  been  dismissed.    In  granting  any  part  of 
their  prayer  the  decree  was  wrong.    The  whole  of  the  relief  sought 
by  these  bills  really  depends  on  the  right  of  the  appellant  to  strike 
out  certain  portions  of  the  contract,  on  the  ground  that  he  had,  by 
fraud,  been  induced  to  enter  into  them.    If  he  cannot  establish  the 
alleged  fraud  his  claim  to  relief  is  gone.    In  truth  he  seeks  to  set 
aside  part  of  the  contract,  but  to  have  his  remedy  on  the  other  part 
of  the  same  contract.    Tiiat  cannot  be  done.    In  Myddleton  v.  Lord 
Kenyan  (»),  which  is  the  only  case  that  resembles  the  present,  a  bill 
was  filed  for  the  purpose  of  ^setting  aside  a  family  agreement,       [  *88  ] 
which  was  made  between  a  father  and  son  ;  it  was  sought  to  annul 
part  of  that  agreement  on  the  ground  of  an  alleged  fraud.    Lord 
BossLYN  held  that  a  deed  could  not  be  set  aside  partially  for  fraud ; 
and  in  Glascott  v.  Lang  (4)  Lord  Gottbnham  decreed,  that  where  a 
bill  made  a  case  of  fraud,  and,  at  the  hearing,  the  fraud  was  not 
established,  the  Court  would  not  allow  the  bill  to  be  used  for  a 
secondary  or  subordinate  purpose,  but  would  dismiss  it,  the  prin- 
ciple of  equity  being,  that  if  you  ask  for  relief  against  the  contract 
on  the  ground  of  fraud,  you  cannot,  at  the  same  time,  ask  for  relief 
under  the  contract.    But  the  pretence  of  fraud  here  is  an  after 
thought ;  for  the  prayer  of  the  original  bill  was,  that  the  respon- 
dents might  be  decreed  to  elect  whether  they  would  permit  the 
appellant  to  complete  the  work  or  to  discharge  him  from  the  further 
performance  thereof.    The  three  bills  contradict  each  other  in  their 
statements  and  in  their  prayer.    The  third  supplemental  bill  ought 
at  all  events  to  be  dismissed  :  MiUigan  v.  Mitchell  (s).    The  decree 
here  is  wrong,  because,  reciting  that  the  relief  asked  is  only  on  the 

(1)  do  B.  E.  321  (1  a  B.  467).  (4)  2  Ph.  310.    See  Cwrwrn  v.  Bel- 

(2)  88  B.  E.  330  (3  H.  L.  C.  759).  worthy,  88  R  B.  319  (3  H.  L.  C.  7^2). 

(3)  2  Yes.  Jr.  391.  (5)  1  My.  &  Cr.  433. 
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Ranger     *  footing  of  Ihe  contract,  it  yet  gives  relief  independent  of  the  con- 

The  gkkat     tract.   The  Company  did  not  break  the  contract  hy  taking  poesession, 

iiiULWA^Co    ^^^'  therefore,  tlie  appellant  has  no  right  to  ask  for  an  account  on 

the  footing  of  measure  and  value.    There  is  no  part  of  the  decree 

not  appealed  against  ^hicfa  can  be  made  to  harmonise  with  the 

prayer  of  the  bill. 

As  to  the  trial  pits,  there  is  no  averment  that  they  were  made 
for  the  purpose  of  deceiving ;  that  is  left  to  be  inferred,  but  that 
is  not  sufficient.  The  evidence  shows  that  they  were  sunk  for 
quite  another  purpose,  and  the  schedule  expressly  requires  the 
[  ^84  ]  contractor  to  examine  for  himself,  *and  declares  that  he  is  not 
to  rely  on  information  obtained  from  the  Company's  agents, 
^'^esides  which,  the  schedule  called  his  attention  to  the  fact  that 
the  soil  was  of  the  hardest  kind  of  sandstone,  for  it  provides  for 
the  making  of  the  Avon  Bridge,  and  other  masonry,  from  the 
materials  to  be  got  out  of  the  cuttings  and  the  excavations.  S6 
that  there  is  no  pretence  for  the  charge  of  fraud. 

The  next  alleged  ground  of  fraud  is,  that  the  principal  engineer 
who  Was  to  decide  on  any  questions  in  dispute,  during  the  progress 
olf  the  work,  was,  without  the  knowledge  of  the  appellant,  a  party 
interested  as  a  shareholder  in  the  Company.  That  is  no  ground 
for  impeaching  the  contract.  The  cases  of  clauses  for  appointing 
arbitrators  have  nothing  to  do  with  the  present.  Whatever  power 
Vas  exercised  by  Brunei,  was  so  exercised  in  virtue  of,  a  specific 
stipulation  in  a  contract.  The  principal  engineer  of  the  Company 
was  expressly  designated,  and  Mr.  Brunei  was  named  as  the  person 
holding  that  office.  If  there  was  any  desire  to  keep  him  free  from 
any  interest  as  a  shareholder,  the  inquiry  ought  to  have  been  made, 
for  every  one  must  have  supposed  that  the  principal  engineer  of 
such  a  Company  would  have  some  shares  in  it. 

-  (Thb  Lord  Chancellob  :  If  Brunei  was  disqualified  because  he 
was  a  shareholder,  it  would  follow  that  the  Company  could  not 
appoint  a  shareholder  to  be  the  principal  engineer. 

Lord  Brougham:    At  least   not    without    due   notice    to    the 
contractor.) 

But  beyond  this,  it  is  plain  that  his  interest  as  engineer  would 
far  exceed  that  of  his  interest  as  a  shareholder,  and  he  was 
emphatically  described  as  "principal  engineer;"  so  that  the  fact 
of  his  being  interested  was  actually  declared  on  the  face  of  the 
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instrument,  and  he  was  accepted  as  the  judge  during  the  progress      Ranger 
of  the  works,  being  known  at  the   time  to   bear  that  particular    the  Great 

charactfir  Western 

cnaracwr.  railway  Co. 

jStr  F.  Kelly  replied  :  [  8^  ] 

The  respondents  here,  after  receiving  great  benefit  from  the 
works  of  the  appellant,  no  part  of  which  has  ever  been  pretended 
to  be  badly  executed,  seek,  by  possessing  themselves  of  the  works 
and  completing  them,  to  relieve  themselves  from  the  liability  to 
account  and  pay  for  that  which  he  has  done.  The  complaints  as 
to  delay  cannot  be  supported ;  they  were  occasioned  by  the  acts  of 
the  respondents  or  their  engineer.  The  appellant  was  thus  put 
under  circumstances  of  difficulty,  and  those  who  occasioned  the 
difficulty  are  alone  responsible  for  the  delay  it  created ;  Holme  v. 
Guppy  (i)  is  precisely  in  point.  The  fact  that  Brunei  was  a  share- 
bolder  was  unknown  to  the  appellant  at  the  time  he  entered  into 
the  contract,  and  he  never  received  notice  of  that  fact ;  Brunei  is, 
therefore,  disqualified  to  act  as  a  judge  between  the  appellant  and 
the  respondents,  and  the  latter  cannot  justify  anything  they  have 
done  as  done  by  and  under  Brunei's  advice  or  direction.  The 
respondents  were  bound  to  give  the  appellant  every  facility  to  know 
the  real  state  of  the  soil  he  had  to  work  in,  and  though  the  pits 
might  not  have  been  made  on  purpose  to  deceive,  if  they  did  deceive 
the  appellant,  the  result  is  the  same.  A  legal,  though  not  a  moral, 
fraud  has  been  committed,  and  the  respondents  cannot  take  advan- 
tage of  it.  Dobell  v.  Stevens  (^)  lays  down  the  true  rule  on  this 
point.  This  is  not  a  bill  exclusively  charging  fraud,  but  claiming 
that  accounts  shall  be  properly  taken;  and  in  respect  of  one  or 
two  parts  of  the  transaction,  fraud  is  charged  as  a  reason  why  the 
appellant  should  not  be  bound  by  the  literal  contract;,  but  should 
be  allowed  to  enter  into  the  accounts ;  Myddleton  v.  Lord  Kenyon  (a) 
is  therefore  inapplicable.  The  engineer  *had  the  power  to  order  [  *86  ] 
.alterations ;  it  was  expressly  his  duty  to  fix  the  time  within  which 
they  should  be  done.  He  did  not  perform  that  duty,  and  the 
appellant  was  not  bound  to  ask  him  to  perform  it,  nor  can  the 
appellant  be  now  held  liable  for  the  consequences. 

The  Lord  Chancellor  having  stated  the  substance  of  the  bilk 
and  answer,  and  the  two  appeals,  said : 

Before  I  proceed  to  call  your  Lordships'  attention  to  the  grounds 

(1)  49  B.  B.  647  (3  M.  &  W.  387).  (3)  2  Yes.  Jr.  391. 

(2)  27  E.  B.  4-11  (3  B.  &  C.  623). 
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Banger      on  which  the  appellant  rests  his  title  to  relief,  and  to  consider  how 
The  Great    f^r  that  title  is  well  founded,  it  is  necessary  shortly  to  advert  to  the 
BailwayCo.  t®'™^  of  the  contracts,  which  are  all  nearly  alike.     (His  Lordship 
first  stated  the  1  B  and  2  B  contracts.) 

The  first  ground  on  which  the  appellant  rests  his  title  to  relief  is, 
that  he  was  induced  to  enter  into  the  contract  1  B  by  the  fraud  of 
the  Company ;  that  the  time  within  which  he  agreed  to  do  the 
works  was  far  less  than  what  he  would  have  required  if  he  had 
known  the  real  nature  of  the  soil  through  which  the  tunnels  were 
to  be  made ;  but  that  on  this  point  he  had  been  misled  by  the 
fraudulent  contrivance  of  the  respondents. 

The  question  on  this  part  of  the  case  is  one  of  fact :  Is  it  estab- 
lished that  any  imposition  was  practised  on  the  appellant  to  induce 
him  to  enter  into  the  contract?  for  if  there  was,  he  is  clearly 
entitled  to  relief,  though  whether  precisely  that  which  he  asks  for, 
is  another  question.  Strictly  speaking,  a  corporation  cannot  itself 
be  guilty  of  fraud.  But  where  a  corporation  is  formed  for  the 
purpose  of  carrying  on  a  trading  or  other  speculation  for  profit, 
such  as  forming  a  railway,  these  objects  can  only  be  accomplished 
through  the  agency  of  individuals ;  and  there  can  be  no  doubt  that 
if  the  agents  employed  conduct  themselves  fraudulently,  so  that  if 
[  ♦87  ]  they  had  been  acting  *for  private  employers,  the  persons  for  whom 
they  were  acting  would  have  been  affected  by  their  fraud,  the  same 
principles  must  prevail  where  the  principal  under  whom  the  agent 
acts  is  a  corporation. 

The  question,  therefore,  on  this  part  of  the  case  is,  whether  the 
directors,  or  the  engineers,  or  agents,  whom  they  employed,  were 
guilty  of  the  fraudulent  misrepresentations  alleged  by  the  bill.  I 
am  clearly  of  opinion  that  no  such  case  is  made  out.  (His 
Lordship  here  very  minutely  examined  the  evidence  on  this  point.) 

I  cannot  attribute  to  the  respondents  the  fraudulent  intention 
imputed  to  them,  an  intention  as  absurd  as  it  would  have  been 
fraudulent,  of  meaning  to  mislead  those  who  should  apply  to  make 
tenders  for  the  work,  when  they  must  have  felt  that  the  success  of 
such  a  fraud  was  entirely  dependent  upon  the  very  improbable 
chance  that  those  who  should  be  attracted  by  the  notices  would 
omit  to  make  inquiry  into  the  nature  of  the  soil  they  would  have 
to  excavate.  The  work  was  not  one  of  a  trifling  nature.  One  of 
the  persons  who  made  a  tender  demanded  above  100,0002.  (His 
Lordship  here  again  examined  the  evidence  as  to  the  different  sorts 
of  stone.) 
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To  all  these  considerations  must  be  added,  that  the  appellant  did      Ranger 
not,  so  far  as  there  is  any  evidence  on  the  subject,  make  any  remon-    xhk  Gbeat 
strance  as  to  this  supposed  deception  or  mistake  during  the  progress  jj^?^*n 
of  the  works,  nor  until  after  the  relation  between  the  parties  had 
been  entirely  determined.    On  these  grounds,  I  have  come,  without 
hesitation,  to  the  conclusion  that  the  appellant  has  failed  to  establish 
any  title  to  relief  on  this  head  of  fraud. 

The  next  ground  on  which  he  rests  his  title  to  relief  is,  that 
Mr.  Brunei,  the  principal  engineer  of  the  Company,  on  whose 
decision  many  matters  were,  by  the  terms  of  the  contract,  made  to 
depend,  was  incapacitated  from  acting,  ^in  the  discharge  of  the  [  *8S  ] 
duties  imposed  on  him,  by  reason  of  his  being  himself  a  share- 
holder in  the  Company.  (His  Lordship  here  read  that  part  of  the 
contract.) 

It  is  not  necessary  to  state  the  duties  of  the  engineer  in  detail : 
he  was,  in  truth,  made  the  absolute  judge,  during  the  progress  of 
the  works,  of  the  mode  in  which  the  appellant  was  discharging  his 
duties ;  he  was  to  decide  how  much  of  the  contract  price  of  68,0282. 
from  time  to  time  had  become  payable,  and  how  much  was  due  for 
extra  works ;  and  from  his  decision,  so  far,  there  was  no  appeal. 
After  all  the  works  should  have  been  completed,  the  appellant  might 
call  in  a  referee  of  his  own  as  to  any  question  as  to  the  amount  (if 
any)  then  due  beyond  what  had  been  certified. 

The  contention  now  made  by  the  appellant  is,  that  the  duties 
thus  confided  to  the  principal  engineer  were  of  a  judicial  nature  ; 
that  Mr.  Brunei  was  the  principal  engineer  by  whom  these  duties 
were  to  be  performed,  and  that  he  was  himself  a  shareholder  in  the 
Company ;  that  he  was  thus  made  a  judge,  or  arbitrator,  in  what 
was,  in  effect,  his  own  cause.  That  until  the  month  of  July,  1838, 
the  appellant  was  unaware  of  the  fact  of  Mr.  Brunei  having  any 
interest  in  the  Company,  except  as  the  engineer,  and  so  ought  not 
to  be  bound  by  any  of  his  decisions. 

This  branch  of  the  appellant's  argument  rests  on  the  principle 
decided  in  this  House,  in  the  case  of  Dimes  v.  Tlie  Grand  Junction 
Canal  Company  (l),  in  which  your  Lordships  agreed  with  the  able 
opinion  delivered  by  the  learned  Judges,  through  Mr.  Baron  Fabkb, 
that  the  decision  of  a  judge  made  in  a  cause  in  which  he  has  an 
interest,  is  voidable,  unless  in  cases  of  necessity,  as  where  an  action 
was  brought  against  all  the  Judges  of  the  Court  of  Common  Fleasy 
on  a  matter  on  which  they  had  exclusive  jurisdiction.  *But  the  [  *89  ] 
(I)  88  E.  E.  330  (3  H.  L.  C.  759). 
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Ranger  question  is  whether  it  governs  the  present  case.  I  think  the 
The  g'bkat  principle  has  no  application  here ;  a  judge  ought  to  be,  and  is 
RailwayCo.  supposed  to  be,  indifferent  between  the  parties.  He  has,  or  is 
-supposed  to  have,  no  bias  inducing  him  io  lean  to  the  one  side 
rather  than  to  the  other.  In  ordinary  cases  it  is  a  just  ground  of 
exception  to  a  judge  that  he  is  not  indifferent,  and  the  fact  that  be 
is  himself  a  party,  or  interested  as  a  party,  affords  the  strongest 
pi^f  that  he  cannot  be  indifferent.  But  here  the  whole  tenor  of 
the  contract  shows  it  was  never  intended  that  the  engineer  should 
be  indifferent  between  the  parties. 

When  it  is  stipulated  that  certain  questions  shall  be  decided  by 
the  engineer  appointed  by  the  Company,  this  is,  in  fact,  a  stipula- 
tion that  they  shall  be  decided  by  the  Company.    It  is  obvious  that 
there  never  was  any  intention  of  leaving  to  third  persons  the 
decision  of  questions  arising  during  the  progress  of  the  works.    The 
Company  reserved  the  decision  to  itself,  acting  however,  as  from 
the  nature  of  things  it  must  act,  by  an  agent,  and  that  agent  was, 
for  this  purpose,  the  engineer.    His  decisions  were,  in  fact,  those 
of  the  Company.    The  contract  did  not  hold  out,  or  pretend  to  hold 
out,  to  the  appellant,  that  he  was  to  look  to  the  engineer  in  any 
other  character  than  as  the  impersonation  of  the  Company :  in  fact, 
lihe^  contract  treats  his  acts  and  the  acts  of  the  Company,  for  many 
purposes,  as  equivalent,  or  rather  identical.     I-  am  therefore  of 
opinion  that  the  principle  on  which  the  doctrine  as  to  a  judge  rests, 
wholly  fails  in  its  application  to  this  case.    The  Company's  engineer 
was  not  intended  to  be  an  impartial  judge,  but  the  organ  of  one  of 
the   contracting  parties.     The  respondents  stipulated  that  their 
engineer  for  the  time  being,  whoever  he  might  be,  should  be  the 
person  to  decide  disputes  pending  the  progress  of  the  works,  and 
the  appellant,  by  assenting  to  that  stipulation,  put  it  out  of  his 
[  '90  ]       power  to  *object  on  the  ground  of  what  has  been  called  the  unin- 
differency  of  the  person  by  whose  decision  he  agreed  to  be  bound. 
It  is  to  be  observed  that  the  persoti  to  decide  was  not  a  particular 
individual  in  whom,  notwithstanding  his  relation  to  the  respon- 
dents, the  contractor  might  have  so  much  confidence  as  to  agree 
•to  be  bound  by  his  award,  but  any  one  whom,  from  time  to  time, 
'the  respondents  might  choose  to  select  as  chief  engineer.     The 
'appellant  alleges  that  he  did  not  know  the  fact  that  Mr.  Brunei 
was  a  shareholder  until  more  than  two  years  after  the  works  had 
been 'begun.    But  he  must  have  known  that  the  respondents  had  it 
in  their  power  to  appoint  another  engineer  in  Mr.  Brunei's  place, 
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who  might  hold  shares,  or  that  Mr.  Brunei  himself  might  purchase      Ranger 
shares.    Without  the   intervention  of  the  engineer,  the  contract    tHE  Great 
was,  as  it  were,  paralysed ;  nothing  could  be  done  under  it.    And  ^^^ayCo 
it  surely  can  hardly  be  argued  that  a  person  appointed  engineer 
could,  by  purchasing  shares,  render  the  contract  practically  inopera- 
tive.    His  Honour  the  Vicb-Chancbllob  op  England^  when  this  case 
was  before  him,  treated  it  as  matter  of  notoriety  that  engineers 
employed  in  forming  the  line  of  an  intended  railway  were  almost 
xiniversally  holders  of  shares.    Without  going  that  length,  it  may 
be  safely  afSrmed  that  there  is  nothing  to  prevent  them  from 
purchasing  shares.    This  must  have  been  known  to  the  appellant, 
find  unless,  therefore,  he  can  read  the  word  ''  engineer  "  in  the 
contract,  as  meaning,  by  necessary  implication,  "  an  engineer  not 
holding  shares  in  the  intended  Company,"  or  can  import  into  the 
contract  an  agreement  on  the  part  of  the  respondents,  that  no 
person  holding  shares  should  ever  be  appointed  to  fill,  or  should 
continue  to  fill,  the  character  of  engineer,  he  must  be  bound  by  the 
terms  of  his  own  agreement.    According  to  that  agreement,  he 
bound  himself,  on  certain  points,  to  abide  by  the  decision  of  thq 
♦engineer:  he^  knew  that  such  engineer  might  be  or  become  a       [ '»!  ] 
shareholder.    If  he  meant  that  in  such  a  case  the  authority  of  the 
engineer  should  not  be  exercised,  he  ought  to  have  provided  for 
^ch  a  contingency.    He  has  not  done  so,  £ind  has  therefore  no 
just  ground  of  complaint. 

This,  therefore,  brings  us  to  the  question  whether,  independently 
of  these  two  special  heads  of  fraud,  the  appellant  has  shown  a  title 
to  relief.  His  object  is  to  obtain  payment  for  work  done  by  hini 
for  the  respondents,  under  the  several  contracts  to  which  I  have 
already  referred.  Now,  piimd  facie,  this  payment  ought  to  be 
sought  not  through  the  medium  of  a  suit  in  equity,  but  of  an 
action  at  law.  The  right  of  the  appellant  is  strictly  a  legal  right ; 
the  obligation  of  the  Company  is  a  mere  legal  obligation.  The 
question  therefore  is,  whether  there  is  anything  to  transfer  in  this 
case^  the  jurisdiction  from  a  court  of  law  to  a  court  of  equity; 
whether  the  nature  of  the  works  to  be  executed,  or  the  conduct  of 
the  parties,  during  their  progress,  has  given  to  the  appellant  any 
equitable  right,  has  conferred  on  him  a  right  to  sue  in  equity  instead 
of  at  law,  which,  in  the  case  of  an  ordinary  contract  to  do  work  for 
another,  would  not  have  existed. 

In  considering  this  question,  I  will,  in  the  first  instance,  confine 
the  inquiry  to  the  first  contract,  that  designated  as  the  contract  1  H. 
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Ranger  What  then  were  the  appellant's  rights  under  that  contract  ?  (His 
The  Great  Lordship  here  repeated  all  the  stipulations  as  to  certificates,  deduc- 
RailwayCo   *^^^^»  ^^^  payments,  and  as  to  penalties  for  delay.) 

This,  then,  being  the  right  of  the  appellant,  the  case  he  makes 
by  his  bill  is,  that  from  the  very  outset  the  sums  certified  were 
greatly  below  what  they  ought  to  have  been  ;  that  this  kept  him 
very  deficient  in  funds,  and  so  that  he  was  unable  to  prosecute  the 
works  with  the  same  vigour  with  which  he  might  have  proceeded  if 
[  *92  J  he  had  not  been  *thu8  unduly  straitened  for  want  of  money.  In 
these  circumstances,  he  contends  that  he  is  entitled  to  have  an 
account  taken  of  the  work  actually  done,  according  to  what  the 
certificates  ought  to  have  been;  that  the  respondents  are  not  at 
liberty  to  insist  on  any  penalties  for  the  failure  in  completing  the 
dififerent  portions  of  the  works  at  t}ie  stipulated  times  ;  and  more- 
over that  they  were  not  at  liberty  to  seize  and  take  possession  of 
the  plant,  as  forfeited  by  reason  of  undue  delay  in  prosecuting  the 
works.  (His  Lordship  here  went  through  the  evidence  on  those 
points.) 

It  does  not  appear  to  me  to  be  necessary  to  institute  any  minute 
inquiry  as  to  how  far  the  calculations  of  Mr.  Brunei  were 
accurate.  I  think  it  is  quite  enough  if  they  were  made  bond  fide^ 
and  with  the  intention  of  acting  according  to  the  exigency  of  the 
terms  of  the  contract.  The  respondents  expressly  stipulated  that 
during  the  progress  of  the  works  the  decision  of  their  engineer  as 
to  the  value  of  the  work  from  time  to  time  executed  should  be 
final.  If  the  appellant  thought  this  a  harsh  or  oppressive  clause, 
he  ought  not  to  have  agreed  to  it.  It  does  not,  however,  seem  to 
me  to  have  been  unreasonable.  In  the  absence  of  express  stipula- 
tions, a  person  contracting  to  do  any  work  for  another,  is  not 
entitled  to  demand  payment  till  the  whole  has  been  completed.  The 
nature  and  extent  of  such  a  work  as  that  which  the  appellant  was 
to  perform,  might  well  induce  a  modification  of  what,  in  the  absence 
of  express  contract,  would  have  been  the  rights  of  the  parties.  But 
at  the  same  time  the  respondents  might  reasonably  feel  that  the 
extent  to  which  any  claim  for  payment,  during  the  progress  of 
the  works,  should  be  conferred  on  the  contractor,  must  be  left  in  a 
great  measure  to  themselves.  It  would  never  do  for  persons  in  the 
situation  of  these  respondents,  to  put  themselves  in  a  position  in 
which  a  question  might  be  raised  with  them  adversely  every  fort- 
[  *93  ]  night,  *as  to  the  extent  of  their  intermediate  liability  to  their 
contractors. 
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If,  indeed,  there  was  anything  like  fraud  or  unfairness  in  the      Ranobb 
case,  different  considerations  might  arise ;  but  the  evidence  wholly    xhe  gbsat 
fails  to  establish  anything  of  the  sort ;  I  can  discover  no  trace  of  jJJ^f^^^o 
any  desire  not  to  certify  fully  and  fairly  the  amount  due.    It  may 
be  that  in  some  instances  the  certificate  ought  to  have  been  for  a 
higher  sum  than  that  for  which  it  was  actually  given,  though  no 
specific  instance  of  the  sort  has  been  shown  to  my  satisfaction. 
The   learned  counsel    for  the  appellant  pointed  out  what  they 
conceived  to  be  unfairness  in  the  allowances,  but  on  consideration 
I  am  of  opinion  that  they  were  made  fairly,  and  sometimes  even 
favourably,  for  the  appellant. 

Supposing,  then,  that  the  certificates  were  such  as  the  respon- 
dents were  bound  to  furnish,  the  next  question  is,  whether  in 
paying  to  the  appellant  the  amounts  so  from  time  to  time  certified, 
the  respondents  were  entitled  to  deduct  the  amounts  due,  or  claimed 
to  be  due,  for  penalties.  Such  deductions  were  made  on  two 
occasions;  first,  on  the  certificate  given  on  the  12th  November, 
1886,  when  the  headings  through  the  tunnels  were  completed ;  and, 
secondly,  on  the  8rd  of  July,  1887. 

On  the  first  of  those  occasions,  a  sum  of  200/.  was  deducted, 
being  five  penalties  alleged  to  be  due  for  delay  in  completing  the 
headways  through  tunnels,  Nos.  1  and  8,  at  the  specified  time. 
And  on  the  second  occasion  a  deduction  of  201.  was  made  as  a 
penalty  for  delay  in  the  works  at  the  Avon  Bridge.  These 
penalties  had  certainly,  according  to  the  express  language  of  the 
deed,  been  incurred  ;  and  therefore  the  point  for  decision  is,  whether 
there  was  anything,  either  in  the  nature  of  the  penalty,  or  the 
conduct  of  the  parties,  to  prevent  the  Company  from  insisting  on 
the  literal  terms  of  the  contract. 

There  is  no  doubt  that  where  the  doing  of  any  particular  act  is  [  94  ] 
secured  by  a  penalty,  a  court  of  equity  is,  in  general,  anxious  to 
treat  the  penalty  as  being  merely  a  mode  of  securing  the  due 
performance  of  the  act  contracted  to  be  done,  and  not  as  a  sum  of 
money  really  intended  to  be  paid.  On  the  other  hand,  it  is  certainly 
open  to  parties  who  are  entering  into  contracts  to  stipulate  that,  on 
failure  to  perform  what  has  been  agreed  to  be  done,  a  fixed  sum 
shall  be  paid  by  way  of  compensation. 

Whether  a  sum  so  fixed  is  to  be  considered  as  merely  in  the 
nature  of  a  security  for  the  actual  amount  of  damage  incurred, 
or  as  an  agreed  amount  of  liquidated  damages,  is  often  a  question 
of  great  nicety  and  difficulty.    I  am  not  sure  that  benefit  has,  in 
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ramobb      the  whole,  resulted  from  the  struggle  which  Courts,  both  of  law 
Thb  Great    and  of  equity,  have  made  to  relieve  contracting  parties  from  pay- 
RAjSrAYCo.  pents  which  they  have   bound  themselves  to   make  by  way  of 
penalty.    Such  a  course  may  have  been  very  reasonable  and  useful, 
where  the  damage  resulting  from  the  violation  of  the  contract  is 
capable  of  being  exactly  measured.     But  whenever  the  quantum 
of  damage  is  in  its  nature  uncertain,  and  the  due  performance  of 
jt   has  been  secured,  or   purports  to  have  been  secured,  by   a 
penalty,  it  might  perhaps  have  been  safer  and  more  convenient 
always  to  have  treated  the  parties  as  meaning  what  their  language 
imports;  namely,  that  on  failure  to   perform  the  contract,  the 
stipulated  penalty  should  be  paid.    But  this  has  not  always  been 
the  doctrine  of  the  Courts.    The  distinction  between  a  penalty  and 
a  sum  fixed  as  the  conventional  amount  of  damages,  is  too  well 
established  to  be  now  called  in  question,  however  difficult  it  may 
be  to  say,  in  any  particular  case,  under  which  head  the  stipa- 
lation  is  to  be  classed.    I  shall  presently  have ,  occasion  to*  state 
that  the  sums  in  this  contract  made  payable  under  the  name  of 
[  *95 1       penalties,  are  to  be  treated  *as  liquidated  damages,  and  not  as 
penalties  to  secure  something  unliquidated.    For  the  present,  it  is 
sufficient  to  say  that  it  certainly  was  not  necessary,  for  the  purpose 
of  raising  a  question  on  this  point,  to  file  a  bill  in  equity.     The 
question  only  arises  on   two  certificates.    If  the  appellant  con- 
sidered that  the  Company  had  no  right  to  deduct  the  penalties, 
he  had  only  to  bring  an   action  on  the  certificates  and  (inde- 
pendently  of   the   question    arising   from    the    conduct  of*  the 
parties)  the  point  would  necessarily  have  arisen  and  been  decided 
at  law.     The  bill  cannot,  I   think,  possibly  be  susti^ed  on  the 
mere  ground  that  the  penalties   deducted  were  not  intended  afs 
more  than  a  mode  of  securing  to  the  respondents  adequate  com- 
pensation for  the  damage  arising  from  the  appellant's  delay. 

But  then  it  was  argued,  that  even  supposing  the  penalties  are 
,to  be  treated  as  sums  actually  intended  to  be  recoverable,  still  the 
.conduct  of  the  respondents,  or  of  Mr.  Brunei,  their  agent,  was  such 
as  to  preclude  them,  at  all  events,  so  far  as  relates  to  tiie  2001., 
deducted  in  November,  1836,  from  insisting  on  the  penalties, 
whether  they  are  to  be  treated  as  sums  actually  due,  or  as  a  mere 
sepurity  for  unascertained  damage.  I  am  of  opinion  that  this 
allegation  is  not  made  out,  in  point  of  fact. 

Baing  therefore  of   opinion   that  the  appellant  has  failed  to 
establish  any  title  to  equitable  relief,  grounded  either  on   the 
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alleged  inefficiency  of  the  sums  certified,  or  of  the  deductions  made      ranobb 
for  penalties,  I  come  next  to  consider  whether  he  has  made  any    j^j.  q^^j^^ 
case  for  equitable  relief  by  reason  of  the  course  taken  by  the     wkstbrn 
respondents  in  taking  possession  of  the  works  on  the  2nd  of  July, 
1888.    The  appellant  says,  that  he  was  proceeding  duly  to  complete 
the  works  according  to  the  terms  of  the  contract,  when,  on  the  2nd 
of  July,  1888,  the  respondents  wrongfully  took  possession  of  all 
his  stock  of  materials,  tools,  and   implements,   *  turned  him  off       [  *^  1 
from  the  ground,  and  took  the  completion  of  the  works  into  their 
own  hands.     This  the  appellant  contends,  was  in  effect  an  abandon- 
ment, or  a  repudiation  of  the  contract ;  so  that,  without  reference 
to  the  agreed  sum  of  68,028/.,  he  is  now  entitled  to  have  an  account 
taken  of  the  value  of  the  work  actually  done,  and  of  the  machinery, 
tools,  materials,  &c.,  taken  possession  of  by  the  respondents.    I  do 
not  think  that  even  if  the  appellant  has  made  put  what  he  contends 
for,  namely,  that  in  taking  possession  of  the  works  the  respondents 
were  guilty  of  a  wrongful  act,  that  they  did  what  the  contract  did 
not  authorise  them  to  do,  the  consequence  would  have  been  to 
entitle  the  appellant  to  the  relief  which  he  asks.     If,  while  he 
was  duly  proceeding   to  fulfil  his   contract,  he   was   wrongfully 
impeded  by  the  respondents,  and  by  them  prevented  from  doing 
what  he  had  undertaken  to  do,  they  would  be  answerable  to  him 
in  damages  for  all  the  consequences  of  their  wrongful  act.     Such 
damages  would  of  course  be  in  part  calculated  on  the  value  of  tlie 
plant  and  other  articles  of  which  he  had  been  wrongfully  deprived ; 
but  the  effect  would  not  be  to  alter  the  relative  position  of  the 
parties  as  to  the  contract  itself,  to  entitle  the  appellant. to  say  there 
had  been  no  contract,  or  that  he  was  to  be  paid  for  what  he  had 
done  without  reference  to  the  contract.    That  would  not  be  the  coq- 
sequence  of  the  act  of  the  respondents,  even  treating  it  as  wrongfid. 
The  right  of  the  appellant  would  be,  to  recover  such  amount 
of  damages  as  would  put  him  in,  as  nearly  as  possible,  the  same 
position  as  if  no  such  wrong  had  been  committed — that  is,  not  as 
if  there  had  been  no  contract,  but  as  if  he  had  been  allowed  to  com- 
plete the  contract  without  interruption.     This  was  his  legal  right, 
and  I  can  discover  nothing  entitling  him  to  any  relief  beyond  that 
resulting  from  enforcing  that  right — nothing  that  can  enable  him 
to  *convert  a  wrongful  act  which  might  entitle  him  to  damages,       [  's?  ] 
into  an  act  which  entitles   him  to  an  account  of   work   already 
done,  to  be  taken  on  terms  different  from  those  for  which  he  had 
contracted. 
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Banoer  I  have  hitherto  assumed  that  the  respondents,  in  taking  posses- 

The  Great  sion  of  the  works,  were  guilty  of  a  wrongful  act ;  that  they  did 
Rai^.^0.  sooaetbing  not  warranted  by  the  contract.  But  this  is  not  admitted 
by  them ;  they  contend  that  what  they  did  was  warranted  by  the 
contract,  and  so  that  the  appellant  has  no  cause  of  complaint 
whatever,  either  at  law  or  in  equity.  This  question  is  one  partly 
of  law,  and  partly  of  fact;  and  it  turns  on  the  clause  which 
provides  for  what  may  be  done  on  the  happening  of  certain  events. 

Tbe  first  point  to  be  decided  on  this  clause  is  one  of  law.  What 
is  the  construction  of  the  contract  ?  In  what  circumstances  would 
the  respondents  have  a  right  under  the  contract  to  take  possession 
of  the  appellant's  tools  and  materials,  and  to  complete  the  works 
themselves  ? 

That  a  state  of  circumstances  might  arise,  giving  to  them  such  a 
right,  is  a  matter  admitting  of  no  doubt.  If,  for  instance,  the 
appellant  had  deserted  the  works  in  order  to  prosecute  some  more 
profitable  engagement  elsewhere,  there  can  be  no  doubt  that  in 
such  a  case  the  right  of  the  respondents  stipulated  for  by  the  clause 
in  question  would  have  arisen.  How  then  was  it  to  be  decided 
whether  such  a  right  had  not  arisen  ?  This  question  can  only  be 
answered  by  attending  to  the  precise  terms  of  the  clause:  the 
provision  is,  that  if  the  appellant  shall  not  proceed  with  the  works 
to  the  satisfaction  of  the  respondents,  they  may  give  him  notice  in 
writing,  calling  on  him  to  proceed  regularly,  and  then  if  he  shall 
for  seven  days  make  default  in  regularly  proceeding  with  the  works, 
the  respondents  may  employ  other  workmen,  and  act  on  the  clause 
[  *98  ]  in  question.  The  respondents  might  give  notice  if  they  *were  dis- 
satisfied, reasonably  or  unreasonably,  with  the  appellant's  rate  of 
progress  or  mode  of  proceeding.  They  were  the  sole  judges  of  the 
necessity  for  or  expediency  of  giving  such  a  notice.  Their  dissatis- 
faction with  the  rate  or  mode  of  proceeding  was  a  sufiicient  reason 
for  such  a  notice.  But  when  the  notice  was  given,  their  right  to 
act  on  it  depended  not  on  their  view  of  the  appellant's  conduct — 
not  on  the  question  whether  they  were  or  were  not  satisfied  with  him, 
but  on  the  fact  whether,  after  receipt  of  the  notice,  he  did  or  did  not 
for  seven  days  make  default  in  regularly  proceeding  with  the  works. 

This  being  the  nature  of  the  right,  the  question  becomes  one  of 
fact.  The  respondents  having  given  the  notice  required  by  the 
deed,  was  the  appellant's  conduct,  after  receipt  of  the  notice,  such 
as  to  justify  the  respondents  in  what  they  did?  They  must,  in 
order  to  sustain  the  validity  of  their  acts,  establish  as  a  matter  of 
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fact  that  the  appellant  did  for  seven  days  after  receipt  of  the  notice,      Rakgeb 
make  default  in  proceeding  regularly,  which,  I  take  it,  means  pro-    the  great 
ceeding  with  reasonable  skill  and  diligence  in  the  prosecution  of  the  ra^^^^y  Co 
works.     The  only  evidence  directly  bearing  on  this  question  is 
that  contained  in  Mr.  Brunei's  answers  to  certain  interrogatories, 
which  distinctly  declare  that  he  was  not  satisfied  with  the  appellant's 
mode  of  proceeding. 

But  even  if  my  inference  on  this  point  is  not  just,  if,  in  fact, 
there  was  no  such  default  as  warranted  the  course  taken  by  the 
respondents,  still  the  result  was  only  to  confer  on  the  appellant  a 
right  of  action  to  recover  damages  for  the  wrong  inflicted  on  him, 
not  a  right  to  treat  himself  as  absolved  from  the  contract,  and  as 
entitled  to  be  paid  for  the  works  he  had  done,  as  if  it  had  never 
existed.  So  far,  therefore,  as  relates  to  this  first  contract,  that  is, 
the  contract  1  B,  the  appellant  has  failed  to  show  any  title  to  *the  [*99  ] 
relief  which  he  asks,  being  in  substance  a  right  to  payment  for  the 
work  done  unconnected  with  the  contract. 

The  next  contract  in  point  of  time  entered  into  by  the  appellant 
was  that  designated  in  the  pleadings  as  contract  2  B;  but  I 
think  it  more  convenient,  before  I  refer  to  that  contract,  to  dispose 
of  that  which  is  described  as  1  B  extension.  This  was  not  a  con- 
tract under  seal,  and  therefore,  if  it  must  really  be  treated  as  an 
independent  agreement,  there  might  be  some  diflSculty  in  determining 
the  precise  nature  and  extent  of  the  respondents'  liabilities  under 
it.  They  might  contend  that  as  a  corporation  they  are  not  liable 
on  a  parol  contract.  But  I  do  not  think  that  any  question  of  that 
sort  arises,  for  the  contract  1  B  extension  seems  to  me  on  the 
evidence  to  b^,  in  fact,  only  a  part  of  the  original  1  B  contract,  or 
at  all  events,  that,  as  between  the  appellant  and  respondents,  it 
must  be  so  treated  that  it  must  be  taken  to  be  a  part  of  that 
which  the  appellant  was  bound  to  execute  under  the  description  of 
extra  works,  or  of  additions  to  the  original  works,  subject  only  to 
certain  alterations  of  price. 

By  the  original  contract  the  appellant  agreed  that  if  the  respon- 
dents should  think  proper  at  any  time  to  make  any  additions  to  the 
original  works,  they  should  be  at  liberty  to  do  so  on  giving  to  him 
written  instructions  for  the  purpose,  signed  by  the  principal  or 
assistant  engineer.  The  respondents  by  their  answer  say,  that  at 
the  time  when  the  original  contract  1 B  was  entered  into,  it  was  well 
known  that  the  railway  would  have  to  be  constructed  between  Bristol 
and  the  extreme  westerly  point  of  the  works  comprised  in  the 
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contract,  and  that  for  that  purpose  the  works  afterwards  described 
as  1  B  extension,  would  have  to  be  executed ;  a  part  of  such  works 
being  in  fact  expressly  provided  for  by  the  specification  to  the 
original  1  B  contract.  They  go  on  to  say  that  prior  to  the  month  of 
September,  *1837,  the  appellant  executed  a  portion  of  these  works, 
and  was  paid  for  the  same  as  extra  work,  under  contract  1  B,  and 
according  to  the  schedule  of  prices  thereto  annexed ;  but  that  after- 
wards, a  question  being  raised  whether  these  works  were  fairly  to  be 
considered  as  coming  within  the  contract,  an  arrangement  was 
come  to  between  the  appellant  and  Mr.  Brunei,  according  to  which 
the  appellant  agreed  to  do  the  works,  but  upon  a  new  schedule  of 
prices  then  settled  between  them.  This  statement  is  fully  borne 
out  by  the  evidence  of  Mr.  Brunei,  in  his  answers  to  the  8th  and 
9th  interrogatories,  and  also  by  the  certificates ;  but  it  was  expressly 
stipulated  that  except  as  to  the  variation  of  prices,  all  the  provisions 
of  the  contract  1  B  should  be  considered  as  applicable  to  the  1  B 
extension  as  well  as  the  original  works.  This  evidence  does  not,  I 
think,  leave  any  doubt  as  to  the  real  state  of  the  case.  What  would 
be  the  works  not  included  in  the  specification  which  might  fairly 
be  treated,  not  as  new  works,  but  as  additions  to  the  original 
works,  was  a  question  evidently  very  difficult  to  decide.  The  terms 
of  the  contract  are  extremely  loose  and  vague ;  both  parties  seem 
at  first  to  have  supposed  that  the  extension  works  were  fairly  to  be 
considered  as  additional  or  extra  works  under  the  contract.  For 
the  first  six  weeks  after  they  were  begun  in  April,  1887,  the  amount 
due  for  them  was  included  in  the  fortnightly  certificate  for  the 
works  on  1  B.  After  the  middle  of  June,  1887,  a  different  course 
was  followed ;  separate  certificates  were  thenceforth  given  for  the 
extension  works ;  the  appellant  considering  that  these  works  were 
not  fairly  to  be  treated  as  additions  to  the  original  works,  but  as 
works  altogether  separate  and  distinct,  seems  to  have  remonstrated 
and  to  have  pressed  to  be  allowed  for  them  a  more  favourable  scale 
of  prices.  To  this  Mr.  Brunei  on  the  part  of  the  Company  acceded, 
but  on  an  express  agreement  that  except  *so  far  as  related  to  the 
new  scale  of  prices,  the  old  contract  1  B  should  be  deemed  to  be  in 
force ;  that  is,  in  effect,  that  the  works  of  1  B  extension  should 
(subject  to  the  variation  in  the  prices)  be  considered  merely  as  an 
addition  to  the  original  works  within  the  terms  of  the  contract.  It 
is  not  necessary  to  consider  the  question  glanced  at  in  the  argu- 
ment, whether  this  was  an  arrangement  which  Mr.  Brunei  could 
make  so  as  to  bind  the  Company ;  the  terms  so  arranged  were  the 
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terms  according  to  which  the  works  were  in  facli  done,  and  though      Ranobr 

the  terms  stipulated  for  by  the  contract,  namely,  that  the  authority    thb  Obkat 

for  any  additional   works   should   be   in   writing,  signed   by  the  r^^way  Co 

engineer,  were  not  (so  far  as  appears)  adhered  to,  yet  it  certainly  is 

not  open  to  the  appellant,  having  done  the  works  on  such  a  parol 

contract,  to  reject  its  terms  and  to  claim  remuneration  on  a  quantum 

ma^it,  as  if  no  such  express  agreement  had  been  come  to.    It  might 

have  been  open  to  argument  on  the  part  of  the  respondents,  that 

they  are  not  bound  to  pay  for  works  done  under  the  terms  of  a 

parol  contract  made  with  their  agent,  and  not  authorised  by  them  ; 

but  they  have  not  raised  such  a  point,  and  certainly  the  appellant 

can  have  no  right,  beyond  that  which  the  parol  agreement  confers 

on  him ;  if  the  respondents  are  in  the  circumstances  of  the  case 

bound  at  all  (and  they  do  not  dispute  that  they  are  bound),  it  can 

only  be  by  an  obligation  to  fulfil  the  terms  of  the  contract  entered 

into  by  their  agent;  all  the  consequences  incident  to  the  other 

contracts  followed  therefore  with  regard  to  this  extension  work. 

With  respect  to  the  other  point,  the  seizure  of  the  plant  on  the 
1  B  extension,  by  reason  of  the  default  in  not  proceeding  regularly 
after  the  notice  of  the  28rd  June,  1888, 1  have  already  stated  that 
in  my  opinion  the  evidence  clearly  makes  out  the  fact  of  the 
default,  and  the  consequent  right  of  the  Company  to  make  the 
seizure,  assuming  it  to  *be  clear  (as  I  do)  that  the  terms  of  the  [  *102  ] 
original  1  B  contract  governed  the  extension  contract  also.  I  must, 
however,  here  repeat  what  I  stated  as  to  the  original  contract,  that 
whether  the  default  of  the  appellant  is  or  is  not  made  out,  does  not 
appear  to  me  material  with  reference  to  this  suit.  Even  if  there 
had  been  no  default  at  all,  he  would  have  no  right  to  the  equitable 
relief  he  asks,  though  he  would  in  such  case  certainly  be  entitled  to 
full  compensation  by  way  of  damages  for  the  wrong  inflicted  on 
him.  On  these  grounds,  I  think  that  the  appellant's  claim  to  the 
relief  which  he  asks,  so  far  as  relates  to  the  extension  contract,  is 
as  groundless  as  that  in  respect  to  the  original  contract.  In  each 
case  he  has  alike  failed  to  establish  what  he  contends  for,  namely, 
a  title  to  be  paid,  as  if  no  contract  had  existed. 

This  brings  me  to  the  consideration  of  the  2  B  contract,  which 
was  in  its  terms  nearly  the  same  as  the  1  B  contract.  All  the 
reasons  on  which  I  have  relied,  as  showing  that  there  is  nothing 
entitling  the  appellant  to  the  relief  he  asks  in  respect  of  the  con- 
tract 1  B,  apply  also  to  this  second  contract,  except  indeed  that  the 
evidence  does  not  appear  to  make  out,  without  enquiry,  that  he 
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did  not  proceed  regularly,  that  is,  with  due  skill  and  diligence,  after 
the  receipt  of  the  notice.  I  do  not  think  it  necessary  therefore  to 
say  more  on  the  subject  of  the  second  contract. 

The  only  remaining  contract  is  that  designated  as  8  L,  in  the 
London  and  Beading  contract ;  this  contract  bears  date  the  SOth  of 
August,  1886,  being  between  five  and  six  months  after  the  date  of 
the  first  or  1  B  contract,  and  nearly  four  months  after  the  date  of 
the  second  or  2  B  contract ;  the  portion  of  the  line  to  which  it 
relates  is  a  distance  of  about  six  miles  from  the  Gaversham  road,  at 
or  near  Beading,  eastward  towards  London ;  the  sum  to  be  paid  by 
the  Company  to  the  plaintiff  was  186,8442. ;  the  ^contract  is  framed 
substantially  on  the  same  principle  as  the  two  preceding  contracts. 

The  first  point  made  by  the  appellant  ns  to  this  part  of  the 
works  is,  that  he  is  not  bound  in  reference  to  them  by  the  contract 
8  L,  inasmuch  as  that  contract  related  not  to  the  line  actually 
proceeded  with,  but  to  a  different  line,  the  construction  of  which 
was  eventually  abandoned.  For  this  argument  I  cannot  discover 
the  slightest  foundation.  By  the  express  terms  of  the  contract  the 
respondents  were  authorised  to  make  any  alterations  in  the  works 
contracted  for  which  they  might  deem  expedient,  and  I  cannot 
conceive  anything  more  legitimately  coming  within  the  meaning  of 
an  alteration  than  a  carrying  of  the  line  one  or  two  hundred  yards 
to  the  south,  avoiding  thereby  the  necessity  of  a  tunnel.  (His 
Lordship  here  referred  fully  to  the  evidence  to  show  that  the 
deviation  was  required,  and  that  at  the  time  the  appellant  did  not 
object  to  it ;  and  he  then  narrated  the  circumstances  under  which 
the  respondents  had  taken  possession  of  this  portion  of  the  work.) 

The  original  bill  was  filed  on  the  21st  of  July,  so  that  it  did  not, 
indeed  it  could  not,  make  mention  of  the  notice  of  the  SOth  of  July, 
or  the  subsequent  seizure  of  the  plant  on  the  20th  of  August. 
These  new  facts  were,  however,  brought  before  the  Court  by  the 
bill  of  revivor  and  supplement,  filed  on  the  6th  of  March,  1840,  by 
which  the  appellant  seeks  relief  in  respect  of  this  8  L  contract, 
similar  to  what  he  sought  by  the  original  bill  in  respect  to  the 
Bristol  contracts.  There  is  nothing  to  distinguish  this  8  L  contract 
from  the  others  on  the  general  question  of  the  relief  asked,  and  it 
is  therefore  unnecessary  to  repeat  the  observations  already  made. 

Having  thus  considered  all  the  contracts  one  by  one,  I  will  now 
look  to  the  prayer  of  the  bill  to  see  how  far  the  appellant  makes 
out  a  title  to  any  part  of  the  relief  which  *he  asks.  He  first  asks 
a  declaration,  that  as  to  the  contract  1  B,  he  was  imposed  upon  in 
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respect  of  the  strata  through  which  the  tunnels  and  cuttings  were      banobr 
to  be  made,  and  so  that  he  is  entitled  to  be  paid  for  these  works  at    the  gbeat 
fair  prices  without  regard  to  the  contract.    I  have  already  stated  r^^^^y  Co. 
that  no  such  case  of  imposition  appears  to  me  to  be  made  out,  so 
that  all  title  to  relief  founded  on  it  falls  to  the  ground.    The 
appellant  then  asks,  secondly,  a  declaration  that  all  the  clauses  in 
the  di£ferent  contracts  giving  any  authority  to  Mr.  Brunei  as  the 
principal  engineer  of  the  Company,  are  fraudulent  and  void  as 
against  the  appellant,  with  a  declaration  that  he  is  not  bound  by 
any  certificates  given  by  Mr.  Brunei.     On  this  head,  also,  I  have 
already  fully  stated  my  reasons  for  thinking  that  the  appellant  has 
no  ground  for  complaint,  and  is,  therefore,  entitled  to  no  relief. 

The  next  head  of  relief  asked  by  the  bill  has  reference  to  the 
taking  possession  by  the  respondents  of  the  works  at  Buscombe, 
on  the  8  L  line,  and  of  the  tunnel  No.  8  in  the  1  B  contract, 
according  to  the  arrangement  embodied  in  a  paper  dated  the  18th 
of  April,  1838,  set  out  in  the  pleadings.  The  bill  prays  a  declara- 
tion that  these  acts  of  the  respondents,  as  well  as  the  obtaining 
from  the  appellant  of  his  signature  to  the  paper  in  question,  were 
fraudulent  and  void.  It  is  unnecessary  to  consider  these  branches 
of  the  case,  for  they  were  abandoned  by  the  counsel  in  argument  at 
the  Bar.  The  bill  then  prays  a  declaration  that  the  appellant  did 
not  incur  any  penalties,  or  if  he  did,  then  that  they  were  waived, 
or  that  the  appellant  is  entitled  to  be  relieved  from  them.  I  have 
already  stated  my  opinion,  that  what  are  in  these  contracts  called 
penalties  are,  in  fact,  fixed  sums  agreed  upon  as  the  conventional 
amount  of  damages  to  be  paid  by  the  contractor  in  the  event  of 
his  failing  to  execute  certain  portions  of  the  work  ^before  certain  [  'lOo  ] 
defined  times;  nothing  could  be  more  reasonable  than  such  a 
stipulation.  It  was  obviously  of  vital  importance  to  the  respondents 
to  get  the  works  completed  by  a  stipulated  time,  and  in  order  to 
secure  this  object  they  made  it  a  matter  of  positive  contract  that 
ceiiain  particular  portions  of  the  work  should  be  finished  by  cer- 
tain specified  times ;  and  on  failure  to  fulfil  this  engagement  the 
contractor  bound  himself  to  pay  certain  stipulated  sums,  increasing 
every  week,  as  the  increased  delay  might  be  likely  to  be  more  and 
more  injurious  to  the  respondents.  All  the  circumstances  which 
have  been  relied  on  in  the  different  reported  cases  as  distinguishing 
liquidated  damages  from  penalties,  are  to  be  found  here.  The 
injury  to  be  guarded  against  was  one  incapable  of  exact  calculation. 
The  sum  to  oe  paid  is  not  the  same  for  every  default,  for  tliat 
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Banger  which  should  occasion  small  as  for  that  which  should  cause  great 
The  Great  inconvenience,  but  one  increasing  as  the  inconvenience  would 
Railw^Co  ''^^^^^  more  and  more  pressing;  and,  finally,  the  payments  are 
themselves  secured  by  the  penalty  of  a  bond ;  and  this  is  hardly 
consistent  with  the  notion  that  the  payments  secured  were  them- 
selves the  very  penal  sums  provided  to  secure  something  else.  For 
these  reasons  I  think  it  clear  that  these  payments,  though  called 
penalties,  are  in  truth  liquidated  damages  agreed  on  by  the  parties, 
and  which  the  respondents  might  set  off  against  the  demand  of  the 
appellant  upon  them  under  the  contract.  But  then  the  appellant 
contends  that  the  respondents  never  had  a  title  to  recover  these 
penalties,  because  the  delays  in  respect  of  which  they  are  claimed 
were  produced  by  the  harassing  and  vexatious  conduct  of  the 
respondents  themselves,  or  their  agents.  It  is  sufficient  on  this 
head  to  say  that  the  appellant,  in  my  judgment,  wholly  fails  to 
make  out  in  point  of  fact  the  proposition  for  which  he  contends. 
[  106  ]  The  bill  next  prays  a  declaration  that  the  respondents  were  not 

entitled  to  give  the  notice  of  the  28rd  of  June,  1888,  under  which, 
on  the  2nd  of  July  following,  they  took  possession  of  all  the  plant 
and  works  on  the  contract  1  B  and  2  B,  including  the  1  B  extension; 
and  further,  a  declaration  that  they  were  not  justified  in  taking 
such  possession,  and  that  they  may  be  ordered  to  account  for,  and 
pay  to  the  appellant,  the  value  of  the  plant  and  property  of  which 
they  so  unjustly  possessed  themselves. 

The  supplemental  bill  prays  a  similar  declaration,  and  similar 
relief,  in  respect  to  the  plant  and  stock  on  the  Beading  line,  of 
which  the  respondents  took  possession  on  the  26th  of  August,  1888. 
The  right  of  the  Company  to  take  possesion  of  these  works  depends 
on  the  question  whether,  after  the  giving  of  the  notices,  the  appellant 
did  or  did  not  make  default  in  regularly  proceeding  with  the  works. 
If  he  did  not,  then  the  respondents,  or  their  servants,  were 
trespassers,  and  so  were  responsible  in  damages.  This,  however,  is 
not  the  right  insisted  on  by  the  appellant.  The  bill,  after  asking 
the  declarations  as  to  the  seizures  to  which  I  have  referred,  goes  on 
to  pray  for  accounts  of  what  is  due  to  the  appellant,  on  the  footing 
of  there  never  having  been  any  contracts,  or  of  the  contracts  having 
been  abandoned ;  and  this  is  clearly  an  erroneous  view  of  his  rights, 
whether  the  seizures  were,  or  were  not,  justifiable.  The  bill  prays 
further,  that,  in  taking  the  accounts  of  what  is  due  to  the  plaintiff, 
it  may  be  ascertained  what  was  due  to  him  at  the  several  dates  of 
the  different  advances  made  to  him  by  way  of  mortgage,  and  that 
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those  advances  may  be  treated,  to  the  extent  of  the  sums  then  due,      Rakobb 

as  being  payments  and  not  loans,  with  all  necessary  consequential    thb  Qbbat 

directions.    This  relief  is  asked  on  the  notion  that  the  sums  to  be  x,!^??????,^ 

Railway  Co. 

treated  as  actually  payable  from  time  to  time  during  the  progress 
of  the  works,  *were  not  the  sums  certified  by  the  engineer,  but  [  •lo?  ] 
such  sums  as  the  Master  should  find  to  be  the  real  value  of  the 
work  done,  disregarding  the  contract  altogether.  This,  as  I  have 
already  explained,  is  an  erroneous  view  of  the  appellant's  right. 
The  contracts  cannot  be  disregarded ;  and,  according  to  the  contracts, 
nothing  was  payable  during  the  progress  of  the  works,  except  the 
sums  certified ;  and,  at  the  times  of  the  several  mortgage 
advances,  all  these  sums  had  been  fully  paid.  The  respondents, 
therefore,  had  a  clear  right  to  the  full  benefit  of  the  securities 
given  by  the  appellant  for  the  several  advances  made  by  way  of 
loan  on  mortgage  of  the  plant,  the  stock,  and  the  reserved  funds, 
and  the  appellant  could  not  be  entitled  to  an  account  on  any  other 
principles.  The  bill  then  prays,  lastly,  that  an  account  may  be 
taken  of  the  engines,  tools,  materials,  articles,  and  things  of  which 
the  respondents  took  possession,  and  that  they  may  be  debited  in 
account  with  the  value  thereof,  with  interest  for  the  same.  The 
right  of  the  appellant  to  such  an  account  depends  on  the  question 
whether,  according  to  the  true  construction  of  the  agreement,  the 
respondents  were,  on  taking  possession  of  the  plant,  to  become 
absolute  owners  of  it  to  all  intents  and  purposes ;  or  whether  the 
possession  was  only  to  be  for  the  purpose  of  enabling  them  to  go  on 
with  the  works,  and  to  complete  them  at  the  risk  and  cost  of  the 
appellant,  holding  the  plant  as  a  security,  so  far  as  it  would  go,  for 
whatever  outlay,  if  any,  they  might  have  to  make,  beyond  what 
they  would  have  had  to  pay  under  the  contract  in  case  the  appellant 
had  duly  performed  his  engagements. 

The  provisions  of  the  contract  are  very  explicit.  First,  upon  the 
appellant's  default,  after  the  seven  days'  notice,  the  respondents 
were  authorised  to  proceed  and  complete  the  works  themselves, 
paying  for  the  same  out  of  the  money  then  remaining  due  to  the 
appellant  on  account  of  ♦the  contract.  Secondly,  the  payments  [•108] 
then  already  made  to  the  appellant  were  to  be  taken  as  full  satis- 
faction for  all  works  then  already  done  by  him.  Thirdly,  all  money 
then  due,  or  which  would  thereafter  have  become  due  to  him  under 
the  contract,  and  all  the  tools  and  materials  in  and  about  the  works, 
were  to  become  the  absolute  property  of  the  Company.  And, 
fourthly,  if  the  monies,  tools  and  materials  so  to  become  the 
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Bangeb      property  of  the  Company  should  be  insufficient  to  cover  all  charges 
Thk  Great    occasioned  by  completing  the  works,  then  the  appellant  was  to 

RailwayCo   °^*^®  g^^^  *^®  deficiency. 

I  assume  that,  in  taking  possession  of  the  plant,  the  respondents 
did  no  more  than,  under  these  clauses,  they  were  warranted  in  doing. 
The  question  is,  whether,  having  taken  possession,  they  became 
absolutely  entitled  to  all  which  they  seized,  or  whether  the  whole 
provision  is  not  to  be  regarded  as  mere  machinery  for  enabling 
them  to  complete  the  works,  at  the  risk  and  cost  of  the  appellant. 
I  think  the  latter  is  the  true  construction  of  the  clauses.    When  I 
was  considering  the  question  whether  the  penalties  for  delay  were 
to  be  treated  as  mere  penalties  to  secure  the  due  performance  of 
the  work,  or  as  liquidated  damages  to  be  paid  for  each  default,  I 
observed  that  one  argument,  leading  strongly  to  the  latter  conclu- 
sion, was  founded  on  the  uncertain  nature  of  the  damage  to  be 
provided  against;   that  is  to  say,  on  the  impossibility  of  saying 
(as  matter  of  mere  calculation)  how  much  the  respondents  were 
prejudiced  by  the  fact  that  a  particular  portion  of  the  work  was 
delayed  for  a  week,  or  a  fortnight,  or  a  month.     This,  of  itself, 
afforded  strong  ground  for  construing  the  clause  as  meaning  to  fix 
the  amount  of  damage,  as  being  intended  to  make  certain  what  was 
otherwise  uncertain.    But  this  test  fails  in  the  clauses  now  under 
[  *109  ]      consideration.     The  object  of  these   ^clauses  was  to  enable  the 
respondents  to  do,  at  the  cost  of  the  appellant,  the  work  which  he 
had  failed,  or  seemed  likely  to  fail,  in  doing  himself.     The  amount 
of  their  damage  was  capable  of  exact  admeasurement.    It  was  the 
sum  which  they  should  expend  in  doing  what  the  appellant  ought 
to  have  done,  less  the  amount  payable  to  the  appellant.     In  such  a 
case,  if  the  property  seized  is  made  available  as  a  fund  for  indem- 
nifying the  respondents,  all  the  ends  of  the  clauses  in  question  are 
fully  answered. 

It  is  to  be  observed,  that  the  property  seized  comprised  {inter 
alia)  the  three  reserved  sums  of  4,000i.  each.  It  could  hardly  have 
been  in  the  contemplation  of  the  parties  that,  without  reference  to 
what  the  respondents  should  be  obliged  to  spend  in  completing  the 
works,  they  should  be  at  liberty  to  appropriate  to  themselves  three 
sums  of  money,  amounting  to  12,000/.,  and  that,  too,  even  though 
the  work  remaining  to  be  completed  might  not  amount  to  l,000f. 
But  further,  it  was  clearly  contemplated  that  the  respondents 
should  keep  an  account,  not  only  of  all  which  they  expended  in  com- 
pleting the  works,  but  also  of  all  which  they  made  by  the  tools  and 
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materials  seized ;  for  the  appellant  was  to  make  good  any  deficiency,      Rakoer 
and  the  amount  of  deficiency  could  only  be  ascertained  by  keeping    xhb  gkeat 
accounts  of  all  which  was  realised ;  and  if  accounts  were  to  be  kept  jJ^^J^* Co 
for  the  purpose  of  charging  the  contractor  with  the  deficiency,  it 
can  hardly  be  supposed  to  have  been  the  intention  of  the  parties 
that,  if  there  was  a  surplus,  the  respondents  should  retain  it  for 
their  own  use. 

Again,  it  is  to  be  observed,  that  the  right  of  the  respondents  to 
make  the  seizure  would,  in  case  of  seven  days'  default  after  notice, 
arise  at  any  period  of  the  contract;  that  is,  when  work  to  the 
amount  of  only  1,000Z.  or  lOOL  remained  to  be  done,  as  well  as 
when  work  to  ♦the  amount  of  50,000i.  was  incomplete.  The  ['HO] 
evidence  as  to  the  value  of  the  plant  is  conflicting,  but  it  could  hardly 
be  stated,  on  a  rough  estimate,  at  less  than  10,000/.,  in  addition  to 
which  there  were  the  three  reserved  sums  of  4,0002.  each.  Now,  it 
could  hardly  have  been  intended  that  the  respondents  should  be 
at  liberty  to  appropriate  to  themselves  the  whole  of  this  large  stock 
and  these  sums  of  money,  without  reference  to  the  amount  of  what 
remained  to  be  done ;  that  they  should  be  at  liberty  to  make  a 
profit,  and  it  might  be  a  very  large  profit,  from  the  default 
of  the  appellant.  There  are  cases  in  which  the  mere  fact  that  the 
same  sum  is  made  payable  for  a  small  default  as  for  a  large  one,  has 
been  held  to  prove  that  the  sum  so  payable  was  meant  merely  as  a 
penalty  to  secure  the  due  performance  of  the  act  intended  to  be 
provided  for,  and  not  as  a  sum  really  recoverable.  The  same 
principle  is  applicable  here.  A  default  on  the  part  of  the  contractor 
might  be  very  injurious  at  one  stage  of  the  works,  and  very 
unimportant  at  another.  So  long  as  a  large  portion  of  the  works 
remained  to  be  done,  a  large  fund  might  be  necessary  to  indemnify 
the  respondents,  when  driven  to  undertake  the  prosecution  of  the 
work  themselves.  But  when  very  little  remained  to  be  done,  that 
which  was  only  a  reasonable  security  in  the  former  case,  would 
become  excessive. 

On  these  grounds  I  have  come  to  the  conclusion  that  the  true 
meaning  of  this  part  of  the  contract  is,  that  the  respondents,  though 
at  liberty  to  seize  and  appropriate  the  plant  belonging  to  the 
appellant,  were  yet  bound  to  account  for  its  value  in  settling  their 
accounts  with  him. 

Having  thus  gone  through  the  several  points  of  the  case,  it  now 
only  remains  to  consider  what  the  precise  decree  ought  to  have 
been,  and  how  far  it  requires  correction. 
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Kanobb         The  appellant  complains  of  a  portion  only  of  the  decree.    The 

The  Great    respondents  complain  of  it  altogether,  contending  that  the  bill  ought 

Rajm^yCo.  *^  ^^^^  ^^^  dismissed.    The  observations  I  have  made  show  that 

L  111  ]       I  do  not  agree  with  the  view  of  either  party.    I  am  not  prepared  to 

say  that  the  appellant  was  not  entitled  to  some  relief — I  certainly 

do  not  think  he  was  entitled  to  what  he  asked — and  it  therefore,  in 

this  state  of  things,  becomes  necessary  to  consider  what  the  decree 

below  ought  to  have  been. 

In  the  first  place,  then,  I  think  that  so  much  of  the  several  bills 
as  seeks  a  declaration  that  the  plaintiff  was  imposed  upon  in 
respect  to  the  strata  on  the  line  1  B,  and  all  declarations  and  relief 
consequent  thereon,  and  as  seeks  to  impeach  the  right  of  Mr. 
Brunei  to  act  as  engineer,  by  reason  of  his  being  a  shareholder,  and 
as  seeks  a  declaration  that  the  respondents,  in  possessing  them- 
selves of  the  works  at  Buscombe  Hill  and  the  tunnels  on  the  1  B 
line,  took  undue  advantage  of  the  plaintiff,  with  all  consequential 
relief  thereon,  and  as  seeks  a  declaration  that  the  plaintiff's  signa- 
ture to  the  paper  of  the  18th  of  April  was  obtained  by  fraud,  with 
all  consequential  relief  thereon,  and  as  seeks  a  declaration  that  the 
plaintiff  had  not  incurred  any  penalties  under  the  contracts,  and 
was  entitled  to  be  relieved  therefrom,  and  as  seeks  a  declaration 
that  the  defendants  were  not  entitled  to  take  possession  of  the 
works,  and  to  give  the  notices  for  that  purpose,  and  that  by  such 
taking  possession  the  plaintiff  was  relieved  from  all  obligation  under 
the  contracts,  and  that  the  same  must  be  considered  as  abandoned, 
ought  to  be  dismissed  with  costs. 

But  the  appellant  is  entitled  to  a  decree  to  the  following  effect : 
First,  an  account  must  be  taken  of  all  sums  properly  expended  by 
the  respondents  in  completing,  according  to  the  terms  and  conditions 
[  '1*2]  of  the  several  contracts,  ♦the  works  thereby  respectively  agreed  to 
be  done  by  the  appellant,  including  extra  works,  with  a  declaration 
that,  for  the  purpose  of  such  accounts,  the  1  B  extension  ought  to 
be  deemed  to  be  part  of  the  original  1  B  contract. 

Secondly,  an  account  must  be  taken  of  what  is  due  to  the  respon- 
dents for  principal  and  interest  on  the  several  advances  made  by 
them,  by  way  of  mortgage,  in  the  year  1837. 

And  it  ought  to  be  declared  that  the  appellant  is  chargeable  in 
account  with  the  respondents  for  all  sums  so  expended  by  them 
in  the  completion  of  the  works,  and  also  with  what  shall  be  found 
due  in  respect  of  the  said  mortgages.  Against  what  shall  be  found 
due  from  him  on  these  accounts  the  appellant  is  entitled  to  have 
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an  account  of  what  would  have  been  payable  to  him  under  the      Bahobb 
contracts  at  the  completion  thereof  in  case  the  works  had  been    theGbxat 
finished  by  him,  instead  of  being  completed  by  the  respondents ;  rai^atCo. 
and  also  an  account  of  the  value  of  the  plant,  materials,  and  other 
goods,  of  which  the  respondents  took  possession  in  the  months  of 
July  and  August,  1888. 

And  it  must  be  declared  that  in  taking  the  foregoing  accounts 
the  appellant  is  chargeable  with  the  sum  of  200Z.,  with  which  he 
was  debited  in  a  certificate  of  the  11th  of  November,  1886,  under 
the  head  of  penalties ;  and  that  he  is  also  chargeable,  by  way  of 
liquidated  damages,  with  all  other  sums  which  shall  have  become 
payable  by  him  under  the  conditions  of  the  several  bonds  executed 
by  him,  in  the  penal  sums  of  4,000/.,  4,000Z.,  and  6,000/.  mentioned 
in  the  said  three  contracts,  1  B,  2  B  and  8  L  respectively,  save  only 
so  far  as  the  appellant  shall  show,  to  the  satisfaction  of  the  Court, 
that  the  delay  or  default  in  respect  of  which  any  such  liquidated 
^damages  are  claimed,  was  occasioned  by  the  act  or  default  of  the  I  *ii3  J 
respondents,  their  agents,  or  servants,  and  save  also  that  no  penalty 
is  to  be  deemed  payable  under  the  said  bonds  respectively,  from  and 
after  the  time  when  the  respondents  took  possession  of  the  works 
to  which  such  bonds  respectively  related. 

The  third  bill,  that  I  mean  relative  to  the  particular  nature  of 
the  masonry  work  done,  was  wholly  unnecessary,  and  must  be  dis- 
missed with  costs.  I  do  not  think  it  necessary  to  consider  whether 
it  was,  as  is  alleged  by  the  respondents,  demurrable.  It  was 
certainly,  with  reference  to  the  only  accounts  to  which  the  appellant 
is  entitled,  quite  unnecessary.  The  masonry  work,  as  to  which  this 
question  arises,  was  either  work  included  in  what  was  to  be  done 
for  the  original  contract  sums,  or  it  was  extra  work,  to  be  paid  for 
differently.  I  collect  that  it  was  chiefly  of  the  latter  description ; 
but  this  matter,  and  the  sufiSciency  of  the  amount  certified,  will 
form  proper  subjects  for  discussion  in  the  inquiry  which  must  now 
take  place.  I  can  discover  no  reason  whatever  for  a  separate  bill 
on  this  subject ;  it  is  merely  a  dispute  as  to  a  particular  class  of 
items  in  the  accounts  to  be  taken.  The  filing  of  a  separate  bill  for 
such  a  purpose  was  altogether  unnecessary,  and  the  costs  must  be 
borne  by  the  appellant. 

I  have  thus  gone  through  the  whole  of  this  long  and  complicated 
case,  and  the  course  which  I  respectfully  recommend  to  the  House 
is,  that  your  Lordships  should  declare  the  rights  of  the  parties  to  be 
such  as  I  have  just  indicated,  and,  with  such  a  declaration,  to  refer 
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ranoeb      it  back  to  the  Court  of  Chancery  to  deal  further  with  the  case  as 
Thb  q'bkat    justice  may  require. 

Rju^AY  Co.      ^^®  appellant,  by  the  terms  of  his  bill,  eipressly  submits  to  pay 

[  *ii4  ]       what,  if  anything,  should  be  found  due  *from  him,  bo  that  after  the 

accounts  have  been  taken,  full  justice  may  be  done  to  both  parties. 

I  do  not  recommend  your  Lordships  to  make  any  order  as  to  the 

costs  of  the  appeal.    Each  party  must  bear  his  own. 

Lord  Brougham  : 

My  Lords,  we  have  at  length  arrived  at  the  end  of  this  very  long 
case,  which  has  been  twice  heard  before  this  House,  and  on  each 
occasion  at  great  length ;  the  death  of  our  noble  and  learned  friend. 
Lord  Chancellor  Cottenhav,  having  prevented  the  House  from 
coming  to  a  decision  upon  the  former  occasion.  I  cannot  sufficiently 
express  my  admiration  of  the  great  clearness  of  the  statements  of  my 
noble  and  learned  friend  who  has  so  ably  gone  through  the  whole 
particulars  of  this  case,  or  of  the  acuteness,  only  to  be  equalled  by  the 
patience,  which  he  has  shown  in  bringing  the  whole  of  these  matters 
before  the  House.  It  is  for  me  only  to  address  a  few  observations 
to  your  Lordships  upon  those  parts  of  the  case  on  which  I  had 
originally  entertained  some  doubt,  both  in  the  former  Session  and 
in  this ;  and  I  think  it  better  that  I  should  confine  myself  to  those 
points  than  that  I  should  endeavour  to  follow  my  noble  and  learned 
friend  over  the  whole  ground  over  which  he  has  gone. 

The  first  three  prayers  of  this  bill  refer  to  fraud  and  imposition. 
The  first  alleged  imposition  is  respecting  the  fallacious  representa- 
tions which  have  been  made  touching  the  kind  of  stone  through 
which  the  railway  was  to  be  made.  The  second  is  respecting  the 
possession  of  shares  by  the  engineer,  Mr.  Brunei,  unknown  to  the 
appellant ;  and  the  third  relates  to  the  obtaining  fraudulently  the 
signature  of  Mr.  Banger,  on  the  18th  of  April.  Upon  one  only  of 
[  'lu  ]  those  three  heads  am  I  about  to  offer  any  remarks  *to  your  Lord- 
ships. I  mean  the  second,  that  which  relates  to  the  possession  of 
the  shares  by  the  engineer,  upon  which  I  certainly  originally  enter- 
tained very  considerable  doubt.  But  upon  further  consideration  of 
the  particulars  of  the  relative  position  of  the  principal  engineer  and 
the  Company,  and  also  of  the  relative  position  of  the  engineer  and 
the  Company  on  the  one  hand,  and  the  contractor  on  the  other,  I 
have  fully  made  up  my  mind  to  agree  with  my  noble  and  learned 
friend  in  the  conclusion,  that  this  transaction  does  not,  when  well 
and  duly  considered,  support  the   claim  of   the   appellant.     The 
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position  of  the  engineer  was  snch  that  be  really  may  be  said,  in      Bangeb 

I* 

some  respects  altogether,  and  in  all  respects  almost,  to  have  theOreat 
represented  the  Company ;  he  may  almost  be  taken  for  the  r^^/y  Co. 
Company.  The  case  of  Dimes  v.  Grand  Junction  Canal  Company  (i) 
is  that  of  a  Judge,  a  person  clothed  with  high  judicial  functions, 
being  found  to  have  been  a  party  in  the  case,  from  being  interested 
in  the  subject-matter  which  came  before  him  for  his  decision.  We 
have  here  the  case  not  of  a  Judge,  nor  indeed  of  anything  like  a 
Judge ;  the  utmost  that  he  can  be  said  to  be  is  a  kind  of  referee 
to  whom  certain  matters  were,  by  the  agreement  of  the  parties,  to 
be  referred,  I  will  not  say  for  his  arbitration,  but  rather  for  his 
report  and  decision.  In  some  instances  it  is  even  found  that  the 
Company  and  he  are  referred  to  in  the  alternative.  However, 
looking  at  him  in  those  matters  in  which  he  may,  to  some  extent, 
be  said  to  decide  judicially,  I  consider  that  there  he  was  the  known 
officer  of  the  Company,  and  his  decision  as  such  was  accepted.  He 
is  not  named  personally  as  Mr.  Brunei,  but  as  ''the  principal 
engineer  for  the  time  being;"  whatever  principal  engineer  the 
Company  appoints  is  to  give  certificates  and  to  make  payments. 
Nay,  moreover,  he  is  to  decide,  as  it  were,  upon  ^appeal  from  the  [  *h<!  ] 
assistant  or  resident  engineer,  for  it  is  provided  that  the  resident 
engineer,  differing  with  the  contractor  upon  any  of  these  matters, 
the  principal  engineer  is  to  decide.  Then,  was  it  not  known  to 
the  contractor  that  Mr.  Brunei  was  the  principal  engineer  of  the 
Company,  was  largely  interested  on  the  side  of  the  respondents  as 
their  paid  servant,  and  largely  profiting  by  his  connection  with 
them  ?  Was  it  not  known  that  he  might  hold  shares  in  the  Com- 
pany ?  Was  it  not  generally  understood  amongst  engineers  (though 
I  do  not  go  so  far  as  the  Yice-Chancbllob  of  Ekoland,  who  said  it 
was  notorious  that  in  all  instances  the  engineers  were  shareholders), 
and  must  it  not  have  been  very  well  known  to  Mr.  Banger  that  it 
was  an  ordinary  case  for  the  engineers  to  hold  shares  ?  He  might 
have  made  that  an  exception  in  the  contract,  and  required  that  the 
engineer  should  not  hold  shares,  but  that  provision  has  not  been 
made.  Besides,  the  interest  which  the  engineer  had  in  shares 
was  perfectly  trifling  compared  with  his  general  interest  arising  out 
of  his  connection  with  the  Company.  Had  this  proviso  been  made 
this  absurdity  would  happen,  to  which  my  noble  and  learned  friend 
has  adverted,  that  although  not  possessed  of  shares  at  that  time,  he 
might  any  day  have  become  possessed  of  shares ;  he  might  have 
(1)  88  R.  E.  330  (3  H.  L.  C.  759). 
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porchEsed  them,  or  inherited  them ;  they  might  have  come  to  him  by 
devisee,  and  then  he  would  have  been  put  in  this  position,  that  he 
must  either  have  given  up  what  had  come  to  him  or  have  ceased  to 
be  the  engineer  employed  by  the  Company,  for  if  he  had  continued 
possessed,  either  by  purchase  or  inheritance,  of  a  single  share, 
according  to  the  rigour  of  the  argument  deduced  from  Dimes  v. 
Orand  Junction  Canal  Company,  he  must  have  ceased  to  act  under 
these  covenants,  and  the  whole  operations  of  the  Company  must  at 
once  have  been  convulsed. 

I  think,  therefore,  that  there  is  no  ground  for  considering  *that 
the  position  in  which  he  was  placed  was  a  qtuui  judicial  position. 
I  think  it  is  clear  that  he  was  the  Company ;  that  the  contractor 
considered  him  as  the  Company,  and  that  in  all  matters,  as  in  this, 
the  interests  of  the  Company  and  of  the  engineer  were  the  same, 
and  that,  with  his  eyes  open,  the  contractor  put  himself,  to  a  certain 
degree,  in  the  hands  of  the  Company,  only  securing  himself  by  the 
express  stipulations  which  are  made  to  limit  the  discretion  of  the 
Company.  For  I  look  really  upon  Mr.  Brunei,  the  principal 
engineer  for  the  time  being,  as  in  this  case  the  Company  itself. 

My  Lords,  I  have  known  cases,  and  I  suggested  an  instance 
during  the  argument  at  the  Bar,  in  which  in  private  local  Acts  of 
considerable  importance  there  has  been  an  express  provision  that 
certain  judicial  proceedings  shall  take  place,  in  which  a  jury  shall 
be  impannelled,  and  shall  act  under  one  or  other  of  the  directors 
of  the  Company.  Although  the  Company  is,  in  fact,  the  party 
interested,  yet  one  or  other  of  their  directors,  as  I  have  seen,  while 
at  the  Bar,  sits  to  direct  the  jury,  to  dispose  of  questions  of 
evidence;  and  this  is  the  case,  although  they  were,  in  fact,  the 
parties,  between  whom  and  the  claimant  to  compensation,  the 
whole  proceedings  were  then  going  on.  An  arrangement  of  this 
sort,  for  the  convenience  of  the  work  and  of  both  parties,  appears 
to  have  been  voluntarily  entered  into  by  the  parties  to  this  suit. 

The  next  head  upon  which  I  should  wish  to  make  a  few  observa- 
tions, is  one  upon  which  I  certainly  had  some  doubt  during  the 
argument.  I  mean  whether  the  evidence  was  sufficient,  on  that 
part  of  the  bill  which  relates  to  the  taking  possession  of  the  plant, 
to  show  that  the  respondents  were  justified  in  that  proceeding. 

But,  even  if  I  had  still  a  doubt  upon  that  question,  I  entirely 
agree  with  my  noble  and  learned  friend,  that  this  *would  have  been 
the  ground  of  an  action  of  trespass ;  and  that,  in  fact,  the  fourth 
prayer  of  the  bill  is  really  turning  an  action  of  trespass  into  a  bill 
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in  equity ;  it  is  calling  upon  a  court  of  eqnity  to  give  damages  for      samqkb 
a  trespass.    Because,  if  there  was  no  sufficient  ground  for  the    The  Great 
seizure,  if  the  respondents  were  trespassers,  an  action  at  law  might  railway  Co. 
have  been  maintained  against  them  for  damages  on  account  of  the 
seizure. 

But  in  the  sixth  prayer  another  view  is  taken  of  the  matter ;  the 
first  prayer  is  for  an  account  and  for  damages,  equitable  damages 
under  the  contract,  a  kind  of  fusion  of  law  and  equity  being 
attempted  in  this  case;  equitable  damages  for  wrongfully  taking 
possession,  because,  though  notice  had  been  given,  there  were  no 
l(iche8  on  the  part  of  the  appellant.  But  the  sixth  prayer  is  to  pass 
by  the  contract  altogether,  and  in  respect  of  the  tortious  posses- 
sion to  disaffirm  or  set  aside  the  contract,  and  to  give  the  contractor 
the  benefit  of  a  quantum  meruit^  as  if  there  had  been  no  contract. 
Now  I  entirely  agree  with  my  noble  and  learned  friend,  that  this  is 
what  we  cannot  do,  and  what  the  Court  of  Chancery,  from  which 
the  appeal  proceeds,  could  not  do,  and  that  the  appellant  must  be 
left,  on  that  ground,  to  his  action  at  law,  and  that  this  act  of  the 
Company  assuming  it  to  be  tortious  did  not  get  rid  of  the  contract, 
and  entitle  him  to  go  beside,  above,  or  beyond  it,  and  to  obtain  the 
account  thus  sought  for.  Nor  do  I  think  that  the  deviation  in  the 
line  put  an  end  to  the  contract,  and  enabled  the  appellant  to  call 
for  an  account  in  equity,  as  on  the  principle  of  a  quantum  meruit ; 
for  a  deviation  of  100  or  200  yards,  for  a  short  distance,  was  no 
more  than  might  have  been  expected  in  such  a  contract,  and  here  the 
evidence  does  not  show  it  to  have  been  injurious  to  the  appellant. 

The  last  point  upon  which  I  have  a  word  to  say,  refers  to  the 
question  of  liquidated  damages ;  and  I  greatly  ^lament  that  the  law  [  *ii9  ] 
should  have  been  laid  down  as  it  has  been  by  cases,  upon  which  it 
is  too  late  now  to  make  any  comment,  except  to  express  one's 
regret.  I  think  this  has  been  lamented,  formerly,  by  learned 
Judges ;  and  although  Lord  Eldon  very  cautiously,  as  was  his  wont, 
expressed  himself  on  this  matter,  yet  it  is  impossible  to  read  his 
observations  in  Astley  v.  Weldon  (i),  without  seeing  that  he  was 
dissatisfied  with  the  previous  decisions.  He  expresses  the  great 
difficulty  which  he  had  often  found  in  making  his  way  through 
these  cases ;  and  I  think  there  can  be  little  doubt  that  he  rightly 
lamented  the  course  which  the  law  had  taken.  But,  my  Lords,  it 
is  now  too  late  to  alter  this,  and  we  are  in  every  case  bound  to 
consider  whether  we  are  to  grant  liquidated  damages,  or  penalties, 
(1)  5  B.  B.  618  (2  Bo8.  &  P.  346). 
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Ranger  according  to  the  principles  that  those  cases  have  establiflhed. 
The  Great  According  to  those  principles,  I  have  no  doubt  whatever  that  in  this 
Railway  Co  ^*^^  liquidated  damages  are  due  as  regards  the  fourth  prayer  of  the 
bill,  in  respect  of  injuries  sustained  by  the  respondents  from  the 
appellant's  delay,  in  a  case  in  which  that  delay  was  increasing,  and 
in  which  no  specific  sum  could  be  apportioned  in  respect  of  a 
particular  injury  done  to  the  respondents.  In  those  cases,  I  agree 
with  my  noble  and  learned  friend,  that  we  must  consider  the  sum 
mentioned  as  liquidated  damages,  as  a  compensation  to  the  Company 
for  the  loss  sustained  by  the  delay.  In  the  other  case,  it  is  equally 
clear,  upon  the  principles  laid  down  both  in  Astley  v.  Weldon,  to 
which  I  have  referred,  and  also  in  Kemble  v.  Fair  en  (i),  that  it  is  to 
be  taken  as  penalty.  The  learned  Lord  Chief  Justice,  in  giving  in 
the  latter  case  the  decision  of  the  Court,  says,  *^  It  is  difficult  to 
suppose  any  words  more  explicit  or  express  than  those  used  in  the 

[  *120  ]  agreement;  the  same  declaring  not  only  affirmatively  that  *the sum 
of  1,000/.  should  be  taken  as  liquidated  damages,  but  negatively  also, 
that  it  should  not  be  considered  as  a  penalty,  or  in  the  nature  thereof." 
Yet,  nevertheless,  because  there  were  in  that  case  some  things  more 
specific,  and  others  less  specific  or  more  general,  the  Court  thought 
itself  bound  by  the  current  of  cases,  to  draw  that  distinction 
between  the  two ;  and,  in  spite  of  the  positive  and  distinct  state* 
ment  of  the  meaning  of  the  parties,  the  Court  felt  compelled  to 
consider  that  the  parties  did  not  mean  that  statement  to  be  taken 
as  applying  to  the  whole,  but  only  as  to  a  part,  and  therefore  to 
decide  that  one  part  of  the  sum  should  be  penalty,  although  the 
party  had  said  that  none  should  be  penalty,  and  that  the  other  part 
should  be  liquidated  damages,  although  the  parties  had  declared 
that  the  same  character  should  apply  to  the  whole. 

However,  my  Lords,  we  have  no  choice  in  the  instance  that  I 
have  referred  to,  as  to  the  fourth  prayer  of  the  bill,  but  to  consider 
them  as  liquidated  damages.  And  with  regard  to  the  other,  we 
must  consider  them  as  in  the  nature  of  penalty.  The  result  is,  as 
has  been  stated  by  my  noble  and  learned  friend,  that  we  must 
decide  against  the  appellant,  both  on  the  original  appeal,  and  upon 
the  cross  appeal.  But,  my  Lords,  I  fear  that  we  cannot  say  that 
we  shall  put  an  end  to  this  case ;  it  must  undergo  some  further 
inquiry  in  the  Court  of  Chancery  upon  the  matters  which  have 
been  mentioned  by  my  noble  and  learned  friend. 

(1)  31  R.  K.  366  (6  Bing.  141) 
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The  Lord  Chakcellob  :  Rangeb 

r. 

The  declaration  is  substantially  what  I  stated.     There  must  be    The  Gbeat 

an  account  taken  in  favour  of  the  appellant,  of  what  would  have  railway  Co. 

been  favourable  to  him  if  he  had  been  allowed  to  complete  the 

contract ;  also  the  value  of  the  stock.     On  the  other  hand,  he  must 

be  charged  with  *all  sums  of  money  properly  expended  in  com-       [  •121  ] 

pleting  tbe  works  that  he  was  bound  to  complete,  and  also  to  be 

charged  with  the  sums  due  on  mortgage.     And,  under  the  bonds, 

the  penalties. 

Decree  reversed  tcith  declarations  and  remit. 


8YNN0T  V.   SIMPSON  (1).  mi. 

May  16,  18, 
(5H.  L.  C.  121—154.)  19,30. 

ProYiBions  in  a  settlement  for  payment  of  the  creditors  of  the  settlor  after  i^ytd 

his  death  out  of  the  property  comprised  in  the  settlement,  are  not  revocable  CBANWOBTUy 

after  his  death  by  the  persons  claiming  under  the  settlement,  but  may  L.C. 

generally  be  enforced  by  the  creditora  whose  claims  have  thus  become  Lord  St. 

charged  on  the  settled  property  where  it  is  clear  that  the  creditors  were  Lkokards. 

objects  of  the  settlor's  bounty.  [  121  ] 

On  the  80th  May,  1799,  Francis  Synge  and  Dorothy  Hatch  (his  1 122  J 
mother-in-law),  both  of  St.  Sepulchre's,  in  the  county  of  Dublin, 
granted  unto  the  Bev.  John  Simpson,  of  Cuffe  Street,  Dublin,  a 
bond,  conditioned  in  the  sum  of  1,0002.,  to  secure  payment  of  a 
sum  of  5002.,  with  interest.  On  the  10th  of  May,  1817,  Francis 
Synge  granted  to  the  Bev.  John  Edward  Henry  Simpson,  the  son 
and  representative  of  the  former  obligee,  a  bond,  conditioned  in  the 
sum  of  8,400!.,  to  secure  payment  of  the  sum  of  1,7002.,  with 
interest.  On  the  17th  April,  1818,  on  occasion  of  the  marriage  of 
John,  the  eldest  son  of  Francis  Synge,  with  Miss  Hamilton,  an 
indenture  of  settlement  was  executed,  to  which  Francis  and  John 
Synge,  the  lady,  her  father,  and  her  trustees  were  parties.  It 
recited  the  settlement  made  on  the  marriage  of  Francis  Synge  in 
1786,  and  the  limitations  of  the  estates  thereby  settled,  and  provided 
that  some  of  such  estates  should  be  set  apart  in  exoneration  of 
others  to  provide  for  rents,  renewable  fines,  and  keeping  down 
interest  and  incumbrances,  and  for  payment  of  such  debts  as  were 
thereinafter  mentioned.  Certain  freehold  and  leasehold  lands, 
situated  in  the  counties  of  Meath  and  Sligo,  and  the  city  of  Dublin, 
were  settled  to  the  use  of  Francis  and  John  Synge  until  marriage, 

(1 )  Priestley  v.  EIUb  [1897]  1  Ch.  489,      Fitzgerald^ 6  Settlement  (1887)  37  Oh.  D. 
497, 66 L.  J.  Ch.  240,  76 L.T.  187;  Inre      18,  25,  67  L.  J.  Oh.  594,  67  L.  T,  706. 
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Synnot      then  to  trustees  for  99  years;  remainder  to  Francis  Synge  for 

Simpson,  life;  remainder  to  trustees  to  secure  jointure,  &c.;  remainder  to 
first  and  other  sons,  &c. ;  similar  provisions  were  made  with  respect 
to  lands  in  Wicklow ;  and  then  there  was  a  conveyance  by  Francis 
Synge  to  J.  D.  Latouche  and  £.  S.  Cooper  of  certain  lands  at 
Eilberry  and  St.  Sepulchre's,  Dublin,  held  on  leases  for  lives, 
renewable  for  ever,  upon  trust,  out  of  the  rents  to  pay  headrents, 
&c.,  keep  down  the  interest  upon  debts  and  incumbrances  affecting 
the  several  estates  in  the  said  indenture  granted,  due  by  Francis 
Synge,  and  specified  in  a  schedule  thereto ;  remainder  to  Francis 

[  •123  ]  Synge  for  life,  without  ♦impeachment,  &c. ;  remainder  to  John 
Synge,  his  heirs,  &c.,  and  his  executors,  &c.  The  leaseholds  thus 
settled  were  to  be  subject  to  the  debts  and  incumbrances  of  Francis 
Synge,  specified  in  a  schedule  annexed,  (except  a  mortgage  for 
8,500Z.) :  these  debts  were  to  be  liens  and  charges  thereon  in 
exoneration  of  certain  premises  in  Glover's  Alley  and  York  Street: 
this  mortgage  was  to  be  a  charge  on  those  premises  only,  some 
property  at  St.  Sepulchre's  being  expressly  exonerated  from  it. 
Other  provisions  were  then  made,  and  a  present  income  during  the 
life  of  Francis  Synge  was  to  be  secured  to  John  Synge,  amounting 
to  6002.  a  year,  and  in  case  of  his  death  during  the  life  of  his 
father,  to  his  intended  wife,  to  the  amount  of  600Z.  a  year.  Certain 
lands  at  GlasnamuUen  and  Boundwood  (indemnified  against  the 
debts  of  Francis  Synge  in  his  lifetime)  were  leased  to  John  at  a 
peppercorn  rent  in  satisfaction  of  this  arrangement,  and  were  so 
accepted  by  him ;  and  there  was  a  declaration  that  the  lands  vested 
by  the  settlement  in  the  trust-ees  for  payment  of  debts  might,  not- 
withstanding any  of  the  trusts,  be  sold  by  the  trustees  for  the 
payment  of  the  debts  and  incumbrances  then  charged  thereon, 
with  the  desire  and  consent  of  Francis  or  of  John  Synge,  or  the  sur- 
vivor of  them. .  The  respondent  was  the  eldest  son  of  this  marriage. 
In  July,  1824,  another  deed  was  executed  by  Francis  Synge  the 
elder,  which  recited  the  former  one,  appointed  other  trustees,  and 
made,  among  other  things,  several  provisions  for  carrying  the 
former  deed  into  effect.  This  new  deed  added  considerable  charges 
to  the  lands  already  put  in  trust  for  the  payment  of  debts.  The 
trustees  never  interfered,  and  no  notice  was  given  by  them  to  the 
creditors  mentioned  in  the  schedule  annexed  to  the  deed  of  1818, 
but  John  Synge  paid  interest  on  the  debts  according  to  the  deed, 

[  ♦124  j       *and  he  and  his  son  Francis  wrote  to  creditors  offering  to  pay 
them  off  unless  they  would  accept  a  lower  rate  of  interest. 
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Fmncis  Synge,  senior,  died  in  1831,  and  by  his  will,  which  bore       Synnot 
date  10  July,  1815,  gave  to  his  son  John  all  his  real  and  personal      simphon. 
estates,  and  appointed  him  executor.     John  Synge  died  in  1845, 
leaving  all  his  real  and  personal  estates  to  his  eldest  son,  Francis 
Synge,  junior,  subject  to  the  payment  of  debts  and  legacies. 

On  the  18th  of  April,  1847,  a  bill  was  filed  in  the  Court  of 
Chancery,  in  Ireland,  by  a  creditor  of  John  Synge,  on  behalf  of 
himself  and  the  other  creditors,  praying  for  an  account  and 
administration  of  the  real  and  personal  estate  of  the  said  John 
Synge. 

The  Rev.  John  Edward  Heniy  Simpson,  on  the  2nd  August, 
1847,  filed  his  bill  (which  was  duly  amended  in  January,  1848), 
against  Francis  Synge,  junior,  the  appellants  and  several  other 
persons,  setting  forth  the  two  bonds  already  stated,  and  the  inden- 
tures of  April,  1818,  and  July,  1824,  and  praying  that  the  said 
bonds  might  be  declared  to  be  the  same  bonds  as  those  described 
in  the  schedule  to  the  indenture  of  1818  (i),  and  might  be  declared 
to  be  well  charged  by  the  indenture  and  schedule  on  the  lands  and 
premises  therein  mentioned,  and  asking  for  an  account,  &c.,  and 
that  the  premises  might  be  sold  and  the  proceeds  applied  in 
discharge  of  the  said  bonds.  Answers  were  put  in,  and  the  causes 
came  on  for  hearing  before  Lord  Chancellor  Bradt,  who  on  the 
15th  June,  1849,  made  a  decree  by  which  he  directed  the  Master 
to  take  an  account  of  what  was  due  to  Simpson  on  the  two  bonds, 
and  it  was  declared  that  the  bonds  were  identical  with  those  men- 
tioned in  the  schedule  to  the  indenture  of  April,  1818,  and  were 
"  within  'the  trusts  contained  in  the  indenture  for  the  payment  [  •125  ] 
of  the  said  schedule  debts ;  and  it  was  further  declared  that  the 
said  John  Synge,  deceased,  took  the  trust  lands  and  premises  com- 
prised in  the  said  indenture  of  April,  1818,  upon  the  trusts  in  the 
said  indenture  stated,  and  amongst  others,  subject  to  the  payment 
of  the  interest  to  grow  due  on  the  said  respective  bonds,  and  that 
the  interest  then  due  and  thereafter  to  grow  due,  were  respectively 
well  charged  by  the  said  indenture  on  the  said  trust  lands,"  &c. 

The  appeal  was  brought  against  this  decree. 

The  Solicitor^General  {Sir  R.  Bethelt)  and  Mr.  Teed  for  the 
appellant : 
There  was  not  in  this  case  any  trust  created  for  the  benefit  of 

(1)  This  was  necessary ,  because  the  schedule.  There  was  no  real  doubt  as 
bonds  had  been  misdoscribed  in  the     to  their  identity. 

6— a 
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Synnot  third  persons.  The  creditors  were  not  parties  to  the  deed,  and 
Simpson,  cannot  therefore  enforce  it,  for  there  is  no  contract  with  them  which 
alone  can  give  them  such  a  right.  The  deed  was  made  for  the 
convenience  of  two  parties,  father  and  son,  who  arranged  out  of 
what  property  certain  debts  should  be  paid,  and  what  property 
should  be  settled,  independent  of  those  debts,  and  no  third  party, 
who  had  nothing  to  do  with  the  deed,  can  claim  that  it  should  be 
treated  as  a  trust  for  his  benefit.  There  was  no  such  communica- 
tion made  to  the  creditor  as  would  influence  him  in  his  conduct 
regarding  the  enforcement  of  his  debt,  and  consequently  no  interest 
was  given  him  on  which  he  can  ask  for  the  interference  of  the 
Court.  Bill  V.  Cureton{i)  shows  that  except  the  characters  of 
trustee  and  cestui  que  trust  have  been  expressly  created  by  the 
deed,  there  is  no  power  to  enforce  its  provisions,  but  it  may  be 
revoked  by  the  person  who  voluntarily  made  it.  Garrard  v.  Lord 
[*126]  Lauderdale  {2\  and  Walwyn  v.  C<nUt8{^),  *are  to  the  same  effect, 
and  both  were  considered  and  observed  on  in  Bill  v.  Cureton.  No 
trust  has  been  actually  created  here.  [They  cited  other  cases 
upon  the  same  rule  which  are  referred  to  in  the  judgments.] 
[  127  ]  The  respondent  Simpson  contributed  nothing  to  this  deed,  and 

his  right  to  an  action  at  law  upon  his  bond  is  not  affected  by  it. 
He  cannot  therefore  have  any  claim  under  it.  The  deed  is  a  mere 
voluntary  deed,  making  an  arrangement  between  the  father  and 
son,  but  not  changing  the  existing  rights  of  any  other  parties, 
and  not  giving  them  any  new  rights.  The  creditors  could  neither 
have  compelled  nor  prevented  any  different  arrangement  of  the 
property;  their  rights  against  it  remain  untouched  by  the 
arrangement,  and  the  authors  of  that  arrangement  can  at  any 
time  change  it. 

The  death  of  Francis  Synge  did  not  change  the  nature  of  this 
arrangement,  nor  make  it  more  a  trust  than  it  was  before. 

Mr,  Napier  and  Mr.  Roll  for  the  respondent  [distinguished 
the  cases  which  followed  the  rule  in  Garrard  v.  Lord  Laudei'dale, 
and  cited  Davenport  v.  Bishopp  (4) ;  Ellison  v.  Ellison  (5) ;  Bill  v. 
Cureton  (1) ;  Brotvne  v.  Cavendish  (6) ;  Kirwan  v.  Daniel  (7) ;  Heap 
V.  Tonge(s),  and  other  cases]. 

(1)  39  E.  E.  258  (2  My.  &  K  503).  (4)  60 B.  E.  234 (2  Y.&  C.  0,  C.  451). 

(2)  30  R  E.  105  (3  Sim.  1 ;  2  Eiiss.  (5)  6  E.  E.  19  (6  Yes.  656). 

&  My.  451).  ((J)  68  E.  E.  353  (1  Jo.  &  Lat.  635). 

(3)  30  E.  E.  117  (3  Sim.  14  ;  3  Mer.  (7)  71  E.  E.  202  (5  Haie,  493). 
707).  (8)  89  E.  E.  339^  (9  Hare,  90). 
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The  SoUeifor-General,  in  reply.     *     *     *  Synnot 

r. 
Simpson 
Tub  Lord  Chancellor,  having  stated  the  facts  and  pleadings,  said :         r  y^^  j ' 

The  question  now  presented  for  consideration  is,  what  were  the  [^^'^\ 
rights  of  Mr.  Simpson,  the  bonds,  of  which  he  is  the  holder,  as 
representing  the  original  obligee,  being  included  in  this  schedule  ? 
The  Court  of  Chancery  decided  that  the  deed  gave  to  Mr.  Simpson 
an  equitable  right,  as  having  an  incumbrance  or  a  charge  upon  the 
land  of  Eilberry,  and  the  other  lands  so  conveyed  to  trustees,  and 
made  a  decree  upon  the  footing  of  his  having  that  right.  One  of 
the  defendants,  Mr.  Synnot,  whom  I  may  treat  merely  as  a  judg- 
ment incumbrancer,  claiming  under  John  Synge,  appeals  against 
that  decree,  upon  the  ground  that  that  deed  gave  no  right  whatever 
to  Mr.  Simpson  as  a  bond  creditor,  or  at  least  no  right  which 
entitled  him  to  come  and  claim  relief  against  the  estate. 

I  do  not  at  all  question  or  doubt  the  doctrine  acted  on  in  the 
cases  of  Garrard  v.  Lord  Lauderdale  (l),  and  Wcdtvyn  v.  CotitU  (2), 
and  other  cases  which  have  followed  those  decisions.  They  pro- 
ceeded on  the  principle  that,  where  a  person  who  is  indebted  makes 
provision  for  payment  of  his  debts  by  vesting  property  in  trustees 
for  the  purpose  of  discharging  them,  but  does  so  behind  the  backs 
of  the  creditors,  and  without  communicating  with  them,  the  trustees 
do  not  become  trustees  for  the  creditors.  The  arrangement  is  one 
supposed  to  be  made  by  the  debtor  for  his  own  convenience  only ;  it 
is  as  if  he  had  put  a  sum  of  money  into  the  hands  of  an  agent,  with 
directions  to  apply  it  in  paying  certain  specified  debts.  In  such  a 
case  there  is  no  privity  between  the  agent  and  the  creditor.  The 
debtor  may  at  any  time  revoke  the  authority  given  to  his  agent, 
and  may  recall  the  money  placed  in  his  hands.  The  *agent  is  the  [  *i3i  ] 
agent  exclusively  of  the  debtor,  not  of  the  creditor.  No  action 
could  be  maintained  against  him  by  the  creditor ;  there  is  no  privity 
between  them.  The  same  principle  precisely  applies  where  the 
debtor,  instead  of  placing  money  in  the  hands  of  another,  with 
directions  to  apply  it  in  discharge  of  his  debts,  conveys  real  estate  to 
him  in  order  to  its  being  converted  into  money  by  sale  or  mortgage, 
so  that  the  money  raised  may  be  applied  in  discharge  of  debts. 
The  person  in  whom  real  estate  is  so  vested  is  a  trustee,  not  for 
the  creditor,  but  for  the  debtor.  When,  in  pursuance  of  his  trust, 
the  trustee  sells,  and  pays  the  debtor  his  demand,  he  does  so  in 

(1)  30  B.  B.  105  (3  Sim.  1 ;  2  Buss.  (2)  30  B.  B.  107  (3  Sim.  14 ;  3  Mer. 

&  My.  451).  707). 
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Synnot  pursuance  of  the  directions  given  to  him  by  his  principal,  the  debtor, 
SIMF80X.  ^I'ODi  whom  he  lias  received  the  property,  not  in  discharge  of  any 
duty  which  he  owes  to  the  creditor ;  the  debtor  is  alone  the  person 
to  whom  the  trustee  is  to  look.  The  debtor  may  regulate  the 
disposition  of  the  property  as  he  thinks  fit ;  may  order  the  proceeds 
of  it  to  be  applied  in  discharge  of  his  debts,  and  may  then  revoke 
these  orders,  and  give  fresh  directions,  without  regard  to  the 
interests  of  those  for  whose  benefit  tlie  prior  orders  would  have 
operated. 

It  would  be  idle  and  worse  than  idle  to  go  through,  at  any  length, 
the  authorities  upon  this  subject.  They  were  all  cited  at  the  Bar, 
but  the  doctrine  is  too  well  established  to  need  illustration.  I  shall 
only  advert  to  two  cases  in  which  the  doctrine  is  very  clearly  laid 
down,  and  was  acted  upon  by  my  noble  and  learned  friend  the  then 
Lord  Chakcellor  of  Ireland  ;  I  allude  to  the  cases  of  Evans  or  Law 
v.  Bagwell  (\)  and  Browne  y.  Cavendish  {2\t\i%  first  in  1843,  and 
the  second  in  1844.  In  the  first  case  a  person  of  the  name  of  John 
[  'i^s]  Bagwell  was  indebted  to  George  Putland  *in  the  sum  of  2,00OZ.  (it 
is  unnecessary  to  state  how  that  arose),  in  respect  of  an  estate  which 
Putland  had  agreed  to  purchase,  and  on  the  proposed  purchase  of 
which  he  had  advanced  2,O0OZ.,  but  the  sale  went  off.  Putland,  of 
course,  had  a  lien  upon  that  estate,  and  Bagwell,  being  thus  indebted 
to  him,  conveyed  another  estate,  not  that  upon  which  Putland  had 
a  lien,  to  two  trustees  in  trust  to  pay  the  debts  mentioned  in  the 
schedule,  which  included  Putland*s  2,000/.  Putland  died,  and  his 
representative  finding  that  he  was  named  in  the  schedule,  filed  a 
bill  to  have  that  sum  of  2,000Z.  paid  to  him  under  the  trusts  of  that 
deed.  But  the  Lord  Chancellor  held  at  once  that  there  was  no 
doubt  upon  the  question,  and  that  the  plaintiff,  not  being  a  party 
to  the  deed,  could  not  maintain  a  bill  for  the  performance  of  the 
trusts,  and  therefore  treated  it  as  a  case  that  came  exactly  within 
the  principle  of  Gairard  v.  Lord  Lauderdale  (s),  and  several  other 
cases. 

Browne  v.  Cavendish  (4)  went  really  upon  the  same  principle, 
though  it  appeared,  perhaps,  to  go  a  little  further.  In  that  case 
certain  lands  were  conveyed,  called  the  lands  of  Merton,  to  trustees, 
to  sell  and  pay  off  a  number  of  scheduled  debts  of  John  Browne, 
the  surplus  to  John  Bix)wne  in  fee.    Amongst  the  debts  in  the 

(1)  4  Dr.  &  War.  398.  &  My.  451). 

(2)  68  E.  R.  353  (1  Jo.  &  Lat.  606),  (4)  68  R.  R.  353  (1  Jo.  &  Lat.  606), 

(3)  30  R.  R.  105  (3  Sim.  1 ;  2  Ruas. 
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schedule  was  a  bond  due  to  other  persons  of  the  name  of  Browne.       Ktnnot 

The  property  having  been  put  up  for  sale,  Cavendish,  the  defendant,      Simpson. 

purchased  it,  and  there  having  been  some  question  as  to  the  extent 

of  the  debt  due  to  Browne  upon  the  bonds,  it  was  arranged  between 

Cavendish,  the  purchaser,  and  the  vendors,  that  Cavendish  should 

retain  in  his  hands  1,000/.  of  the  purchase  money,  for  the  purpose 

of  satisfying  that  demand ;  he  did  retain  the  1,000Z.,  but  *after-       [^136] 

wards,  by  an  arrangement  between  him  and  the  vendor,  handed  it 

all  over  to  him ;  and  then  the  Brownes,  the  creditors,  filed  their 

bill  claiming  to  be  entitled.     The  same  principle  was  held  to  apply 

as  in  the  former  case,  the  only  distinction  being  that  the  purchaser 

had  retained  for  a  time  the  money  in  his  hands,  in  order  to  satisfy 

the  debt.    The  Lord  Chancellor  held  that  that  made  no  difference ; 

that  it  was  still  a  mere  arrangement,  to  which  the  creditor  was  no 

party,  and  consequently  the  bill  would  not  lie. 

Those  two  cases  seem  clearly  to  illustrate  a  principle  which  needs 
no  further  illustration.     The   doctrine  was  carried  very  much 
further  in  the  case  adverted  to  by  my  noble  and  learned  friend, 
before  the  Vice-Chancellor,  of  Gibbs  v.  Glamis  (i),  and  afterwards 
before  the  Lord  Chancellor  as  Gibbs  v.  Gibbon  (2),  and  by  the  case 
which  followed  it  in  the  Court  in  Ireland,  of  Siminonda  v.  Palles  (s). 
First  of  all,  the  Lord  Chancellor  of  England  held,  in  Gibbs 
V.  Gibbon,  that  the  same  principle  applied,  although  there  did 
undoubtedly  seem  to  be  a  distinction.    In  that  case  there  were 
certain  persons  who  appeared  in  Court  as  adverse  claimants  of  a 
fund  of  4,000/.  or  5,000/.    Amongst  the  claimants  was  a  gentleman 
of  the  name  of  Hele.    A  bill  had  been  filed  upon  the  subject,  and 
Gibbs  had  been  made  a  party  improperly,  at  least  he  had  no 
interest  in  that  suit.     The  parties  who  were  claiming  that  fund 
wanted  to  divide  it  amongst  themselves,  and  they  concurred  in 
assigning  the  fund  to  a  gentleman  of  the  name  of  Gibbon  upon 
trust,  first  of  all  to  pay  the  trusts  of  the  deed,  and  of  the  transaction 
itself,  and  to  pay  the  costs  that  were  due  from  Hele  to  Gibbs, 
Secondly,  to  pay  a  certain  sum  to  Hele  *and  another  sum  to  the  other       [  ♦137  ] 
claimants,  and  to  pay  the  residue  to  Lady  Glamis.    After  that 
transaction  had  taken  place  Hele  died.    I  suppose  he  must  have 
died  insolvent,  for  Gibbs  then  filed  a  bill  in  order  to  have  that  trust 
executed,  so  that  he  might  obtain  the  costs  due  to  him,  and  the 
Vicb-Chancbllor  thought  he  was  entitled.    It  was  taken  by  way  of 

(1)  11  Sim.  584  ;  reversed  on  appeal.  (3)  2  Jo.  &  Lat.  489. 

(2)  11  Sim.  591. 
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Synkot  appeal  to  Lord  Cottenham,  upon  the  ground  that  there  was  no 
HIUP80N.  substantial  distinction  between  that  case  and  the  others  to  which  I 
have  adverted,  and  many  others  that  went  upon  the  same  principle. 
So  Lord  GoTTBNHAM  held,  for  he  held  that  although  Gibbs  was 
actually  named  as  the  party  to  whom  those  costs  were  to  be  paid, 
it  was  only  one  mode  of  expressing  that  Hele  was  to  have  what 
was  due  to  him,  and  also  the  costs  due  to  Gibbs ;  that  the  circum- 
stance of  Gibbs  being  named  in  it  made  no  difference,  and  that 
therefore  he  had  no  right  to  institute  such  a  suit.  That  seemed 
a  strong  case,  because  the  result  was  that  though  Lady  Glamis  by 
the  terms  of  the  deed  was  to  take  the  residue,  but  not  until  after 
paying  the  costs,  there  were  no  means,  at  least  at  the  suit  of  Gibbs, 
of  claiming  as  against  her  the  amount  of  those  costs.  But  the 
truth  was,  that  applying  the  same  principle,  the  only  person  who 
could  have  insisted  upon  that  trust  being  performed  was  Helens 
executor,  it  being  a  trust  to  pay  to  Gibbs  that  debt  of  Hele,  and 
the  trust  was  held  to  be  a  trust  for  Hole's  benefit,  and  not  for  the 
benefit  of  Gibbs. 

That  case  was  followed  by  my  noble  and  learned  friend,  in  the 
case  of  Simmojids  v.  PaUes  (i).  I  do  not  know  that  it  is  necessary 
to  state  the  particulars  of  that  case ;  there  is  a  good  deal  of  compli- 
cation in  it,  but  the  short  way  of  stating  it  appears  to  me  to  be 
this :  two  persons,  of  the  names  of  Triston  and  Hardy,  brought  two 
[*138]  actions,  in  which  *Simmonds  was  their  attorney,  one  against  two 
persons  of  the  name  of  Goold,  and  the  other  against  only  one 
of  those  persons.  While  that  action  was  pending  the  defendant 
agreed  to  pay  to,  and  the  plaintiffs  Triston  and  Hardy  agreed  to 
accept,  in  liquidation  of  their  demand,  1,000{.,  together  with  the 
costs  as  between  attorney  and  client.  The  defendant  Palles  was 
indebted  to  some  members  of  his  own  family,  and  he,  by  arrange- 
ment with  them,  mortgaged  an  estate  of  his  own  to  Triston  and 
Hardy,  or  rather  to  Hardy,  in  trust  for  Triston  and  Hardy ;  first, 
to  secure  1,0002. ;  and  secondly,  to  secure  to  Simmonds  the  costs 
of  the  action  as  between  attorney  and  client,  and  then  to  secure 
certain  other  expenses.  Simmonds  was  no  party  to  the  arrange- 
ment, but  afterwards  filed  his  bill  to  enforce  it.  Just  upon  the 
same  principle  upon  which  that  case  of  Gibbs  v.  Gibbon  had  been 
decided,  the  Lord  Chancellor  held  that  Simmonds  had  no  title 
to  institute  such  a  suit. 
I  began  by  saying  that  I  did  not  at  all  question  the  case  of 

(1)  2  Jo.  &  Lat.  489. 
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Gairard  v.  Lord  Lauderdide,  and  the  other  cases,  neither  have  I  synnot 
the  least  doubt  of  the  propriety  of  those  decisions.  I  say  that  with  Simpson. 
the  more  confidence,  because  I  collect  from  the  language  of  my 
noble  and  learned  friend  that  he  decided  as  he  did  in  deference 
to  what  had  gone  before,  though  he  rather  doubted  whether  those 
cases  had  not  gone  too  far.  I  confess  I  think  that  the  principle 
being  once  established,  it  follows  as  a  necessary  consequence  that 
those  decisions  were  perfectly  correct. 

The  case  is,  however,  obviously  different  when  the  creditor  is  a 
party  to  the  arrangement ;  the  presumption  then  is  that  the  deed 
was  intended  to  create  a  trust  in  his  favour,  which  he  therefore  is 
entitled  to  call  on  the  trustee  to  execute.  So  even  though  he  be 
not  made  a  party,  if  the  debtor  has  given  him  notice  of  the  existence 
of  the  deed,  and  has  expressly  or  impliedly  told  him  that  he  may 
look  *to  the  trust  property  for  payment  of  his  demand,  the  creditor  [  •jsb  ] 
may  thereby  become  a  cestui  que  trust  and  may  acquire  a  right  as 
such,  just  as  if  he  had  been  a  party  and  had  executed  the  deed. 
It  was  argued  that  in  this  case  the  facts  afford  irresistible  evidence 
that  the  existence  of  the  deed  must  have  been  made  known  to  the 
creditor,  and  that  he  must  be  taken  to  have  abstained  from  enforcing 
his  bonds  by  action  or  otherwise,  relying  upon  the  security  afforded 
by  the  trust  in  his  favour.  The  appellants  deny  that  this  is  a  just 
inference  from  the  evidence,  but,  even  if  it  is  so,  they  say  that  no 
such  case  is  made  on  the  pleadings.  I  do  not  think  it  necessary  to 
go  into  this  question,  being  of  opinion  that  the  respondent's  title  as  a 
cestui  que  trust  is  good,  independently  of  all  considerations  arising 
from  notice  and  conduct.  I  think  the  circumstances  show  here 
that  the  schedule  creditors  were  objects  of  the  settlor's  bounty  just 
as  much  as  John^  the  son,  who  took  the  estate  subject  to  the  debts. 
It  may  be  that  the  trust  for  payment  of  the  debts  of  Francis  Synge 
was  during  his  life  a  trust  which  he  might  vary  or  revoke  at  his 
pleasure :  I  think  it  was ;  still  when  such  revocation  became  by  his 
death  impossible,  I  think  that  John,  his  son,  could  only  take  the 
estate  as  it  was  given  to  him,  that  is,  subject  to  the  scheduled  debts, 
which  according  to  the  expressed  provision  of  the  deed  were  to  be 
liens  and  charges  thereon. 

I  come  to  this  conclusion  on  the  following  grounds :  the  trust  in 
question  was  not  to  come  into  operation  until  after  the  death  of 
Francis  Synge,  the  settlor.  Among  the  sums  mentioned  in  the 
schedules  and  directed  by  the  settlement  to  become  liens  and 
charges  on  the  lands  in  question  is  a  sum  of  1,500Z.  described  as 
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Synnot  an  intended  donation  to  the  family  of  the  late  James  Stewart. 
Simpson.  Now  so  far  as  relates  to  this  sum  there  could  be  no  claim,  except 
by  virtue  of  the  deed ;  it  was  a  mere  gratuity  or  intended  gratuity. 
[  *Ho  ]  *The  settlor  certainly  meant  that  it  should  be  paid,  and  unless  the 
settlor  is  to  be  considered  as  having  conferred  on  the  members 
of  Stewart's  family  a  right  to  treat  themselves  as  cestui  que  trusts 
having  a  valid  claim  against  the  lands,  the  benefit  which  he  intended 
them  to  have  could  never  be  obtained  by  them. 

But  further,  the  first  item  in  the  schedule  is  thus  described. 
**  To  Miss  Elizabeth  Synge,  by  notes,  bonds  or  balance  of  accoonts, 
due  to  her  by  the  late  John  Hatch  and  Francis  Synge,  Esq.,  about 
5,5002."  The  almost  irresistible  inference  from  this  language  is, 
that  a  portion  at  least  of  that  sum  of  5,5002.  consisted  of  simple 
contract  debts,  as  to  which  therefore  the  creditor  in  the  then  state 
of  the  law  could  have  no  right  against  the  real  estate  independently 
of  the  deed.  In  such  a  case,  as  well  as  in  that  of  the  intended 
donation  to  the  family  of  James  Stewart,  the  provision  would  be 
altogether  inoperative,  unless  it  is  understood  as  having  been 
intended  to  be  a  benefit  to  the  creditor,  as  having  been  intro- 
duced for  the  purpose  of  giving  her  a  security  which  she  did 
not  previously  enjoy.  For  it  certainly  did  not,  in  favour  of  the 
executor,  make  the  debt  a  charge  on  the  real  in  exoneration  of  the 
personal  estate,  so  that  if  the  creditor  did  not  acquire  a  right  to 
enforce  the  execution  of  the  trust,  no  one  ever  could  do  so. 

I  rather  think  that  these  remarks  may  apply  to  some  of  the  other 
items  of  the  schedule  besides  those  which  I  have  particularly  men- 
tioned ;  but  I  do  not  think  it  necessary  to  inquire  further,  because 
I  feel  satisfied  that  the  intention  must  have  been  the  same  as  to  all 
the  persons  named  in  that  schedule :  it  could  not  be  that  the  settlor 
intended  the  trust  to  operate  by  way  of  bounty  as  to  some  of  them, 
and  not  as  to  all. 

I  have  pointed  out  these  special  circumstances  as  affording  to 

r  *iii  ]      my  mind  satisfactory  reasons  in  favour  of  the  construction  *put  on 

this  deed  by  the  Court  below ;  but  I  do  not  wish  to  be  taken  as 

binding  myself  to  say  that  even  if  no  such  specialties  had  existed 

I  should  have  come  to  a  different  conclusion. 

I  doubt  whether  the  doctrine  acted  on  in  Garrard  v.  L(yrd  Lander- 
dale(i),  and  in  the  other  authorities  which  I  have  adverted  to, 
applies  to  a  case  where  the  trust  is  to  come  into  operation  only  on 
the  death  of  its  author,  and  where,  subject  to  the  trust  for  payment 

(1)  30  B.  E.  105  (3  Sim.  1  ;  2  Russ.  &  My,  451). 
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of  debts,  the  lands  charged  are  conveyed  by  way  of  bounty  to  a  Synnot 
third  person.  I  think  it  at  all  events  open  to  argument  that  in  simpson. 
such  a  case  the  settlor  must  prima  facie  be  understood  to  be  dealing 
with  his  property  as  if  he  was  disposing  of  it  by  will,  and  therefore 
as  contemplating  bounty  throughout ;  or  if  it  be  contract,  so  far  as 
the  party  taking  the  estate  is  concerned,  I  think  it  must  still  be 
construed  as  bounty  in  favour  of  the  plaintiffs  named  as  incum- 
brancers. This  must  of  course  be  in  each  case  a  question  of 
construction.  I  advert  to  this  point  only  to  guard  against  being 
misunderstood. 

It  remains  only  that  I  should  notice  an  argument  pressed  at  the 
Bar  by  the  counsel  for  the  appellants,  derived  from  the  proviso 
occurring  late  in  the  deed,  and  authorising  the  trustees,  with  the 
consent  of  Francis  Synge  and  John  Synge,  to  sell  any  part  of  the 
property  in  question  for  the  payment  of  the  debts.  This  it  was 
urged  is  inconsistent  with  the  existence  of  a  trust  for  payment  of 
debts;  for  if  such  a  trust  existed  there  would  have  been  a  clear 
right  on  the  part  of  the  creditors  to  compel  a  sale,  even  with- 
out the  consent  of  Francis  and  John  Synge;  there  is,  however, 
no  such  inconsistency.  The  sale  contemplated  by  the  proviso  is 
a  sale  in  the  lifetime  of  Francis  Synge  before  the  trust  for  the 
scheduled  creditors  had  arisen,  and  when  *the  lands  in  question  [*n^J 
were,  by  virtue  of  the  100  years'  term,  subject  to  trusts  in  favour 
of  John  Synge  and  Isabella,  his  intended  wife.  It  is  certain,  there- 
fore, that  no  sale  could  then  take  place  under  the  prior  trust  in 
favour  of  the  creditors,  and  the  proviso  relied  on  was  introduced 
for  the  purpose,  if  Francis  and  John  Synge  desired  it,  of  enabling 
the  trustees  to  sell  in  spite  of  those  prior  trusts. 

On  the  whole,  therefore,  I  think  that  the  view  taken  by  the  Court 
below  was  correct.  I  need  only  say  that  I  have  come  to  this  con- 
clusion with  very  considerable  diffidence,  knowing  that  I  have  not 
the  concurrence  of  my  noble  and  learned  friend ;  but  upon  the  whole, 
I  think  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

LoBD  St.  Leonards: 

My  Lords,  I  have  never  been  in  the  habit  of  lightly  differing 
from  others,  or  raising  questions,  when  I  have  taken  the  liberty 
of  tendering  my  opinions  to  your  Lordships.  Finding  at  the  close 
of  this  argument  that  my  noble  and  learned  friend  and  myself  did 
not  agree,  I  at  once  wrote  my  view  of  the  question,  and  I  communi- 
cated that  writing  to  my  noble  and  learned  friend,  on  whom  I  regret 
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synnot      to  find  that  it  did  not  make  a  very  favoarable  impression.     I  \^ill 

Simpson,      now  read  what  I  wrote  immediately  after  the  argument. 

A  clear  trust  was  raised  by  the  settlement  of  1818  for  keeping 
down  the  interest  on  the  debts  in  the  schedule;  subject  to  that 
trust  the  estate  was  settled  (subject,  under  a  term  of  100  years,  to 
a  trust  for  indemnifying  an  estate  called  GlasnamuUen,  belonging 
to  John,  against  debts  and  incumbrances  of  Francis),  upon  Francis 
for  life,  with  remainder  to  John  absolutely,  and  it  was  provided 
that  this  estate  should  continue  charged  with  the  payment  of  all 
the  debts  and  incumbrances  of  Francis,  specified  in  the  schedule, — 

[  •143  ]  ♦(!  may  just  notice  in  passing,  that  it  is  a  little  doubtful  whether 
this  includes  all  the  charges,  or  only  the  charges  specified  in  the 
schedule), — which  are  to  remain  charges  thereon  exclusively,  and 
in  exoneration  of  Glover's  Alley  and  York  Street  property.  And  it 
was  further  provided  that  this  estate  might  be  sold  in  Francis's  life- 
time for  the  payment  of  all  or  any  of  the  debts  then  charged  on 
any  of  the  estates  conveyed  or  assigned  with  the  consent  of  Francis 
and  John,  or  the  survivor.  I  will  here  add  an  observation,  that 
that  power  only  affected  the  incumbrances  which  were  charged,  and 
therefore  was  limited  in  that  respect.  We  find  the  debts  in  the 
schedule  to  include  debts  due  from  the  late  Mr.  Hatch  and  Francis, 
and  separate  debts  of  each,  and  an  intended  donation  of  1,500L  to 
fulfil  a  supposed  intention  of  Mr.  Hatch,  and  two  annuities  probably 
to  servants  ;  but  how  granted,  or  by  whom,  does  not  appear. 

The  first  question  to  be  considered  is,  could  any  of  the  creditors 
or  other  persons,  (for  all  were  not  creditors,)  have  filed  a  bill 
immediately  after  the  execution  of  this  deed  for  the  payment  of  the 
interest  of  their  debts  and  claims?  (of  course  the  intended  donation 
of  1,500{.  could  not  have  been  enforced),  but  could  the  real  creditors 
of  Hatch  and  Francis,  or  either  of  them,  have  filed  such  a  bill  ?  The 
authorities  clearly  show  that  they  could  not,  for  they  were  no 
parties  to  the  deed ;  no  contract  was  entered  into  with  them,  no 
rights  or  remedies  of  theirs  were  prejudiced  by  the  deed.  Francis 
and  John  might  at  any  time  have  revoked  the  trust  for  the  creditors, 
for  as  they  created  so  they  could  defeat  the  trust,  and  it  did  not 
follow  that  the  creditors  would  ever  have  acquired  a  knowledge  of 
either  the  trust  or  its  revocation.  This  shows  how  wholly  unaffected 
the  creditors  were  by  the  transactions  of  1818. 

[  lu  ]  There  were  two  deeds  executed  subsequently  to  the  deed  of  1818, 

the  operation  of  which  I  must  now  consider.     The  first  was  a  deed 
of  1824,  between  Francis  and  John.     Francis  conveyed  his  life 
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estate  in  part  of  the  settled  property  (including  part  of  the  property  Synnot 
Avhich  had  been  made  a  security  for  the  debts  in  the  schedule  to  the  bimpson. 
deed  of  1818)  to  John  and  another  person  to  pay  the  annuities  and 
interest  of  the  sums  of  money  and  debts  mentioned  in  the  schedule 
(which  included  all  the  debts  mentioned  in  the  schedule  to  the 
deed  of  1818),  during  Francis's  life,  and  subject  thereto,  for 
Francis  for  his  life.  The  schedule  to  this  deed  of  1824  contains  the 
former  debts,  and  also  other  debts  to  the  amount  of  15,488/.,  a  sum 
exceeding  the  aggregate  amount  of  the  other  debts.  It  could  hardly 
be  contended  that  this  deed  gave  to  the  new  creditors  of  Francis 
any  right  to  sue,  and  as  to  the  old  creditors,  Francis,  with  the 
assent  of  John,  was  really  usurping  upon  their  supposed  rights ; 
for  if  the  trust  in  the  deed  of  1818  was  binding,  and  could  not  be 
revoked,  Francis  and  John  could  not  place  any  new  debt  on  a  par 
with  the  old,  although  this  they  assumed  to  do ;  and  in  my  opinion 
they  had  power  to  make  the  additional  charge. 

The  other  deed  is  the  settlement  of  1882,  on  John's  second 
marriage,  after  the  death  of  his  father  and  of  his  first  wife.  This 
was  said  to  be  a  confirmation,  because  it  recites  the  settlement  of 
1818,  bat  there  is  nothing  on  the  face  of  the  deed  of  1882  either  to 
confirm  or  to  impeach  the  settlement  of  1818.  The  settlement  was, 
of  course,  operative,  and  John  accordingly  refers  to  it,  and  conveys 
his  interest  under  it. 

If  the  creditors  could  not  have  maintained  a  suit  immediately 
after  the  execution  of  the  deed  of  1818,  did  any  such  right  accrue 
to  them  at  a  later  period?  It  was  insisted  upon  for  the  respondent, 
that  after  Francis's  death,  *at  all  events,  the  trust  could  not  be  [  'Ho  ] 
revoked  by  John,  and  this  appears  to  have  been  the  opinion  of  the 
learned  Lord  Chancellor  of  Ireland  ;  and  further,  even  if  the  trust 
standing  by  itself  could  have  been  revoked,  yet  that  that  acknowledg- 
ment of  it  by  the  creditors,  and  the  acting  under  it,  rendered  the 
trust  no  longer  revocable,  and  therefore  it  might  be  enforced  by 
the  creditors. 

It  does  not  appear  to  me  that  the  death  of  John  varied  the  case. 
The  question  is  not  whether  the  trust  can  be  enforced  as  between 
the  parties,  but  whether  the  creditors  can  enforce  it.  It  is  a  conse- 
quence of  the  trust  not  being  binding  on  the  parties  who  created  it, 
that  they  may  revoke  it.  It  does  not  at  all  follow,  where  a  trust  is 
created  for  creditors  by  two  persons,  that  the  survivor  ijaay,  after 
the  death  of  his  co-owner,  revoke  the  trust  to  the  injury  of  the 
estate  of  the  latter.    But  does  this  circumstance  give  a  right  to  the 
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Bynkot  creditors  which  ap  to  that  moment  they  did  not  possess  ?  If  the 
Simpson,  t^'^s*  was  originally  one  of  which,  though  they  might  reap  tlie 
benefit,  they  could  not  enforce  the  execution,  how  can  any  shifting 
right  of  the  owners,  as  between  themselves,  give  to  the  creditors  a 
claim  which,  under  the  contract  as  it  stood  originally,  the  law 
denied  to  them? 

It  is  almost  pedantry  to  go  through  cases.  The  clear  principle 
is,  that  a  trust  created  for  creditors  without  bargain  or  communi- 
cation with  them  cannot  be  enforced  by  them ;  the  case  is  altogether 
distinguishable  from  voluntary  settlements,  but  as  I  have,  in  former 
cases  before  me,  very  fully  stated  my  view  on  this  point,  I  shall  not 
repeat  what  is  already  in  print.  The  cases  of  Walwyn  v.  CouUs  (i) 
and  Gatrard  v.  Lord  Lauderdale  (2),  show  the  continuing  powers  of 
the  authors  of  such  a  trust  as  this,  notwithstanding  the  creation  of 
[  •140  ]  the  trust,  and  in  the  latter  case  the  *Duke  of  York's  trustees 
resisted  the  demand  after  the  Duke's  death,  so  that  the  death  of  the 
single  author  of  such  a  trust  does  not  give  the  creditor  a  right  to  sue. 
The  case  of  Gibbs  v.  Glamis  (a),  which  I  have  several  times  had 
occasion  to  refer  to  in  deciding  cases  of  this  nature,  shows  that 
although  a  trust  is  expressly  created  in  favour  of  a  third  person  for 
the  mutual  benefit  of  all  parties  entitled  to  a  fund,  and  one  party  is 
only  to  take  the  residue  after  payment  of  the  costs,  and  the  trusts 
have  not  been  defeated,  yet  that  any  one  of  the  persons  creating 
the  trust  may  object  to  the  payment  of  the  costs  to  the  person  for 
whom  they  were  provided,  and  the  latter  cannot  file  a  bill  for  the 
execution  of  the  trust.  This  proves  that  although  it  is  the  common 
interest  of  several  parties  that  a  trust  created  by  all  of  them  for  a 
creditor,  not  a  party  to  the  arrangement,  shall  be  duly  performed, 
yet  the  creditor  cannot  enforce  it. 

I  may,  perhaps,  be  excused,  as  it  will  save  some  trouble,  for  read- 
ing what  I  stated  in  the  case  of  Simnionds  v.  Palles  (4),  although, 
no  doubt,  it  is  unusual  to  read  what  has  fallen  from  one's  self. 
The  observations  which  I  there  made,  after  referring  to  the  case  of 
Gairard  v.  Loi'd  Lauderdale,  were  these :  "  It  was  settled  before 
that  case,  that  if  a  man,  without  communication  with  his  creditors, 
make  a  provision  for  paying  them,  for  which  they  have  not 
bargained,  he  may,  before  the  execution  of  the  trusts,  destroy  them- 
The  questions  in  that  case  were,  whether,  under  the  circumstances, 

(1)  30  E.  R.  117  (3  Sim.  14  ;  3  Mer.      &  My.  451). 

707).  (3)  11  Sim.  584—591. 

(2)  30  B.  R.  105  (3  Sim.  I ;  2  Buss.  (4)  2  Jo.  &  Lat.  505,  506. 
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the  Duke  of  York  had  exercised  that  power,  and  whether  it  was       synnot 
competent  for  him  to  do  so  ?    Without  going  through  the  cases,  I      Simpson. 
will  refer  to  Gibbs  v.  Glamis  (i),  a  remarkable  case,  one  upon  which 
learned  persons  differed ;  for  the  decree  of  the  Vicb-Chancbllor 
*was  reversed  by  the  Chancellor  ;  and  I  am  not  satisfied  that  some      [  **^^  ] 
learned  persons  would  not  prefer  the  first  decision.     That  case  was 
of  this  nature :  a  Mr.  Hele,  claiming  to  be  interested  in  a  sum  of 
4,000Z.,  filed  a  bill  in  respect  of  it.    Gibbs,  the  plaintiff,  was,  I 
suppose,  properly  a  defendant  in  that  suit.    There  was  a  contest  as 
to  who  was  entitled  to  the  4,000{.,  and  the  several  claimants  came 
to  an  agreement  between  themselves  that  they  would  divide  the 
money  amongst  them  in  certain  proportions,  and  that  all  the  costs 
of  the  suit  should  be  provided  for,  and  in  particular  Gibbs's  costs  ; 
and  without  any  communication  with  him  they  assigned  the  4,000Z. 
to  trustees,  in  trust,  first  to  pay  the  costs  and  expenses  of  all  parties 
to  the  deed  in  or  about  the  suit  of  Hele  v.  Fernie,  or  of  the  deed 
or  otherwise,  relating  to  their  claims  on  the  4,000{.,  as  between 
solicitor  and  client ;  and  also  the  costs  of  Gibbs,  and  other  costs ; 
and  then  to  pay  800Z.  to  Hibbert,  1,800Z.  to  Hele,  and  the  residue  to 
Lady  Glamis ;  so  that  Lady  Glamis  had  no  right  to  receive  anything 
until  after  payment  of  the  costs  to  Gibbs.    There  was  as  express  a 
trust  to  pay  Gibbs  his  costs  as  to  pay  Lady  Glamis  the  residue. 
The  trustees  received  the  money,  and  paid  the  other  persons  named 
in  the  deed,  and  were  willing  to  pay  Gibbs,  when  Lady  Glamis 
objected  that  he  was  not  entitled  to  be  paid  out  of  that  fund.     The 
Yice-Ghancbllor  held  that  the  several  parties  to  the  deed  had  a 
common  interest  in  the  payment  of  Gibbs's  costs  out  of  the  fund ; 
that  the  agreement  had  only  been  entered  into  on  the  condition 
that  payment  of  Gibbs's  costs  would  be  provided  for  out  of  the 
fund  ;  and,  therefore,  that  the  case  was  not  within  the  authorities, 
and  he  sustained  the  bill ;  but  the  Lord  Chancellor  reversed  that 
decree,  and  that  reversal  appears  to  have  been  submitted  to.    He 
said  in  his  judgment  (2)  *that  Hele  was  liable  to  pay  the  plaintiff,       [  ^us  ] 
Gibbs,  his  costs,  and  in  order  to  protect  him  against  the  conse- 
quences of  that  liability,  the  parties  provided,  incidentally,  that  the 
plaintiff's  costs  should  be  paid  out  of  the  fund  ;  that  the  question 
then  was,  whether  that  provision  gave  the  party  whose  costs  were 
to  be  so  provided  for,  a  right  to  institute  a  suit  as  a  cestui  que  trust, 
he  having  no  interest  in  the  fund,  not  having  been  a  party  to  the 
arrangement,  and  the  agreement  having  been  made  between  the 

(1)11  Sim.  584.  (2)  11  Sim.  591. 
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Stnnot  parties  interested  in  the  fund,  for  their  own  benefit  or  convenience ; 
SiMPsoK.  ft^^  ^^^^  ^^6  <^A86  ^^s  not  distinguishable  from  Garrard  v.  Ijord 
Lauderdale,  and  the  other  cases  which  had  been  cited;  and  he 
added,  that  the  objection  was  one  which  was  open  to  all  the  defen- 
dants, and  that  it  was  immaterial  what  interest  the  party  who  made 
the  objection  had." 

The  paper  which  I  wrote  goes  on  to  say  :  Like  the  case  of  Woirall 
V.  Harford  (1),  where  the  attorney  could  not  recover  his  costs  under 
the  trusts,  it  was  not  that  the  trusts  did  not  provide  for  them,  or 
that  they  were  not  to  be  paid,  but  simply  that  the  attorney  was  not 
a  cestui  que  trust  under  the  trust  for  payment  of  them.  In  such  a 
case,  of  course,  it  is  wholly  immaterial  that  the  trust  cannot  be 
revoked,  or  that  any  of  the  authors  of  the  trust  are  dead ;  for  the 
trust  remains  capable  of  execution,  and  may  be  enforced,  but  not 
by  the  attorney. 

I  do  not  place  any  reliance  upon  the  cases  before  me,  in  Ireland. 
I  unwillingly  followed  the  principle ;  but  although  I  believe,  in  one 
of  the  cases,  Browne  v.  Cavendish  (2),  an  appeal  was  lodged  in  this 
House,  yet  it  was  withdrawn ;  at  all  events  the  decisions  were 
acquiesced  in. 

It  still  remains  to  consider  the  alleged  case  of  acknowledgment 
of  the  right  of  the  creditors  by  the  Synges.  Now,  as  was  observed 
[  *149  ]  by  Lord  Chancellor  Brady,  no  *such  case  is  made  by  the  bill;  and 
there  is  nothing  in  the  answer  which  can  be  made  use  of  against 
the  appellant. '  The  evidence  therefore  was  not  properly  receivable ; 
but  this  is  not  material,  for  upon  examining  the  evidence  it  proves 
no  such  case.  It  does  not  appear  that  the  creditors  ever  saw  the 
deed,  and  certamly  no  representations  were  made  in  regard  to  any 
security  provided  for  them.  It  is  therefore  the  naked  case  of  pay- 
ment, by  the  several  persons  in  succession,  of  interest  on  the  debts; 
and  to  this  they  might  be  liable  in  various  characters ;  but  however 
that  may  be,  the  payment  of  interest  by  the  parties  would  not  give 
a  right  to  the  creditors  to  sue  the  trustees ;  nor,  indeed,  does  it  appear 
how  far  the  trustees  acted  in  the  trusts.  The  cases  of  Oarrard  v. 
Loi'd  Lattderdale  (3)  and  Latouche  v.  Loi'd  Ltican  (4),  show  that  some 
distinct  act  of  dealing  with  the  creditors  must  take  place,  in  order 
to  entitle  the  latter  to  enforce  the  trusts. 

Upon  the  whole,  therefore,  I  submit  to  your  Lordships  that  this 

(1)  SVes.  4.  &  My.  451). 

(2)  68  B.  E.  353  (1  Jo.  &  Jj&t  606).  (4)  7  CI.  &  Fin.  772. 

(3)  30  B.  E.  105  (3  Sim.  1 ;  2  Hubb. 
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question  is  settled  by  the  authorities,  and  that  therefore  the  appeal       Stnkot 
should  be  dismissed  with  costs,  so  far  as  it  sought  to  have  the      Simpson. 
benefit  of  the  trusts  of  the  deed  of  1818,  and  remit  the  case  to  the 
Court  of  Chancery  in  Ireland,  to  do  therein  as  shall  be  just,  and  in 
conformity  with  your  Lordships'  judgment. 

I  need  not  say,  after  the  opinion  which  has  been  delivered  by  my 
noble  and  learned  friend,  that  there  will  be  no  such  consequence  of 
this  appeal,  because,  as  we  are  divided  in  opinion,  the  decision  will, 
as  a  matter  of  course,  be  affirmed  ;  but  I  thought  it  would  be  right 
to  read  what  I  had  written,  that  it  may  be  known  to  the  profession 
what  the  effect  of  this  decision  is.  I  very  much  fear  that  it  will 
entirely  unsettle  the  law  upon  this  subject.  The  law  upon  this 
^subject  is  perfectly  well  known  at  present,  and  although  I  followed  [  *150  ] 
the  decisions  very  reluctantly,  yet  they  proceed  upon  a  principle 
which,  being  carried  out,  every  man  can  understand.  Now,  I  believe 
it  will  be  found  exceedingly  difficult  to  understand,  in  any  com- 
plicated case,  whether  the  rule  does  apply  or  not.  I  was  very  glad 
to  hear  my  noble  and  learned  friend  say  that  he  did  not  dispute  any 
of  the  cases,  because,  that  being  so,  this  decision  must  be  considered 
as  standing  by  itself,  and  does  not  overrule  the  former  authorities. 
In  point  of  fact,  but  for  that  statement  I  should  have  considered 
this  decision  by  your  Lordships'  House  as  overruling  the  case  before 
Lord  Cottenham,  and  clearly  as  overruling  the  case  before  me,  in 
Ireland,  of  Simmonds  v.  PcMea  (1),  in  which  I  followed  that  decision 
of  Lord  CoTTBNHAM,  bocauso  that  was  almost  as  strong  as  the  case 
of  Oibbs  V.  Lady  Glamis  (2).  I  do  not  know  where  we  are  to  stop  if 
we  are  not  to  follow  the  case  of  Lady  Glamis.  If  we  are  to  say  that 
that  is  not  law,  and  to  reverse  it,  which  this  House  may  certainly 
do,  that  I  understand ;  and  then  it  would  come  to  this,  that  where 
there  are  several  parties  who  have  a  common  interest  in  a  trust 
which  they  have  created  for  the  benefit  of  a  person  who  is  not  a 
party  to  the  deed,  and  has  no  abstract  right  to  claim  the  benefit  of 
the  arrangement,  yet,  the  several  parties  being  interested  in  it,  any 
one  party  by  whom  it  was  created  may  have  the  benefit  of  it,  in 
order  indirectly  to  give  to  all  the  parties  who  created  the  trust  the 
benefit  of  the  arrangement.  But  I  understood  my  noble  and  learned 
friend  to  put  this  case  upon  two  grounds  :  first  of  all,  that  the  trust 
was  not  to  come  into  execution  until  after  the  death  of  Francis 
Synge ;  next,  that  this  was  a  bounty.  I  wish  that  I  could  concur 
in  that  view ;  I  confess  I  cannot.  In  the  first  place,  as  to  the  fact. 
(1)  2  Jo.  k  Lai  489.  (2)  II  Sim.  584—591. 
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Sthnot      I  do  not  apprehend  *that  the  fact  is  that  this  trust  was  not  to  come 
8IUP80K.     i^^  execution  until  the  death  of  Francis  Synge.    The  first  trust 

[  *i5i  ]  was  for  the  payment  of  the  interest  of  debts  due  during  the  life  of 
Francis  Synge;  the  trust  therefore  began  immediately.  Francis 
Synge  was  then  alive.  Supposing  the  capital  not  to  be  paid  till 
after  his  death,  what  then?  Both  principal  and  interest  were 
secured,  the  interest  during  the  life,  the  principal  after  the  death. 
If  the  creditors  could  not  claim  interest  during  the  life  of  Francis 
Synge,  I  think  it  is  utterly  impossible,  in  point  of  law,  to  hold  that 
they  could  claim  the  benefit  of  the  principal  after  his  death. 
Observe  what  the  difficulty  is ;  and  that  is  the  one  great  ground 
upon  which  these  cases  have  proceeded.  If  you  are  providing  for 
trustees'  costs,  and  if  you  are  providing  for  creditors  incidentally, 
and  with  a  view  to  your  own  arrangements,  without  any  com- 
munication with  the  creditors,  without  even  their  knowledge  of  the 
instrument,  the  knowledge  of  which  may  never  reach  them,  can 
anything  be  more  inconvenient  than  that  a  creditor  whose  right 
you  have  not  touched,  an  attorney  who  is  employed  by  the  trustees, 
and  who  may  know  nothing  of  the  trust,  should  be  enabled  to  file 
a  bill,  and  bring  anybody  at  once  before  a  Court,  and  claim  the 
execution  of  the  trust  in  invitum  ?  Suppose  that,  in  this  particular 
case,  the  decision  of  the  Court  below  was  right,  I  think  it  is  utterly 
impossible  to  deny  that  the  creditors  might  have  filed  a  bill 
immediately  after  the  execution  of  the  deed.  Could  that  be  pre- 
vented ?  What  was  there  to  prevent  it  ?  Was  not  the  trust  just  as 
operative  for  the  payment  of  the  interest  as  it  was  for  the  payment 
of  the  principal  ?  Was  not  there  a  general  charge  upon  the  estate, 
independently  of  the  trusts  created  for  the  payment  of  the  interest 
during  Francis's  lifetime,  a  charge  of  the  co^-pus  of  the  debt 
generally,  without  restriction?    What  was  the  operation  of  that? 

[  *162  ]  *To  give  to  all  those  parties  who  were  cestuis  que  trusts  an  absolute 
lien,  an  equitable  mortgage,  the  right  to  enforce  the  trust  for 
payment  of  their  capital  as  well  as  the  interest.  Then  they  might 
file  a  bill,  beyond  all  question.  Is  that  within  the  authorities  ?  I 
cannot  persuade  myself  that  it  is.  I  think,  in  order  to  say  that  it 
is,  you  must  overrule  the  case  before  Lord  Cottenham,  and  certainly 
the  last  case  before  me  in  Ireland,  to  which  I  can  have  no  possible 
objection,  if  the  law  is  put  upon  the  right  footing.  Of  course,  my 
anxiety  is  that  the  law  should  be  perfectly  settled  and  understood  ; 
but  the  effect  of  this  decision  will  be,  in  my  mind,  to  overrule  all 
those  cases. 
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Then  it  is  said  by  my  noble  and  learned  friend  that  this  is  a       Synnot 
boanty.    It  would  give  me  great  pleasure  to  agree  with  him  on      simpson. 
this  subject,  but  I  cannot.    In  the  first  place  it  clearly  could  not  be 
enforced.    If  it  could,  how  could  the  parties  to  the  deed,  after  they 
had  created  the  trust  as  it  is  called,  for  a  sum  under  14,0002.,  create 
by  another  deed  and  out  of  the  same  property,  without  the  con- 
currence of  any  of  the  creditors  entitled  to  the  prior  charge,  another 
ti*nst  for  other  creditors,  placing  them  pari  passu  with  the  first 
creditors,  for  a  sum  exceeding  the  amount  of  the  first  debts  ?    It 
passes  my  conception  to  understand  that :  it  was  a  trust  they  could 
not  create.    They  do  not  make  the  second  subject  to  the  former 
trust,  but  they  make  a  common  trust  of  former  debts,  and  of  all 
the  additional  debts  which  have  been  incurred  by  Francis,  and  that 
therefore  shows  what  their  intention  was.    But  if  it  was  a  bounty 
as  to  any  one,  I  do  not  think  it  can  be  said  (I  do  not  understand 
my  noble  and  learned  friend  to  have  said  so)  that  it  was  a  bounty 
between  the  present  settlors,  because  this  settlement  was  for  a 
valuable  consideration.    There  were  a  great  many  arrangements 
upon   this  settlement;  it  was  of  course  the  foundation  of  the 
marriage  ^settlement;  it  was  not  a  bounty  in  any  respect;  it  was       [  *]53  ] 
a  contract,  the  parties  to  which  took  the  property,  beyond  all  doubt. 
The  only  question  is,  whether  the  creditors  who  were  no  parties  to 
it,  suppose  it  to  be  a  bounty,  could  enforce  it  ?    Let  us  look  a  little 
at  the  consequence ;  let  anybody  read  through  that  bill  and  read 
the  number  of  incumbrances.    Francis  went  on  making  incum- 
brances, so  did  John  to  a  very  great  amount  indeed.    Bead  through 
the  bill  which  was  filed  in  the  Court  of  Chancery  in  Ireland,  and 
see  the  number  of  persons  who  were  necessary  parties  to  that  suit. 
Can  anybody  imagine  that  the  settlement  of  1818  contemplated 
involving  the  parties  to  that  arrangement,  and  their  descendants,  in 
the  expenses  which  would  be  incurred  in  such  a  suit,  bearing 
always  in  mind  that  it  is  not  a  question  whether  the  trust  is  to  be 
executed  or  not?    That  is  not  the  question;  but  the  simple  and 
only  question  is,  whether  it  is  a  trust  which  can  be  enforced  by  the 
creditors  ?    That  parties  having  adverse  rights  or  mutual  rights  can 
enforce  the  trust,  nobody  doubts.    Take  the  case  before  Lord  Eldon 
of  the  trustees.    In  that  case  there  was  a  proviso  that  the  trustees 
should  pay  all  the  costs  occasioned  in  the  execution  of  their  trust. 
The  attorney  who  was  employed  by  the  trustees  filed  a  bill,  saying 
that  he  was  a  cestui  que  trust ;  his  costs  no  doubt  were  provided  for 
by  the  deed,  but  Lord  Eldon  held,  and  properly  held,  that  he  had 
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no  rights  as  a  cestui  que  trust ;  his  demand  was  against  the  trustees, 
and  the  trustees'  remedy  was  upon  their  trust  fund.  It  is  a  con- 
venient decision,  and  I  think  a  very  just  decision ;  it  enables  the 
parties  to  make  arrangements  for  paying  claims  which  may  after- 
wards arise  as  between  themselves,  for  in  this  particular  case,  for 
example,  it  does  not  follow  when  the  claim  is  to  arise.  The  claim 
might  and  probably  would  arise  after  the  death  of  every  party  to 
the  deed.  The  death  of  the  settlor,  therefore,  *does  not  seem  to  be 
so  very  material.  It  is  quite  clear  that  any  costs  occasioned  after 
the  death  of  every  party  to  the  deed  might  and  would  be  obtainable 
by  the  trustees  under  the  trusts  of  the  deed ;  yet,  though  the 
attorney,  a  quasi  creditor,  certainly  has  a  right,  as  a  creditor  of  the 
trustees,  which  trustees  are  to  be  paid  out  of  the  fund,  he  has  not 
as  such  creditor  a  right  to  come  into  a  court  of  equity  and  ask  for 
the  execution  of  the  trust. 

I  very  much  regret  that  I  cannot  concur  with  my  noble  and 
learned  friend.  I  hope  that  this  decision  may  not  have  the  effect  I 
fear  of  unsettling,  in  a  great  measure,  that  which  I  have,  up  to  this 
time,  considered  to  be  the  settled  rule  of  law.  I  am  very  glad  to 
have  heard  my  noble  and  learned  friend  state  that  he  does  not  find 
fault  with  any  of  the  decisions ;  that,  I  hope,  will  be  considered  to 
place  this  case  as  a  decision  of  the  House,  only  upon  the  special 
circumstances,  and  the  authorities  therefore  will  be  considered  to 
remain,  as  they  ought  to  remain,  untouched,  and  the  law  settled. 
The  result  here,  of  course,  will  be  that  the  decision  in  the  Court 
below  will  be  affirmed. 


Lord  Ghancbllor: 
Of  course  there  will  be  no  costs. 


Decree  affirmed. 
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MOSTYN  V.  MOSTYN. 

(5  H.  L.  C.  155—169;  S.  C.  23  L.  J.  Ch.  925.) 

A  testatrix,  who,  without  professional  assistance,  made  her  own  will, 
named  Bobert  John  M.  (the  eldest  son  of  her  brother)  her  executor.  She 
then  created  two  annuities,  of  50/.  each,  in  favour  of  two  persons,  and 
made  a  gift  to  a  third,  but  in  terms  which  left  it  doubtful  whether  the  gift 
was  of  that  specific  sum,  or  of  an  annuity  to  that  amount ;  she  then  pro- 
ceeded thus:  **My  dear  nephew,  John  Henry  M.  of  H.,  surgeon,  but  late 
of  Calcott  Hall  the  above  bequests  to  fall  into  his  hands  and  should  he  not 
marry  to  be  divided  equally  between  Samuel  M.  John  M.  and  Mary  D." 
(formerly  Mary  Margaret  M.,  but  then  a  married  woman),  ''all  of  them 
late  of  Calcott  Hall,  must  receive  each  50/.,  the  residue  to  fall  into  my 
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above-named  executor's  liands."    There  was  a  son,  Thomas,  born  between       Mostyn 
Samuel  and  Mary,  but  thei*e  was  no  son  named  only  John  ;  the  second  v, 

nephew,  John  Henry,  died  unmarried  ;  the  others  survived  him.  Mostyn. 

Held,  affirming  a  decision  of  the  Mast£u  of  the  Rolls,  and  of  Lord 
Justice  Turner  (Lord  Justice  Knioht  Bruce  having  dissented),  that 
Thomas  was  not  entitled  to  any  shara  of  the  residue. 

Barbara  Sheldon,  by  a  will,  written  entirely  by  herself,  dated 
21th  November,  1824,  bat  not  executed  till  2nd  December  in  that 
year,  devised,  among  other  things,  as  follows :  *'  I  direct  all  my  just 
debts,  being  made  as  moderate  as  possible,  by  my  nephew,  Bobert 
Mostyn,  of  Calcott  Hall,  North  Wales,  Flintshire,  who  I  here 
nominate  my  executor,  who  will  of  course  be  liable  to  the  follow- 
ing bequests.  I  leave  to  my  cousin,  Mr.  Thomas  Lemon,  the  sum 
of  fifty  pounds  a  year  for  his  life,  and  also  tlie  same  sum  of  fifty 
pounds  a  year  to  his  sister,  Mary  Lemon,  for  her  life.  I  also 
bequeath  to  my  dear,  long-tried  friend,  Margaret  English, — when  I 
look  back,  and  recollect  the  number  of  years  that  she  has  expended 
more  than  that  sum  of  fifty  pounds  upon  me,  her  unworthy  friend, 
I  feel  ashamed  in  now,  yes,  in  now  writing  so  shabby  a  sum.  *The  [  *156  ] 
above  Margaret  English  now  resides  at  St.  John's  Green,  Colchester, 
Essex.  My  property  in  this  house  to  be  taken  as  marked  out.  My 
dear  nephew,  John  Henry  Mostyn,  of  Holywell,  surgeon,  but  late  of 
Calcott  Hall,  Flintshire,  North  Wales,  tlie  above  bequests  to  fall  into 
his  hands ;  and  should  he  not  marry,  to  be  divided  equally  between 
Samuel  Mostyn,  John  Mcstyn,  and  Mary  Davies,  all  of  them  late  of 
Calcott  Hall,  must  receive  each  fifty  pounds ;  the  residue  to  fall  into 
my  above-named  executor's  hands."  The  testatrix  died  on  the  6th 
December,  1824. 

A  brother  of  the  testatrix,  named  Samuel  Mostyn,  had  formerly 
lived  at  Calcott  Hall,  but  he  died  in  her  lifetime.  He  left  five 
children,  Robert  John  Mostyn,  John  Henry  Mostyn,  Samuel  Jolm- 
son  Mostyn,  Thomas  Mostyn,  and  Mary  Margaret  Mostyn  (Mrs. 
Davies) ;  but  there  never  was  a  son  named  only  John.  The  younger 
children  resided  at  Calcott  Hall  till  the  death  of  their  father,  when 
Bobert  John  Mostyn,  the  eldest  son,  took  possession  of  the  house  ; 
the  others  then  went  to  reside  elsewhere.  The  will  was  proved  in 
March,  1825,  by  Robert  John  Mostyn. 

John  Henry  Mostyn  died  in  1835,  unmarried. 

Of  the  three  persons  alleged  to  be  annuitants,  Margaret  English 
died  in  1828,  and  Thomas  Lemon  in  1844.  Mary  Lemon  still 
survived. 

On  the  20th  October,  1862,  Thomas   Mostyn  filed  his  claim  in 


102  1854.    H.  L.    5  H.  L.  C.  156—161.  [ilr. 


MosTYK  Chancery  against  Robert  Henry  Mostyn,  for  two  undivided  third 
MosTYN.  shares  of  the  residue  of  the  estate  of  Mary  Sheldon,  contending  that 
Margaret  English,  as  well  as  Thomas  Lemon,  was  an  annuitant  of 
50^.,  and  not  a  mere  legatee  of  a  sum  of  money  to  that  amount ; 
and  that  on  the  death  of  each  of  these  annuitants  the  capital  fund 
required  to  produce  the  annuity  became  vested,  as  residue,  in  the 
three  persons  who  were  to  take  on  the  death  of  John  Henry  Mostyn 
[  *^^7  ]  unmarried ;  and  he  further  contended  that  *he  was  one  of  those 
persons,  although  erroneously  named  in  the  will  as  John  Mostyn. 

The  claim  came  on  for  hearing  before  the  Master  of  the  Bolls,  on 
the  14th  of  February,  1858,  when  it  was  ordered  to  be  dismissed, 
but  without  costs.  The  case  was  taken  before  the  Lords  Justices 
Emioht  Bruce  and  Turner,  who  were  divided  in  opinion ;  and  so 
the  judgment  in  the  Court  below  stood  affirmed  (0-  The  present 
appeal  was  then  brought  to  this  House. 

Mr,  Anderson  and  Mr.  W.  R.  A.  Boyle,  for  the  appellant.  *  *  * 

[  1^3  ]  Mr.  Shapter,  for  the  respondent.   *    *     * 

[  160  ]  Mr,  Anderson,  in  reply.   *     *     * 

[The  arguments  of  counsel  and  the  material  cases  cited  by  them 
are  sufficiently  referred  to  in  the  following  judgments.] 

[  101  ]       The  Lord  Chancellor,  after  fully  stating  the  case,  said : 

The  question  which  we  have  now  to  consider  is,  whether  the  "  John 
Mostyn  "  named  in  the  will  is  the  **  Thomas  Mostyn  "  who,  among 
the  children  of  the  testatrix's  brother,  followed  Samuel  Mostyn  in 
the  order  of  birth ;  that  is  the  first  question ;  and  if  that  is  decided 
against  him,  it  is  the  only  question.  The  Master  of  the  Bolls  held 
that  that  was  a  conclusion  at  which  the  Court  could  not  safely 
arrive,  and  Lord  Justice  Turner  was  of  the  same  opinion.  Lord 
Justice  Knight  Bruce  differed  from  them.  Having  considered  the 
case  attentively  with  reference  to  the  authorities  bearing  upon  it, 
I  am  clearly  of  opinion  that  the  decision  of  the  Master  of  the  Bolls 
and  of  Lord  Justice  Turner  is  the  correct  view  of  the  case  and  of 
the  law  upon  this  subject. 

It  is  very  possible  that  this  was  a  mistake,  but  I  think  that  is  a 
conjecture  upon  which  it  would  be  very  unsafe  for  any  court  of 
justice  to  act.     What  is  said  is,  that  inasmuch  as  the  testatrix  first 

(1)  98  K.  R.  87  (3  D.  M.  &  G.  140), 
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mentions  her  eldest  nephew,  who  was  Robert  Henry  Mostyn,  and      mostyn 
calls  him  Robert  Mostyn,  and  then  mentions  her  second  nephew      mosttn. 
correctly,  John  Henry  Mostyn  (the  only  one  whom  she  does  name 
quite  correctly),  and  then  says,  that  in  the  event  of  his  dying  with- 
out issue,  his  interest  was  to  fall  into  the  hands  of  Samuel  Mostyn 
and  John  Mostyn  and  Mary  Davies,  these  must  mean  the  three 
other  children.    It  is  said  that  ''  Samuel  Mostyn,"  may  reason- 
ably be  supposed  to  mean  *Samuel  Johnson  Mostyn,  that  ''Mary      [  *i«2  ] 
Davies "  may  well  mean  Mary  Margaret  Davies,  and  that  ''  John 
Mostyn  "  may  have  been  written  by  mistake  for  Thomas  Mostyn. 
And  to  confirm  this  view  there  is  some  evidence  given  that  she  had 
not  known  the  family  intimately  for  some  years,  and  that  she 
mistook  the  name,  probably,  because  Thomas  was  born  after  the 
intimacy  with  the  family  had  ceased. 

Now  I  agree  with  Lord  Justice  Turner  upon  this  subject,  that 
possibly  it  may  be  a  mistake,  but  I  do  not  know  that  the  circum- 
stance of  her  calling  a  legatee  ''  John  Mostyn  "  would  of  itself  have 
excluded  John  Henry  Mostyn,  because  then,  by  a  parity  of  reason- 
ing, all  the  other  children  would  have  been  excluded.  Robert 
Henry  Mostyn  is  called  in  the  will  ''Robert  Mostyn,"  Mary 
Margaret  Davies  is  called  "Mary  Davies,"  and  Samuel  Johnson 
Mostyn  is  called  "  Samuel  Mostyn  ;  "  and  therefore  "  John  Mostyn  " 
might  well  have  meant  John  Henry  Mostyn.  But  it  is  said  that 
she  could  not  mean  John  Henry  Mostyn,  because,  in  the  previous 
part  of  her  will  she  has  designated  him  as  John  Henry  Mostyn,  and 
has  given  to  him  an  absolute  interest  if  he  marries ;  and  that  it  is 
strange  that  she  should  then  mean  to  give  him  an  interest  with  the 
others  if  he  did  not  marry,  for  it  could  only  be  an  interest  that 
vested  at  his  death.  Certainly  all  these  circumstances  make  it  not 
an  improbable  conjecture  that  this  might  have  been  a  slip.  But  I 
think  it  is  impossible  for  a  court  of  justice  to  act  upon  that  sugges- 
tion. We  cannot  ask  the  testatrix  in  her  grave  what  she  meant ;  if 
we  could,  she  might  say,  "  I  said  John,  and  I  meant  John."  There 
is  nothing  in  the  will  inconsistent  with  that.  And,  therefore,  what 
we  are  now  asked  to  do  might  be  in  direct  violation  of  the  intentions 
of  the  testatrix. 

The  next  question  is,  how  is  this  case  affected  by  the  ^authorities       [  ^les  ] 
upon  the  subject  ?    It  seems  to  me  that  the  authorities  that  have 
been  relied  on  in  no  respect  bear  out  the  proposition  which  has 
been  contended  for.     We  were   referred   to  Mr.   Jarman's  very 
excellent  work,  in  which  all  the  cases  upon  this  subject  are  collected ; 
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MosTYN      but  they  are  distinguishable  at  the  very  first  blush  from  this  case. 

MosTYN.  The  earliest  case  that  was  referred  to  was  that  of  Pitcairne  v. 
Erase  (i).  In  that  case  there  was  a  bequest  to  '^  William  Pitcairne, 
the  eldest  son  of  my  brother,  John  Pitcairne."  By  the  context  it 
was  clear  that  the  party  intended  was  the  eldest  son,  though  he 
was  wrongly  called  **  William."  There  was -a  perfect  constat  as  to 
the  person  intended. 

In  Doivset  v.  Stveet  (2)  the  testator  gave  his  property  to  John  and 
Benedick,  **  the  two  sons  of  my  brother,  John  Sweet ;  "  whereas  the 
names  were  really  ''James"  and  ''Benedick."  But  the  brother 
had  only  two  sons,  so  that  it  was  perfectly  clear  that  it  was  a  mere 
lapse,  and  that  he  could  not  mean  any  one  else.  It  was  stated  in 
the  report  that  there  was  further  evidence  adduced  that  the  testator 
was  in  the  habit  of  calling  his  son  "  Jackey,"  which  might  have 
been  a  short  way  of  describing  him  either  as  John  or  James. 
But  Lord  Habdwioee  did  not  rely  upon  that ;  he  said  that  if  the 
name  had  been  Andrew,  or  anything  quite  different,  or  if  he  had 
given  it  to  "  Arthur  and  Edward,  the  two  sons  of  my  brother," 
neither  of  whom  was  named  Arthur  or  Edward,  he  should  have  held 
that  that  would  not  have  altered  the  case,  because  it  was  plain  that 
the  persons  he  meant  were  the  two  sons. 

So,  again,  in  Parsons  v.  Parsons  (3),  the  testator  gave  some  property 
to  his  brother,  Edward  Parsons  ;  whereas  his  name  was  not  Edward ; 
that  was  clearly  a  slip,  for  he  must  have  known  his  brother's  name  ; 

[  *164  ]  he  gave  to  Edward  *Parsons  for  his  life,  and  afterwards  "  to  the  two 
children  of  my  said  brother  by  his  present  wife."  He  had  only  one 
married  brother  at  that  time.  It  was  perfectly  obvious  that  the 
person  to  take  was  a  brother  who  had  a  wife,  and  as  there  was  only 
one  person  who  answered  that  description.  Lord  Loughbokouoh 
had  no  hesitation  in  saying  that  that  was  a  mere  slip,  and  that 
"  Edward  "  had  been  written  wrongly  for  another  name. 

There  are  many  other  cases  to  the  same  effect.  One  of  them  is 
Camoys  v.  Blundell  (4),  which  went  through  all  the  Courts,  and  was 
eventually  decided  in  your  Lordships'  House.  It  was  a  gift  to 
the  second  son,  "  Edward  Weld,  of  Lul worth."  The  person  really 
intended  was  Joseph  Weld,  of  Lulworth,  who  succeeded  as  being 
the  then  second  son  of  the  former  possessor,  the  real  second  son, 
Edward  Weld,  having  died  without  issue,  and  the  third  son,  there- 
fore, Joseph  Weld,  succeeded  as  the  second  son,  and  the  estate 

(1)  Finch,  403.  (3)  1  Ves.  Jr.  266. 

(2)  Amb.  175.  (4)  73  11.  E.  257  (I  U.  L.  0.  778). 
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was  given  to  the  secoDd  son,  described  as  '' Edward  Weld,  of  Mostyn 
Lulworth,"  although,  in  truth,  it  was  Joseph  Weld,  of  Lulworth.  mosWn. 
There  was  no  "Edward  Weld,  of  Lulworth,"  excepting  one  of 
Joseph's  sons  who  was  named  Edward.  The  learned  Judges 
were  consulted  in  that  case,  and  this  House  adopted  their  opinion. 
The  clear  opinion  of  the  Judges  was,  that  in  describing  a  man 
as  ''of  Lulworth,"  the  father  was  meant,  and  not  one  of  the 
younger  children. 

There  are  many  other  cases,  but  all  of  them  go  upon  the  same 

principle,  that  there  is  something  either  of  legitimate  extrinsic 

evidence  or  of  internal  evidence,  not  only  to  show  that  the  name 

must  have  been  put  wrongly,  but  also  to  show  who  must  have  been 

intended.    But  there  was  a  case  much  relied  upon,  which  goes  upon 

a  different  principle,  the  case  of  Dent  v.  Pepys  (l),  before  Sir  John 

*Leach.    In  that  case  it  was  apparent  upon  the  face  of  the  will,  at       [  *^^^  ] 

least  so  Sir  John  Leach  thought,  not  from  extrinsic  evidence  at 

all,  but  upon  the  face  of  the  will,  that  the  testator  had  written 

''  William,"  meaning  **  Mary."    The  testator  there  gave  two-fifths 

of  his  property  to  the  four  children  of  his  sister,  or  late  sister, 

Mary,  in  the  following  proportions  :  that  is  to  say,  it  appearing  that 

there  had  been  one  child,  William,  by  a  former  marriage,  and  three 

by  a  subsequent  marriage,  a  certain  proportion  of  the  two-fifths  is 

given  to  the  children  of  William,  and  the  residue  to  the  children  of 

W^illiam.     Sir  John  Leach  said  that  that  was  an  absurdity ;  that  in 

the  gift  of  the  residue  he  must  have  meant  Mary.    He  begins  by 

saying  that  he  means  to  give  it  to  all  the  children,  and  then  gives  a 

clear  definite  proportion  to  the  children  of  the  son  by  the  first 

marriage,  and  the  residue  to  the  other  children.    Whether  that  was 

quite  a  legitimate   conclusion  or  not,   is  not  now  necessary   to 

speculate  upon  ;  but  it  is  clear  that  that  went  upon  a  totally  different 

principle  from  the  other  cases. 

None  of  these  doctrines  applies  to  the  present  case.  There  is 
nothing  that  shows  of  necessity  that  John  Mostyn  was  not  intended ; 
still  less  is  there  anything  of  necessity  to  show  that  Thomas  Mostyn 
was  intended,  which  is  the  point  the  plaintiff  has  to  make  out.  Upon 
these  short  grounds  it  appears  to  me  that  we  ought  to  affirm  the 
judgment  of  the  Court  below,  though  I  do  not  mean  to  say  that  we 
may  not  possibly  be  coming  to  a  decision  which  in  truth  may  not 
carry  into  effect  the  testatrix's  intention.  But  I  think,  as  a  general 
rule,  it  is  not  open  to  courts  of  justice  to  speculate  about  what  is 

(1)  23  B.  B.  239  (G  Madd.  350). 
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Moemr      meant  when  the  words  that  have  been  used  may  receive  a  rational 
MosTYN.     ^"^  intelligible  meaning.    I  am  therefore  of  opinion  that  the  judg- 
ment below  was  perfectly  right,  and  that  consequently  the  decree 
[  *166  ]      Ought  to  be  affirmed.    If  Thomas  had  taken,  there  would  *have 
been  a  question  as  to  what  he  took,  but  that  question  does  not 
arise  now. 

Lord  Brougham: 

My  Lords,  in  this  case  extrinsic  evidence  has  been  admitted,  but 
not  for  the  purpose,  as  I  apprehend,  of  enabling  your  Lordships  to 
speculate  upon  the  intention  of  the  testator,  but  of  showing  (which 
was  the  only  ground  upon  which  it  could  have  been  admitted)  what 
the  state  of  the  family  was  at  the  time  the  will  was  made.  I  entirely 
put  out  of  view  what  is  said  in  the  affidavit  of  the  respondent,  and 
in  the  counter  affidavit  on  the  other  side,  as  to  the  declarations  of 
the  testatrix :  I  throw  that  entirely  out  of  the  question ;  but  it  may 
be  material  to  consider  the  fact  stated  in  the  respondent's  affidavit 
as  to  the  impossibility,  from  the  dates  of  the  various  events,  of  her 
having  a  knowledge  of  Thomas  Mostyn,  who  was  bom,  I  think, 
after  she  quitted  Calcott  Hall.  That  is  very  fit  to  be  considered, 
and  undoubtedly  it  rather  goes  in  support  of  the  opinion  that  by 
''  John  Mostyn  "  she  did  not  mean  Thomas  Mostyn. 

My  Lords,  the  question  is,  whether,  in  this  case,  there  is,  upon 
the  state  of  the  family  as  disclosed  to  us,  and  not  disputed,  and 
upon  the  will  itself,  any  reasonable  ground  for  supposing  that  the 
words  "John  Mostyn,"  here  coming  between  "Samuel  Mostyn" 
and  "  Mary  Davies,"  meant  Thomas  Mostyn.  Now,  upon  the  beet 
consideration  that  I  have  been  able  to  give  to  this  matter,  I  really 
can  see  but  one  circumstance  tending  to  that  conclusion,  and  that, 
I  think,  is  too  feeble  to  support  any  such  conclusion ;  namely,  that 
it  is  in  evidence,  and  is  not  disputed,  that  the  order  in  which  these 
persons  came  in  the  family  was,  Samuel  Johnson  Mostyn,  then 
Thomas  Mostyn,  and  then  Mary  Margaret  Davies.  They  came  in 
[  M67  ]  the  family  in  that  order,  ^undeniably  ;  and  here  you  have  in  this 
will  a  direction  that  the  bequest  is  to  be  divided  equally  between 
Samuel  Mostyn,  that  is  Samuel  Johnson  Mostyn,  John  Mostyn,  and 
Mary  Davies.  It  may  be  contended,  and  it  is  possible,  and  even 
probable,  that  the  party  coming  in  the  will  between  Samuel 
Johnson  Mostyn  and  Mary  Margaret  Davies  is  this  Thomas 
Mostyn,  because  he  comes  in  that  order  in  the  ages  of  the  family. 
But  I  think  that  is  much  too  feeble  a  ground  upon  which  to  rest 
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a  speculation  as  to  what  was  the  meaning  of  the  testatrix,  and      mostyn 
therefore  I  certainly  come  to  the  same  conclusion  as  my  noble  and      mostyn. 
learned  friend,  that  there  is  not  enough  to  justify  us  in  supposing 
that  by  John  Mostyn  she  here  meant  Thomas  Mostyn. 

Reference  has  been  made  to  the  different  cases  that  bear  upon 
this  matter,  and  to  the  book,  most  justly  commended  by  my  noble 
and  learned  friend,  of  Mr.  Jarman.  He  there  gives  not  only  a  most 
convenient  summary  of  the  cases,  but  he  accompanies  them  with 
comments,  in  the  greater  part  of  which  I  entirely  concur. 

The  work  of  Sir  James  Wigram  on  extrinsic  evidence  was  also 
cited  at  the  Bar,  and  it  is  a  book  deserving  of  the  greatest  com- 
mendation. I  think  nothing  can  be  more  judicious  than  his 
comments  upon  the  cases  which  he  has  collected :  I  will,  however, 
make  one  exception.  There  is  one  case,  Hiscockt  v.  IlUcocks  (1), 
which  he  does  not  appear  to  have  considered  in  its  relation  to 
Beaumont  v.  Fell  with  his  usual  accuracy ;  for  after  referring  to 
Beaumont  v.  Fell  (2),  and  to  its  being  impossible  to  reconcile  it  with 
Miller  v.  Travers,  he  says  (3),  "  The  case  of  Beaumont  v.  Fell  is 
pointedly  noticed  with  disapprobation  in  Hiscocks  v.  Hiscocks.'' 
Now  it  is  not  pointedly  noticed  with  disapprobation  *in  Hiscocks  v.  [  *J68  J 
Hiscocks  ;  for  in  the  very  able  and  elaborate  judgment  in  Hiscocks 
V.  Hiscocks  all  that  is  said  is,  that  **  Beaumont  v.  Fell,  though  some- 
what doubtful,  can  be  reconciled  with  true  principles  upon  this 
ground,  that  there  was  no  such  person  as  Catherine  Eamley,  and 
that  the  testator  was  accustomed  to  address  Gertrude  Yardley  by 
the  name  of  Gatly."  There  is  evidently  therein  no  such  pointed 
disapprobation  of  Beaumont  v.  Fell  as  Sir  James  Wigram  appears  to 
have  supposed.  But  I  take  Beaumont  v.  Fell  (4)  no  longer  to  be 
law :  I  take  it  to  have  been  overruled  by  MiUei-  v.  Travers  (6),  a 
case  which  received  the  greatest  possible  consideration  from  those 
two  most  learned  Judges,  the  then  Lord  Chief  Baron  Lord  Ltkd- 
HURST  and  Lord  Chief  Justice  Tindal,  whose  assistance  I  called  in 
on  account  of  the  great  importance  of  the  question  then  before  me. 
We  had  it  argued  most  elaborately,  and  after  great  consideration 
judgment  was  given  by  Lord  Chief  Justice  Tindal,  in  which  Lord 
Lyndhurst  and  myself  entirely  concurred.  The  judgment  in  Miller 
V.  Trarers  had  been  rei)eatedly  referred  to  in  various  cases,  and 
always  with  the  greatest  approbation.    I  take  it  that  it  may  be  said 

(1)  52  R.  R  748  (5  M.  &  W.  363).  (4)  2  P.  Wins.  HI. 

(2)  2  P.  Wins.  141.  (5)  8  Bing.  244  ;  1  Moo.  &  Sc.  342. 

(3)  PI.  193. 
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to  lay  down  the  law  apon  the  subject  as  distinctly  as  it  is  possible 
for  any  important  point  of  law  to  be  laid  down.  The  cases  in  which 
it  has  been  referred  to  are,  I  think,  Doe  d.  Qord  v.  Needs  (l),  and 
Hiscocks  V.  Hiscocks  (2) ;  and  it  must  have  been  referred  to  in  many 
other  cases,  and  always  with  approval,  or  at  least  never  in  a  way  to 
show  that  any  learned  Judge  has  thrown  any  doubt  whatever  upon 
that  case.  I  thought  it  my  duty  to  mention  the  case  of  Beaumont 
V.  Fell,  as  alluded  to  in  Sir  James  Wigram's  book,  in  consequence 
of  the  reference  made  to  *that  work,  and  the  just  commendation 
bestowed  on  it  in  the  course  of  the  argument  at  the  Bar.  Reference 
was  also  made  to  the  case  of  Camoys  v.  Blundell  (3),  in  which  I  had 
the  misfortune  of  differing  in  some  respects  from  the  opinion  of  the 
Judges,  and  also  from  my  noble  and  learned  friend  the  then  Lord 
Chancellor.  But  the  difference  of  opinion  which  I  then  expressed 
did  not  go  in  the  least  degree  to  affect  the  principles  of  the  decision 
in  that  case. 


1855. 
March  ]9,  20, 

Lord 

CUAN  WORTH, 

L.C. 
I»rd  St. 

TiKONAUDS. 

Lonl 
Brouqham. 

[170] 


[  ♦m  ] 


O'CONNOR  V.  HASLAM(4). 

(0  a  L.  C.  170—184.) 

A  charge  by  will  of  the  debts  of  a  deceased  debtor  upon  the  testator  s 
real  estate  includes  all  the  debts  of  the  debtor  which  were  subsisting  and 
enforceable  at  his  death  irrespectively  of  any  lapse  of  time  between  the 
death  of  the  debtor  and  the  death  of  the  testator. 

Henbt  Malone  was  tenant  for  life  of  certain  estates  in  King's 
County,  and  had  a  son,  Bichard  Malone,  who  was  first  tenant-in- 
tail  in  remainder  of  these  estates,  and  who  bound  himself  by  a 
voluntary  promise  to  his  father  and  mother  to  provide  for  his 
father's  debts.  Henry  Malone,  in  April,  1811,  executed  a  bond  and 
warrant  of  attorney  to  secure  to  tbe  respondent  payment  of  the 
sum  of  1002.  By  letter  of  the  80th  January,  1818,  Henry  Malone 
requested  the  respondent  not  to  enter  up  judgment  on  this  warrant 
of  attorney ;  but,  then,  and  on  other  occasions,  the  *last  of  which  was 
on  the  26th  of  June,  1818,  he  acknowledged  the  debt,  and  promised 
to  pay  interest  thereon,  and  to  pay  the  principal  when  in  his 
power.  Henry  Malone  died  in  1814,  having  no  assets  whatever, 
though  be  left  a  will  and  appointed  his  son  executor.  Bichard 
Malone  entered  into  possession  of  the  estates.    In  September,  1823, 


(1)  46  E.  R  521  (2  M.  &  W.  129). 

(2)  52  R.  R.  748  (5  M.  &  W.  363). 

(3)  73  R.  E.  257  (1  H.  L.  C.  77b). 


(4)  Pooh  V.  PooJe  (1871)  L,  E,  7  Ch. 
17,  25  L.  T.  770. 
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the  respondent  wrote  to  Bichard  Maloneon  the  subject  of  this  bond  O'Connor 
debt,  and  on  the  22nd  of  that  month  received  an  answer,  saying  has^lam 
that  Richard  Malone  had  no  doubt  of  the  justice  of  the  demand, 
and  that  it  was  his  wish  and  determination  to  settle  it,  as  well  as 
any  others  of  the  same  nature,  as  soon  as  he  could.  Upon  another 
application  on  this  subject,  Bichard  Malone  declined  to  give  his 
bond  for  the  amount,  but  repeated  his  acknowledgment  of  the  debt, 
and  his  wish  to  pay  this,  as  well  as  the  rest  of  his  father's  debts, 
adding  that  in  doing  so  he  should  be  guided  by  the  nature  of 
them,  and  by  his  own  convenience,  but  that  it  had  always  been 
his  determination  not  to  make  himself  personally  responsible  for 
them.  Towards  the  end  of  1825,  the  respondent  again  wrote  to 
Richard  Malone,  intimating  that  he  intended  taking  proceedings  on 
Henry  Malone's  bond  and  warrant  of  attorney,  to  which  Richard 
Malone,  on  22nd  November,  1825,  answered  that  he  was  not  liable 
for  his  father's  debts,  as  his  father  left  no  property,  and  had  only 
been  tenant  for  life  of  the  estates ;  but  at  the  same  time  Richard 
Malone  declared  that  it  was  his  intention  to  pay  his  father's  debts 
so  soon  as  his  own  affairs  would  admit  of  his  doing  so,  and  that  if 
he  should  not  live  to  pay  them,  he  would  take  measures  to  secure 
them  on  his  property,  in  whatever  manner  might  be  most  expedient, 
under  the  advice  of  counsel.  A  similar  letter,  and  a  like  answer, 
passed  between  the  parties  in  1827.  On  the  80th  April,  1880, 
Richard  Malone  made  and  published  his  last  will  and  testament, 
by  which  he  devised  all  his  estates,  *real  and  personal,  to  trustees,  [  *172  ] 
"  upon  the  trusts  and  for  the  purposes  hereinafter  expressed  and 
declared  of  and  concerning  the  same,  which  trusts  I  feel  confident 
they  will  have  performed,  according  to  my  true  intent  and  meaning. 
And  as  it  is  my  most  anxious  wish  that  not  only  all  my  own  just 
debts  of  every  description  whatsoever  should  be  paid,  but  also  those 
of  my  father,  from  my  respect  to  his  memory,  and  in  compliance 
with  a  promise  I  made  him  and  my  dearest  mother  ;  and  in  case  I 
should  not  be  able  to  fulfil  my  intentions  during  my  lifetime,  and 
that  I  should  not  have  a  sufficient  fund  for  that  purpose  arising 
from  my  personal  estate,  I  hereby  charge  all  my  just  debts,  and 
also  all  the  debts  of  my  late  father,  Henry  Malone,  Esquire,  which 
shall  remain  unpaid  at  the  time  of  my  decease,  upon  all  and 
every  my  real  estates  wheresoever  situate,  to  be  paid  out  of  the 
rents,  issues,  and  profits  thereof,  in  the  manner  hereinafter  men- 
tioned, but  not  to  be  raised  by  sale  or  mortgage  thereof,  or  of  any 
part  thereof."    After  making  certain  specific  bequests,  the  testator 
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OToHiroB  proceeded :  "  And  it  is  my  will,  and  I  do  further  devise,  direct,  and 
Haslam,  declare  that  the  said  Henry  O'Connor,  and  Alicia  his  wife,  Hugh 
Morgan  Tuite,  and  Thomas  Ardill,  and  their  heirs  and  assigns, 
shall  stand  and  be  seised  of  all  my  estates,  lands,  tenements,  and 
hereditaments,  situate  in  the  King's  County,  as  well  those  which  I 
inherited  from  my  late  father  as  those  which  have  come  to  me 
under  and  by  virtue  of  a  deed  of  conveyance  made  to  me  by  the  late 
Miss  Henrietta  Malone,  and  Miss  Catherine  Malone,  including, 
amongst  said  estates,  my  house  and  demesne  of  Pallas  Park; 
subject,  however,  in  manner  aforesaid,  together  with  my  other 
estates  hereinafter  mentioned,  to  the  payment  of  all  my  just  debts, 
and  to  the  debts  of  my  father,  and  to  the  payment  of  the  annuities 
and  legacies  hereinbefore  and  after  mentioned,  in  trust  for  the  use 
\  *173 1  of  my  saidsister,  Alicia  O'Connor,  and  of  the  *said  Henry  O'Connor, 
and  of  the  survivor  of  them,  for  and  during  the  natural  lives  of 
them,  the  said  Alicia  O'Connor  and  Henry  O'Connor,  and  of  the 
survivor  of  them."  Towards  the  close  of  the  will  there  was  a 
declaration  that  the  trustees  should  stand  possessed  of  the  said 
estates,  for  the  various  purposes  therein  mentioned,  ''  and  also  in 
payment  and  discharge  of  the  debts  of  my  late  father,  Henry 
Malone."    Bichard  Malone  died  on  the  6th  January,  1884. 

Lydia  Carr,  a  judgment  creditor  of  Bichard  Malone,  filed  her  bill 
in  the  Court  of  Chancery  in  Ireland  on  the  18th  April,  1839,  against 
the  executors  and  trustees  of  the  testator  and  the  other  persons 
interested  in  the  estates,  praying  for  an  account  of  his  real  and 
personal  estates  and  for  relief,  and  on  the  14th  of  June,  1841,  the 
Lord  Chancbllob  made  the  usual  order  and  decree. 

The  respondent,  on  the  25th  January,  1842,  filed  his  charge  in 
the  Master's  office  under  this  decree,  alleging  that  Henry  Malone,  the 
father  of  the  said  Bichard  Malone,  was  justly  indebted  to  him  in 
lOOZ.,  and  to  secure  the  same  had  granted  his  bond  and  warrant  of 
attorney ;  that  judgment  had  never  been  entered  up ;  and  then  he 
set  out  the  various  letters  already  noticed.  The  appellants  filed 
their  discharge  to  the  said  charge  on  24th  May,  1842,  denying  the 
matters  stated,  and  insisting  that  if  such  matters  could  be  duly 
proved  the  provisions  of  the  will  of  Bichard  Malone  did  not  operate 
to  make  the  bond  debt  a  charge  on  his  estates,  and  they  relied  on 
the  Statute  of  Limitations  (3  &  4  Will.  IV.  c.  27,  s.  40)  as  a  bar  to 
the  charge.  On  the  14th  January,  1845,  the  Master  disallowed  the 
charge,  and  ruled  that  the  right  to  recover  on  the  bond  was  barred 
and  extinguished.     On  the  9th  December,  1850,  the  Master  made  a 
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formal  report,  finding  that  the  respondent  was  not  entitled  to  be     O'Connob 
paid  his  demand  out  of  the   funds  *in   the  said  cause.      The     Haslam. 
respondent  excepted  to  this  report,  and  the  exceptions  having  been      C  *^^^  ] 
heard  before  Lord  Chancellor  Bradt,  his  Lordship,  on  the  20th 
February,  1851,  made  his  decree,  by  which  he  allowed  the  excep- 
tions.   This  appeal  was  brought  against  that  decree. 

Mr.  Fleming  and  Mr.  Caims  for  the  appellants  [cited  an  unre- 
ported case  of  Richards  v.  Foster,  Burke  v.  Jones  (i),  Scott  v. 
Jones  (2),  and  Hargreaves  v.  Michell  (3)]. 

The  Solicitor-General  for  Ireland  (Mr.  Fitzgerald),  and  Mr.       L  ^^^  ] 
Hetherington  for  the  respondent,  were  not  called  upon  to  argue. 

Thb  LofiD  Chancellob  : 

My  Lords,  this  is  an  appeal  from  a  decree  of  the  Lord  Chan- 
cellob OF  Ibbland,  made  on  the  20th  of  February,  1851. 

The  single  question  for  your  Lordships  to  decide  is,  whether  the 
LoBD  Chancellob  of  Ireland  was  correct  in  the  conclusion  at 
which  he  arrived. 

When  cases  are  being  argued  at  your  Lordships'  Bar,  even  if  I 
think  the  appellant  has  not  made  out  his  case,  I  am  seldom 
inclined  to  stop  the  argument,  because  I  think  sometimes  the 
elucidation  of  these  cases,  and  the  arguments  on  both  sides,  tend 
to  throw  light  which  is  useful  to  a  court  of  ultimate  appeal.  But 
this  case  has  appeared  to  be  so  entirely  free  from  doubt,  that  it 
would  be  a  waste  of  time  to  occupy  any  further  time  with  the 
discussion  of  it 

The  principles  which  regulate  charges  of  debt  upon  the  real 
and  personal  estate  of  testators,  although  at  one  time  doubtful, 
have,  I  think,  of  late  years  been  pretty  well  settled.  As  a  general 
principle,  it  may  be  taken  that  a  charge  of  debt  upon  personal 
estate,  where  it  merely  directs  that  to  be  done  which  must  have 
been  done  if  no  direction  *had  been  given,  is  simply  inoperative.  [  *i7ti  ] 
It  was  so  decided  in  the  case  of  Scott  v.  Jones  (2),  which  came 
before  your  Lordships'  House. 

With  regard  to  the  charge  of  a  testator's  own  debts  upon  the 
real  estate,  by  his  will,  the  effect  is,  that  whereas  the  real  estate 
oould  not,  but  for  that  charge,  and  according  to  the  old  law  would 

(1)  13  B.  B.  83  (2  V.  &  B.  275).  (3)  23  B.  B.  2H  (6  Madd.  326). 

(2)  42  B.  B.  29  (4  CI.  &  Fin.  382). 
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ocoKNOR  not  have  been,  liable  to  the  payment  of  the  debts,  it  is  thereby 
Haslam.  made  liable  to  them ;  but  what  constitutes  debts  is  a  question  not 
affected  by  that  charge;  therefore  wherever  there  was  a  good 
defence  to  any  demand,  that  defence  remained  good,  notwithstand- 
ing the  charge  of  the  debts  upon  the  real  estate.  That  was  settled 
in  the  case  of  Burke  v.  Jones  (i),  and  I  believe  has  never  been 
questioned. 

In  this  case  there  is  this  difference :  there  is  no  doubt  that  the 
Statute  of  Limitations  would  be  a  perfectly  good  bar  to  a  charge  by 
this  testator  on  his  own  estate  for  the  payment  of  his  own  debts. 
There  is  no  doubt  that  that  would  mean  such  debts  as  could  be 
recovered  from  him  on  the  day  of  his  death.  If  the  debt  has  been 
barred  before  his  death  the  charge  does  not  revive  it.  How  is  it 
then,  when  a  testator  charges  on  his  real  estate  the  debts  not  only 
of  himself,  but  of  his  father  ?  That  is  said  to  be  a  new  question. 
So  far  as  I  know,  with  the  exception  of  the  case  of  Richards  v. 
Foster,  it  may  be  a  new  question.  But  I  must  own  that  it  appears 
to  me,  at  all  events  with  reference  to  the  present  will,  to  be  a 
question  admitting  of  as  little  doubt  as  can  possibly  be  imagined. 
It  is  said  that  it  is  a  very  anomalous  thing  if  a  man  is  making  a 
will  and  charging  his  real  estates  with  the  payment  of  his  own 
debts  and  the  debts  of  his  father,  that  a  different  construction 
should  be  put  upon  what  he  means  by  ''debts"  when  speaking  of 
L  *179  ]  his  own  debts,  and  what  he  means  by  the  *same  word  when 
speaking  of  the  debts  of  his  father.  I  agree  that  it  would  be  very 
anomalous,  and  I  think  that  no  different  construction  is  to  be  put 
upon  the  words  when  the  testator  adds  the  debts  of  his  father  to 
those  of  himself  as  a  charge  upon  his  real  estate ;  in  one  case  he 
means  all  that  could  be  recovered  at  his  own  death  as  being  his 
own  debts,  in  the  other,  all  that  could  be  recovered  from  the  father 
at  his  father's  death.  That  is  obviously  what  is  meant.  So  far 
from  putting  a  different  construction  upon  the  same  words,  we  are 
putting  substantially  the  same  construction  upon  them.  In  the 
present  case  any  other  construction  would  lead  to  consequences  the 
most  absurd.  It  was  a  voluntary  act  of  the  testator  to  charge  the 
debts  of  his  father  upon  his  own  estate,  and  you  cannot  suppose 
that  at  the  moment  he  was  writing,  ''  I  charge  all  my  just  debts, 
and  also  all  the  debts  of  my  late  father,  upon  my  estate,"  he  meant 
to  exclude  all  the  debts  of  his  father  which  would  become  barred 
before  his  own  death,  for  that  would  have  been  to  exclude  nine- 

(1)  13  R.  R.  83  (2  V.  &  B.  275). 
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tenths,  if  not  the  whole  of  them,  from  payment,  and  to  render  the  O'Connor 
charge  wholly  ineffective.  The  will  is  dated  1880.  The  testator's  haslam. 
father  had  died  in  1814 ;  there  is  a  period,  therefore,  of  16  years ; 
in  fact,  it  is  nearly  20,  for  there  are  two  codicils,  duly  executed  and 
attested,  not  altering  the  terms  of  the  will,  yet  in  both  instances 
referring  to  it,  and  therefore  adopting  it,  at  those  remoter  times, 
one  of  them  being  made  at  the  end  of  1838,  when  within  a  year  at 
all  events,  probably  within  a  few  months,  the  whole  charge  of  the 
father's  debts  would  have  been  a  nugatory  act  if  the  construction  con- 
tended for  by  the  appellants  is  to  be  put  upon  the  language  of  the  will. 
That,  therefore,  appears  to  me  to  exhaust  the  subject,  inde- 
jjendently  of  that  case  of  Foster  v.  Richards,  the  decision  in  which, 
I  believe,  my  noble  and  learned  friend  thinks  was  altogether  right. 
I  think,  myself,  that  in  all  *probability  it  was  so ;  I  am  not  quite  [  ♦180  ] 
certain  about  the  facts  in  that  case.  I  think  there  is  an  indication 
that  there  was  something  in  the  nature  of  an  arrangement  there, 
and  for  this  reason :  the  Master,  by  his  report,  finds  the  debt  to  be 
due,  but  disallows  the  interest;  I  cannot  understand  why  that 
should  be  done,  for  if  there  was  a  debt  due  from  the  defaulting 
trustee,  I  think  that  debt  so  due  from  the  defaulting  trustee  must 
have  been  a  debt  due  with  interest  at  four  per  cent.  I  think 
probably,  therefore,  there  was  some  arrangement  in  that  case.  It 
appears  to  me,  however,  that  the  conclusion  which  was  come  to  in 
that  case  was  perfectly  reasonable,  and  exactly  the  same  as  was  come 
to  in  this  case.  I  do  not  suppose  it  ever  was  very  elaborately 
argued,  because  otherwise  we  should  have  had  it  reported.  That, 
however,  does  not  nullify  the  authority  of  the  decree.  Perhaps  it 
is  of  less  authority  than  if  it  had  been  canvassed  and  then  reported. 
But  at  the  same  time  it  was  a  very  good  authority  for  the  Lord 
Chancbllob  of  Ireland  to  deal  with.  It  is  not,  however,  necessary 
to  refer  to  that  case,  for  I  hold  that  if  this  case  had  been  simply 
to  be  decided  as  res  integi-a,  I  should  have  had  no  hesitation  in 
coming  to  the  same  conclusion  as  did  the  Lord  Chancellor  of 
Ireland  ;  I  therefore  move  your  Lordships  to  affirm  this  decree. 

Lord  St.  Leonards  : 

I  entirely  concur  with  the  view  stated  by  my  noble  and  learned 
friend,  and  if  your  Lordships  look  at  the  words  of  this  will,  you 
will  perceive  that  it  would  be  a  great  disappointment  of  the 
intention  of  the  testator  if  you  adopted  a  construction  different 
from  that  which  has  already  been  placed  upon  them. 
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O'Connor  It  must  first  be  borne  in  mind  that  the  testator  was  in  no  respect 
Haslam.  liable  for  the  debts  of  his  father.  I  think  your  ^Lordships  must 
[  *i8i  ]  consider,  although  it  is  not  proved  to  be  a  fact,  that  the  father  was 
only  tenant  for  life  of  the  real  estates,  and  the  son  succeeded  to 
those  estates  as  the  tenant  in  tail  in  remainder,  and  therefore  was 
not  in  respect  to  those  estates  liable  to  any  of  the  debts  of  his 
father.  I  think  it  must  be  taken  as  a  fact,  that  although  he  was 
his  father's  executor,  there  were  no  assets,  and  the  creditor  now 
claiming  does  not  appear  ever  to  have  attempted  to  take  any  steps 
in  order  to  recover  his  debt  against  the  assets  of  Henry  Malone, 
the  father,  which  would  have  been  the  proper  fund  for  the  payment 
of  his  debts,  if  any  such  fund  had  ever  existed. 

As  there  was  no  liability  on  the  part  of  the  son,  let  us  see  what 
the  words  of  the  will  are.  (His  Lordship  read  them.)  The  words 
are  perfectly  clear.  The  difficulty  has  arisen  alone,  as  I  appre- 
hend, from  the  circumstance  that  the  same  provision  includes 
the  two  classes  of  debts,  viz.,  his  own  debts,  to  which  he  was 
clearly  liable,  and  the  debts  of  his  father,  to  which  he  was  clearly 
not  liable,  and  it  is  said,  "  How  can  you  place  a  different  construc- 
tion upon  the  same  words  ?  " 

Now,  as  far  as  a  man  provides  for  his  own  debts,  he  provides 
for  that  to  which  he  is  liable,  and  the  question  that  you  have 
to  determine  in  this  case  simply  is,  to  what  extent  is  he  liable  to 
certain  debts  which  are  now  barred  by  the  Statute  of  Limitations  ? 
The  provision  of  that  statute  was  introduced  by  the  Legislature 
to  bar  all  dormant  and  stale  claims.  When,  therefore,  a  man 
makes  a  provision  for  his  debts,  he  makes  a  provision  for  those 
debts  which  are  not  barred  by  the  Statute  of  Limitations,  that  is 
to  say,  for  those  which  can  be  deemed,  and  in  law  are  deemed, 
debts,  because  he  has  the  benefit  which  the  Legislature  has  given 
to  him  as  a  protection  against  stale  demands.  They  are  not  debts 
[  •isi  J  which  are  recoverable ;  *therefore  they  are  not  his  debts.  The  law 
has  barred  them.  But  as  regards  the  debts  of  another  person,  in 
this  particular  case  the  debts  of  the  father,  what  possible  aid  can 
he  require  from  the  Statute  of  Limitations  ?  They  never  were  the 
testator's  debts.  He  never  was  liable  to  one  of  them.  The  Statute  of 
Limitations,  therefore,  protecting  persons  against  stale  demands,  was 
a  dead  letter  as  to  them  so  far  as  he  was  concerned,  because  no 
such  debt  could  be  charged  against  him  at  all ;  he  was  not  liable 
to  it.  Consequently  he  required  no  aid  from  the  Statute  of  Limi- 
tations.   How  then,  when  he  chooses  voluntarily  to  make  a  provision 


VOL.  CI.]  1855.    H.  L.    5  H.  L.  C.  182—183.  115 

for  his  father's  debts,  to  which  he  was  not  liable,  can  you  bring  in  O'Connob 
force  the  Statute  of  Limitations,  as  against  that  provision,  to  bar  haslah. 
these  debts  which  the  statute  never,  by  any  possibility,  could 
operate  upon  as  regarded  him  ?  To  him  it  was  wholly  a  matter  of 
indifference  whether  the  statute  had  operated  or  not.  He  was  not 
at  any  time  liable,  therefore  the  statute  never  could  operate  in  his 
favour.  The  statute  operates  upon  his  own  debts,  because  his 
executors  are  to  ascertain  his  debts,  such  as  the  law  places  as 
liabilities  against  his  real  and  personal  estate.  But  as  regards  the 
debts  of  his  father,  they  never  were  chargeable  upon  him,  and 
therefore  the  statute  has  no  operation. 

We  are  not  called  upon  to  ascertain  what  the  law  would  be  with 
regard  to  debts  barred  as  against  the  father.  We  are  only  called 
upon  to  decide  what  is  the  effect  of  the  law  upon  debts  which  were  good 
debts  at  the  death  of  the  father,  and  were  debts  which  would  have 
been  charged  upon  any  assets  of  the  father.  The  son  says,  "  Out 
of  respect  to  my  father's  memory,  and  in  compliance  with  a  promise 
that  I  made  to  him  and  my  dearest  mother,  I  will  voluntarily  pay 
all  the  just  debts  of  my  father.  I  will  provide  a  fund  for  that 
purpose."  That  fund  must  necessarily  *be  to  answer  that  obligation  [  *i83  j 
which  existed  against  the  father,  and  to  meet  which  the  father  left 
no  assets. 

This  debt  was  precisely  in  that  predicament.  It  was  a  debt 
which  legally  existed  at  the  time  of  the  father's  death.  It  was  a 
debt  binding  upon  the  father  at  his  death,  and  would  have  bound 
liis  assets,  if  there  had  been  any,  and  this  gentleman,  his  son,  very 
much  to  his  credit  and  honour,  provides  a  fund  for  that  purpose. 
The  law  fortunately  does  not  stand  at  all  in  the  way  of  giving  effect 
to  that  provision,  and  without  feeling  any  difficulty  whatever  as 
regards  the  two  classes  of  debts  being  provided  for  by  one  provision 
in  the  will,  I  think  the  decision  of  the  Lord  Chancellor  of  Ireland 
was  perfectly  right.  You  refer  each  gift  to  the  particular  clause, 
and  I  agree  with  my  noble  and  learned  friend  who  has  already 
spoken  upon  this  subject,  that  it  is  in  effect  the  same.  The  debts 
of  each  are  referred  to  the  death  of  each,  and  you  then  inquire 
whether  it  was  an  operative  debt  or  not.  I  hold  that  it  is  a  case 
not  open  to  any  doubt,  and  therefore  that  this  appeal  should  be 
dismissed  with  costs. 

Lord  Brougham: 

I  am  quite  clear  upon  this  case,  and  I  entirely  concur  with 
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[b.b. 


O'Connor 

r. 
Haslam. 


[184] 


the  views  which  have  been  expressed  by  my  noble  and  learned 
friends. 

With  reference  to  the  case  of  Richards  v.  Foster,  I  have  no  doubt 
that  it  was  rightly  decided.  At  the  same  time  I  think  it  quite  clear 
that  if  that  had  differed  from  other  cases  and  had  been  the  only 
case  of  the  sort,  it  would  have  been  liable  to  all  the  observations 
which  have  been  made  upon  it  at  the  Bar,  especially  those  which 
were  made  by  Mr,  Cairns ,  because,  from  the  history  of  the  case,  it 
clearly  appears  that  it  had  received  no  argument  at  the  Bolls 
Court,  and  therefore  we  may  say  that  it  had  not  received  a  very  full 
consideration. 

Lord  St.  Leonards: 

The  decree,  of  course,  in  that  case,  went  in  words  much  beyond 

the  will,  and  that  might  be  open  to  observation,  because  the  will 

certainly  spoke  of  debts  which  could  be  legally  proved,  and  therefore 

were  legally  recoverable,  whereas  the  decree  itself  spoke  generally 

of  debts  undischarged ;  but  whether  '*  debts  undischarged  "  were 

the  debts  which  the  testator  meant  to  include,  might  be  a  question 

in  the  case.     It  would  rather,  therefore,  be  a  criticism  upon  the 

words  of  the  will  than  an  impeachment  of  the  principle  upon  which 

the  case  was  decided. 

^  Decree  affirmed  with  costs. 


1864. 

June  22, 23, 

26,  27,  HO 

July  3,  7. 

Lord 

Cbamwobtu, 

L.C. 

Lord 
Bbouqhau. 

Ix)rd  St. 
Leonauds. 

[  185] 


JORDEN  V,   MONEY  (I). 

(5  H.  L.  C.  185—257  ;  S.  C.  23  L.  J.  Ch.  865.) 

Where  a  person  possessee  a  legal  right,  a  court  of  equity  will  not 
interfere  to  restrain  him  from  enforcing  it,  though,  between  the  time  of  its 
creation  and  that  of  his  attempt  to  enforce  it,  he  has  made  repi'esentatioud 
of  his  intention  to  abandon  it.  Nor  will  equity  interfere  even  though  the 
parties  to  whom  these  representations  were  made,  have  acted  on  them,  and 
have,  in  full  belief  in  them,  entered  into  irrevocable  engagements.  To  raise 
an  equity  in  such  a  case,  there  must  be  a  misrepresentation  of  existing 
facts,  and  not  of  mere  intention  (Lord  St.  Leonards  disaeniienit). 

Per  Loi-d  St.  Leoxakds,  "It  is  immatei-ial  whether  thei-e  is  a  mis- 
representation of  a  fact  as  it  actually  existed,  or  a  misrepresentation  of  an 
intention  to  do  or  abstain  from  doing  an  act  which  would  lead  to  the 
damage  of  the  party  whom  you  thereby  induced  to  deal  in  marriage,  or  iu 
purchase,  or  in  anything  of  that  sort,  on  the  faith  of  that  representation,** 
[but  his  Lordship  was  of  opinion  that  the  representation  in  this  particular 
case  amounted  to  an  undertaking  for  valuable  consideration,  and  also 


(1)  Ahferaon  v.  Mwhiisui  (1880)  5 
Ex.  D.  293,  301,  303,  8  App.  Cos.  473  ; 
lUtUda  Consoliihitrd  (\k  v.  Tomhinsou 
[1893]  A.  C.  396, 63  L.  J.  Q.  B.  13-1,  69 
L.  T.  598;  Chadwick  v.  Mauuiny  [1896] 


A.  C.  231,  65  L.  J.  P.  C.  42 ;  Re  Fichus 
[1900]  1  Ch.  331,  335,  69 L.  J.  Ch.  161  ; 
Whifechurch  v.  Cavanagh  [1902]  A.  C. 
117,  71  L.  J.  K.  13.  400,  85  L.  T.  349. 
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that  it  was  a  roprosentation   of  fact  and  not  a  mere  representation  of        Joudkx 
intention].  r. 

W.  M.  had  given  a  bond  and  warrant  of  attorney  to  secure  the  repay-  ^foNKY 
ment  of  a  sam  of  money.  Judgment  had  been  entered  up,  but  not  executed ; 
the  bond  and  waiTaut  of  attorney  came  into  the  possession  of  L.,  as  personal 
representative  of  the  original  obligee.  She  was  on  terms  of  affectionate 
friendship  with  W.  M.,  and  often  said  that  he  had  been  unfairly  treated, 
in  being  made  to  enter  into  these  securities.  L.  had  in  early  life  received 
from  the  father  of  W.  M.  a  conveyance  of  some  property  in  India ;  the 
deed  of  conveyance  was  expressed  to  bo  for  a  money  consideration  of 
10,000  rupees :  In  truth  the  money  consideration  was,  if  any,  a  debt  of 
1,200  rupees,  the  rest  was  a  purely  voluntary  gift,  and  no  money  whatever 
passed,  when  the  conveyance  was  executed.  W,  M.  was  about  to  marry, 
and  when  his  marriage  was  in  contemplation,  discussions  arose  about  the 
bond  and  warrant  of  attorney.  W.  M.'s  father  told  L.,  that  he  was  advised, 
if  she  did  not  abandon  the  claim  on  the  bond  and  warrant  of  attorney 
against  his  son,  to  execute  a  deed  which  would  put  an  end  to  the  convey- 
ance of  this  Indian  property  as  a  voluntary  conveyance  made  without 
consideration.  In  his  depositions,  he  said  that  L.  promised  not  to  enforce 
the  bond  and  warrant  of  attorney,  if  he  would  abstain  from  interfering 
with  the  conveyance.  Other  evidence  was  given  of  declarations  by  her, 
that  she  "had  abandoned*'  the  claim,  and  of  a  promise,  often  repeated, 
that  she  would  never  trouble  W.  M.  about  it : 

Held,  that  this  promise,  if  it  constituted  a  contract,  was  not  a  contract         [  186  ] 
made  **  in  consideration  of  marriage,"  so  as  to  bring  it  within  the  words  of 
the  Statute  of  Frauds. 

The  evidence  of  a  single  witness  cannot  be  received  against  the  answer 
of  a  defendant,  unless  there  are  circumstances  which  go  to  corroborate  the 
witness  as  against  the  answer. 

This  was  an  appeal  against  a  decree  originally  made  by  the 
IVIastbr  of  the  Bolt^s,  and  afterwards  affirmed  on  appeal  in 
the  Court  of  the  Lords  Justices.  The  decree  was  pronounced  in  a 
cause  instituted  by  James  William  Bayley  Money,  commonly  called 
in  the  suit  William  Money,  against  Mr.  and  Mrs.  Jorden,  and  other 
parties,  praying  that  a  certain  debt  of  1,200Z.,  secured  by  a  bond  and 
warrant  of  attorney,  might  be  declared  to  have  been  abandoned,  and 
that  the  defendants,  Mr.  and  Mrs.  Jorden,  might  be  decreed  to  release 
the  plaintiff  from  the  bond,  the  warrant  of  attorney  be  given  up  to 
be  cancelled,  and  satisfaction  entered  up  on  the  judgment  which  had 
l)een  obtained  against  the  plaintiff,  or  else  that  it  might  be  declared 
that  this  was  a  partnership  transaction  arising  upon  this  bond,  and 
that  the  plaintiff  was  liable  only  for  a  portion  of  the  bond  debt. 

Mrs.  Jorden  was  formerly  Miss  Marnell.  She  married  late  in  life, 
in  England,  having  been  in  the  earlier  period  of  her  life  in  India, 
with  her  two  brothers,  one  of  them  Richard  Marnell,  a  barrister, 
at  Calcutta,  and  the  other  Charles  Browne  Marnell  (l),  an  attorney 

(1)  Subsequently  refori-ed  to  throughout  the  report  as  Churlos  Marnell. — 
O.  A.  S. 
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JoRDEx      and  solicitor  there.    Mr.  George  Money,  the  father  of  the  plaintiflF 

5IONEY.  ^^  ^^^  cause,  was  also  a  barrister,  at  Calcutta,  and  held  the  lucrative 
oflSce  of  Master  of  the  Supreme  Court.  These  parties  were  upon 
very  friendly  terms  with  each  other,  and  while  they  were  all  resident 
in  India,  Mr.  George  Money  made  a  conveyance  to  Miss  Marnell  of 
a  house  and  some  land  at  Midnapore.  This  property  was  variously 
described  as  of  the  value  of  1,219  rupees, — that  is,  1201. — ^a  year, 

[  M87  ]  and  as  *wortli  only  about  70/.  a  year.  On  the  one  hand,  it  was 
alleged  that  this  settlement  was  purely  a  gift ;  on  the  other,  that  it 
was  partly  gift  and  partly  a  settlement  for  consideration.  This 
settlement,  as  it  was  alleged,  arose  in  the  following  manner : 

In  1825,  George  Money,  by  means  of  his  influence  with  the 
Judges  of  the  Supreme  Court,  procured  for  Richard  Marnell  the 
appointment  of  "Counsel  for  Paupers,"  which  he  had  himself 
previously  held,  but  which  he  then  resigned.  It  was  stated  that 
a  friendly  dispute  about  some  of  the  fees  of  this  office,  amount- 
ing to  about  1,200  sicca  rupees,  arose  between  George  Money  and 
Bichard  Marnell,  and  that  at  the  instance  of  a  mutual  friend  it 
was  agreed  to  be  settled  by  presenting  the  amount  to  Miss  Marnell. 
In  the  answer  to  the  plaintiff's  bill  in  Chancery  it  was  alleged 
that  she  accepted  the  money,  but  immediately  afterwards  placed 
the  amount  in  the  hands  of  George  Money,  who  agreed  to  hold  the 
same  for  her,  paying  her  interest  at  the  rate  of  12  per  cent.,  then 
the  usual  rate  of  interest  at  Calcutta,  and  that  he  did  so  hold  it  till 
the  end  of  1832.  The  date  of  the  friendly  dispute,  or  of  the  gift  of 
the  original  sum,  was  not  stated.  At  the  end  of  1832,  George 
Money  proposed  to  convey  to  Miss  Marnell  a  house  and  some  land 
at  Midnapore,  the  value  of  which  was  stated  to  be  10,000  sicca 
rupees ;  and  the  consideration  for  tbe  conveyance  was  in  part  formed 
of  the  1,200  sicca  rupees  and  some  small  amount  of  interest  due 

[  ''88  ]       thereon  (i).    The  ♦deed,  however,  dated  1st  January,  1833,  described 

(1)  Mr.    Money    in    his  deposition  veyance  by  or  on  account  of  the  saiil 

thus  denied  this  allegation  made  on  Louisa  Jorden,  or  by  the  said  Richard 

the  part  of  the  defendants:  '*  I  never  Marnell  and  Charles  Browne  Marnell, 

in  my  lifetime  was  indebted  to  the  or  either  of  them.    There  was  not  any 

said  Louisa  Jorden.    I  forget  the  year,  sum  of  money  due  from  me  to  the 

but  I  did  convoy  the  property  situate  said  Louisa  Jorden  at  the  time  of  such 

at  Midnapore  in  the  pleadings  men-  conveyance.    No  consideration  of  any 

tioned  to  the  defendant  Louisa  Jorden,  kind  or  nature  soever  was  ever  given 

her  heirs  and  assigns.    The  value  of  for  such  conveyance,  nor    were    tho 

such  property  at  the   lime  of    such  said  Louisa  Jorden,  Bichai-d  Marnell, 

conveyance    was  about    1,200/.     No  and  Charles  Browne  Marnell,  or  any 

sum  of  money  was  at  any  time  paid  or  either  of  them,  in  a  condition,  at 

for  the  consideration  of  the  said  con-  the  time  of  the  said  conveyance,  to 
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the  consideration  as  10,000  sicca  rupees,  the  receipt  for  which  was       Jorden 
indorsed  on  the  conveyance  at  the  time.     The  plaintiflf  alleged  that       money. 
Miss  Marnell  did  not  enter  into  possession  till  1838.     She  alleged 
that  she  took  immediate  possession. 

Mr.  Bichard  Marnell  died  in  India,  and  soon  afterwards  Miss 
Marnell  and  Charles  Marnell  returned  to  England.  Mr.  Money  also 
returned  here,  and  those  transactions  then  occurred  which  after- 
vrards  gave  rise  to  the  present  suit. 

In  the  year  1841,  Mr.  George  Money  went  to  Spain,  in  order  to 

arrange  with  the  Government  of  that  country  some  plan  for  the 

settlement  of  the  claims  of  the  English  holders  of  Spanish  bonds. 

The  plaintiff,  William  Money,  then  a  young  man  22  years  of  age, 

and  holding  an  ensign's  commission,  apparently  under  the  influence 

of  two  persons,  one  of  them  named  Patrice  Gougis,  and  another 

calling  himself  the  Marquis  de  Grouy  Chanel,  soems  to  have  thought 

that  his  father's  journey  must  have  a  successful  result,  and  that  it 

would  therefore  be  a  good  speculation  to  buy  up  Spanish  bonds, 

which  were  at  that  moment  very  low  in  the  market.    Funds  were 

required  for  this  purpose,  and  the  three  speculators,  together  with 

a  man  named  Hooper,  applied  to  Charles  Marnell  to  assist  them. 

It  was  arranged  that  Charles  Marnell  should  advance  funds  to  the 

amount  of  2,00OZ.  on  the  following  terms.     The  money  was  to  be 

raised  by  the  borrowers  drawing  and  accepting,  and  by  Charles 

Marnell  discounting,   four  bills  of  exchange,  ♦for  500Z.  each,  or,     [  *189  ] 

at  all  events,  bills  to  the  amount  of  2,000^.,  the  parties  agreeing 

that  though  he  was  to  advance  that  money,  he  was  to  incur  no  risk> 

and  was  to  have  the  option  of  either  taking  80  per  cent,  upon  the 

loan,  or  to  share  the  profits.    Funds  were  in  fact  advanced  to  the 

amount  of  1,200Z.,  but  before  any  further  sum  was  advanced,  in 

the  autumn  of  1841,  Mr.  George  Money  sent  word  back  that  his 

mission  had  failed.     This  speculation  was,  therefore,  wholly  given 

up,  and  Charles  Marnell  did  not  advance  any  more  money.     The 

question  then  arose  how  the  money  so  advanced  was  to  be  repaid, 

and  there  appeared  to  have  been  some  threat  of  forcing  the  plaintiflf 

to  sell  his  commission  for  that  purpose,  but  that  was  not  done,  and 

he  ultimately  gave  the  bond  and  warrant  of  attorney  in  question, 

which  was  also  executed  by  Hooper. 

In  the  course  of  Charles  Marnell's  lifetime,  some  application  was 
made  by  him  for  payment  of  the  money  secured  by  the  bond,  and 

pay  the  consideration  of  10,000  rupees      any  other  consideration  than  a  nominal 
for  such  conveyance,  or,  as  I  believe,      consideration.'* 
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JoRDEK       George  Money,  the  plaintiffs  father,  knowing  that  his  son  could  not 

Money.       discharge  the  debt,  and  believing  his  son  to  be  properly  liable  for 

no  more  than  a  share  of  it,  offered  to  pay  the  sum  of  400/.,  if 

Charles  Marnell  would  accept  that  sum  in  discharge  of  William 

Money's  liability.    The  offer  was  not  accepted. 

Charles  Marnell  died  on  the  29th  of  January,  1843,  having  given, 
by  will,  all  his  property  to  Miss  Marnell,  his  sister,  and  having 
appointed  her  and  Mr.  George  Money  his  executrix  and  executor. 
She,  therefore,  became  entitled  to  the  bond  and  warrant  of 
attorney,  and  the  money  secured  thereby.  So  far  there  was  but 
little  material  difference  between  the  parties  as  to  facts.  The  suit 
arose  on  circumstances  which  occurred  some  time  after  that  event. 
Miss  Marnell  was  acquainted  with  the  whole  of  the  proceedings 
with  reference  to  the  speculation  and  the  bond  and  warrant  of 
[  *190  J  attorney,  while  the  same  were  in  progress ;  *and  she  repeatedly,  as 
the  plaintiff  alleged,  during  her  brother's  lifetime,  expressed  to  many 
persons  her  strong  disapprobation  of  the  conduct  of  all  the  parties 
to  these  transactions,  except  that  of  the  plaintiff,  of  whose  youth 
and  inexperience,  and  ignorance  of  business,  she  considered  unjust 
and  improper  advantage  to  have  been  taken. 

The  plaintiff  further  alleged  that  from  the  time  of  Charles 
Mamell's  death,  and  even  before  the  death  actually  occurred.  Miss 
Marnell  had  repeatedly  declared,  and  sometimes  in  the  most  solemn 
manner,  to  George  Money,  to  the  plaintiff  himself,  and  to  numerous 
other  persons,  that  she  had  abandoned  and  never  intended  to  enforce 
against  the  plaintiff  the  claim  which  she  was  entitled  to  make,  as 
her  brother's  representative,  for  the  debt  of  1,200/.,  originally 
secured  by  the  bond ;  assigning,  as  her  reasons,  that  she  had  never 
considered  the  plaintiff  liable,  in  honour  or  justice,  for  more  than 
his  proportionate  share  of  that  sum,  and  that  she  was  determined 
to  relinquish  that  share  by  way  of  return  for  the  benefits  which  she 
had  derived  from  George  Money,  the  plaintiff's  father.  Messrs. 
Manning  and  Dalston  acted  as  her  solicitors  in  all  the  affairs 
relating  to  the  probate  of  her  brother's  will,  and  the  administration 
of  his  estate.  The  probate  duty  was  originally  paid  upon  the  sum 
of  2,000/.,  under  which  the  estate  was  sworn  in  the  first  instance  ; 
afterwards  this  was  increased  to  4,000/.,  upon  an  affidavit  sworn  by 
Miss  Marnell  herself  on  the  30th  of  July,  1845 ;  and  on  the  Ist 
of  August,  1845,  being  subsequent  to  the  date  of  the  respondent's 
marriage,  she  passed  at  the  proper  office  the  residuary  account  of 
Charles  Marnell's  estate.    The  debt  of  1,200/.  due  upon  the  bond 
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was  not  included  in  the  sum  of  2,000Z.,  under  which  the  probate      Jobdex 
was  first  taken  out,  or  in  the  increased  amount  of  4,0001. ,  or  in  the      Money. 
residuary  account ;  and  no  application  for  payment  of  any  part  of 
this  debt  was  ever  *made  while  Miss  Marnell  continued  unmarried,       [  *19I  ] 
except  upon  one  occasion,  soon  after  Charles  Marnell's  death,  when 
Messrs.  Manning  and  Dalston  (without,  as  it  was  alleged,  any 
previous  instructions  from  Miss  Marnell,  though  she  was  subse- 
quently informed  of  the  fact,)  wrote  to  George  Money  a  letter, 
dated  the  9th  of  March,  1843,  in  these  terms : 

*'  The  arrangement  proposed  by  you  and  your  son,  in  the  lifetime 
of  Charles  Marnell,  will  be  accepted  by  Miss  Marnell,  and  on 
payment  of  the  4001.  in  cash,  and  the  bond  as  agreed  to  be  given 
up  for  the  balance,  your  son  can  be  acquitted  of  this  claim.  Will 
you  be  kind  enough,  therefore,  to  favour  us  with  an  early  appoint- 
ment for  concluding  this  matter  ?  " 

To  which  Mr.  Money  replied  as  follows : 

"  I  have  to  acknowledge  the  letter  of  your  firm,  of  y6sterday*s 
date;  in  answer  to  which,  I  beg  to  say,  that  the  offer  I  made 
respecting  my  son  was,  when  I  made  it,  rejected.  Circumstances 
are  now  greatly  changed  as  to  all  the  parties  concerned,  and  I  do 
not  feel  inclined  to  make  the  offer  again." 

The  plaintiff  left  the  army  in  1848,  with  the  intention  of  going 
to  the  Bar,  to  which  he  was  called  in  due  course.  In  1845,  he 
became  engaged  to  be  married  to  his  present  wife,  then  Miss 
Eleanor  Poore,  daughter  of  the  late  Sir  Edward  Poore,  of  Guffnells, 
near  Lyndhurst,  baronet.  The  plaintiff,  having  no  property  of  his 
own,  and  being  dependent  upon  his  profession,  and  upon  what  he 
might  receive  from  his  father  after  his  decease,  it  was  at  first 
arranged  that  his  marriage  should  be  postponed  for  two  years. 
The  plaintiff  informed  his  intended  wife,  and  Lady  Poore,  her 
mother,  of  the  circumstances  under  which  he  had  become  liable  for 
the  debt  of  1,200/.,  and  of  the  kindness  of  Miss  Marnell  to  him,  in 
promising  not  to  enforce  *that  liability  (i) ;  and  immediately  on       [  *192  j 

(1)  In  order  to  show  the  probability  cation  for  the  400/.,  and  of  his  father's 

of  the  abandonment  of  the  claim,  evi-  answer  thereto,  he  acknowledged  the 

dence  was  given  that  Miss  Marnell,  receipt  from  her  of  a  post-office  order, 

who  was  much  the  senior  of  the  plain-  which  showed  that  she  sometimes  even 

tiff,  had  always  treated  liim  as  a  lady  supplied  him  with  money.    The  letter, 

would  treat  an  adopted   son.      One  which  was  dated  11th  March,   1843, 

letter  particularly  was  much  relied  on,  told  Miss  Marnell   of    the    letter  of 

because  of  its  very  familiar  character,  Manning   and   Dalston,   and   of   his 

and    because     after    telling    her    of  father's  answer  thereto,  and  concluded 

Messrs.  Manning  and  Dalston*s  appli-  thus:  '*!  gut  your  post-office  oi'der, 
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Money. 


bis  engagement  l)eing  formed,  he  wrote  her  a  letter  (28th  June, 
1841),  informing  her  of  his  intended  marriage,  and  also  stating  that 
he  had  told  both  Lady  Poore  and  Miss  Poore  of  **  all  her  various 
kindnesses  to  him." 

During  the  negotiations  and  arrangements  which  took  place  after 
the  date  of  this  letter,  with  a  view  to  the  solemnization  of  the 
marriage,  and  to  the  execution  of  a  proper  settlement  thereon,  it 
was  considered  necessary,  both  by  the  plaintiff  and  his  family,  and 
by  Lady  Poore,  on  behalf  of  her  daughter,  that  the  plaintiff  should 
be  made  secure  against  any  future  demand  for  payment  of  the  debt 
of  1,200/.  Conversations  took  place  with  Miss  Marnell  which  were 
spoken  to  by  various  witnesses  examined  on  behalf  of  the  plaintiff  (i). 


[  *193,  w.  ] 


which  made  me  very  angry  with  you  ; 
but,  as  I  suppose  the  postman  will  not 
take  a  kiss,  I  must  keep  it  for  your- 
self till  you  come  back.  God  bless 
you,  my  own  true  Tooney.  Write  to 
me  oftener,  for  you  know  I  have  not 
much  time  to  answer  your  letters ;  so 
you  ought  not  to  make  me  wait  for 
want  of  an  answer.  So  Mrs.  no 
kifsum,  kissum :  never  mind,  I  think 

00  bring  me  one. — Your  loving  boy, 
Willy." 

(1)  Mrs.  Fulcherie  Money,  the 
plaintiff  *s  mother,  deposed  thus :  ''  In 
August  or  September,  1844,  I  had  a 
conversation  with  her  on  the  subject 
of  the  said  bond  and  my  son  William 
Money's  then  intended  mariiage,  when 

1  said  to  her,  the  said  Louisa  Jorden, 
*  You  have  long  given  up  the  debt,  so 
it*s  only  a  nominal  thing ;  and  it's  no 
use  your  keeping  a  paper  you  have 
long  since  promised  you  would  never 
enforce.  ♦She  replied,  *I  will  be 
trusted.'  To  which  I  said,  *  Who  talks 
of  not  trusting  you  ?  But  you  may 
maiTy,  and  then  you  would  be  at  the 
command  of  your  husband.'  She  then 
said  that  she  wanted  to  keep  the  bond, 
in  case  she  could  ever  use  it  against 
Hooper.  I  replied,  •  If  you  will  give 
it  to  me,  I  shall  insure  it  never  can 
be  used  against  William,  and  I  promise 
to  return  it  to  you  if  ever  you  require 
to  use  it  against  Hooper.'  To  this  she 
said,  *  I  give  you  my  word  of  honour 
that  I  will  never  use  it  against 
William ;  but  I  will  be  trusted,  and  I 


will  keep  it.  Besides'  (she  added), 
*  you  know  very  well  that  I  have 
made  my  will,  and  that  William  is 
heir  to  every  sixpence  I  have  got; 
and  after  my  death  he  will  find  that 
bond  among  my  papers,  and  he  may 
burn  it  or  do  with  it  what  he  likes.'  " 
Mr.  George  Money  deposed  thus: 
*'  Shortly  before  the  marriage  of  the 
plaintiff,  I  had  a  conversation  with  the 
defendant,  respecting  the  then  in- 
tended marriage  of  the  plaintiff,  and 
his  interests ;  and  on  that  occasion  I 
said  to  her,  that  I  had  given  up  the 
property  at  Midnapore  to  her,  without 
any  consideration  or  sum  of  money  for 
it ;  and  that  as  the  plaintiff  was  about 
to  be  married,  I  should  settle  the 
property  at  Midnapore  on  the  plaintiff, 
unless  the  defendant  wholly  relin- 
quished all  claim  on  the  plaintiff  for 
or  in  respect  of  the  said  debt  to  Charles 
Browne  Marnell ;  and  she  in  reply 
said :  '  No,  don't  do  that  ;  I  will  never 
make  any  claim  on  your  son  William 
in  respect  of  that  debt,  if  you  will  let 
me  remain  in  possession  and  enjoy- 
ment of  the  Midnapore  property.'  And 
I  say  that  it  was,  on  the  occasion  of 
that  interview,  agreed  by  and  between 
the  defendant,  Louisa  Jorden,  and 
myself,  that  in  consideration  of  my 
permitting  her  to  continue  in  the 
possession  and  enjoyment  of  that 
property,  she  should  and  did  wholly 
abandon  the  said  debt.  And  I  say 
that  such  conversation  had  reference 
to  the  marriage  of  the  plaintiff.     And 
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On  the  part  of  Ihe  defendants 

I  say  that  at  that  time,  or  soon 
afterwards,  I  had  a  conversation 
with  the  defendant,  Jjouisa  Jorden, 
respecting  any  marriage  she  might 
contract.  I  say  that  she,  on  that 
occasion,  repeated  her  desire  to  have 
the  matter  so  settled,  that  any  hus- 
band she  might  marry  should  have 
no  claim  on  the  plaintiff,  and  that  she 
then  repeated  to  me,  that  in  considera- 
tion of  my  having  allowed  her  to 
continue  in  the  enjoyment  of  the 
Midnapore  property,  she  had  wholly 
abandoned  the  said  debt,  and  that  she 
would  never  make  any  claim  in  respect 
thereof  against  the  plaintiff." 

He  further  said,  **  I  then  (namely, 
after  the  conversations  with  the  appel- 
lant liOuisa,  already  set  forth)  informed 
the  plaintiff  of  the  particulars  of  the 
said  agreement  with  the  said  defen- 
dant, Ix)uisa  Jorden,  and  told  him 
that  ho  might  safely  marry;  and 
"that  the  said  alleged  debt  due  to  the 
said  defendant,  Jjouisa  Jorden,  as 
executrix  of  the  will  of  the  said 
Charles  Browne  Marnell,  was  wholly 
abandoned.  And  I  say  that  in  conse- 
quence of  such  agreement  with  the 
said  Louisa  Jorden,  I  omitted  to  make, 
and  did  not  make,  any  settlement  of 
the  property  at  Midnapore  upon  the 
plaintiff  upon  the  occasion  of  his  said 
marriage." 

Jja^ly  Poore  in  her  deposition  said  : 
**A  settlement  was  executed  on  the 
marriage  of  my  daughter  with  the 
plaintiff  in  August,  18-15;  the  first 
life-interest  in  the  property  of  my 
daughter  was  settled  on  the  com- 
plainant by  such  settlement.  I  had, 
on  various  occasions  previous  to  the 
complainant's  marriage  with  my  said 
daughter,  heard  of  the  bond  in  the 
pleadings  mentioned,  and  the  particu- 
lare  connected  therewith,  and  of  the 
abandonment  of  the  debt  in  such  bond 
mentioned.  I  first  heard  of  such 
abandonment  cf  the  said  debt  from 
the  complainant,  and  afterwards  from 
his  brother,  George  Money;  and  I 
spoke  to  the  complainant's  father  on 
the  subject,   who  informed  me  that 


an  answer  was  put  *in,  denying  in      Jorden 

r. 

the  said  debt  was  entirely  at  an  end, 
and  that  the  said  Louisa  Jorden  had  ^  ^ 
given  up  or  abandoned  the  said  debt  I  *'^^  J 
in  consequence  of  the  kindness  the 
said  George  Money,  the  father,  had 
shown  to  the  said  Louisa  Jorden  and 
her  brother  when  they  were  in  India ; 
and  I  was  so  informed  as  aforesaid  by 
the  aforesaid  persons  at  my  residence 
at  Cuffuells,  and  afterwards  at  Whet- 
ham,  in  the  county  of  Wilts,  the 
residence  of  the  said  George  Money, 
the  father.  The  complainant  did 
marry  on  the  faith  of  the  abandon- 
ment of  the  said  debt,  as  I  knew  from 
the  statements  he  and  his  father  and 
brother  made  to  me  at  the  time,  and 
previously  to  the  preparation  of  the 
said  settlement;  and  it  was  on  the 
faith  of  the  said  debt  being  so  aban- 
doned that  I  consented  to  the  first  life- 
interest  in  the  property  of  my  said 
daughter  being  settled  upon  the  plain- 
tiff as  aforesaid;  and  I  would  not  [  *194,  m.  ] 
have  permitted  such  settlement  to  be 
executed  if  I  had  not  confided  in  such 
abandonment.*' 

Other  witnesses  wero  called  to 
support  the  plaintiff's  statement,  that 
this  claim  against  him  had  been 
actually  abandoned  by  Miss  Marnell. 
Extracts  from  the  depositions  of  a  few 
of  them  (relating  to  conversations 
which  took  place  before  Miss  Marnell's 
maiTiage  with  Mr.  Jorden)  are  here 
given: 

Mrs.  Amelia  Harden  deposed : 
*' Louisa  Jorden  did  frequently  men- 
tion to  me,  that  her  dear  boy  William 
Money  would  never  be  called  upon 
to  pay  a  penny  on  account  of  some 
bond  which  she  stated  had  been  given 
for  1,200/.  I  have  frequently  heard 
Louisa  Jorden  say  that  the  debt  was 
gone  and  was  abandoned  by  her,  say- 
ing ♦that  she  should  never  call  upon  [  *1  $>•■>,»•  ] 
him,  or  suffer  him  to  be  called  upon, 
for  any  part  of  such  debt." 

Elizabeth  Mead,  who  had  been  in 
Miss  Marneirs  service  in  1 843,  deposed : 
**  Louisa  Jorden  has  repeatedly,  but  I 
could  not  say  how  often,  declared  in 
my  presence  that  Mr,  William  Money's 
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Money  ^^^^  ^*^  gone  and  abandoned,  and  1 
have  heard  her  say  so  to  almost  every- 
one who  came  to  see  her ;  and  1  have 
[  *  196, 91,  ]  heard  her  make  these  declarations  in 
the  following  terms :  She  said  to  me 
two  or  three  days  after  Mr.  Charles 
Marneirs  death,  *Well,  I  haye  got 
that  cursed  bond ;  so  William  is  safe : 
he  shall  never  pay  one  farthing.'  And 
she  has  stood  in  the  middle  of  the 
room  and  clenched  her  fist,  and  said, 
*  He  shall  never  pay  one  farthing  of 
that  bond ;  so  help  me  God  ! '  And  I 
say  that  the  bond  as  a  debt  was  the 
subject  of  her  daily  conversation,  and 
she  often  awoke  me  at  night  to  speak 
of  it,  and  she  always  spoke  of  it  in  the 
same  way,  namely,  that  it  had  been 
given  up  when  her  brother  died,  and 
the  debt  abandoned.  About  six 
months  after  the  death  of  Mr.  Charles 
Marnell,  Miss  Mamell  was  staying  at 
No.  5,  Harley  Street,  and  one  night 
she  burnt  a  roll  of  papers  in  my 
presence,  and  said,  '  There  is  an  end 
of  the  bond ;  I  have  burnt  it ; '  and  I 
verily  believed  it  was  destroyed  ;  and 
Louisa  Jorden  afterwards  told  me  that 
the  reason  that  she  had  not  destroyed 
the  bond  long  ago,  was  that  her 
solicitor,  Mr.  Manning,  advised  her 
not,  because  she  might  recover  from 
Mr.  Hooper  the  debt,  or  his  part 
of  it ;  and  she  often  stated  to  me 
before  that  day,  that  Mr.  William 
Money  was  as  secure  as  if  the  bond 
were  destroyed.  I  heard  Miss  Mamell 
speak  of  a  marriage  intended  between 
Mr.  William  Money  and  a  daughter  of 
.  his  uncle  William ;  and  she  was  very 
angry  at  such  intended  marriage,  and 
she  said  these  words,  or  something 
like  it,  *  I've  given  him  up  the  bond, 
so  I  can't  help  it,  but  I  will  leave  all 
I  have  to  George ;  and  if  he  don't  use 
me  well,  I  will  leave  it  to  one  of  Mr. 
Money's  other  sons,  to  pay  the  debt 
of  gratitude  I  owe  to  their  father.'  I 
0  was  present  at  a  meeting  between  Miss 
Mamell  and  Mr.  George  Money  about 
the  28th  day  of  January,  18-13,  at 
No.  14,  Bedford  Square.  I  went  by 
her  request  to  Bedfoi-d  Square,  at  two 
o*clock,  and  found  them  together  in 


Mr.    Charles  Marnell's  room,   where 
Mr.  Charles  Marnell  was  lying  in  a 
dying  state  (he  died  next  day).     The 
said  ''^Louisa  Jorden,  at  four  the  same 
afternoon,  said  to  Mr.  Money,  while 
they  were  standing  at  the  bottom  of 
the  bed,  and  I  at  the  top,  fanning  Mr. 
Charles  Marnell,  'George  Money,  if 
Charles    has    left    me    his   property, 
William  shall  never  pay  one  farthing 
of  that  bond;  it  was  a  most  unjust 
transaction   on  the  part  of  Charles.' 
And  the  said  liouisa  Jorden  assigned 
Mr.  Money's  kindness  in  India  as  a 
consideration  for  abandoning  the  debt. 
I  have  heard  her  say  that  the  said 
debt  was  irrevocably  gone,  and  that 
it  was  cancelled,  and  she  used  many 
similar  expressions  ;  and  the  morning 
of  Mr.  Charles  Marneirs  death  she 
said  to  me,  while  he  was  lying  speech- 
less,   that  his  apoplectic  fit    was    a 
judgment     on    him    for    swindling 
William,  and  that  he  was  a  villain, 
and  had  made  Mr.  William  Money 
responsible  for  it,  because  he  thought 
Mr.  George  Money  would  pay  it ;  and 
I    have   repeatedly    heard    the    said 
Louisa   Jorden    say    to  Mr.   George 
Money,  when  he   complained  of  his 
son's  imprudence,  *  You  ought  not  to 
blame  Willy  so  much,  because  he  was 
the  dupe  of   swindlers,   and  Charles 
Mamell  did  not  act  as  he  ought  to 
have  done ; '  and   she    repeated    the 
expression  of  'Mr.  William  not  pay- 
ing, and  the  transaction  being  unjust,' 
to  Mr.  George  Money,  seveiul  times 
duiing    the     evening    of    the    28th 
January,  1843.    Miss  Mamell  wrote 
a  letter  to  Mr.  William  Money  in  my 
presence    the  day  after  Mr.  Charles 
Marneirs  death  ;  and  she  said  to  me, 
before  the  writing  of  such  letter,  'I 
will  set  Willy's  heart  at  rest ;  he  shall 
have  no  more  trouble  about  the  bond.' 
And  after  writing  such  letter  she  said, 
*  There,  I  have  set  his  heart  at  rest.' 
She  either  read  or  told  me  the  contents 
of  that  letter,  and  I  am  certain  that 
the  contents  were,  that  the  debt  was 
absolutely  abandoned,  and  that  Mr. 
William  Money  was  to  come  to  London 
to  the  funeral;   and   the  letter   was 
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positive  terms  that  there  had  been  any  ^abandonment  of  the  debt, 
or  any  contract  to  abandon  it  (i). 


taken  to  the  post,  directed  to  Mr. 
William  Money,  at  Brighton ;  and 
William  Money  came  to  London  in 
conserinence  of  such  letter.  I  was 
present  at  the  meeting  of  Miss  Mamell 
with  Mr.  William  Mono}',  and  the 
first  thing  that  Miss  Mamell  said 
when  Mr.  William  Money  came  in, 
was,  *  I  have  found  that  bond,  and 
you  are  safe.*  Mr.  William  Money 
kissed  her,  and  said,  *  Thank  you; 
you  have  always  been  very  kind  to 
me.'  And  Misa  Mamell,  in  the  con- 
versation, referred  to  Mr.  George 
Money's  kindness  to  her  in  India  as  a 
consideration  for  abandoning  the  said 
debt.  I  have  heard  *Mr.  William 
Money's  brother,  George  Henry 
Money,  ask  Miss  Mamell  why  she 
did  not  release  the  said  debt  which 
had  been  abandoned  at  Mr.  Charles 
MamelFs  death;  and  she  said  she 
could  not  execute  a  release  to  Mr. 
William  Money  without  releasing  Mr. 
Hooper,  and  that  she  must  keep  the 
bond  to  sue  Mr.  Hooper;  and  Mr. 
William  in  conversation  with  Miss 
Mamell  always  treated  the  said  debt 
and  spoke  of  it  as  abandoned  at  Mr. 
Charles's  death,  and  used  to  say  the 
bond  was  just  as  safe  in  Miss  MamelFs 
possession  as  if  it  was  destroyed." 

Miss  Emma  Duvis  deposed :  "I  was 
never  present  at  any  meeting  between 
the  said  Louisa  Jorden  and  Mr. 
Dulston,  but  I  was  present  at  two 
meetings  between  the  said  Louisa 
Jorden  and  Mr.  Manning,  and  both 
such  meetings  were  at  the  office  of 
Mr.  Manning ;  and  the  first  of  such 
meetings  was  when  I  accompanied 
the  said  Louisa  Jorden  to  the  office, 
about  ten  days  after  the  death  of 
Cliarles  Marnell :  and  I  say  that  the 
said  Louisa  Jorden  said,  on  entering 
with  the  said  Mr.  Manning,  *Well, 
Mr.  Manning,  I  want  you  to  give  me 
up  that  bond ;  I  wish  to  give  it  up  to 
the  dear  boy,  as  I  have  abandoned  the 
debt  to  him  and  his  father;  I  want 
him  to  feel  happy  about  it'  And  Mr. 
Manning  replied  :  '  No,  no  ;  not  yet. 


Jorden 
r. 

Money. 

[  n93  ] 


at  all    events;    we  may  yet  recover 

something   from    Hooper.'    And  he, 

Mr.  Manning,  then  turned  the  con- 

versation.     And  I  say  that  about  six 

months    afteiwanls  I    again   accom- 
panied the  said  Louisa  Jorden  to  Mr. 

Manning's  office,   and  we  went  into 

his  private  room ;   and  the  said  Louisa 

Jorden  said,  '  Good  morning  ;  I  have 

come  again  about  that  bond ;  I  want 

to  give  it  up  to  him,  and  make  the 

dear  boy  happy ;  it  is  of  no  use  my 

giving  him  the  copy  I  have,  as  long 

as   you  have  the    original,  for   you 

know  I  have    abandoned  the  debt.' 

And    the    said    Mr.    Manning   said, 

*  Patience,  patience,  my  good  lady ;  I     [  *197,  m.  1 

will  talk  to  you  about  it  in  a  few  days.' 

And  he  again  turned  the  conversation. 

And  we  came  away  in  a  cab ;  and  I 

said,  *I  do  not  think  Mr.  Manning 

likes  you  to  give  up  that  bond.'    And 

the  said  Louisa  Jorden  replied,  '  Well, 

well,  child,  it  does  not  signify ;  nothing 

can  be  done  without  my  sanction,  and 

he  knows  I  have  given  up  the  debt.' 

And  the  said  Louisa  Jorden  gave  me 

to  understand  -^'that  she  would  defy      [  *198,  m.  | 

Mr.  Manmng  to  keep  the  bond,  as  she 

had  given  up  the  debt" 

Mrs.  Sarah  Cooper  deposed:  *'She 
often  told  me  that  the  debt  which  the 
plaintiff  had  owed  her  brother  was 
abandoned  and  gone ;  that  she  had 
freely  forgiven  him  the  debt  since  her 
brother's  death.  On  one  occasion, 
some  years  ago,  I  asked  her  how  Mr. 
William  Money  was.  She  said  that  he 
had  not  been  to  see  her  for  some  time ; 
that  she  thought  he  ought  to  do  so,  as 
she  had  been  very  kind  to  him,  and  had 
forgiven  him  the  debt  which  he  owed 
her  brother,  and  which  she  told  me  was 
some  hundreds ;  and  she  added  that  she 
believed  he,  the  plaintiff,  was  going 
to  get  married  to  a  rich  young  lady." 
(1)  The  chief  evidence  given  for  the 
defendants  was  that  of  Mr.  Dalston, 
the  solicitor:  it  was  much  relied  on 
by  TiOrd  Cranworth  when  the  case 
was  before  the  Lords  Justices.  It  was 
as  follows :  *'I  called  on  the  plaintiff 
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[  ♦197  ] 


The  cause  was  heard  before  the  Master  of  the  Bolls,  who,  on 
the  9th  February,   1852,  granted  an  injunction  to  *restrain  the 


[  *199,  H.  ] 


at  his  chambers  in  the  Temple,  on  the 
14th  of  December,  1849,  in  consequence 
of  a  letter  I  received  from  him, 
appointing  me  to  do  so.  On  my  enter- 
ing the  room,  he  directed  his  clerk  to 
go  to  his  brother  Qeorge  Money,  and 
tell  him  I  was  there,  and  ask  him  to 
come  to  him ;  which  said  George 
Money  very  shortly  afterwards  did.  A 
conversation  to  the  following  effect 
then  ensued  between  us  ;  namely,  the 
said  plaintiff  stated  to  me  that  Charles 
Murnell  was  a  partner  with  him,  said 
plaintiff,  a  Mr.  Hooper,  and  others, 
in  a  speculation  in  Spanish  stock  or 
bonds,  and  that  he  (Mamell)  was  to 
find,  and  had  in  fact'  found,  the 
money ;  that  after  having  been  first 
repaid  his  advances,  he  was  to  have  a 
share  of  the  profits,  or  a  heavy  per- 
centage on  his  money,  at  his  option ; 
that  he  was  to  be  repaid  his  money  in 
any  event ;  that  the  speculation  had 
failed,  and  that  the  money  had  all  been 
lost,  and  that  said  plaintiff  was  only 
bound  to  pay  his  share.  I  said,  *1 
am  told  that  you  offered  Mr.  Jorden 
(meaning  said  defendant,  William 
Prue  Jorden)  300Z.,  whereas,  accord- 
ing to  your  statement,  your  share 
would  only  be  240/.*  To  which  plain- 
tiff replied,  *  Yes,  but  I  wished  to  act 
liberally  by  Mr.  Jorden.'  Plaintiff, 
or  his  brother  George,  and  I  rather 
think  the  latter^  then  said,  *  Are  you 
aware,  Mr.  Dalston,  that  Mies  Marnell 
gave  up  this  debt  to  my  brother  ?  '  and 
upon  my  replying  in  the  negative,  the 
same  speaker  replied,  *  She  has  done 
so  over  and  over  again.'  I  said  that 
I  had  never  heard  so,  nor,  except  as 
he  then  told  me,  had  I  ever  any  reason 
to  suppose  so :  and  I  asked  said 
plaintiff,  if  that  were  so,  why  he  had 
offered  to  pay  Mr.  Jorden  300/.,  or, 
what  was  the  same  thing,  to  get  his 
father  to  leave  Mrs.  Jorden  300/.,  in 
satisfaction  of  the  judgment,  alluding 
to  the  judgment  in  the  pleadings  of 
tliis  cause  mentioned.  To  which 
plaintiff  replied,  *  That  he  had  made 
that  offer  for  the  satisfaction  of  his 


mind,  as  he  was  anxious  to  pay  his 
share  of  the  money.*'    Plaintiff  like- 
wise stated,    in   the    course  of   said 
interview,  that  Richard  Mamell  had 
gone  or  ran  away  from  his  creditors  in 
India,  and  that  his  (plaintiff*s)  father 
had  compromised   Richard  Mamell's 
debts,  amounting  to  8,000/.,  for  2,000/., 
and  had  paid  that  sum  out  of  his  own 
pocket,  -^'and  that  it  had  never  been 
repaid  to  him ;  that  his,  said  plaintiff's, 
father,    had    given    the    Midnapore 
property  (alluding  to  the  Midnapore 
pix)perty  in  the  pleadings  of  this  cause 
mentioned)  to  Miss  Mamell ;  and  as 
that  was  a  mere  voluntary   convey- 
ance, he  said  plaintiff  would,  if  said 
judgment  were  enforced  against  him, 
sell  the  said  property,  and  with  the 
pi*oceeds  pay  what  he  was  called  upon 
for   on    the    said  judgment.      Upon 
which  I  said,  that  all  I  had  then  heai*d 
from    plaintiff  and  his  brother    was 
entirely  n*)w  to  me,  but  that  I  would 
report  what  he  said  to  my  clients,  Mr. 
and  Mrs.  Jorden ;  that  it  was  their 
intention  to  have   the  judgment  re- 
vived at  all  events,  but  that  I  had  no 
instructions  to  act  upon  the  judgment 
in  any  way  beyond  restoring  it  to  a 
proper  state  as  a  subsisting  judgment, 
and    that  my  object  in  seeking    an 
interview  with  said  plaintiff  was  to 
ascertain  if  it  could  be  revived  in  any 
way  by  consent  or  otherwise  at  the 
least  possible  expense.    Plaintiff  re- 
phed  that  he  should  not  consent,  but 
should  oppose  the  revival  of  said  judg- 
ment, and  that  he  would  file  a  bill  in 
Chancery  and  protect  himself  against 
it,  on  the  grounds  of  its  having  been 
a  partnership,  and  of  his  youth  and 
inexpeiience  at  the  time  he  executed 
the  bond  and  warrant  of  attorney,  and 
of  Mrs.  Jorden's  having  given  him  up 
the  debt.    This  is  the  substance  and 
effect  of  what  passed  at  said  interview 
respecting  said  judgment  and  Midna- 
pore property,  and  I  have  repeated  the 
expressions  used  by  the  parties  on  that 
occasion  as  nearly    as    my   memory 
serves  me." 
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defendants  from  enforcing  the  judgment  on  the  warrant  of  attorney.       Jordev 
The  case  was  taken  by  appeal  *before  the  Lords  Justices,  who,  on      money. 
the  29th  May,  1852,  delivered  judgment.     Their  Lordships  differed       [  ♦198  ] 
in    opinion.     *Lord  Justice   Knight  Bruce  concurred  with  the      [  'i^:*  ] 
Master  of  the  Bolls,  and  Lord  Justice  Lord  Cranworth  thought 
that  the  order  of  his  Honour  must  be  reversed.     The  order  made  at 
the  Bolls  continued,  therefore,  to  stand,  and  this  appeal  was  then 
brought. 

Mr.  Roll  and  Mr.  Willcock  {Mr.  White  was  with  them)  for  the 
appellants.    *     *     * 

Mr.  lioundell  Palmer  and  Mr.  Bates,  for  the  respondents.  *  *  *        [  2U3  j 

Mr.  Rolt  replied.  [  2U8  ] 

.  [The  arguments  of  counsel  and  the  material  cases  cited  by  them 
are  sufficiently  stated  in  the  following  judgments.] 

The  Lord  Chancellor,  after  very  fully  stating  the  facts  of  the  case' 
and  observing  that  though  for  convenience  sake  he  should 
speak  only  of  the  bond,  his  observations  must  be  taken  to 
apply  equally  to  the  warrant  of  attorney,  proceeded  thus : 

The  first  question  we  have  to  consider  is,  whether  the  *bond  was  [  *209  ] 
a  valid  security,  because  though  it  has  not  been  actually  argued 
that  it  was  not,  yet  a  good  deal  of  discussion  took  place  upon  the 
question  of  this  bond  with  a  view  to  show  that  the  plaintiff  had 
been  induced  by  Charles  Marnell  improperly  to  execute  it,  and  that 
in  truth  he  ought  never  to  have  been  liable  for  the  sum  for  which  it 
was  given.  On  that  point  not  much  reliance  was  placed,  but  I 
ought,  perhaps,  to  say  that  I  do  not  entertain  a  doubt  that,  at  all 
events  for  the  purpose  of  this  suit,  it  must  be  treated  as  a  valid 
bond. 

The  transaction  which  gave  rise  to  the  bond  was  unquestionably 
one  of  a  very  doubtful  character ;  but  however  hard  the  terms  on 
which  the  money  was  obtained  might  be,  they  were  perfectly  lawful 
terms,  which  the  parties  being  all  sid  juris,  and  upon  an  equal 
footing,  could  accept  or  refuse.  I  may  stipulate  what  I  choose, 
though  I  cannot  thereby  absolve  myself  from  liability  to  third  per- 
sons. I  may  stipulate  with  another,  if  I  like  to  do  so  and  he  likes 
to  agree,  that  I  will  advance  1,200^.  upon  a  speculation  upon  the 
terms,  that  at  all  events  he  is  to  pay  me  1,2002.  with  interest ;  that 
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JoBDBN      if  there  is  profit,  I  am  to  have  a  share  of  that  profit,  and  if  there 

Money.  is  ^  loss,  he  is  to  bear  the  loss ;  or  upon  any  other  terms  between 
ourselves  for  which  we  may  choose  to  stipulate.  I  do  not  inquire 
into  the  relations  of  these  persons  as  between  themselves  and  third 
parties.  However,  whatever  the  terms  were,  the  bond  and  the 
warrant  of  attorney  were  given,  and  being  given,  William  Money 
thinks  that  there  is  something  afterwards  to  affect  his  liability  to 
Charles  Marnell  as  to  the  payment  of  the  1,200!. 

I  had  occasion,  being  one  of  the  Lords  Justices  when  the  case  was 
considered  upon  appeal,  to  look  into  the  matter  very  attentively,  and 
I  have  again  done  so  on  this  occasion.  Whatever  defects  there  may  be 

[  ♦210  ]  in  my  judicial  character,  *the  being  too  confident  in  my  own  opinion 
is  not  one  of  them,  perhaps  the  reverse ;  but  having  again  examined 
the  matter,  I  cannot  arrive  at  any  conclusion  different  from  that  at 
which  I  arrived  when  the  case  was  before  me  in  the  Court  below. 

There  are  two  grounds  upon  which  it  is  said  that  the  partiei 
have  lost  their  right  to  enforce  the  bond.  The  one  is,  that  pre- 
viously to  William  Money's  marriage,  Mrs.  Jorden,  then  Miss 
Marnell,  represented  that  the  bond  had  been  abandoned,  that  she 
had  given  up  her  right  upon  it,  and  upon  the  faith  of  that  represen- 
tation the  marriage  was  contracted.  And  then  it  is  said  that  upon 
a  principle  well  known  in  the  law,  founded  upon  good  faith  and 
equity,  a  principle  equally  of  law  and  of  equity,  if  a  person  makes 
any  false  representation  to  another,  and  that  other  acts  upon  that 
false  representation,  the  person  who  has  made  it  shall  not  after- 
wards be  allowed  to  set  up  that  what  he  said  was  false,  and  to  assert 
the  real  truth  in  place  of  the  falsehood  which  has  so  misled  the 
other.  That  is  a  principle  of  universal  application,  and  has  been 
particularly  applied  to  cases  where  representations  have  been  made 
as  to  the  state  of  the  property  of  persons  about  to  contract  marriage, 
and  where,  upon  the  faith  of  such  representations,  marriage  has 
been  contracted.  There  the  person  who  has  made  the  false  repre- 
sentations has  in  a  great  many  cases  been  held  bound  to  make  his 
representations  good.  A  leading  case,  Neville  v.  Wilkinson  (1),  upon 
that  subject,  which  has  been  referred  to,  came  before  Lord  Thurlow. 
In  that  case,  Mr.  Neville,  the  son  of  Lord  Abergavenny,  was  in 
treaty  for  a  marriage  with  the  daughter  of  a  very  rich  person,  a 
gentleman  of  the  name  of  Robinson.  The  father  of  the  young  lady, 
it  seems,  was  anxious  as  to  the  property,  knowing  that  Mr.  Neville, 

[  '211  ]       the  intended  husband,  was  a  young  man  *of  expensive  habits,  and 

(1)  1  Br.  C.  C.  543. 
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that  he  was  involved  in  considerable  debts,  and  Mr.  Neville,  in  Joudex 
order  to  quiet  Mr.  Robinson's  mind,  induced  Wilkinson,  the  defen-  money. 
dant,  who  was  his  principal  agent,  to  make  out  a  schedule,  and  to 
state  it  to  be  a  schedule  of  all  the  debts  to  which  Mr.  Neville  was 
liable.  Mr.  Wilkinson  did  so,  and  he  represented  that  a  sum  of 
iSfiOOL  was  the  amount  of  all  Mr.  Neville's  debts,  concealing,  at 
the  instance  of  Mr.  Neville,  from  Mr.  Bobinson,  the  fact  that 
besides  the  18,000i.,  Mr.  Neville  was  really  indebted  to  Wilkinson 
himself,  and  another  person,  in  a  further  sum  of  nearly  8,000/., 
making  26,000/.,  instead  of  18,000/.  Upon  that  representation  the 
marriage  took  place,  and  provision  was  made  for  the  payment  of 
the  18,000/.  debts,  and  then  Mr.  Robinson  thought  that  his  daughter 
was  marrying  a  person  who  was  free  from  debt.  Afterwards  Mr. 
Wilkinson  sought  to  enforce  his  own  claim  of  8,000/.,  and  Lord 
Thurlow  said  that  he  could  not  do  that ;  he  had  represented  that 
there  was  not  any  sum  of  8,000/.  due  to  him,  and  upon  the  faith  of 
that  representation  the  marriage  had  been  contracted,  and  he  could 
not  be  suffered  to  say  that  that  which  he  had  thus  represented  was 
a  falsehood,  and  now  to  proceed  upon  the  truth. 

That  was,  in  truth,  a  decision  which  was  exactly  in  conformity 
with  what  had  been  previously  decided  by  Lord  Mansfield,  in  the 
case  of  Montejion  v.  Mont^oH  (1).  In  that  case  Joseph  Montefiori, 
being  about  to  contract  marriage,  induced  his  brother  Moses  to  give 
him  a  note  for  a  large  sum  of  money,  as  the  balance  of  accounts 
between  them,  which  balance  Moses  acknowledged  to  have  in  his 
hands,  though,  in  truth,  no  such  balance,  or  anything  like  it,  existed. 
The  marriage  took  place  upon  the  faith  of  that  representation. 
Moses  afterwards  sought  to  get  back  the  *note,  and  the  matter  was  [  *2i2  ] 
referred  to  arbitration.  The  arbitrators  awarded  the  note  to  be 
given  up,  but  the  matter  was  brought  before  the  Court  of  King's 
Bench,  and  Lord  Mansfield  said,  ''  No,  it  shall  be  as  you  repre- 
sented it  to  be.  No  man  shall  set  up  his  own  iniquity  as  a  defence, 
any  more  than  as  a  cause  of  action." 

There  had  been  a  much  earlier  case  of  GdU  v.  Lindo  (2),  where 
just  in  the  same  way  a  person,  in  order  to  make  it  appear  that  his 
sister  had  a  fortune  of  500/.,  whereas,  in  truth,  she  only  had  850/., 
gave  her  a  sum  of  160/.,  so  as  to  make  up  the  500/.,  and  she  gave 
him  a  bond  for  the  amount.  After  the  marriage  had  taken  place 
upon  the  faith  of  that,  it  was  held  that  the  bond  could  not  be 
enforced,  and  it  was  ordered  to  be  delivered  up  to  be  cancelled. 
(1)  ]  W.  B1.368.  (2)  1  Vera.  475. 
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JoBDEK  These  principles  are  plainly  and  perfectly  intelligible,  and  quite 

Money  consistent  with  good  sense,  and  I  should  be  in  the  last  degree  sorry 
that  any  opinion  or  decision  to  which  I  am  a  party,  should  lead  to 
a  notion  that  I,  in  the  slightest  degree,  question  their  propriety. 
Nay,  more,  I  think  that  the  principle  has  been  carried,  and  may  be 
carried,  much  further ;  because  I  think  it  is  not  necessary  that  the 
party  making  the  representation  should  know  that  it  was  false ;  no 
fraud  need  have  been  intended  at  the  time.  But  if  the  party  has 
unwittingly  misled  another,  you  must  add  that  he  has  misled 
another  under  such  circumstances  that  he  had  reasonable  ground  for 
supposing  that  the  person  whom  he  was  misleading  was  to  act  upon 
what  he  was  sayings  It  will  not  do  if  he  merely  said  something,  sup'> 
posing  it  to  be  quite  right,  and  then  that  some  stranger,  having  heard 
and  acted  upon  it,  should  afterwards  come  to  him  to  make  it  good. 
I  •213  ]  The  whole  doctrine  was  very  much  considered  at  law,  *for  it  is  a 

doctrine  not  confined  to  cases  in  equity,  but  one  that  prevails  at 
law  also ;  and  there  are,  in  fact,  more  cases  upon  the  subject  at 
law  than  in  equity.  It  was  much  considered  in  the  case  of  Free- 
man V.  Cooke  (1).  There  had  been  a  previous  case  in  the  Court  of 
Queen's  Bench,  of  Pickard  v.  Sears  (a),  in  which  the  doctrine  had 
also  prevailed.  I  shall  shortly  refer  your  Lordships  to  what  fell 
from  Mr.  Baron  Pabee,  who  after  great  consideration  amongst  all 
the  Judges  of  the  Court  of  Exchequer,  (to  which  I  can  speak  from 
personal  knowledge),  delivered  judgment  in  Freeman  v.  Cooke.  I 
need  not  refer  to  the  particular  facts  in  that  case;  it  was  a  case 
where,  upon  the  sheriff  seizing  goods,  a  party  had  made  certain 
representations  as  to  the  ownership  of  them,  and  the  question  was 
whether  he  was  estopped  from  disputing  the  truth  of  what  he  had 
so  said.  Mr.  Baron  Parke  says  (s),  '*  The  estoppel  therefore,  if  it 
be  one,  created  by  the  conduct  of  the  bankrupt  in  this  case,  is  not 
opened  by  the  omission  to  plead  it,  and  the  only  question  is,  whether 
it  be  an  estoppel  ?  It  is  contended  that  it  was  upon  the  authority 
of  the  rule  laid  down  in  Pickard  v.  Sears.  That  rule  is,  *  that 
where  one  by  his  words  or  conduct  wilfully  causes  another  to  believe 
in  the  existence  of  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief,  or  to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time.'  That  was  founded  on  previous 
authorities  in  the  cases  Orcaves  v.  Key,  Hearne  v.  Rogers  (4),  and 

(1)  76  R.  B.  711  (2  Ex.  Go4).  (3)  76  B.  B.  718  (2  Ex.  662). 

(2)  46  B.  B.  538  (6  Ad.  &  El.  469).  (4)  Both  cited,  45  R.  B.  p.  542. 
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has  been  acted  upon  in  some  cases  since.  The  principle  is  stated  more  Joudex 
broadly  by  Lord  Dbnman,  in  the  case  of  Gregg  v.  Wells,  where  his  money. 
Lordship  says  that  a  party  who  negligently  or  culpably  stands  by 
and  allows  another  to  contract  on  the  *faith  of  a  fact  which  he  can  [  •2U  ] 
contradict,  cannot  afterwards  dispate  that  fact  in  an  action  against 
the  person  whom  he  has  himself  assisted  in  deceiving/'  (I  must 
beg  leave,  by  the  way,  to  say  that  I  think  that  this  is  stated  a  little 
too  broadly).  "Whether  that  rule  has  been  correctly  acted  upon 
by  the  jury,  in  all  the  reported  cases  in  which  it  has  been  applied, 
is  not  now  the  question ;  but  the  proposition  contained  in  the  rule 
itself,  as  above  laid  down  in  the  case  of  Pickard  v.  Sears,  must  be 
considered  as  established.  By  the  term  *  wilfully,'  however,  in  that 
rule,  we  must  understand,  if  not  that  the  party  represents  that  to 
be  true  which  he  knows  to  be  untrue,  at  least  that  he  means  his 
representation  to  be  acted  upon,  and  that  it  is  acted  upon  accordingly  ; 
and  if,  whatever  a  man's  real  intention  may  be,  he  so  conducts  him- 
self that  a  reasonable  man  would  take  the  representation  to  be  true, 
and  believe  that  it  was  meant  that  he  should  act  upon  it,  and  did 
act  upon  it  as  true,  the  party  making  the  representation  woald  be 
equally  precluded  from  contesting  its  truth." 

My  Lords,  I  believe  that  the  rule  of  law,  which,  as  I  have  more 
than  once  said,  is  a  rule  founded  upon  perfectly  good  sense  and  is 
intelligible  to  every  capacity,  is  illustrated  by  what  then  fell  from 
Mr.  Baron  Parke,  as  well  and  as  accurately  as  in  any  of  the  cases 
upon  the  subject.  The  qaestion  is,  whether  the  evidence  here 
shows  that  anything  took  place  which  brings  the  case  within  those 
authorities.  I  am  clearly  of  opinion,  as  clearly  as  I  can  be,  knowing 
that  I  am  counter  in  this  respect,  certainly,  to  an  authority  for 
which  I  feel  very  great  deference,  namely,  the  Master  of  the 
Bolls,  probably  to  the  Lords  Justices,  and  I  have  some  reason  to 
suppose,  also  to  some  at  least  of  your  Lordships,  that  it  does  not. 
I  am  bound  to  state  my  view  of  Ihe  case ;  I  think  that  that  doctrine 
does  not  apply  to  a  case  where  the  representation  is  not  a  repre- 
sentation of  a  fact,  "i^but  a  statement  of  something  which  the  party  [  «215  ] 
intends  or  does  not  intend  to  do.  In  the  former  case  it  is  a  con- 
tract, in  the  latter  it  is  not ;  what  is  here  contended  for,  is  this, 
that  Mrs.  Jorden,  then  Miss  Marnell,  over  and  over  again  repre- 
sented that  she  abandoned  the  debt.  Clothe  that  in  any  words  you 
please,  it  means  no  more  than  this,  that  she  would  never  enforce 
the  debt ;  she  does  not  mean,  in  saying  that  she  had  abandoned  it, 
to  say  that  she  had  executed  a  release  of  the  debt  so  as  to  preclude 
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joRDEN  her  legal  right  to  sue.  All  that  she  could  mean,  was  that  she 
Money.  positively  promised  that  she  never  would  enforce  it.  My  opinion 
is,  that  if  all  the  evidence  had  come  up  to  the  mark,  which,  for 
reasons  I  shall  presently  state,  I  do  not  think  it  did,  that  if  upon 
the  very  eve  of  the  marriage  she  had  said,  "  William  Money,  I 
never  will  enforce  the  bond  against  you,"  that  would  not  bring  it 
within  these  cases.  It  might  be,  if  all  statutable  requisites,  so  far 
as  there  are  statutable  requisites,  had  been  complied  with,  that  it 
would  have  been  a  very  good  contract  whereby  she  might  have 
bound  herself  not  to  enforce  the  payment.  That,  however,  is  not 
the  way  in  which  it  is  put  here ;  in  short,  it  could  not  have  been, 
because  it  must  have  been  a  contract  reduced  into  writing  and 
signed ;  but  that  is  not  the  way  in  which  this  case  is  put ;  it  is 
put  entirely  upon  the  ground  of  representation.  Now,  my  Lords, 
I  think  that  the  not  adhering  to  this  statement,  call  it  contract  or 
call  it  representation,  is  no  more  a  fraud  than  it  would  be  not 
adhering  to  her  engagement,  if  she  had  said,  ''Mr.  William  Money, 
you  may  marry ;  do  not  be  in  fear,  you  will  not  be  in  want ;  I 
promise  to  settle  10,000/.  Consols  upon  you."  If  she  does  not 
perform  that  promise,  she  is  guilty  of  a  breach  of  contract,  in 
respect  of  which  she  may  be  sued,  if  it  is  put  into  a  valid  form, 
but  not  otherwise  ;  so  if  she  had  said,  as  she  did  to  William  Money, 
[  ♦iie  ]  "  I  mean  to  give  you  everything  I  am  worth  in  the  world ;  *I 
promise  to  do  so ; "  her  not  doing  so,  is  no  fraud  in  the  sense  in 
which  these  cases  speak  of  fraud ;  it  is  no  misrepresentation  of 
a  fact  which  the  party  is  afterwards  held  bound  to  make  good  as . 
true  ;  it  seems  to  me  that  the  distinction  is  founded  upon  perfectly 
good  sense,  and  that  in  truth  in  the  case  of  what  is  something 
future,  there  is  no  reason  for  the  application  of  the  rule,  because 
the  parties  have  only  to  say,  "  Enter  into  a  contract,"  and  then  all 
difficulty  is  removed.  It  appears  to  me,  therefore,  that  this  which 
is  the  ground  upon  which  the  Master  of  the  Bolls  proceeded,  and 
upon  which  he  thought  that  the  plaintiff  Money  had  the  right  to 
restrain  the  Jordens  from  enforcing  this  bond,  fails,  for  the  reasons 
which  I  have  stated. 

There  was  another  ground,  however,  upon  which  it  was  suggested 
by  Mr.  Money,  and  strongly  argued,  that  he  was  entitled  to  relief, 
and  upon  which  ground  my  then  learned  colleague  Lord  Justice 
Knight  Bruce  also  decided  in  favour  of  the  plaintiff.  It  was  this : 
It  was  said  that  the  Midnapore  property,  which  was  settled  by 
Mr.  Money,  the  father,  upon  Miss  Marnell,  then  in  India,  was  a 
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mere  gift,  a  mere  voluntary  settlement,  a  settlement,  therefore,      Jorden 

which  it  was  competent  to  Mr.  Money,  the  settlor,  to  defeat  by       Money. 

parting  with  it  for  a  valuable  consideration   to   another:    that 

Mr.  Money,  the  father,  when  his  son  was  about  to  marry,  had  an 

interview  with  Mrs.  Jorden  (this  is  the  allegation) ;  and  that,  as 

the  result  of  that  interview,  he  agreed  with  her  that  he  would 

never  exercise  the  power  of  revoking  the  Midnapore  settlement, 

in  consideration  of  her  engaging  never  to  enforce  the  bond  ;  that 

that  agreement  having  been  entered  into,  upon  the  faith  of  it  the 

parties  married.     Mr.  Money  has  certainly,  if  such  an  agreement 

was  entered  into,  performed  his  part  of  it,  for  he  has  since  died 

without  ever  attempting  to  exercise  that  power  of  revoking  the  gift 

of  the  Midnapore  property.     *And  I  may  say,  in  passing,  that  it       L  *2i7  ] 

appears  to  me  that  the  allusion  which  was  made  in  the  course  of 

the  argument  to  the  Statute  of  Frauds  in  such  a  case  is  wholly 

inapplicable;  it  would  not  apply  at  all.    The  contract  sought  to 

be  enforced  against  Mrs.  Jorden  would  be  a  contract  not  to  sue 

upon  a  certain  bond  ;  that  is  not  within  the  Statute  of  Frauds :  if 

there  was  a  valid  consideration  for  that  contract,  unquestionably 

she  was  bound  to  perform  it.    I  advert  to  this  only  because  certain 

expressions  fell  from  me  in  the  argument,  in  which  I  said  that  the 

Statute  of  Frauds  could  not  be  insisted  upon  for  another  reason. 

I  only  wish  to  say  that  I  doubt  the  validity  of  that  reason  ;  but  in 

truth  it  comes  to  the  same  result,  because  I  think  that  the  Statute 

of  Frauds  in  no  respect  applies. 

The  question  upon  this  part  of  the  case  is  simply  one  of  fact. 
Is  it  made  out  by  such  evidence  as  can  justify  a  court  of  justice 
in  acting  upon  it,  that  such  a  contract  as  that  which  is  alleged 
really  was  entered  into  ?  I  thought  when  the  case  was  before  the 
Lords  Justices  below,  and  I  am  unable  to  alter  that  opinion,  that 
it  was  not  so  made  out.  As  I  stated  before,  it  is  spoken  to  by 
only  one  witness,  and  could  only  be  spoken  to  by  one  witness, 
because  it  is  a  contract  at  which  nobody  was  alleged  to  have  been 
present  except  Mr.  Money  himself ;  and  it  is  positively  denied  by 
the  other  party  to  that  alleged  contract,  namely,  Mrs.  Jorden,  who 
is  the  defendant.  Now  the  rule  of  the  court  of  equity  in  such  a 
case  is  perfectly  clear :  the  present  law  of  evidence,  which  my 
noble  and  learned  friend  has  introduced,  which  allows  the  parties 
to  be  examined,  may  create  a  little  difficulty  about  that  sometimes  ; 
but  that  difficulty  cannot  arise  in  this  case,  because  that  which  is 
now  the  law  of  evidence  for  examining  parties  was  not  then  in 
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JoRDKN  force.  The  rule  of  equity  is  clear,  and  is  one  of  good  sense,  that 
Money.  if  a  particular  allegation  is  supported  by  *only  one  witness,  and 
[  'SIS  ]  is  positively  denied  by  the  answer  of  the  defendant,  and  there  is 
nothing  to  show  that  the  one  is  more  to  be  credited  than  the  other, 
you  cannot  enforce  against  the  defendant  that  which  rests  upon 
the  testimony  of  one  witness  contradicted  by  the  answer  of  the 
defendant.  The  existence  of  such  a  rule  is  not  denied ;  but  then 
it  was  very  ably  argued  by  Mr.  RoundeU  Palmer,  that  you  must 
take  that  rule  in  its  entirety ;  that  though  the  rule  is,  that  if  a 
matter  spoten  to  by  one  witness  is  contradicted  by  the  answer,  it 
cannot  be  enforced,  if  there  is  no  reason  to  give  more  credit  to  the 
witness  than  to  the  answer ;  yet  it  certainly  may  be  enforced  if 
the  answer  is  such  that,  looking  at  it  altogether,  it  is  an  answer 
you  cannot  rely  upon.  I  take  it,  that  the  real  sense  of  that  qualifi- 
cation is,  that  you  must  look  at  the  answer  with  the  concomitant 
circumstances,  which  may  tend  to  depreciate  that  answer ;  and  you 
must  look  at  the  testimony  of  the  witness  with  all  the  circumstances 
which  may  tend  to  invalidate  that  testimony ;  and,  doing  so,  I  still 
come  to  the  conclusion  which  I  arrived  at  before,  that  there  is  not 
only  nothing  to  satisfy  me  that  this  contract  was  entered  into  ;  but 
I  must  go  further,  and  say  I  am  quite  convinced,  as  far  as  I  can 
be  convinced  of  a  transaction  to  which  I  was  not  a  party,  which  is 
one  of  many  years*  standing,  and  upon  which  we  have  very  little 
testimony,  that  that  contract  never  was  entered  into  in  the  sense  of 
Mrs.  Jorden  understanding  that  she  was  binding  herself  to  do  that 
which  I  suppose  Mr.  Money  thought  she  was  binding  herself  to  do. 
In  order  to  show  that  Mrs.  Jorden's  statement  is  not  to  be  relied 
upon,  Mr.  RoundeU  Palmer  made  a  very  able  analysis  of  her  evidence, 
for  the  purpose  of  showing  that  she  has,  in  a  great  variety  of 
particulars,  stated  matters  which  are  so  entirely  at  variance  with 
[  *2i9  ]  the  testimony  of  a  *host  of  other  witnesses,  that  you  cannot  rely 
upon  a  word  she  says.  I  think  that  is  a  very  legitimate  mode  of 
looking  at  the  answer,  to  see  whether  it  is  an  answer  that  can  be 
put  in  competition  with  the  testimony  which  goes  against  it.  It 
may  be,  that  this  is  a  matter  as  to  which  it  is  almost  impossible 
to  state  exactly  what  it  is  that  influences  the  mind ;  but  I  cannot  say 
that  I  arrive  at  the  conclusion  at  which  he  does,  that  Mrs.  Jorden 
is  a  person  altogether  so  untrustworthy  that  you  cannot  believe 
what  she  says.  I  do  believe  she  has  stated  in  her  answer  many 
things  which  are  entirely  inaccurate.  I  believe  that  she  very  often 
said  that  she  wholly  abandoned  the  debt ;  that  she  had  the  greatest 


VOL.  CI.]  1854.     H.  L.     5  H.  L.  C.  219—220.  18 

affection  for  William,  and  wholly  abandoned  the  debt.  What  did  Jobden 
she  mean  by  that  ?  Why,  she  meant  fco  say  (what  was  perfectly  jionby. 
true  at  the  time)  that  she  had  no  intention  of  enforcing  it.  That 
that  was  her  meaning,  and  her  only  meaning,  is,  I  think,  to  be 
deduced  from  the  evidence  of  a  great  number  of  witnesses,  even  of 
those  who  speak  most  strongly  upon  this  subject.  (His  Lordship 
here  went  into  a  very  minute  examination  of  the  evidence,  in  order 
to  show  that  the  expressions  of  Mrs.  Jorden  merely  meant  an 
intention  never  to  enforce  the  bond,  and  that  even  the  words  **  had 
abandoned"  must  be  so  construed ;  it  being  especially  to  be  remarked, 
that  the  evidence  to  establish  the  use  of  those  particular  words  was, 
in  every  instance,  evidence  given  according  to  the  form  of  expres- 
sion which  the  form  of  the  interrogatory  had  itself  suggested.  He 
then  examined  the  evidence  as  to  the  alleged  contract  arising  out  of 
the  declaration  by  Mr.  Money  the  elder,  that  he  would  not  execute 
a  deed  to  deprive  her  of  that  property  if  she  would  abandon  the 
claim  on  the  bond  ;  and  he  then  proceeded  thus  :) 

In  the  first  place,  what  I  think  a  Judge,  in  deciding  upon  this 
matter,  has  to  satisfy  Limself  upon,  is  this :  Looking  *to  what  is  [  ^220  ) 
stated  by  the  defendant  upon  the  answer,  and  deducting  from  it  all 
you  please  on  account  of  the  loose  and  incorrect  way  in  which 
Mrs.  Jorden  has  represented  many  of  those  transactions,  which  are 
rather  questions  of  feelings  than  questions  of  fact,  do  you  believe, 
can  ybu  believe,  as  a  Judge,  that  this  passed  under  such  circum- 
stances,  that  Mrs.  Jorden  understood  herself  to  be  entering  into 
a  positive  contract,  that  on  the  one  side  the  Midnapore  property 
should  be  hers  irrevocably,  and  that  on  the  other  she  should  never 
enforce  the  bond  ?  My  Lords,  I  cannot  believe  that  she  so  under- 
stood it;  and  not  meaning  to  say  anything  against  Mr.  Money, 
who  I  believe  to  be  a  gentleman  of  the  highest  respectability,  who 
is  now  dead,  and  whose  testimony  would  be  entitled  to  all  weight, 
I  must  say,  that  I  think,  if  this  be  a  correct  account,  that  in  a 
conversation  which  he  had,  it  was  agreed  by  and  between  Miss 
Mamell  and  himself,  that  in  consideration  of  his  permitting  her  to 
continue  in  the  possession  and  enjoyment  of  that  property,  she 
should  engage  wholly  to  abandon  the  debt,  it  is  the  most  unfortunate 
thing  I  ever  knew  in  my  life  that  Mr.  Money,  a  barrister,  a  man 
advanced  in  life,  whose  son  was  about  to  marry,  who,  as  the  father 
knew,  had  this  outstanding  claim  against  him,  if  he  thought  that 
this  was  a  positive  contract,  and  that  the  lady  so  understood  it, — 
I  say  it  is  the  most  unfortunate  thing  I  ever  knew  in  my  life,  that 


186  1854.    H,  L-     5  H.  L,  C.  220—222.  [r.r- 


JoRDBN  he  did  not  reduce  it  into  writing,  beoanee  if  the  lady  so  understood 
Money.  it,  she  would  have  been  perfectly  willing  to  sign  the  writing.  I 
cannot  help  thinking  that  some  loose  conversations  took  place  then 
as  before,  but  that  was  all.  I  will  not  say  that  Mr.  Money  knew 
that  Mrs.  Jorden  did  not  understand  it  to  be  a  contract  binding  on 
her,  but  there  is  her  own  positive  denial  that  she  did  so  know  and 
understand  it. 
I  *22i  ]  Then  I  think  beyond  that,  the  further  evidence  furnishes  *8trong 

grounds  for  supposing  that  the  parties  themselves  did  not  so  under- 
stand it.     Because,  observe  what  passed.    This  marriage  had  been 
contemplated  in  the  year  1844  ;  it  was  not  effected  till  the  year  1845. 
In  the  year  1844,  while  the  marriage  was  first  in  contemplation, 
the  mother,  Mrs.  Money,  who  is  a  French  lady,  had  a  conversation 
with  Miss  Marnell,  in  which  she  strongly  pressed  Miss  Marnell  to 
give  up  this  bond,  and,  what  is  partly  relied  upon  is,  that  she 
did  then  agree  not  to  enforce  the  bond.     Now,  my  Lords,  what  I 
understand  from  that  conversation  is  exactly  the  contrary,  that  she 
did  not  agree,  that  she  would  not  agree,  but  made  excuses  for  not 
agreeing  to  give  up  the  bond.     She  made  excuses  for  not  giving  up 
the  bond.     She  said,  *'  She  wanted  to  keep  it ;  that  it  would  be 
necessary  for  her  to  have  it,  because  another  person,  at  that  time  a 
bankrupt,  was  liable."     But  she  repeatedly,  when  asked  to  give  it 
up,  says,  "  No ;  I  will  never  enforce  it ;  "  but  being  pressed  to  give 
up  the  bond,  she  added,  "  No  ;  I  will  be  trusted.     I  will  not  give 
you  up  the  bond."    What  is  the  meaning  of  that  ?    It  is  this :  "  I 
will  retain  my  legal  right,  and  I  will  make  you  rely  upon  my 
honour."  That  is  what  she  means.    I  must  say,  after  this,  to  enforce 
it,  is  a  breach  of  honour  as  strong  as  one  can  well  imagine.    About 
that  I  have  no  doubt.     But  the  question  is  not  whether  Mrs.  Jorden 
has  forfeited  her  honour,  but  whether  she  is  now  enforcing  some- 
thing which  she  did  not  always  assert  she  had  a  right,  and  would 
retain  her  right,  to  enforce  ;  and  when  she  said  to  Mrs.  Money,  "  I 
will  give  you  my  word  of  honour  I  will  never  enforce  it,  but  I  will 
not  give  it  up ;  "  whether  she  did  not  mean  by  that,  "  I  will  keep 
the  bond,  because  I  will  keep  my  legal  right."     That  this  was  the 
understanding  of  the  parties  is  perfectly  manifest  from  subsequent 
f  »222  ]       negotiations  with  Mr.  Money  to  which  he  speaks,  because  if  ♦the 
parties  had  understood  this  to  be  an  engagement  upon  her  part 
positively  that  she  would  not  enforce  it,  what  is  the  meaning  of 
Mr.  Money  afterwards  stipulating,  that  if  she  will  then  agree  not  to 
enforce  it,  he  will  agree  never  to  disturb  the  Midnapore  settlement  ? 
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The  conduct  of  the  parties  seems  to  me  to  show  clearly  that  that  was      Jorden 
the  understanding  of  all  of  them.   I  have  no  doubt  she  made  them  the       mokbt. 
promise  in  honour,  but  that  she  made  this  distinction  :  "  It  shall  be 
in  honour  only,  or  binding  in  honour  only,  but  that  the  bond,  or 
that  which  constitutes  the  legal  right,  I  will  retain.*' 

That  is  made,  I  think,  still  more  manifest  by  what  takes  place 
after  the  marriage.  Mr.  Money  says  in  his  evidence,  that  he 
communicated  this  fact  in  express  terms,  that  it  was  agreed  by 
and  between,  and  so  on;  that  he  communicated  that  to  young 
Mr.  Money,  his  son,  previously  to  the  marriage.  Now  let  us  see 
what  happened.  The  marriage  of  Mr.  Money  took  place  in  1845. 
After  that  marriage,  occurred  the  marriage  between  Miss  Marnell 
and  Mr.  Jorden,  and  I  cannot  but  think  that  in  all  probability  this 
question  never  would  have  arisen  if  that  lady  had  remained  single. 
Let  us  see  what  Mr.  Dalston,  the  solicitor,  states.  You  must  bear 
in  mind,  if  Mr.  Money  is  correct  in  his  evidence,  that  it  was  a 
contract;  it  was  one  of  the  details  and  particulars  of  which  young 
Mr.  Money,  the  intended  bridegroom,  who  afterwards  marries,  was 
perfectly  apprised,  because  he  told  him  of  it  immediately  afterwards. 
But  what  took  place  between  him  and  Mr.  Dalston  ?  (His  Lordship 
here  went  through  Mr.  Dalston's  evidence  as  to  an  interview  between 
him  and  Mr.  W.  Money,  at  the  chambers  of  the  latter,  and  then 
said  :)  It  seems  to  me  that  what  Mr.  Money  then  stated  is  utterly 
irrecoircileable  with  the  notion  that  that  gentleman  knew  that 
previously  to  the  marriage,  and  in  consideration  of  the  marriage,  a 
valid  *contract  had  been  made,  whereby  the  Midnapore  property  [  *223  ] 
had  become  irrevocably  the  property  of  Mrs.  Jorden,  and  the  bond, 
BO  to  say,  irrevocably  his  property.  It  appears  to  me  that  the 
statements  are  very  difficult,  if  not  impossible,  to  be  reconciled  the 
one  with  the  other. 

I  may  further  remark  (and  this  is  rather  reverting  back  to  another 
part  of  the  case,  which  I  think  it  is  necessary  to  allude  to,  but  which 
I  forgot  to  do  before),  that  Mrs.  Jorden  did  not  understand  that  the 
bond  had  been  given  up,  is,  I  think,  perfectly  plain  from  this :  that 
after  her  brother's  death,  she  complained  that  George  Money  had 
not  renewed  to  her  the  oflfer  he  had  made  to  her  brother.  Perhaps 
it  is  unnecessary  to  refer  to  that ;  it  breaks  the  thread  of  what  I  am 
saying,  and  which  are  the  concluding  remarks  I  have  to  make  upon 
this  case. 

It  appears  to  me,  upon  the  grounds  I  have  stated,  first,  that  there 
is  nothing  within  the  meaning  of  the  authorities  or  of  principles  to 
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JoRDEN  make  this  a  representation  by  which  Mr.  and  Mrs.  Jorden  are  to  be 
MoNKY.  bound.  I  think  further,  that  the  second  ground,  and  that  on  which 
the  Lords  Justices  wholly  or  mainly  proceeded,  namely,  the 
existence  of  a  valid  contract  as  to  the  Midnapore  property,  has  not 
been  made  out  by  evidence  upon  which  your  Lordships  can  safely 
act,  and  consequently,  that  there  has  been  nothing  established 
which  impeaches  the  right  of  Mrs.  Jorden,  as  the  representative  of 
Bichard  Marnell,  to  enforce  this  bond.  I  repeat  that  I  do  believe 
that  she  often  and  often  told  this  young  man  that  she  would  leave 
him  all  her  property,  and  that  she  would  never  enforce  this  bond  ; 
that  I  believe  she  said  this  over  and  over  again,  knowing  that  it 
would  come  to  his  ears,  but  that  that  was  all  that  was  said  either 
expressly  or  impliedly,  and  said  with  the  qualification,  ''I  will 
not  give  up  my  right  to  the  bond  ;  you  must  trust  to  my  honour." 
[  ^224  ]  That  is  the  way  in  which  *I  interpret  what  she  has  said  from 
time  to  time ;  and  that  being  so,  however  discreditable  or  dis- 
honourable it  may  be,  having  so  spoken,  to  recede  from  it,  it 
appears  to  me  that  that  is  a  ground  upon  which  your  Lordships 
cannot  safely  act,  and  that  consequently  there  was  no  valid 
foundation  for  this  bill,  which  I  think,  therefore,  ought  to  have 
been  dismissed. 

Lord  Brougham  : 

My  Lords,  this  case  has  given  me,  as  I  believe  it  has  the  rest  of 
your  Lordships,  no  small  anxiety  in  the  course  of  the  argument, 
and  subsequently,  in  considering  its  details  before  coming  to  a 
decision,  for  there  are  a  great  many  facts,  and  a  very  considerable 
number  of  matters  not  easily  reconcileable  one  with  the  other,  and 
no  little  obscurity  hanging  over  parts  of  the  case,  even  after  all 
attempts  shall  be  made  to  reconcile  and  to  explain  the  darker 
passages.  But  there  is  also  another  circumstance  which  has  given 
me  very  considerable  anxiety,  and  that  is  the  manner  in  which  it 
was  disposed  of  in  the  Court  below.  For,  first,  we  have  the  judg- 
ment of  a  most  learned  and  able  Judge,  the  Master  of  the  Eolt^s  ; 
then  an  appeal  from  that  decree  to  the  Court  of  Appeal  in  Chancery ; 
and  then  the  two  learned  Judges,  the  Lords  Justices,  differing  upon 
the  subject ;  so  that,  in  reality,  there  cannot  so  much  be  said  to 
have  been  a  decision  of  the  Court  of  Appeal,  from  which  this  case 
comes  to  your  Lordships,  as  that  in  consequence  of  the  difference 
of  opinion  between  the  learned  Judges,  before  whom  the  decree  of 
the  Master  op  the  Bolls  was  brought  by  appeal,  there  could  be  no 
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decision,  and  that  therefore,  of  necessity,  the  decree  of  the  Master      jorden 
OF  THE  Bolls  stood. 

If  I  found,  upon  examining  the  reasons  of  that  learned  and  most 
able  Judge,  for  whom  I  entertain  the  greatest  respect,  that  upon  the 
question  of  fact  that  learned  Judge  *entertained  one  clear  opinion,  \  ^226  ] 
and  that  by  the  Lords  Justices  differing,  it  was  sanctioned  by  the 
concurrence  of  one  of  those  learned  Judges,  I  should  certainly  feel 
alow  to  disturb  that  judgment  when  brought  before  your  Lordships 
by  appeal. 

But  upon  examining  the  decree  of  the  Master  of  the  Bolls,  and 
the  reasons  which  he  gave,  I  do  not  find  that  he  proceeds  upon  the 
same  ground  as  that  upon  which  Lord  Justice  Knight  Bruce  pro- 
ceeded, when  he  differed  from  my  noble  and  learned  friend ;  and  I 
do  not  find  that  there  was  that  difference  of  opinion  upon  the 
matters  of  fact  in  the  case  between  the  learned  Master  of  the 
Bolls  and  my  noble  and  learned  friend,  one  of  the  Lords  Justices, 
in  the  Court  of  Appeal  below.  The  Master  of  the  Bolls  proceeded 
upon  the  ground  of  there  having  been  such  a  misrepresentation 
by  Louisa  Marnell,  afterwards  Mrs.  Jorden,  as  brought  the  case 
within  the  authorities  which  have  been  referred  to,  beginning  with 
Gale  V.  TAndn,  and  followed  by  Neville  v.  Wilkinson,  and  Montejiori 
v.  Montejiori.  I  entirely  agree  with  my  noble  and  learned  friend 
that  this  is  not  a  case  of  that  kind.  For  example,  in  Gale  v, 
Lindo  (i)  the  ground  is  stated  to  have  been  a  misrepresentation  of  a 
material  fact,  giving  rise  to  what  had  taken  place.  The  Lord 
Chancellor  (who  must  have  been  Lord  Jeffreys  at  that  time, 
October,  1687),  said  "  That  which  was  once  a  fraud  will  always  be 
a  fraud ; "  and  so  acted  upon  that  principle  on  the  ground  of 
preventing  or  frustrating  a  fraud. 

In  like  manner  take  the  case  of  Montejiori  v.  Montejiori  (2). 
There  a  man  had  stated  that  he  owed  his  brother  a  sum  of  money 
upon  the  balance  of  partnership  accounts,  and  gave  a  note  for  that 
amount  to  be  shown  to  the  friends  of  the  lady  whom  he  was  about 
to  marry,  upon  which  a  *marriage  took  place  shortly  afterwards,  [  •22«  ] 
and  so  forth.  The  rule  for  the  attachment  was  discharged  upon 
the  ground  of  misrepresentation  of  a  fact,  and  Lord  Mansfield  said, 
**  The  law  is,  that  where,  upon  proposals  of  marriage,  third  persons 
represent  anything  material  in  a  light  different  from  the  truth,  even 
though  it  be  by  collusion  with  the  husband,  they  sliall  be  bound  to 
make  good  the  thing  in  the  manner  in  which  they  represented  it." 
(I)  1  Vem.  475.  (2)  1  Sir  W.  Bl.  3^3. 
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JoBDEN  So  in  Neville  v.  Wilkinson  (1),  the  plaintiflf  had  stated  his  appre- 

MoNET.  hension  that  the  disclosure  of  the  whole  truth  as  to  his  debts  would 
prevent  his  marriage,  and  he  induced  the  defendant,  in  making  out 
a  list  of  his  debts,  to  omit  from  that  list  the  amount  which  was  due 
to  himself.  He  was  after  the  marriage,  on  a  bill  filed  for  the 
purpose,  restrained  by  injunction  from  proceeding  to  recover  the 
amount  upon  the  ground  of  his  own  representation.  And  Lord 
Eldon,  in  speaking  of  that  case,  in  the  case  of  The  Vauxhall  Bridge 
Company  v.  Lord  Spencer  (2),  says  he  remembers  arguing  the  case 
of  Neville  v.  Wilkinson  before  Lord  Thurlow ;  but  Lord  Thurlow 
thought  that  the  defendant,  "having  made  a  representation,  a 
court  of  equity  must  hold  him  to  it,  and  that  although  the  plaintifT 
was  particeps  criminis,^^ 

In  all  those  cases,  therefore,  there  was  a  misrepresentation  of  the 
facts.  And  the  learned  Master  of  the  Rolls  appears  to  consider 
that  in  this  case  there  was  a  similar  misrepresentation.  In  my 
opinion,  there  was  a  misrepresentation  by  Louisa  Marnell  of  an 
intention  as  to  her  will,  and  a  promise  was  made  by  her ;  but  of  mis- 
representation of  fact  there  was  none.  She  simply  stated  what  was 
her  intention  ;  she  did  not  misrepresent  her  intention ;  and  I  have 
no  manner  of  doubt  that,  at  the  time  she  made  that  statement,  she 
[  ♦227  ]  had  the  intention  which  it  is  stated  she  *professed,  of  never  putting 
William  Bailey  Money  in  trouble,  by  proceeding  upon  the  bond. 

Then,  taking  the  evidence  before  us,  and  not  merely  relying  upon 
the  answer,  but  taking  the  evidence  of  the  witnesses,  particularly 
that  of  Mrs.  Money,  the  mother,  as  to  what  took  place  between  her 
and  Mrs.  Jorden,  and  coupling  that  even  with  what  took  place  after- 
wards between  Mrs.  Jorden  and  Mr.  Money  himself,  the  father,  I 
certainly  have,  after  very  considerable  doubt  upon  some  parts  of 
the  case,  but  after  fully  viewing  the  whole  particulars,  and  examin- 
ing those  statements  and  those  depositions,  come  to  the  conclusion 
by  which  my  noble  and  learned  friend  abides,  the  conclusion  to 
which  he  arrived  in  the  Court  below,  that  there  was  not  an 
abandonment  of  the  debt,  by  Mrs.  Jorden ;  not  only  that  there  was 
not  an  abandonment  of  it,  but  that  there  was  rather  a  refusal  of 
abandonment,  when  you  come  to  examine  in  what  sense,  and  with 
what  intent  the  word  "  abandonment**  has  been  used.  And  here 
I  will  only  step  aside  for  one  moment,  to  bear  my  testimony  to 
the  truth  of  what  my  noble  and  learned  friend  has  represented 
with  respect  to  himself.  I  have  not  known  any  Judge  here  less 
(1)  1  Br.  C.  C.  543.  (2)  iJac.  64 ;  2  Madd.  356. 
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obstinately  wedded  to  his  own  opinion,  or  more  disposed  to  re-con-  Jobden 
sider  the  grounds  of  his  own  opinion,  when  that  opinion  has  been  mokey. 
appealed  from,  than  my  noble  and  learned  friend.  I  have  known 
other  Judges  also  show  the  same  laudable  candour  when  sitting  in 
a  court  of  appeal.  I  have  known  Lord  Lyndhurst,  on  more  than 
one  occasion,  when  his  judgment  was  brought  here  upon  an  appeal, 
at  once  admit  that  he  had  erred  in  the  Court  below,  and  join  in 
reversing  the  judgment  which  he  had  there  pronounced.  Upon 
other  occasions,  especially  on  one  very  remarkable  occasion,  I  mean 
the  case  of  Attwood  v.  Small  (i),  where  he  had  given  an  elabo- 
rate judgment  *in  the  Court  below,  when  sitting  as  Lord  Chief  [  *228  ] 
Baron  in  the  Court  of  Exchequer,  I  have  known  him  adhere  (as  my 
noble  and  learned  friend  has  here  to-day),  upon  a  reconsideration 
and  fuller  argument  at  this  Bar  of  the  whole  case,  to  the  opinion 
he  had  already  given,  and  support  that  opinion  by  most  able  and 
elaborate  reasons,  to  induce  your  Lordships  to  join  him  in  afi&rming 
the  decision  of  the  Court  below.  In  that  case,  I  had  the  mfsfortune 
to  differ  from  my  noble  and  learned  friend,  and  I  stated  to  your 
Lordships  the  grounds  of  that  difference,  the  result  of  which  was 
certainly  a  reversal  of  that  decree  by  your  Lordships.  I  state  that 
for  the  purpose  of  showing  that  it  by  no  means  follows,  when  there 
is  an  appeal  from  the  Court  below,  and  the  same  Judge  sits  here 
upon  appeal  from  his  own  judgment,  that  there  is  very  little  doubt 
what  will  be  the  result,  though  at  times  such  an  opinion  may  have 
been  entertained.  Upon  hearing  a  case  more  fully  argued,  as  it 
generally  is  in  a  court  of  appeal,  a  learned  Judge  may  differ  from 
the  opinion  he  originally  held,  or  he  may  abide  by  that  opinion, 
and  in  either  case  he  is  bound  conscientiously,  in  the  discharge  of 
his  duty,  to  state  his  opinion  as  well  when  he  adheres  to  and  abides 
by  his  former  opinion,  as  when  he  alters  it  and  agrees  with  the 
reversal. 

It  is  important  to  consider  a  very  material  part  of  this  case, 
which  consists  of  the  depositions  of  Pulcherie  Money,  as  to  the 
conversation  which  she  had  with  Miss  Marnell  upon  the  subject  of 
the  bond.  (His  Lordship  here  read  it.)  Now  I  beg  to  say  that  I 
give  entire  credit  to  that  very  respectable  lady's  deposition,  as  I  do 
indeed  to  almost  all  the  depositions  here.  The  question  is  rather 
one  as  to  accuracy  of  recollection  than  anything  else.  Mrs.  Money, 
in  effect,  says,  "  Trust  me  with  the  bond,  instead  of  keeping  it  your- 
self." But  Miss  Marnell  answers,  "  No,  I  will  be  trusted ;  "  and 
(1)  49  B.  E.  116  (6  CI  &  Fio.  232). 
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JoBDEN  she  refuses  to  give  it  up.  Each  says,  "  Trust  me ;  "  and  the  ques- 
MoNEY.  tion  is  which  is  to  be  trusted  with  the  bond.  That  is  to  say,  there 
[  *229  ]  is  to  be  no  abandonment  of  the  claim  at  law ;  there  is  to  be  no 
giving  up  of  the  right  to  sue  upon  the  bond,  but  Miss  Marnell 
says,  "  Trust  me ;  you  may  depend  upon  it  I  will  not  sue  upon  it, 
but  give  it  up  I  will  not ;  you  shall  not  be  trusted  with  it,  but  I  will 
not  enforce  it."  She  would  keep  the  bond  in  her  own  hands ;  she 
would  retain  the  right ;  she  would  not  abandon  the  right ;  she  is 
asked  to  abandon  the  right,  and  she  says  she  will  not.  Indeed, 
what  happened  afterwards  shows  that  she  still  considered  herself  to 
possess  the  legal  right.  Mrs.  Money  herself,  speaking  of  what 
occurred  after  the  brother's  death,  says,  '*  she  complained  to  me 
that  the  said  George  Money  did  not  make  the  same  offer  to  her ; 
and  she  added  that  it  '  was  ungenerous  in  him  not  to  have  done 
so,  but  that  the  reason  for  his  abstaining  must  be  that  he  well 
knew  that  she  was  incapable,  out  of  love  to  William  (meaning  the 
plaintiff)  and  gratitude  to  himself,  (the  said  George  Money)  to 
enforce  the  bond.* " 

I  come  now  to  the  next  transaction  between  Mr.  Money  and 
Mrs.  Jorden  respecting  the  Midnapore  property.  First,  I  must 
observe  that  there  is  some  difficulty  in  understanding  the  whole 
account  of  the  Midnapore  property,  from  the  way  in  which 
possession  was  kept.  Mr.  Money's  account  is,  certainly,  that  he 
had  made  it  over  as  a  free  gift  to  Mrs.  Jorden,  but  if  you  look  at 
the  dates,  this  story  is  not  very  intelligible ;  it  appears  that  he 
cannot  esLactly  tell  the  date  of  the  conveyance  giving  it  up,  but  it  is 
clear  it  was  early  in  January,  1832.  And  yet  if  you  look  at 
Mr.  Money's  depositions,  as  well  as  that  of  Mr.  Lowe,  his  agent,  he 
appears  to  have  kept  possession  of  it  till  1888.  The  main  question, 
however,  is  with  respect  to  what  Mr.  Money  maintains  took  place 
between  him  and  Mrs.  Jorden,  upon  the  abandonment,  as  he  said, 
[  230  ]  of  the  bond  *and  the  right  to  sue  upon  the  bond,  in  consideration  of 
his  giving  up  the  Midnapore  property,  and  the  intention  of  settling 
it  upon  the  marriage  of  his  son.  And  upon  that  I  must  say  that  I 
agree  with  my  noble  and  learned  friend,  that  you  have  here  the 
answer  distinctly  and  clearly  denying  that  transaction,  and  you 
have  only  the  evidence  of  Mr.  Money  affirming  it. 

Now,  before  coming  to  say  a  word  upon  that,  I  wish  again,  upon 
the  subject  of  the  abandonment,  in  addition  to  what  my  noble  and 
learned  friend  has  said  in  respect  of  the  use  of  the  word  ''abandon- 
ment "  by  Mrs.  Jorden,  to  remark  that  according  to  the  evidence  of 
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Mrs.  Money  and  her  husband,  I  think  it  perfectly  reasonable  to  con-  Jobdbn 
elude  that  she  does  not  intend  then  to  say,  that  the  debt  was  gone  money. 
and  abandoned.  Other  witnesses  carry  the  matter  no  farther;  they 
only  show  the  declaration  of  an  intention  not  to  enforce  the  bond, 
an  intention,  no  doubt,  at  that  time  sincerely  entertained.  (His 
Lordship  here  referred  to  the  evidence  of  several  of  the  witnesses.) 
All  the  evidence  shows  that  when  asked  to  make  a  complete 
abandonment  by  giving'  up  the  bond,  she  said,  **  No,  she  would  do 
no  such  thing ;  her  honour  was  enough,  but  she  would  retain  her 
power  over  it." 

With  respect  to  what  took  place  between  her  and  Mr.  Money,  in 
the  first  place,  I  must  observe  that  that  must  have  taken  place 
probably  a  year  after  the  conversation  between  Mrs.  Money  and 
Mrs.  Jorden.  Now  if  there  had  been  a  complete  abandonment,  and 
if  Mr.  Money  and  his  family  considered  it  in  that  light,  and  con- 
sidered that  she  had  given  it  up,  and  that  there  was  an  end  of  it, 
I  think  it  is  not  very  consistent  with  that  view  of  it  that  that 
should  have  taken  place  respecting  the  Midnapore  property  to  which 
he  deposes,  and  which  forms  the  most  important  part  of  the  case ; 
for  it  is  quite  clear  that  he  *could  not  have  considered  that  the  [  ♦231  ] 
debt  was  abandoned  at  that  time,  nearly  a  year  after  the  conversa- 
tion with  Mrs.  Money,  which  was  in  July  and  August,  1844 ;  the 
marriage  taking  place  in  August  or  September,  1845,  and  the  con- 
versation respecting  the  Midnapore  property  with  Mr.  Money 
occurring  immediately  preceding  that  marriage. 

My  noble  and  learned  friend  has  justly  observed  that  the  rule  is, 
that  if  a  distinct  denial  is  given  in  the  answer,  that  denial  shall  not 
be  countervailed  by  the  testimony  of  a  single  witness ;  and  Lord 
EiiDON,  in  a  case  which  has  been  referred  to,  of  Evans  v.  Bicknell{l), 
lays  that  down  ;  adding,  *'  Unless  a  circumstance  attaching  credit 
to  the  assertion  counterbalances  the  credit  of  the  denial ; "  that  is  to 
say,  that  there  must  be  some  circumstance  clear  and  undenied,  some 
fact  in  the  cause,  if  I  may  so  say,  which  casts  the  balance  against 
the  denial,  and  therefore  defeats  the  effects  of  the  answer. 

I  do  not  think  that  a  reference  to  the  analogy  of  a  prosecution 
for  perjury  can  be  said  to  be  quite  wide  of  the  mark  here,  although 
I  must  admit  that  that  would  be  sufficient  to  support  an  allegation 
against  a  denial  in  an  answer  which  might  not  be  sufficient  to 
support  ail  indictment  in  a  criminal  proceeding  against  a  party 
alleged  to  have  committed  perjury.     Nevertheless  we  shall  derive 

(1)  oR.  R.  2J5  (GVes.  174). 
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joRDKx       some  advantage,  I  think,  in  the  consideration  of  this  question, 

liloNEY.  '^^'^  observing,  what  is  the  role,  and  what  is  the  course  of  pro- 
ceeding upon  the  subject  of  perjury.  Where  there  is  perjury 
assigned,  it  is  not  sufficient,  in  support  of  that  assignment,  to  pro- 
duce the  evidence  of  one  witness,  because  there  it  is  said  you  have 
only  oath  against  oath  (l) ;  and  some  Judges  have  gone  so  far,  (the 
late  Lord  Tbntebden,  almost  to  the  end  of  his  judicial  life),  as  to 

[  *232  ]  hold  not  only  that  *there  must  be  enough  to  cast  the  balance,  but 
that  there  must  be  a  second  witness  to  support  the  testimony  of  the 
first  against  the  oath  of  the  defendant  (2).  That  has  been  relaxed, 
undoubtedly,  and  is  no  longer  the  course  of  criminal  law  procedure 
in  this  country.  It  does  not  require  a  second  witness  in  order  to 
support  an  assignment  of  perjury ;  but  it  has  been  held,  that  the 
testimony  of  a  single  witness,  however  clear  and  however  much 
entitled  to  credit,  was  not  sufficient  to  countervail  the  oath  of 
the  defendant,  and  to  support  the  assignment  of  perjury  against 
him,  unless  that  testimony  could  be  ''  supported  by  circumstantial 
evidence  of  the  strongest  kind"(8).  These  are  the  words  of  the 
learned  Judge  in  the  case,  and  I  quite  agree  with  him. 

One  circumstance  in  the  case  of  the  respondent  has  been  relied 
upon  in  the  very  able  argument  of  Mr.  lioundell  Palmer,  which  I 
take  it  to  be  quite  clear  would  not  apply  in  the  case  I  have  put, 
namely,  that  in  some  other  matters  there  is  discredit  thrown  upon 
the  statements  in  the  answer.  I  do  not  exactly  agree  with  those 
who  hold  that  those  circumstances  do  throw  discredit  upon  the 
swearing  in  an  answer  such  as  this.  It  is  said,  that  Mrs.  Jorden 
denies  in  the  answer  having  stated  that  she  had  very  great  affection 
for  William  Money,  "  having  the  deepest  affection  for  him,"  and 
having  treated  him  as  a  mother  would  treat  her  child.  When  we 
look  at  the  answer,  it  really  does  not  appear  that  she  denies  having 
had  great  affection  for  him;    she  only  denies  it  in  quantum,  in 

r  *238  ]  degree.  (His  Lordship  *examined  the  evidence  on  this  point.)  All 
that  seems  to  be  only  a  kind  of  saving,  perhaps,  of  her  own  pride, 
and  sometimes  possibly  a  want  of  due  reserve  and  due  caution  in 
stating  an  expression,   I  will  not  say  of  her  opinion,  but  of  her 

(1)  Per  Pabkeb,  Ch.  J.,  Riy.  v.  witness  in  perjiuy  is  not  sufficient, 
Muscot,  10  Mod.  19*2,  104.  unless    suppoiled    by  circumstaniiul 

(2)  3  Stai-k.  Ev.,  tit.  Perjuiy,  859,  evidence  of  the  strongest  kind.  Indeed, 
n,  (</) :  **  It  Las  been  so  held,  ut  atidtvi,  Loixi  Tenterden  was  of  opiuion  that 
by  Lord  Tkntbrden."  two    witnesses  were  necessary  to   a 

(3)  Champriey's  case,  2  Lew.  C.  U.  conviction. ' 
258,  by  Mr.  Justice  Golbbidge.   *  *  One 
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sentiments.    But  all  this  does  not  go,  in  my  apprehension,  either      Jordek 
to  discredit  her  in  point  of  veracity,  or  even  to  discredit  her  in       money. 
point  of  accurate  recollection  of  those  matters  of  fact,  which,  like 
the  alleged  transaction  between  her  and  Mr.  Money  respecting  the 
Midnapore  conveyance,  are  transactions  and  matters  of  fact  upcHi 
which  it  is  perfectly  clear  she  had  a  most  distinct  recollection. 

I  think  that  the  conclusion  at  which  I  have  arrived,  is  supported 
by  those  circumstances  to  which  my  noble  and  learned  friend 
adverted  at  the  close  of  his  address  to  your  Lordships.  I  do  not 
think  that  it  is  possible  to  read  the  evidence  of  Mr.  Dalston,  and  to 
examine  what  took  place  with  respect  to  his  dealings  with  his  client, 
without  coming  to  the  conclusion  that  there  had  been  no  abandon- 
ment upon  her  part,  and  that  he  did  not  at  that  time  act  as  if 
there  ever  had  been  such.  I  consider  that  it  is  inconsistent  with 
the  case  made  for  the  plainii£f  below  (the  respondent  here),  and  that 
it  goes  but  to  support  the  allegations  made  upon  the  part  of  the 
appellant,  and  the  allegations,  or  rather  the  denials,  contained  in 
the  answer. 

Upon  the  whole,  therefore,  I  am  of  opinion,  after  very  great  con- 
sideration of  the  facts,  that  the  decree  of  the  Master  of  thb  Bolls 
cannot  be  sustained. 

Lord  St.  Lbonabds  : 

My  Lords,  it  is  my  misfortune  on  this  occasion  to  differ  from  both 
my  noble  and  learned  friends.  I  differ  from  them  upon  the  facts, 
as  well  as  upon  the  law  applicable  to  those  facts ;  but  I  think  my 
noble  and  learned  friend  on  the  woolsadk  stands  in  need  of  no 
apology  for  maintaining  *the  opinion  which  he  gave  in  the  Court  T  *234  j 
below.  I  quite  agree  in  what  has  fallen  from  my  noble  and  learned 
friend  opposite,  that  nobody  can  be  more  open  than  my  noble  and 
learned  friend  on  the  woolsack  is,  upon  points  which  come  for  con- 
sideration before  this  House,  upon  which  he  has  already  given  an 
opinion  in  the  Court  below,  to  re-consider  his  decision. 

I  shall  be  under  the  necessity  of  troubling  your  Lordships  in 
rather  minute  detail  with  the  facts  of  this  case,  in  order  to  justify 
the  view  which  I  take  of  them,  before  I  state  what  I  consider  to  be 
the  law  as  applicable  to  the  case.  Whilst  in  India,  George  Money 
conveyed  the  Midnapore  property  to  Louisa  Mamell,  for,  as  stated 
in  the  deed,  10,000  rupees,  the  price  which  he  had  previously  paid 
for  it;  a  receipt  for  the  consideration  was  indorsed  on  the  deed 
and  signed  by  George  Money,  but  not  a  shilling  was  paid.    Money, 

R.R. — ^VOL.  CI.  10 
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joRDEN  therefore,  had  a  lien  on  the  estate  for  about  7,000  rupees,  allowing 
Money.  for  the  1,200  rupees  and  interest ;  or  if  the  conveyance  was  really 
voluntary,  he  might  have  defeated  it  by  a  sale  or  settlement  for 
valuable  consideration.  Let  us  now  inquire  what,  in  point  of  law, 
was  the  operation  of  that,  in  order  that  we  may  know  how  Miss 
Marnell  and  Mr.  Money  stood  towards  each  other  in  relation  to  the 
property  at  that  period.  That  conveyance  was  either  partly  for  a 
valuable  consideration,  or  it  was  simply  voluntary.  If  it  was  simply 
voluntary,  then  though  Mr.  Money  could  not  directly  have  put  an 
end  to  it  for  his  own  benefit,  yet  he  could  (because  the  statute  of 
Elizabeth  enables  him  to  do  so)  have  put  an  end  to  it  indirectly. 
For  example,  he  might  have  settled  it  for  a  valuable  consideration 
on  his  son's  marriage,  or  he  might  have  sold  it  to  a  third  person, 
and  put  the  money  into  his  pocket ;  and  in  either  of  these  ways  he 
would  have  defeated  the  title  of  Miss  Marnell.  But  supposing  that 
[  *235  ]  is  not  the  true  view  of  the  case,  then  *there  is  another,  which  is 
clearly  the  only  other  view  that  can  be  taken  of  it,  namely,  that  it 
is  to  be  treated  according  to  the  view  which  Miss  Macnell  herself 
never  could  be  heard  by  any  statement  of  hers  to  deny,  as  a  positive 
conveyance  for  10,000  rupees,  and  that  the  sum  of  1,200  rupees, 
with  interest  upon  that  sum,  was  actually  paid  or  allowed  in  con- 
sideration of  the  10,000,  leaving  the  difference  as  the  balance.  Then 
the  law  is  perfectly  clear  that  Mr.  Money  had  a  lien  upon  that  estate 
as  against  Miss  Marnell  for  the  sum  of  7,000  or  8,000  rupees,  and 
that  was  a  debt  which  he  might  at  any  time  have  enforced  against 
the  estate,  whenever  he  thought  proper  to  do  so. 

Under  those  circumstfltnees,  there  is  abundant  proof  of  kindness, 
which  I  dare  say  was  very  well  returned  by  very  substantial  friend- 
ship and  very  kind  acts,  on  the  part  of  Mr.  Money  towards  Miss 
Marnell  and  her  brother,  during  their  residence  in  India.  The 
brother,  Bichard  Marnell,  dies  and  the  parties  come  back  at 
different  periods  to  this  country.  The  friendship  appears  to  have 
been  renewed  after  their  return  to  this  country;  and  Charles 
Marnell  having  money,  the  transaction  giving  rise  to  this  bond 
takes  place. 

The  transaction  in  which  William  Money  became  involved  whilst 
his  father  was  in  Spain  was  a  highly  improper  one  on  the  part  of 
Charles  Marnell,  who  took  a  bond  payable  in  two  months  from  this 
youth,  a  lieutenant  in  a  marching  regiment,  without  a  shilling 
beyond  his  pay,  and  also  a  warrant  of  attorney,  upon  which  judg- 
ment was  entered  up.     George  Money  was  desirous  to  compromise 
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the  claim,  and  oflfered  to  pay  400/.,  and  was  pressed  to  do  so  by  his       Jorden 
son,  but  this  offer  was  rejected.      During  Charles  Marnell's  life,       money. 
Louisa  expressed  herself  in  strong  terms  against  the  transaction, 
and  she  said  to  George  Money,  at  Charles  Marneirs  bedside,  just 
before  his  death,  that  if  *Charles  had  left  her  his  property,  William       [  *236  ] 
should  never  pay  one  farthing  of  that  bond  :  it  was  a  most  unjust 
transaction  on  the  part  of  Charles.    The  next  day,  29th  January, 
1848,  Charles  Marnell  died,  and  Louisa  was  his  legatee ;  and  on  the 
night  of  his  death,  after  referring  to  the  above  conversation  at  his 
death-bed,  she  went  with  her  servant  to  the  room  where  the  body 
was  lying  to  search  for  the  bond.     She  wrote  a  letter  to  William, 
desiring  his  presence  at  the  funeral,  and  told  her  servant  that  she 
had  set  Willy's  heart  at  rest  about  the  bond  ;  and  when  he  arrived, 
she  told  him  that  she  had  found  the  bond  (she  had  a  copy  of  it), 
and  he  was  safe,  and  he  kissed  and  thanked  her.    About  this  time 
she  declared  to  those  about  her  that  she  had  abandoned  the  debt, 
and  that  William  should  never  pay  a  farthing.    A  few  days  after 
Charles  Marnell's  death  she  applied  to  Manning,  her  attorney,  to 
give  her  up  the  bond,  as  she  wished  to  give  it  up  to  the  **  dear  boy," 
AS  she  had  abandoned  the  debt.    Manning  evaded  the  request  by 
saying  that  something  might  be  got  from  Hooper,  the  co-obligor. 
Six  months  afterwards  she  renewed  her  application  on  the  same 
grounds,  but  was  again  put  off  by  Manning.     She  still  declared 
that  she  had  abandoned  the  debt.    A  few  days  after  her  first  inter- 
view she  proved  her  brother's  will,  but  wholly  omitted  the  bond 
from  her  account  of  assets,  and  when,  as  late  as  August,  1845,  she 
made  an  affidavit  on  payment  of  increased  duty,  she  did  not  supply 
the  omission.    Her  acts  and  declarations  were  consistent  up  to  this 
period. 

On  the  9th  March,  1848,  Manning  and  Dalston  wrote  to  George 
Honey  that  the  terms  proposed  in  Charles  Marnell's  lifetime  would 
be  accepted  by  Miss  Marnell,  and  claiming  the  4001.  from  him. 
George  Money,  on  the  next  day,  wrote  an  answer  that  his  offer  had 
been  rejected,  and  he  declined  to  renew  it.  This  has  been  much 
relied  *upon  as  evidence  that  the  debt  was  not  abandoned  ;  but  the  [  ^237  ] 
application  was  to  the  father,  who  was  not  bound,  and  not  to  the 
son,  who  was.  There  is  a  letter  of  the  son  to  Miss  Marnell,  on  the 
11th  of  March,  in  which  he  tells  her  what  had  passed  between  him 
and  his  father  about  the  attorney's  letter,  as  a  matter  in  which  he 
had  no  concern,  and  in  which  he  thanks  her  for  a  post-office  order, 
(so  that  she  was  sending  him  some  pocket-money),  and  he  signs 

10—2 


148  1864.     H.  L.     6  H.  L.  C.  287—238.  [R.R. 


joRDEN  himself  **  Your  lovinj;  boy,  Wir.LY."  She  had  repeatedly  declared 
Money  ^^^^  ^^^^  ^^^  adopted  him.  It  is  distinctly  proved  that  the  applica- 
tion by  the  attorney  was  made  without  her  knowledge,  and  that 
she  disapproved  of  it,  although  upon  one  occasion  she  said  it  was 
ungenerous  in  George  Money  not  to  renew  his  offer,  but  that  he 
well  knew  that  the  bond  would  never  be  enforced  against  his  son. 
Upon  two  occasions  she  burned  some  papers,  and  said  that  it  was 
the  bond :  no  doubt  upon  one  occasion  she  burned  the  copy  in  her 
possession.  She  told  Dalston,  in  reply  to  a  question,  what  she 
intended  to  do  about  the  bond,  that  the  debt  was  abandoned 
altogether.  All  this  time  William  intended,  when  of  ability,  to 
pay  Miss  Marnell  800/.,  which  he  considered  his  full  share  of  the 
original  liability,  but  which  she  said  she  never  would  receive. 

At  length,  in  1844,  William  entered  into  an  engagement  to  marry, 
which  he  communicated  to  her  by  a  letter,  signed,  as  usual,  **  Your 
loving  boy,  Willy."  She  stated  to  her  maid,  to  whom  she  had 
often  spoken  on  the  subject,  as  she  constantly  did  to  her  other 
servants,  that  she  had  forgiven  William  his  debt,  and  that  he 
was  about  to  be  married  to  a  rich  lady.  She  had,  previously  to 
the  marriage,  conversations  with  George  Money  and  with  his  wife, 
and  also  with  G.  Henry  Money,  a  brother  of  the  plaintiff,  and  all 
prove  her  declarations  of  abandonment  of  the  debt.  Some  of  the 
[  ♦238  ]  expressions  have  been  much  commented  upon,  but  they  *are 
consistent  with  her  previous  declarations,  and  no  step  had  been 
taken  to  follow  up  the  demand  by  the  attorneys,  on  George  Money, 
in  1843.  These  declarations  were  communicated  to  Lady  Poore, 
and  she  swears  that  William  did  marry  on  the  faith  of  the 
abandonment  of  the  debt,  and  that  it  was  upon  the  faith  of  that 
abandonment  she  consented  to  the  first  life-interest  in  the  property 
of  her  daughter  being  settled  upon  William;  and  she  would  not 
have  permitted  such  settlement  to  be  executed  if  she  had  not 
confided  in  such  abandonment.  It  appears  that  Lady  Poore 
released  her  own  life-interest  in  part  of  the  settled  funds.  After 
the  marriage,  Louisa  Marnell  lived  near  to  the  young  people,  and 
continued  to  state  to  several  witnesses  that  she  had  abandoned  the 
debt. 

We  shall  presently  see  what  the  legal  effect  is ;  but,  as  a  matter 
of  fact,  I  state  to  your  Lordships,  without  the  possibility  of  any 
man  disputing  it,  that  the  marriage  took  place,  and  that  the  young 
lady's  property  was  settled  upon  this  gentleman  for  his  life  upon 
the  faith  of    the  representations  which  were  made    by   Louisa 
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Marnell,  that  she  never  would  call  for  that  bond.  What  was  the  Jobdbn 
consequence,  if  she,  Miss  Marnell,  reserved  the  right  to  exercise  the  money. 
power  to  call  for  the  money,  and  did  exercise  it  ?  Why,  that  Miss 
Marnell  would  find  the  property  of  this  young  lady  ready  to  be 
taken  in  execution,  as  well  as  the  person  of  this  young  man,  which 
was  taken  in  execution  (after  all  her  pretended  affection,  throwing 
him  into  jail) ;  she  would  find  this  young  lady's  property  ready  at 
her  hands  to  pay  her  the  debt  which  she  had  so  often  declared  she 
had  abandoned  ;  which  property,  if  she  had  not  so  declared,  would 
never  have  been  subject  to  be  taken  in  execution  for  that  debt. 
For  of  course  Lady  Poore  would  have  taken  care  not  to  give  the 
young  man  a  life-interest  in  it,  and  the  property  would  have  been 
secured  without  the  power  of  *anticipation  for  the  separate  use  of  [  *239  ] 
the  young  lady  herself,  which  would  not  have  left  Miss  Marnell 
the  opportunity  of  destroying  the  settlement,  and  depriving  these 
young  people  of  the  only  fund  they  had  to  subsist  upon,  namely,  the 
property  of  the  wife.  After  all  her  representations,  declarations, 
and  protestations  over  the  death-bed  of  her  brother,  to  those  who 
came  in  contact  with  her,  that  she  had  abandoned  the  bond^  she 
suddenly,  upon  the  fact  of  herself  having  married,  called  upon  the 
plaintiff  to  pay  it.  Your  Lordships  see  she  does  marry  at  rather 
an  advanced  period  of  life,  and  then  she  carries  this  bond  as  a 
marriage  portion  to  her  husband,  and  her  husband  prosecutes  the 
claim  upon  this  bond,  which  was  a  debt  relinquished,  and  gone,  and 
abandoned,  and,  in  fact,  in  the  view  of  a  court  of  equity,  as  I 
apprehend,  beyond  all  power  of  dispute,  given  up. 

If  these  facts  are  established,  I  consider  that  they  raise  an  equity 
which  is  not  to  be  resisted,  according  to  the  rules  of  equity,  as  I 
understand  them. 

Let  us  now  see  what  took  place  with  regard  to  the  Midnapore 
property.  (His  Lordship  went  fully  through  the  evidence.)  It 
is  perfectly  clear  as  anything  ever  was,  that  if  he  had  settled  that 
property  on  his  son,  one  of  two  results  would  have  followed,  that 
is,  that  he  either  would  have  been  able  to  set  aside  the  conveyance 
of  the  Midnapore  property,  or  he  would  have  been  entitled  to  come 
against  that  estate  for  the  7,000  or  8,000  rupees,  the  remainder 
of  the  debt,  with  interest;  so  that  there  was  a  real  tangible 
interest  in  the  father  which  remained  in  him,  and  which  he 
could  deal  with,  had  she  not  relinquished  the  bond,  and  said,  "  Do 
not  let  there  be  any  trouble  of  this  sort ;  I  do  not  mean  to 
enforce  it."     He  says,  that  they  came  to  an  agreement  upon  the 
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JoRDKK       matter.     It  is  now  argued  that  that,  if  anything,  was  a  contract  ; 

MoNBY.       but  I  will  not  so  treat  it,  and  I  am  not  arguing  that  your  Lord- 

[  *240  ]  ships  are  *driven  to  treat  it  as  a  contract  in  the  proper  sense  of 
the  word.  It  is,  however,  a  representation  by  one  party  of  an 
intention  to  do  an  act  which  he  refrains  from  doing  in  considera- 
tion of  another  party  giving  up  a  right  to  something  else,  and 
refraining  from  doing  another  act ;  and  I  will  show  your  Lordships 
that  that  is  perfectly  good  in  law,  and  can  be  enforced  without  any 
legal  contract  at  all. 

Observe,  that  I  use  that  only  as  a  part  of  the  res  gesUe.  I  have 
shown  to  your  Lordships,  that  the  father  had  the  actual  power  in 
his  hands  over  Midnapore,  either  to  the  whole  extent  of  the  estate, 
or  unquestionably  to  the  extent  of  the  lien  upon  it,  for  the  7,000  or 
8,000  rupees,  and  the  interest ;  so  that  he  had  something  to  give 
up,  independent  of  affection  and  kindness,  in  consideration  for  the 
something  which  she  had  to  give  up.  He  says,  **  I  will  not  enforce 
the  right  against  you,  which  I  know  I  have,  if  you  will  not  enforce 
your  right  against  my  son."  That  is  a  representation  which  your 
Lordships  will  presently  see  the  effect  of  in  point  of  law ;  but  it  is 
a  representation  that  does  not  depend  upon  contract;  it  is  not 
buying  and  selling,  but  dealing  in  representation  between  parties, 
a  part  of  the  res  gesUe  of  the  case  up  to  the  time  of  the  marriage. 
I  need  not  say  that  if  you  believe  that  fact,  if  you  believe  that  there 
was  such  a  representation,  and  that  the  father  said,  **  If  you  will 
not  come  against  my  son  for  this  debt,  I  will  not  impugn  your 
title  to  the  Midnapore  property,"  no  lawyer  would  deny  that  it 
would  clearly  be  a  perfectly  valid  transaction  binding  in  a  court  of 
equity,  and  which  might  be  enforced  in  a  court  of  equity,  if  not  of  law. 
But  then  it  is  said  that  this  is  not  legally  proved,  because  we 
have  only  one  witness  asserting  it,  and  it  is  denied  in  the  answer. 
Upon  that,  I  beg  leave  to  say,  that  I  come  to  a  different  conclusion. 
The  rule  is,  no  doubt,  perfectly  clear,  that  you  cannot  receive  the 

[  *2U  ]  evidence  of  a  single  *witness  against  the  answer  of  the  defendant ; 
and  here,  no  doubt,  we  have  the  very  clear  and  distinct  evidence 
of  Mr.  George  Money  met  by  the  solemn  denial  of  Mrs.  Jorden  on 
her  oath  in  the  answer.  So  far  the  case  seems  to  fall  within  the 
rule.  But  then  the  rule  holds  good  only  where  there  are  no 
circumstances  which  go  to  corroborate  the  witness  as  against  the 
answer ;  if  there  are  any,  the  evidence  of  the  witness  does  bear  a 
weight  which  the  answer  does  not,  and  you  are  entitled  to  use  the 
evidence  against  the  answer. 
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Are  there  any  such  circumstances  here  ?  In  the  first  place,  was  Jobden 
or  was  not  the  father  in  a  situation  in  which  he  could  validly  money. 
convey,  if  he  had  pleased,  a  portion,  if  not  the  whole,  of  the  Midna- 
pore  property  to  his  son  ?  Is  that  the  fact  or  not  ?  Is  it  the  law 
or  not  ?  I  have  already  told  your  Lordships  that  I  believe  it  is, 
and  I  believe  that  my  noble  and  learned  friends  do  not  dispute  that 
he  had  the  right  either  to  the  whole  extent  of  the  10,000  rupees, 
or  a  very  large  portion  of  that  sum.  Supposing,  therefore,  that 
he  had  that  right,  and  that  he  never  exercised  it,  and  that  he 
was  most  anxious  to  have  the  marriage  of  his  son  effected,  and  that 
it  was  necessary  to  the  perfection  of  the  marriage  settlement  that 
he  should  be  discharged  from  the  debt  under  the  bond ;  and  that 
this  lady,  to  whom  he  had  shown  so  much  kindness,  had  always 
declared  that  she  had  abandoned  the  debt ;  I  ask  your  Lordships, 
whether  those  are  not  circumstances  in  the  evidence  to  which  you 
are  bound  to  look,  which  do  weigh  (they  weigh  in  my  mind  with 
the  strongest  possible  force),  against  the  answer  of  this  lady,  and 
which,  therefore,  give  to  the  evidence  of  the  single  witness,  corrobo- 
rated ns  it  is  by  all  these  circumstances,  a  strength  that  does  enable 
you,  and  ought  to  enable  you,  to  come  to  a  decision,  that  this  fact  is 
proved  as  against  the  answer  ? 

But,  independently  of  that,  there  is  a  very  great  difiBculty  *con-  i  *242  ] 
nected  with  the  answer  in  other  respects.  I  should  be  exceedingly 
sorry  to  say  a  word  which  could  reflect  upon  this  lady,  who  may 
have  been  very  much  misled  in  what  she  did.  She  is  an  excitable 
person ;  all  affection  at  one  time,  and  all  desire  to  have  the  money 
at  another  time ;  but  I  desire  not  to  reflect  upon  her  testimony. 
Her  answer  has  been  drawn  up  by  the  attorney  from  instructions, 
but  no  one  can  read  this  evidence  and  this  answer,  as  I  have  done,  or 
take  the  same  pains  with  it  that  I  have  taken,  without  arriving  at  the 
conviction,  that  the  answer  is  not  an  answer  to  the  facts,  according 
to  those  facts  as  they  existed. 

My  noble  and  learned  friend  has  relied  upon  her  answer  as  to 
Midnapore  as  a  test  of  her  veracity,  but  the  truth  is,  that  with 
respect  to  Midnapore,  there  was  no  dispute  about  it ;  but  I  do  not 
consider  it  at  all  a  just  test  of  her  accuracy  to  take  her  answer  as 
to  Midnapore,  for  this  reason  :  I  do  not  find  it  anywhere  stated  in 
the  answer,  that  she  had  paid  any  portion  of  the  purchase-money 
of  10,000  rupees.  She  evades  making  such  a  statement  in  every 
sentence.  She  says  it  is  expressed  to  be  paid,  but  she  takes  care 
never  to  pledge  her  oath  to  the  question,  whether  it  was  paid  or 
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joRDEN       not.     We  know  it  was  not  paid.    Why  did  not  she  say  what  the 

MoNBY.  i^e^l  t'^c^  was?  She  knew  that  she  had  never  paid  a  shilling,  and 
yet  in  page  after  page,  jast  as  you  come  to  the  point  where  you 
expect  her  to  tell  you  whether  it  was  paid  or  not,  she  takes  care  to 
evade  it.  Then,  my  Lords,  if  her  evidence  is  to  go  upon  her 
answer,  I  contrast  it,  as  Mr.  Roundell  Palmer  did  with  great  force, 
with  the  evidence  of  the  other  witnesses  upon  the  different  facts  ; 
and  I  am  compelled  to  say  that  a  state  of  circumstances  is  proved 
by  a  crowd ^of  witnesses,  being  witnesses  of  truth,  which,  beyond  all 
doubt,  is  utterly  inconsistent  with  the  answer.  But  then,  if  the 
answer  is  to  stand  as  against  a  particular  witness,  or  a  particular 

[  •243  ]  fact,  which  is  *one  out  of  twenty,  what  is  to  prevent  me  from  trying 
the  worth  of  the  answer  as  regards  nineteen  other  questions  ?  I 
have  a  right  to  apply  that  test.  Suppose  that  this  question  was 
now  being  tried  at  law ;  suppose  that  under  the  new  law  of  evidence, 
framed  with  great  care  by  my  noble  and  learned  friend,  the  parties 
themselves  were  examined,  if  in  nineteen  out  of  twenty  questions 
she  had  denied  a  number  of  facts,  every  one  of  which  had  been 
proved  by  witnesses  to  your  satisfaction,  what  credit  would  you 
give  to  her  answer  to  the  twentieth  question,  when  a  disinterested 
witness  came  forward  and  swore  like  the  rest  to  something  contrary 
to  what  she  had  said  ?  I  place,  therefore,  great  reliance  in  this 
case  on  this  circumstance,  that  her  general  testimony  in  her  answer 
is  directly  at  variance,  as  I  can  show  it  to  be,  with  the  facts,  as 
clearly  proved  in  the  case.  Indeed,  this  has  already  been  done,  and 
it  would  be  wasting  your  Lordships'  time  to  go  through  it  again.  I 
could  show  Eigain,  if  it  were  necessary,  that  her  testimony  is  not  a 
true  and  correct  statement  of  the  facts,  but  that  it  is  contradicted 
by  a  great  many  witnesses  in  this  case.  Therefore  without  any 
contest  as  to  the  evidence,  we  may  assume  that  there  was  an 
undertaking  by  the  one  party  not  to  pursue  the  right  as  against 
Midnapore,  which  was  met  by  an  undertaking  by  the  other  not  to 
pursue  the  right  upon  the  bond.  That  is  a  very  important  circum- 
stance, but  it  is  not  a  necessary  circumstance,  for  the  marriage  of 
William  was  itself  a  sufficient  consideration.  If,  without  having  a 
shilling  of  interest  in  Midnapore,  if  Midnapore  had  never  existed, 
she  bad  said,  previous  to  the  marriage,  intending  the  parties  to 
believe  her,  fend  to  act  upon  that  belief,  **  I  will  never  enforce  this 
bond,"  I  apprehend  the  law  to  be  that  she  never  could  enforce  it 
afterwards. 

[  *2H  ]  As  soon  as  her  own  marriage  had  taken  place,  she  and  *her 
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husband  set  about  endeavouring  to  enforce  the  bond.  Now  there  Jobden 
is  some  evidence  to  which  I  must  call  your  Lordships'  attention,  as  money. 
very  great  stress  is  laid  upon  it,  a  stress  I  cannot  persuade  myself 
it  is  entitled  to.  It  is  the  evidence  of  Mr.  Dalston,  the  attorney, 
which  has  been  already  referred  to.  It  arose  in  this  way,  that  they 
(Mr.  Dalston  and  Mrs.  Jorden)  meaning,  as  I  understand,  to  revive 
the  judgment,  they  were  anxious  to  see  whether  William  Money 
would  allow  it  to  be  revived,  and  he  proposed  to  have  a  meeting, 
and  Mr.  Dalston  met  William  Money  at  his  chambers,  where  a 
statement  was  made  to  him.  Mr.  Dalston  tells  you  that  he  knew 
nothing  of  the  facts  stated  by  Mr.  Money.  He  knew  nothing  of 
the  facts!  Why,  he  had  travelled  through  the  case  from  the 
beginning  to  the  end.  He  was  the  attorney  who  witnessed  the 
bond;  he  was  the  attorney  who  was  to  manage  the  delicate 
transaction,  or  rather  the  indelicate  transaction,  with  regard  to 
Mr.  Hooper ;  he  was  so  according  to  the  paper.  I  should  be  very 
sorry  to  misrepresent  him.  The  words  of  the  paper  are,  ''If 
Hooper  refuses  to  give  a  new  security,  Mamell  will  follow  Dalston's 
judgment  as  to  whether  it  will  be  more  advisable  at  that  time 
to  destroy  Hooper's  certificate,  by  the  documents  proving  his 
gambling,  or  to  wait  till  the  death  of  his  father  before  pressing 
him."  I  do  not  say  at  all  that  that  fixes  Mr.  Dalston ;  I  am  only 
saying  that  the  parties  were  looking  to  him  throughout,  and  it 
shows  that  they  considered  that  he  would  give  them  advice  whether 
they  were  to  take  the  course  so  improperly  suggested  in  that  paper ; 
but  what  I  do  say  is  this,  that  Mr.  Dalston,  from  the  beginning  to 
the  end  of  this  transaction,  was  the  attorney;  that  he  cannot 
separate  himself  from  Mr.  Manning ;  that  the  application  on  the 
former  occasion  when  George  Money  refused  to  pay,  and  stated  the 
reason  why  he  refused  to  pay,  was  signed  **  Manning  and  Dalston," 
*and  therefore,  if  there  could  be  any  ground  for  the  one  separating  [  *245  ] 
himself  from  the  other,  they  did  not  separate  themselves,  for  those 
letters  were  written  in  the  name  of  the  firm.  And  I  say  that  when 
it  is  proved  by  all,  beyond  the  power  of  dispute,  that  Louisa 
Marnell  went  to  Manning  and  Dalston,  and  saw  Manning  on  two 
different  occasions,  separated  from  each  other  by  the  distance  of 
six  months'  time,  and  demanded  from  him,  as  far  as  she  could,  the 
bond  which  he  ought  to  have  delivered  up  to  her,  and  which,  if  he 
had  delivered  up  as  he  ought  to  have  done,  and  was  bound  to  do, 
it  would  have  been  destroyed,  and  there  would  have  been  no  litiga- 
tion in  this  case ;  and  when  he  advised  her  to  put  it  off,  saying, 
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joRDEN  "  We  may  yet  recover  something  from  Hooper ;  "  and  when,  by 
Money.  ^^^  l^y>  ^®  writes  the  letter  to  which  I  have  referred,  which  was 
written  without  her  concurrence,  which  is  not  attempted  to  be 
proved  to  have  been  by  her  direction,  and  which  she  disclaimed  to 
the  witnesses  (although  at  one  time  she  said  it  was  a  shabby  thing 
of  George  Money,  the  father,  not  to  pay  her  the  400L),  I  say  that 
the  whole  of  this  proves  that  Mr.  Dalston,  in  point  of  law,  must  be 
considered  as  knowing  everything  which  had  taken  place  in  regard 
to  this  bond,  from  the  time  that  he  signed  it  as  a  witness,  down  to 
the  moment  when  the  conversation  took  place  at  the  chambers  with 
William  Money,  as  soon  as  this  lady  was  married,  two  or  three 
years  afterwards. 

Not  meaning  to  make  any  imputation  at  all  upon  Mr.  Dalston, 
his  evidence  is  open  to  this  very  just  observation,  that  when  an 
attorney  goes  to  an  adverse  party  with  a  view  to  a  compromise,  or 
to  an  action,  you  must  always  look  with  very  great  care  at  his 
evidence  of  what  then  occurred.  There  must  be  such  a  disposition 
in  an  attorney  who  has  brought  an  action,  to  maintain  it,  that  it  is 
always  very  desirable  that  the  attorney  should  abstain  as  much  as 
[  *246  ]  possible  from  talking  to  a  person  when  he  means  afterwards  *to 
swear  to  the  conversation,  and  upon  that  conversation  to  found  a 
right  which  otherwise  might  not  be  found  to  exist. 

With  these  observations  as  to  the  weight  of  the  evidence,  I  will 
state  what  he  says.     (His  Lordship  stated  the  evidence.) 

I  confess  that  this  evidence  certainly  very  much  astonishes  me ; 
it  only  shows  how  frail  the  memory  of  man  is.  Mr.  Dalston  says, 
that  is  the  first  time  that  he  ever  heard  of  these  circumstances. 
Why,  of  course  he  knew  all  about  the  partnership  transaction,  as  it 
was  called.  I  say  that  he  knew  it,  for  this  reason,  that  in  point  of 
fact  he  was  a  witness  to  that  bond ;  he  prepared  it,  and  the  bond 
was  in  lieu  of  the  money  which  had  been  embarked  in  that  specula- 
tion. And  it  is  too  much  to  ask  your  Lordships  to  believe  that  he 
could  have  prepared  that  bond  for  the  young  man,  describing  him- 
self, too,  as  the  attesting  party,  the  young  man  being  a  lieutenant 
in  a  marching  regiment,  and  having  not  a  farthing,  except  his  pay, 
without  inquiring  why  the  money  was  demanded,  why  a  bond  was 
obtained  from  him  and  this  Mr.  Hooper,  and  a  judgment  from  him 
alone  ;  so  young  a  man  as  this,  just  then  about  to  embark  in  the 
Indian  service.  The  solicitor  must  have  asked.  What  are  the 
circumstances  ?  What  money  has  been  passing  ?  All  must  have 
been  told  to  the  solicitor ;  he  was  the  person  who  prepared  the  bond. 
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the  partner  of  Manning,  and  contfulted  him  on  several  occasions.       Jobdkn 

When  Mr.  Manning  refused  to  deliver  the  bond  to  this  lady  in       money. 

order  that  she  might  give  it  up  to  this  young  man,  refused  twice 

and  evaded  it  afterwards,  and  then  wrote  a  letter  without  her 

concurrence  and  direction  in  order  to  obtain  the  400!.  from  the 

father — an  attempt  which  did  not  succeed — can  you  believe  that 

that  must  not  have  been  communicated  to  Mr.  Dalston?    And 

even  if  it  had  not  been  communicated  to  Mr.  Dalston,  the  letters 

coming  from  "Manning  and  Dalston"  were  in  law  binding  on; 

them  as  a  partnership  firm,  and  neither  of  them  can  withdraw 

from  *being  fixed  with  the  knowledge  of  that  which  was  known       [  *247  ] 

either  to  the  one  or  to  the  other.    Well,  then,  I  say  I  do  not  mean 

to  press  upon  this  gentleman  the  imputation  that  his  veracity  is  to 

be  impeached.    I  have  no  doubt  that  he  meant  to  speak  the  truth, 

but  he  has  forgotten  all  about  it.    But  if  his  partner,  Mr.  Manning, 

had  been  examined,  or  if  he  had  gone  to  the  meeting,  he  would 

have  been  perfectly  acquainted  with  the  matter,  and  therefore  if 

Dalston  had  inquired  of  his  partner  before  he  went  to  this  meeting, 

he  himself  would  have  known  all  that  he  was  bound  to  know. 

But  that  conversation,  which  appears  to  me  to  be  perfectly  con- 
sistent with  the  case  of  the  plaintiff,  is  thought  to  bear  against 
him.  It  is  said,  that  if  it  had  been  supposed  that  there  had  been- 
ai>  agreement  with  Mr.  George  Money,  the  answer  of  the  young 
man  would  have  been,  "  Why,  you  have  already  given  it  up."  I 
think  his  answer  was  a  true  one;  but  I  think  it  shows  to  your 
Lordships  that  Midnapore  was  only  one  of  the  circumstances  to 
occasion  the  abandonment  of  the  bond;  that  she  gave  it  up 
independently  of  Midnapore ;  but  she  did  more  than  that*;  she 
gave  it  up  for  the  consideration  oi  Midnapore,  though  she  had 
given  it  up  before  Midnapore  was  mentioned.  The  whole  result  of 
this  evidence  is  not  to  be  arrived  at  simply  by  weighing  syllable  by 
syllable  and  looking  at  sentences ;  but  let  anybody,  after  looking  at 
all  the  evidence  to  which  I  have  called  your  attention,  just  say,  as 
a  jury,  aye  or  no,  was  there  a  clear  explicit  abandonment  by  this 
lady  of  this  bond  of  1,200Z.  ?  If  that  question  was  submitted  to  a 
jury,  I  am  myself  confident  that  the  result  would  be,  that  any  jury 
to  whom  this  question  was  put  would  deliver  a  verdict  in  favour  of 
the  plaintiff. 

Having  so  far  drawn  your  Lordships'  attention  to  the  *facts  of       [  *248  ] 
the  case,  I  ask  what  is  the  effect  of  all  this  ?    I  think  I  have  shown 
your  Lordships,  from  the  evidence  and  from  the  facts,  that  the 
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JoBDEN  debt  was  abandoned,  as  far  as  it  could  be  abandoned,  both  from 
Money.  affection  and  from  the  circumstances  connected  with  the  two 
families,  for  a  valid  consideration,  namely,  the  intended  marriage  ; 
and  for  a  further  valuable  consideration  (if  that  were  necessary), 
namely,  the  abandonment  of,  or  the  non-execution  of,  the  right  to 
defeat  the  gift  of  the  Midnapore  property.  Then,  what  is  the  effect 
of  that  in  point  of  law  ?  As  I  understand  the  way  in  which  it  is 
put  by  my  noble  and  learned  friend  on  the  woolsack,  it  is  this,  and 
I  am  trying  to  see  whether  my  view  of  it  can  be  considered  as  in 
any  way  an  answer  to  it.  My  noble  and  learned  friend  has  made 
use  of  a  form  of  expression  that  the  whole  question  here  turns  on 
this,  that  in  point  of  law,  in  order  to  avail  yourself  of  any  state- 
ment in  a  case  like  the  present,  it  must  be  a  misrepresentation  of 
the  facts,  and  not  a  declaration  of  what  you  intend  to  do  or  intend 
to  omit  to  do.  It  is  my  misfortune  not  to  agree  in  that  view  of  the 
matter.  I  do  not  consider  that  that  can  be  the  case.  I  think  it  is 
utterly  immaterial  whether  it  is  a  misrepresentation  of  fact,  as  it 
actually  existed,  or  a  misrepresentation  of  an  intention  to  do,  or  to 
abstain  from  doing,  an  act  which  would  lead  to  the  damage  of 
the  party  whom  you  thereby  induced  to  deal  in  marriage  or  in 
purchase,  or  in  anything  of  that  sort,  upon  the  faith  of  that  repre- 
sentation. It  is  admitted  that  if  she  had  said,  ''  I  have  cancelled 
the  bond,  or  have  destroyed  it,  or  burnt  it,"  and  she  had  not  done 
so,  then  the  plaintiff  must  necessarily  have  succeeded  in  a  court  of 
equity  ;  but  it  is  said  that  if  she  states  "  I  have  got  the  bond,  but 
you  may  safely  rely  upon  it  that  I  never  intend  to  use  it,"  that  is 
not  a  misrepresentation  of  a  fact,  but  only  the  declaration  of  an 
intention. 
[  249  I  What  is  the  principle  upon  which  the  cases  have  proceeded  ? 

The  principle  is  simply  this,  that  you  shall  not  be  allowed,  either 
in  a  court  of  equity  or  in  a  court  of  law,  to  misrepresent  the 
state  of  circumstances  in  which  property  exists,  so  as  to  deceive 
parties  and  induce  them  to  rely  upon  your  statement,  and  to  deal 
with  matters  of  the  utmost  importance ;  for  example,  as  in  this 
case,  with  a  marriage  settlement,  or  in  the  purchase  of  property, 
which  is  a  very  common  case.  If,  therefore,  I  either  say  that  I 
have  abandoned  a  security,  or  that  I  never  will  enforce  that  security, 
and  a  third  party  is  induced  to  enter  into  marriage  upon  the  faith 
of  that  statement,  although  it  may  have  been  unwise  (as  in  this 
case  it  was)  that  the  party  did  not  insist  upon  a  release  in  order  to 
make  the  thing  quite  regular  and  right,  yet  surely  it  is  not  meant 
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to  be  argued, — it  is  not,  I  think,  arguable, — that  that  man  can      jobdek 
afterwards  enforce  that  right  after  an  act  has  been  done  upon  the       monet. 
faith  of  that  declaration;  an  act  which  cannot  be  undone  as  to 
the  party  whom  he  has  induced  so  to  act.     The  whole  current  of 
authorities  is  the  other  way. 

Take  it  even  on  the  Midnapore  property,  and  let  us  see  how 
it  stands.  George  Money  says,  *'  You  have  got  a  bond  against  my 
son ;  it  may  at  this  moment  not  be  binding,  but  he  is  about  to  be 
married;  now  therefore  come  to  a  determination,  for  the  settle- 
ment will  depend  upon  your  determination.  I  have  a  right  to 
affect  your  title,  or  to  load  your  title  to  Midnapore  with  a  heavy 
liability,  and  I  can  do  that  in  favour  of  my  son.  I  will  not  enforce 
my  right  if  you  choose  not  to  enforce  yours ;  that  is  agreed  to, 
and  that  is  a  mutual  promise."  Can  either  party  retire  from 
that  promise? 

Now,  take  the  case  which  was  decided  a  century  and  a  half  ago, 
and  has  been  several  times  decided  since,  and  is  not  disputed  in 
law,  namely,  where  a  man  makes  his  *will  and  gives  to  a  devisee  [  *250] 
all  his  property ;  he  then  tells  the  devisee  that  he  is  about  to  alter 
his  will  because  he  wants  to  give  legacies  to  other  persons,  and  the 
devisee  says  to  him  (there  being  nothing  in  writing),  ''  If  you  will 
abstain  from  revoking  your  will,  I  promise  you  that  the  legacies 
shall  be  paid ; "  and  the  man  abstains  from  revoking  his  will.  It 
is  perfectly  settled  law,  that  in  such  a  case  the  devisee  having  made 
the  promise  is  bound  by  it.  Yet  that  is  not  a  misrepresentation  of 
a  fact ;  it  is  a  declaration  of  an  intention  and  a  promise  to  do  a 
thing  in  consequence  of  which  a  threat  is  not  acted  on,  and  a  court  of 
equity  has  over  and  over  again  enforced  the  right  thereby  created, 
and  nobody  disputes  the  authority  to  enforce  it.  Now,  how  is 
that  distinguishable  from  this  case  ?  Mr.  Money  says,  *'  If  you  will 
not  enforce  that  bond,  I  will  not  enforce  my  right ;  I  will  not,  if 
you  will  not ;  if  you  will,  I  will.'*  In  the  other  case,  the  testator 
says,  "  If  you  will  pay  the  legacies  which  I  wish  to  give,  there  is 
no  need  of  a  codicil."  In  either  case  it  rests  on  a  mere  promise. 
The  Statute  of  Frauds,  about  which  something  has  been  said,  does 
not  operate  as  any  bar  to  the  enforcement  of  the  right  by  those 
who  would  have  been  legatees  of  a  testator  against  the  man  who 
became  devisee  under  the  circumstances  I  have  stated ;  and  as  a 
lawyer  I  am  at  a  loss  to  distinguish  that  case  from  this  in  point  of 
principle. 

As  regards  the  authorities  upon  this  subject,  the  question  is, 
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joBDEN       whether  I  can  find  a  case  with  the  facts  just  the  same  as  those  of 

.Money.  this  case  ?  My  noble  and  learned  friend  said,  that  the  cases  which 
he  referred  to  were  cases  where  there  was  a  misrepresentation  of  a 
fact,  and  that  therefore  they  do  not  form  a  precedent  for  this  case. 
But  the  question  is,  what  is  the  principle  involved  in  these  cases  ? 
Certainly  I  should  recommend  your  Lordships  to  consider  that 
principle  as  extending  to  this  case.    Let  us  hear  how  the  principle 

[  '^oi  ]  *iB  put  in  the  case  of  Montefion  v.  Montefiori  (1) ;  Lord  Mansfield 
there  lays  down  the  principle  thus :  '*  The  law  is,  that  where  upon 
proposals  of  marriage  third  persons  represent  anything  material 
in  a  light  different  from  the  truth,  even  though  it  be  by  collusion 
with  the  husband,  they  shall  be  bound  to  make  good  the  thing  in 
the  manner  in  which  they  represented  it.  It  shall  be  as  represented 
to  be."  And  the  other  Judges  concurred.  Now  it  may  be  said, 
again,  that  that  is  representing  something  in  a  light  different  from 
the  truth.  Is  it  not  different  from  the  truth  to  represent  that  you 
have  abandoned  a  thing;  that  you  never  will  attempt  to  enforce  it; 
'  !  and  then  subsequently  to  come  forward  and  say  you  have  not 
abandoned  it,  and  never  did ;  and  that  you  are  going  to  enforce 
the  right,  even  to  the  extreme  of  throwing  into  jail  the  man  who 
is  so  much  the  object  of  your  affection?  I  can  no  doubt  dis- 
tinguish, in  point  of  fact,  the  one  case  from  the  other,  but  not 
in  point  of  principle.  The  principle  is  the  same  in  both.  She  is 
asked,  "Have  you  abandoned  it?"  (an  abandonment  is  perfectly 
good  as  a  consideration  for  marriage).  She  now  says  that  she  had 
not  abandoned  it,  and  never  did.  Then  she  formerly  stated  that 
as  a  fact  which  was  a  misrepresentation,  for  that  she  said  she  had 
abandoned  it,  is  a  fact  which  is  proved  beyond  all  doubt.  There- 
fore if  a  misrepresentation  of  fact  were  necessary,  she  has  mis- 
represented a  fact,  for  she  stated  over  and  over  again,  not  only 
that  she  intended  to  abandon  it,  but  that  she  had  abandoned  it ; 
and  now  she  says  that  she  had  not  abandoned,  and  never  said  she 
had  abandoned  it. 

Independently  of  that,  your  Lordships  are  asked  to  consider  that 
a  representation  of  an  intention  is  not  a  binding  act,  and  that  you 
cannot  misrepresent  what  you  intend  to  do.     But  if  you  declare  your 

[  •252  ]      intention  with  reference,  for  *example,  to  a  marriage,  not  to  enforce 
a  given  right,  and  the  marriage  takes  place  on  that  declaration, 
I  submit  that,  in  point  of  law,  that  is  a  binding  undertaking. 
In  the  case  of  Neville  v.  Wilkinson  (2)^  Lord  Thurlow  refers  to 
(1)  1  Sir  W.  Bl.  363.  (2)  1  Br.  C.  C.  643, 
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the  language,  and  adopts,  after  some  hesitation,  the  very  rule  of      Jobdek 
Lord  Mansfield,  which  goes  to  the  real  principle  of  the  case.  .mokby. 

There  is  a  case  in  Viner(l)  of  this  nature.  "  The  bill  here  was 
to  have  a  lease  according  to  the  defendant's  promise,  plaintiff  having 
laid  out  money  in  the  premises ;  and  the  defendant  insists  on  the 
statute,  there  being  no  agreement  in  writing,  nor  any  certain  terms 
agreed  upon,  and  says  what  plaintiff  laid  out  was  not  on  lasting 
improvements,  but  admits  plaintiff  built  a  stable,  which  cost  him 
about  101,  It  was  proved  that  defendant  told  the  plaintiff  his  word 
was  as  good  as  his  bond,  and  promised  the  plaintiff  a  lease  when 
he  should  have  renewed  his  own  from  his  landlord.  The  Lord 
Chancellor  said  that  the  defendant  is  guilty  of  a  fraud,  and  ought 
to  be  punished  for  it,  and  so  decreed  a  lease  to  the  plaintiff ;  though 
the  terms  were  uncertain,  it  is  in  the  plaintiff's  election  for  what 
time  he  will  hold  it,  and  he  doth  elect  to  hold  during  the  defendant's 
term,  at  the  old  rent,  and  plaintiff  to  pay  costs."  Now,  to  be  sure  no 
case  was  ever  carried  further  than  that.  The  equity  was  of  a  trifling 
nature,  and  the  terms  not  clear,  and  a  court  of  equity  never  under- 
takes to  perform,  or  to  decree,  that  which  cannot  be  ascertained  ; 
but  the  defendant  had  prpmised  and  agreed  to  put  the  plaintiff 
in  possession  of  a  lease,  and  declared  that  ''  his  word  was  as  good 
as  his  bond,"  and  the  Lord  Chancellor  held  that  he  was  bound  by 
this  agreement,  in  connection  with  the  act  done  (and  here  the  act 
is  much  stronger  than  that  which  took  place  *there),  and  that  the  [  *253  ] 
Statute  of  Frauds,  though  pleaded,  could  not  operate  in  bar. 

There  is  a  case  before  Lord  Thurlow,  of  Tawney  v.  Crowther  (2), 
in  which  there  was  an  agreement  drawn  up  and  not  signed,  and 
one  party  who  refused  to  execute  the  agreement  swore  that  he 
refused  to  sign  it  because  they  could  not  come  ultimately  to  terms ; 
the  father  of  the  other  party  swore  that  they  had  come  to  terms, 
and  there  were  two  writings  produced  of  the  man  promising,  and 
the  phrase  was,  that  '^  his  word  was  as  good  as  his  bond,"  just  the 
same  as  the  words  in  the  last  case.  The  Lord  Chancellor  Thurlow 
there  ultimately  held  that  the  man  was  bound,  although  he  had  not 
signed  the  agreement,  and  there  were  these  circumstances :  there 
was  oath  against  oath,  and  the  answer ;  but  the  Lord  Chancellor 
makes  this  observation:  he  says,  ''It  has  been  argued  that  he 
declined  to  sign  it.  If  he  had  said  he  would  never  sign  it,  he  could 
not  have  been  bound ;  but  if  he  said  he  never  would  sign  it,  but 

(1)  Vin.    Ab.    tit.    Contract    an*         (2)  3  Br.  C.  C.  318, . 
Agreement,  52'^,  pi.  40. 
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joRDEN      would  make  it  as  good  as  if  he  did,  it  would  be  a  promise  to 

Money.       perform  it ;  if  he  said  he  never  would  sign  it,  because  he  would 

not  hamper  himself  by  an  ngreement,  it  would  be  too  perverse  to 

be  admitted ;  but  here  I  am  of  opinion  that  the  agreement  must  be 

performed," 

There  is  another  case  of  Cookes  v.  Ma8C€M(i):  in  that  case  it 
was  an  oath  against  the  answer,  which  it  was  not  in  the  former  case. 
There  was  an  agreement  for  marriage,  or  proposals,  and  it  appeared 
that  the  proposals  seemed  to  be  approved,  because  the  father  of  the 
intended  husband  went  with  an  attorney  to  the  father  of  the 
intended  wife,  and  the  attorney  drew  an  agreement  to  be  mutually 
signed,  but  before  it  was  ready  for  execution,  as  Mascall,  who  was 
the  father  of  the  lady,  swore  positively,  they  disagreed,  and  that  he 
I  *264  ]  refused  to  proceed  and  never  signed  it.  The  son's  *father  swore 
that  the  articles  were  read  over  and  agreed  to,  and  that  it  was 
arranged  that  they  should  meet  another  time  to  execute  them ;  so 
that  there  was  an  oath  against  the  answer.  The  son  was  permitted 
to  go  to  Mascall's  house,  and  in  December  the  daughter  was 
married,  with  her  father's  approbation.  In  that  case  the  agree- 
ment was  enforced  against  her  father.  Here  was  an  agreement 
therefore.  The  parties  differed  about  whether  the  agreement  was 
ever  actually  concluded,  and  there  was  no  witness;  but  as  the 
father  afterwards  received  the  intended  son-in-law,  and  witnessed 
the  marriage,  he  was  held  bound  by  these  terms  which  he  had 
never  signed,  amounting  to  a  promise  to  make  a  settlement,  and 
he  was  compelled  to  perform  it.  That  proves,  therefore,  that  the 
Statute  of  Frauds  in  such  a  case  will  have  no  operation  (2),  but 
that  the  promise  to  do  an  act,  followed  by  marriage,  which  cannot 
be  undone,  is  equivalent  to  a  binding  agreement  to  do  that  act. 
There  are  other  cases  to  the  same  effect,  but  I  will  just  refer 

(1)  2  Yem.  200.  Term,  1690,  bo  that  there  was  ample 

(2)  In  a  Import  of  the  same  case  in  time  to  try  the  action  at  law;  but  the 
a  previous  page  (p.  34),  it  is  said,  second  report  does  not  say  whether 
that  "The  Court  gave  tiie  plaintiff  a  any  trial  had  taken  place,  nor  does 
twelvemonth's  time  to  try  it  at  law,  either  report  refer  to  the  other ;  but 
whether  there  was  an  agreement  so  the  second  report  says,  that  the  Court 
fixed,  as  they  could  maintain  an  action  decreed  performance  *<  according  to 
at  law  upon  it,  and  that  afterwards  the  writing  drawn  by  the  attorney," 
either  side  might  resort  back  to  this  though  that  was  not  signed  by  the 
Court."  This  was  in  Hilary  Term,  defendant,  as  it  was  intended  it  should 
1688,  and  the  hearing  and  decision  have  been,  nor  any  other  agreement 
ref en-ed  to  in  the  text,  and  reported  reduced  into  writing. 

at  p.  200,  did  not  take  place  tiU  Hilary 
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jou  to  the  case  of  Pickard  v.  Sears  (1),  where  Lord  Dbsnman  says,  Jorden 
"  But  the  rule  of  law  is  clear  that  where  one  hy  his  words  or  money. 
conduct  wilfully  causes  another  to  believe  the  existence  of  a  certain 
state  of  things,  and  ^induces  him  to  act  on  that  belief,  so  as  to  alter  [  *255  ] 
his  own  previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at  the  same 
time;  and  the  plaintiff  in  this  case  might  have  parted  with  his 
interest  in  the  property  by  verbal  gift  or  sale,  without  any  of  those 
formalities  that  throw  technical  obstacles  in  the  way  of  legal 
evidence."  Now,  that  is  exactly  this  case ;  for  this  lady  having 
represented  that  she  had  abandoned  the  bond  and  would  never 
enforce  it  against  this  gentleman,  who  thereupon  enters  into  a 
marriage  treaty,  a  settlement  following  upon  that,  it  would  be 
impossible  for  her,  consistently  with  the  principle  of  that  case, 
afterwards  to  say  that  she  had  not  abandoned  the  bond,  but  that 
she  would  enforce  it  against  him. 

That  is  followed  by  the  case  of  Gregg  v.  Wells  (2).  The  Chief 
Justice  there  says,  referring  to  Pickard  v.  Sears,  that "  The  principle 
of  that  case  may  be  stated  even  more  broadly  than  it  is  there  laid 
down.  A  party  who  negligently  or  culpably  stands  by  and  allows 
another  to  contract  on  the  faith  and  understanding  of  a  fact  which 
he  can  contradict,  cannot  afterwards  dispute  that  fact  in  an  action 
against  the  person  whom  he  has  himself  assisted  in  deceiving."  So 
that,  if  this  lady  had  stood  by,  had  made  no  declaration,  but 
knowing  that  they  believed  from  the  former  declaration  that  that 
bond  never  would  be  enforced,  and  that,  acting  upon  it,  they  had 
made  a  settlement  upon  that  young  man  for  life,  and  she  had  after- 
wards attempted  to  enforce  the  payment  of  her  bond  as  against 
that  property,  that  declaration  would  be  entirely  good  and  perfect 
as  an  answer  to  such  claim.  That  was  followed  by  a  similar  case 
in  the  Exchequer,  Freeman  v.  Cooke  («). 

I  submit,  therefore,  to  your  Lordships,  that  in  point  of  law  this 
case  clearly  comes  within  the  scope  of  those  authorities ;  *and  with  [  ^56  ] 
great  submission  to  my  noble  and  learned  friends,  with  whom  it  is 
my  misfortune  to  differ,  my  apprehension  is,  that  the  rule  of  law 
clearly  extends  to  this  case,  where  the  facts  are  made  out  that  she 
did  abandon  the  bond ;  that  she  abandoned  it  for  a  pecuniary 
consideration;  that  the  marriage  followed  upon  her  declaration, 
that  the  settlement  was  made  and  the  property  vested  in  this 

(1)  45  B.  E.  638  (6  Ad.  &  El.  469—  (2)  50  R.  R.  347  (10  Ad.&  EL  90, 97). 
474).  (3)  76  E.  R.  711  (2  Ex.  654). 
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JoBDEK  gentleman  in  consequence  of  it;  and  that  he  never  would  have 
Monet.  become  possessed  of  the  property  which  was  settled  upon  him  so  as 
to  make  it  available  for  paying  the  debt,  if  they  had  not  trusted  to 
that  declaration  of  hers,  that  the  bond  was  abandoned.  Having 
promised  that  she  would  not  enforce  it,  she  is,  in  my  opinion,  bound 
by  that  promise.  The  Statute  of  Frauds  does  not  extend  to  this  case. 
My  Lords,  looking  at  the  whole  of  the  circumstances,  from  the 
beginning  of  the  transaction  down  to  the  time  of  her  own  marriage, 
I  should,  but  for  the  opinions  expressed  by  my  noble  and  learned 
friends,  have  thought  it  a  clear  case,  both  in  point  of  law  and  in 
point  of  evidence.  I  regret  that  my  noble  and  learned  friends,  who 
I  believe  have  never  doubted  that  the  claim  is  inconsistent  with  the 
justice  of  the  case,  should  differ  with  me  upon  the  evidence  and  on 
the  law. 

Having,  for  the  reasons  I  have  stated,  come  to  the  conclusion 
that  this  appeal  ought  to  be  dismissed  with  costs,  I  should,  were 
it  not  for  the  different  opinion  of  my  noble  and  learned  friends, 
have  advised  your  Lordships,  upon  the  weight  of  evidence  as  to  the 
facts  and  upon  the  rule  of  law,  as  I  understand  it,  to  adopt  the 
same  view.    As  it  is,  the  decision  will  be  the  other  way. 

Thb  Lobd  Ghancellob  : 

The  case  will  go  back  to  the  Court  of  Chancery,  with  a  declaration 
that  the  bill  ought  to  have  been  dismissed  without  costs. 


[267] 


Mr.  Rolt  prayed  for  repayment  of  the  costs  already  paid. 

Thb  Lord  Chancellob  : 

We  refer  it  back  to  the  Court  to  do  what  is  right  and  to  take  into 
consideration  the  fact  that  the  bill  ought  to  have  been  dismissed 
without  costs. 


1864.  STANTON   V.  PERCIVAL. 

^^mV.^^'  (5  H.  L.  C.  257--296.) 

1866,  Where  one  person  entrusted  with  sums  of  money  to  invest  for  the  benefit 

April  26,  of  another,  has  signed  an  agreement  admitting  an  amount  due  on  invest- 

•"^  ments  made,  equity  will  compel  their  transfer. 

The  defendants  to  a  biU  of  revivor  put  in  an  answer,  in  which  they  craved 
to  have  the  full  benefit  of  the  answer  to  the  original  bill ;  there  was  no 
replication  to  this  answer.  The  original  answer  contained  statements 
which  at  the  hearing  were  admitted  to  be  read  against  the  defendants : 

Held,  that  under  the  circumstances  of  this  case  these  statements  were 
properly  admitted  in  evidence. 
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BARGATE  v.  SIIORTRIDGE  (1). 

(3  H.  L.  C.  297-330 ;  S.  C.  24  L.  J.  Ch.  457.) 

A  Banking  Company  was  established  under  the  Country  Bankers  Act,  1826 
(7  Geo.  IV.  c.  46).  By  the  deed  of  settlement  of  the  Company,  it  was  declared 
that  no  transfer  of  shares  should  be  permitted,  except  upon  notice  to  the 
directoi-s,  and  on  the  consent  thereto  of  a  board  of  directors,  such  consent  to  be 
signified  by  a  ceHificJite  in  writing  eigoed  by  three  directors  at  the  least.  If 
such  consent  was  refused,  the  shareholder  might  require  the  directors  to  buy 
his  shares  at  the  market  price  of  the  day.  After  a  consent  given,  the 
name  of  the  transferee  was  entered  in  the  Share  Begister  Book,  and  the 
entry  there  was  conclusive  against  him.  No  shareholder  could  compel  an 
inspection  of  the  books  of  the  Company.  S.  was  a  shareholder ;  he  desired 
to  transfer  his  shares  to  different  individuals,  and  he  sent  the  proper 
notices  to  the  directors;  he  received  back  consents  signed  by  three 
directors,  on  which  he  completed  the  transfers;  the  transferees*  names 
were  entered  in  the  Share  Register  Book ;  and  the  returns  made  to  the 
Stamp  Office  under  the  Country  Bankers  Act,  1826,  omitted  the  name  of  S. 
from  the  list  of  shareholders,  and  inserted  it  in  the  list  of  those  who  had  ceased 
to  be  shareholders.  The  transferees  afterwards  i-eceived  the  regular  notices 
of  meetings,  &c.  The  directors  subsequently  sought  to  impeach  these 
transfers,  on  the  ground  that  the  notices  hud  never  been  submitted  to  a 
•*  board  of  directors,"  nor  the  consents  given  by  such  "  board,'*  but  that  the 
consents  had  merely  been  examined  by  the  managing  director  alone,  then 
signed  by  him,  and  afterwards  signed  by  two  other  directors.  It  appeared 
that  this  mode  of  transacting  the  business  of  the  Company  had  existed 
ever  since  the  formation  of  the  Company  : 

Held,  affirming  a  judgment  of  the  Master  of  the  Bolls,  that  such 
being  the  case,  the  directors  could  not  in  this  instance  set  up  their  own 
want  of  observance  of  the  formalities  required  by  the  deed  as  a  ground  on 
which  to  fix  S.  with  liability  as  a  continuing  shareholder  ;  their  course  of 
dealing  bound  them,  and  he  was  released. 

A  creditor  of  the  Company  had  sued  the  Company  and  obtained  judg- 
ment, and  then  at  the  desii-e  of  the  directors,  had  issued  a  act.  fa.  against 
S. ;  S.  obtained  an  injunction  to  prevent  the  creditor  from  enforcing  the 
judgment  as  against  S. : 

Per  Lord  St.  Leonards,  Where  a  Company  has,  under  the  Country 
Bankers  Act,  1826,  made  use  of  a  creditor  to  proceed  against  a  person,  as  a 
shareholder,  when  that  person  ought  not  properly  to  be  placed  in  that 
position,  he  is  entitled  to  relief. 

If  directors  of  a  Company  do  acts  in  a  matter  in  which  they  have  no 
authority,  those  acts  are  null  and  void  ;  but  if  they  neglect  the  acts  which 
are  within  their  authority,  and  which  they  ought  to  perform,  neither  a 
court  of  law  nor  of  equity  will  allow  them  afterwards  to  take  advantage  of 
their  own  neglect. 

This  was  an  appeal  against  a  decree  of  the  Master  of  the  Bolls, 
made  in  a  suit  in  which  the  present  respondent  was  plaintiff,  and 
the  public  officer  and  the  directors  of  a  Bank  at  Newcastle  were 
defendants,  and  which  arose  out  of  the  following  facts  : 

In  the  year  1886  there  was  established  a  Company  called  ''  The 
Newcastle,  Shields,  and  Sunderland  Union  Joint  Stock  Banking 

(1)  Murray  Y.  Bush  (1873)  L.  R.  6  H.  L.  37,  51,  22  W.  R.  280. 

11—2 


1855. 

April  23,  26, 

27,  30. 

Alay  1. 

Lord 
G  KAN  worth, 

L.C. 

Lord  St. 
Leonards. 

[297] 
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Bargate  Company."  It  wafi  established  under  the  provisions  of  the  7  Geo.  IV. 
6BORTRIDGE.  c.  46  (I),  and  was  regulated  by  a  deed  of  settlement,  dated  on  the 
Ist  of  October  in  that  year.  By  that  deed  the  general  management 
of  the  affairs  of  the  Company  was  entrusted  to  eight  directors,  a 
person  called  a  '^  general  director ''  and  seven  others,  who  were  to 
meet  at  the  banking-house  at  Newcastle  once  at  least  in  every  three 
months,  and  each  meeting  was  to  be  styled  a  "  board  of  directors." 
The  nominal  capital  was  to  be  800,000/.  in  80,000  shares  of  10/. 
each,  an  account  of  which,  regularly  numbered,  was  to  be  kept  as 
directed  by  the  deed.  One  half  of  the  nominal  capital  was  paid  up. 
To  every  person  (s.  82  of  the  deed)  executing  the  deed,  and  approved 
by  the  board  of  directors  as  fit  to  be  a  holder  of  shares,  and  after 
entry  of  his  name  in  the  register  book  as  such  holder  of  shares,  a 
certificate  was  to  be  given,  signed  by  three  directors,  specifying  the 
number  of  shares,  and  the  name  and  residence  of  such  holder.  And 
a  new  certificate  was  to  be  given  on  any  change  in  the  holding  of 
[  •299  ]  shares.  By  *8.  84,  a  "  Share  Register  Book  "  was  to  be  kept ;  and 
by  s.  86,  the  **  board  of  directors  should  alone  have  power  to  make 
any  entry,  erasure,  or  alteration"  in  that  book,  which  was  not  to  be 
inspected  without  the  permission  of  the  board.  By  s.  102,  the 
general  director  was  to  provide  that  such  accounts  and  returns 
should  be  made  as  were  required  by  7  Geo.  IV.  c.  46.  By  s.  144, 
"  no  person  should  become  or  be  registered  as  a  shareholder  without 
the  consent  of  the  board  of  directors,  who  might,  on  the  application 
of  any  shareholder  or  other  person  entitled  to  dispose  of  any  shares, 
testify  the  same  by  a  certificate  in  writing,  signed  by  three  directors, 
in  the  form  mentioned  in  the  deed  "  (2).  By  s.  146,  after  the  certifi- 
cate of  consent  should  be  duly  signed,  and  the  deed  executed,  the 
proposed  shareholder  might  require  his  name  to  be  entered  in 
"  The  Share  Register  Book,"  and  after  such  entry,  the  former 
holder  of  the  shares  should  have  no  claim  or  demand  in  respect  of 

(1)  See  1  &  2  Vict.  c.  96.  in  the  capital  of  the  Company,  shall 

(2)  The  following  was  the  form  given  be  transferred  to  (name  and  descrip- 
in  the  deed :  ^*  This  is  to  certify  that  tion,  and  place  of  abode  of  proposed 
we  the  undersigned,  three  of  the  shareholder),  and  that  the  name  of  the 
directors  of  the  Newcastle,  Shields,  said  be  entered  in  *The  Share 
and  Sunderland  Union  Joint  Stock  Begister  Book '  of  the  Company  as  the 
Banking  Company,  upon  the  applica-  holder  of  such  shares.  Dated  this 
tion  of  (name  and  description  of  person             day  of 

or  persons    making  the  application),  **  Three    of   the    Directors   of 

testified  by  his  (or  their)  signing  his  the     Newcastle,     Shields, 

(or    their)  name  (or   names)    in  the  and      Sunderland     Union 

margin  of  these  presents,  consent  that  Joint       Stock       Banking 

the  shares  numbered         respectively  Company." 
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sach  shares.    By  s.  148,  in  case  the  board  of  directors  should  refuse      baboate 
consent  to  any  transfer  of  shares,  they  should  on  the  request  of  suobtbidgb. 
the  holder  thereof,  or  other  person  entitled  thereto,  be  obliged  to 
purchase  the  *same,  which  they  were  thereby  authorised  to  do,  out       [  *30O  ] 
of  the  funds  and  on  behalf  of  the  Company,  at  a  price  or  sum  per 
share,  to  be  fixed  by  the  average  of  the  prices  or  sums  given  on  the 
ten  next  preceding  sales  of  shares.    From  the  very  beginning  the 
consents  to  the  transfer  of  shares  had  been  given  by  certificates, 
signed  by  three  directors,  but  they  had  not  been  signed  by  three 
directors  sitting  together  and  forming  *'  a  board."    It  had  been  a 
custom  for  one  director  to  receive  and  examine  proposals,  and  to 
sign  the  consent,  to  which  the  signatures  of  the  other  two  directors 
(often  appended  at  their  own  houses)  were  afterwards  added. 

The  respondent  in  1887  took  200  shares  in  the  Company,  which 
by  subsequent  purchases,  extending  to  the  month  of  May,  1847,  he 
increased  in  number  to  620.  He  received  certificates  in  the  usual 
form,  and  his  name  was  inserted  in  '*  The  Share  Begister  Book." 
Between  the  5th  and  20th  July,  1847,  he  disposed,  to  eight  different 
persons,  of  all  his  shares  through  a  broker  in  the  usual  manner. 
On  the  27th  of  July,  1847,  the  usual  half  yearly  meeting  to  declare 
a  dividend  was  held,  and  the  usual  dividend  of  10  per  cent,  on 
paid-up  capital  was  declared.  The  transfers  of  the  shares  of  the 
respondent  were  effected  in  the  usual  manner,  and  the  last  of  these 
transfers  was  completed  on  the  28th  August,  1847,  on  which  day  his 
name  ceased  to  appear  on  the  books  of  the  Company  as  a  share- 
holder. On  the  8th  December,  1847,  the  return  required  under 
7  Geo.  IV.  c.  46,  of  those  who  had  ceased  to  be,  and  those  who  were 
then  shareholders,  was  made  by  the  directors  to  the  Stamp  Office. 
The  name  of  the  respondent  was  in  that  return  placed  among  those 
who  had  ceased  to  be  shareholders,  the  vendees  received  certifi- 
cates, and  were  registered  as  shareholders,  and  afterwards  received 
the  ordinary  notices  of  meetings,  and  the  notices  for  a  call. 

At  the  end  of  1847  the  Union  Bank  fell  into  difficulties,  and  calls  [  301  ] 
were  made  on  the  shareholders.  Two  of  the  several  persons  to 
whom  the  respondent  had  sold  his  shares  were  persons  who  appeared 
about  the  same  time  to  have  also  fallen  into  difficulties,  and  a 
demand  of  a  call  was  then  made  on  the  respondent,  as  if  he  bad 
still  continued  a  shareholder  of  the  Company.  The  directors,  on 
the  8th  of  January,  1848,  wrote  to  the  respondent,  **  They  will  not 

allow  the  transfer  of  200  of  your  shares  in  the  Bank  to  Mr. , 

nor  of  40  of  your  shares  to  Mr. ,  for  want  of  the  proper  assent 
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Babgate     on  the  part  of  the  board  of  directors  to  the  sale  and  transfer  of 

shobtridoe.  those  shares  in  the  manner  prescribed  by  the  deed  of  settlement." 

The  respondent  at  once  wrote  back,  "  You  will  find  that  the  transfer 

of  these  shares  is  not  only  allowed,  and  recorded  in  the  books  of 

the  Bank,  bat  that  such  transfer  is  further  confirmed,  if  necessary, 

by  your  own  application  to  Mr. and  Mr. ,  for  their  calls 

upon  these  shares  as  the  holders  of  them.  Had  the  objection  to 
the  transfer  been  taken  at  the  time,  I  would  then  have  required  the 
directors  to  take  the  shares  at  the  price  of  the  day.     See  sec.  148." 

The  directors  replied,  "  The  transfers  of  your  shares  to  Mr. 

and  Mr. were  never  brought  before  the  directors  at  all,  and 

therefore  no  assent  could  possibly  have  been  given  to  them :  if  you 
had  taken  the  steps  necessary  to  place  yourself  in  a  position  to 
require  the  directors  to  take  a  transfer  of  those  shares  to  the  Com- 
pany, such  a  proceeding  would  have  had  no  effect  in  the  case  of  an 
insolvent  Company,  of  which  you  are  a  member.    No  application 

has  been  made  to  Mr. or  Mr. for  payment  of  the  calls  on 

those  shares." 

The  London  and  Westminster  Bank  having  a  large  claim  against 
the  Newcastle  and  Union  Bank,  took  proceedings  to  recover  the  same, 
[  •302  ]  and  obtained  judgment  for  68,157i.  *12«.  6d.,  and  issued  writs  of 
scire  facias  against  several  shareholders  who  had  not  paid  up  calls. 
No  writ  of  scire  facias  was  at  first  issued  against  the  respondent,  as 
his  name  did  not  appear  on  the  October  return  at  Somerset  House. 
The  directors  of  the  Newcastle,  &c.,  Union  Bank,  on  the  14th  January, 
1848,  made  an  entry  in  the  Share  Register  Book  against  each  entry 
of  the  transfer  to  the  before-mentioned  two  persons,  purchasers 
from  the  respondent,  in  the  following  terms :  '*  The  consent  of  the 
board  of  directors  to  this  transfer  not  having  been  given,  and  this 
entry  having  been  made  without  their  authority,  the  alleged  transfer 
is  null  and  void."  On  the  Ist  of  March,  1848,  they  made  a  new 
return  to  the  Stamp  Office,  in  which  the  name  of  the  respondent 
was  included  as  a  member  of  the  Company.  On  the  24th  January, 
1848,  the  London  and  Westminster  Bank,  by  its  public  officer, 
Mr.  Bosanquet,  commenced  an  action  by  scire  facias  against  the 
respondent,  to  which  he  pleaded  that  he  was  not  a  member  of  the 
Company.  The  cause  was  tried  before  the  Lord  Chief  Baron,  at 
the  sittings  after  Michaelmas  Term,  1849,  when  the  plaintiff  gave 
in  evidence  the  two  returns  of  March,  1847,  and  March,  1848,  and 
the  altered  entry  in  the  Share  Begister  Book  of  January,  1848;  but 
evidence  of  the  return  of  October,  1847,  tendered  by  the  defendant 
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was  rejected.    A  statement  of  facts  was  agreed  on,  and  in  addition      baegatb 

to  those  already  set  forth  appeared  the  following :  That  the  said  hhortbioob. 

broker  at  the  same  time  delivered  the  seller's  certificates  to  the 

same  clerk,  and  asked  whether  the  transfer  would  be  accepted,  and 

the  broker  left  at  the  Bank  the  notice  and  certificates.    That  the 

clerk  went  into  the  manager's  room,  and  coming  back  answered  the 

broker  in  the  aflSrmative.    That  the  money  was  afterwards  paid  by 

the  buyer  on  the  25th  of  August,  and  the  buyer's  broker  applied  to 

the  Bank  for  the  new  certificate  of  his  (the  ^buyer)  being  the  holder      [  «303  ] 

of  the  shares.    That  no  consent  of  a  board  of  directors  was  given 

by  a  board  of  directors  to  Mr. becoming  or  being  registered  as 

a  holder  of  these  shares,  but  a  certificate  was  signed  by  Chapman, 
the  managing  director,  not  at  a  board,  but  separately  by  himself,  and 
afterwards  sent  on  by  him  to  Mr.  Brown  and  Mr.  Atkinson  respec- 
tively, who  were  respectively  directors,  and  who  respectively  signed 
the  same  separately  at  their  private  residences,  not  at  any  boards 
and  returned  it  to  the  managing  director.  That  for  the  last  five  or 
six  years,  the  same  course  as  that  above  described  had  been  always 
pursued  on  the  transfer  of  shares,  no  consent  of  any  board  of 
directors  having  ever  during  that  time  been  given  to  any  transfer 
of  shares.  That  many  circulars  were  issued  by  the  directors  to  the 
shareholders,  between  the  date  of  the  transfer  to  Shortridge,  and 
the  alteration  of  the  register  in  January,  1848 ;  but  that  no  such 
circular  was  sent  to  the  defendant  Shortridge  until  the  7th  of 
January,  1848. 

A  verdict  was  then  taken  for  the  plaintiff,  subject  to  a  motion  to 
enter  it  for  the  defendant.  The  case  was  argued  in  1850,  and  on  the 
8th  of  July  in  that  year  Mr.  Baron  Bolfb  delivered  the  judgment 
of  the  Court  of  Exchequer  in  favour  of  the  plaintiff  (l).  While  the 
case  was  still  under  consideration  in  the  Court  of  Exchequer, 
namely,  on  the  19th  April,  1860,  the  respondent  filed  his  bill  in  the 
Court  of  Chancery  against  the  public  officer  and  directors  of  the 
Newcastle,  &c..  Union  Bank,  setting  forth  all  the  above  facts,  and 
praying  that  the  defendants  (the  present  appellants),  might  be 
restrained  from  using  his  name  in  their  said  Company ;  that  they 
might  be  directed  to  indemnify  him  against  the  demands  of  the 
London  and  Westminster  Bank ;  that  they  might  be  declared  to 
have  accepted  the  transfer  of  all  his  shares  in  their  Company,  and 
that  it  ^might  be  declared  that  he  had  not  been  a  member  of  the  f  *304  ] 
Company  since  August,  1847  ;  that  his  name  might  be  erased  from 

(1)  4  Ex.  699. 
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Baboatb  the  books,  and  that  the  Company  might  be  restrained  by  the 
Shobtbidob.  order  and  injunction  of  the  Gouri:  of  Chancery  from  continuing  his 
name  on  the  Share  Register  Book  of  the  Company,  or  in  any 
manner  treating  him  as  a  member ;  and  that  the  Union  Banking 
Company,  and  the  London  and  Westminster  Banking  Com- 
pany, might  be  restrained  from  farther  prosecuting  any  action 
against  him  as  a  member  of  the  Union  Banking  Company  after 
August,  1847. 

The  cause  was  heard  before  the  Master  of  thb  Bolls,  who  in 
April,  1852  (i),  granted  a  perpetual  injunction  against  Bosanquet, 
restraining  him  from  issuing  execution  in  the  action  at  law,  and 
declared  that  the  respondent,  on  the  28th  of  August,  1847,  ceased 
to  be  a  shareholder  in  the  Union  Banking  Company,  and  the  public 
officer  of  that  Company  was  enjoined  not  to  place  his  name  on  the 
register  book,  or  on  the  return  made  to  the  Stamp  Office.  This 
was  the  decree  now  appealed  against. 

The  Solicitor-Oeneral  {Sir  R.  Bethell)  and  Mr.  Selwyn  for  the 
appellants : 

[  306  ]  *     *    The  power  of  the  directors,  the  agents  of  the  Company,  was 

given,  to  be  employed  on  certain  conditions,  and  in  certain  forms ; 
if  not  so  employed  the  act  is  invalid :  Ex  parte  Morgan  (2).  [They 
also  cited  Ex  parte  Lawcs  (3),  Ex  parte  Bennett,  In  re  The  CoaWrook 
Company  (4),  The  Great  Western  Company  v.  Rusliout  (6),  and 
Strafon's  case  (6).] 

[  306  ]  Mr,  Roundell  Palmer  and  Mr.  ElmsUy  {Mr.  Bates  was  with 

them)  for  the  respondent : 
This  appeal  does  not  necessarily  involve  the  decision  of  the  case 

[  *307  1  £^  |.jj^  Court  of  Exchequer  (7),  for  they  are  *between  diflferent  parties, 
on  different  states  of  facts,  and  are  to  be  decided  by  different  rules 
of  law ;  but  if  the  two  cases  are  inconsistent,  then  it  is  submitted 
that  that  decision  is  erroneous.  The  individual  shareholders  have 
not  merely  the  power  but  the  right  to  transfer  their  shares.  The  deed 
shows  how  that  right  is  regulated,  and  is  to  be  exercised.  If  they 
do  all  that  in  them  lies  to  observe  the  provisions  of  the  deed,  their 

(1)  16Beav.  84.  (o)  90  R.  B.  87  (5  De  G.  &  Sm. 

(2)  84  E.  R.  50  (1  Mac.  &  G  225).      290). 

(3)  91  R.  B.  138  (1  D.  M.  &  G.  (6)  91  R.  R.  177  (I  D.  M.  &  G. 
421).                                                               576). 

(4)  18  Beav.  339.  (7)  4  Ex.  699. 
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right  is  duly  exercised,  and  an  irregularity  on  the  part  of  the  Baboate 
directors  cannot  afifect  its  exercise.  On  the  evidence  here  the  shobtridoe. 
consent  must  be  assumed  to  have  been  duly  given.  The  share- 
holders of  this  Company  were  prevented  from  inspecting  the  books, 
and  had  no  means  of  compelling  the  directors  to  follow  the  formal 
requisites  of  the  deed  of  settlement.  Their  rights  were,  therefore, 
not  aflfected  by  any  negligence  of  the  directors  to  do  so.  [They 
referred  lo  the  deed  of  settlement  of  the  Company  and  cited 
Straffon's  case  (1),  Taylor  v.  Hughes  (2),  Cockbarn's  case  (s),  and 
other  cases ;  and  distinguished  In  re  Keene^a  Executors  (-4),  and 
Ex  parte  Bennett  {6),  on  the  ground  that  in  those  cases]  the 
question  related  to  the  rights  of  strangers  and  creditors  as  against  [  *^io  ] 
a  shareholder  whose  shares  had  been  irregularly  transferred.  Here 
the  parties  are  not  the  directors,  or  a  member  and  a  creditor,  but 
the  directors  and  a  member  of  the  Company ;  and  the  default  as 
to  the  regularity  of  the  proceeding  is  a  default  by  the  directors, 
and  not  by  the  respondent,  who  on  his  part  has  done  all  that  the 
deed  required. 

The  SolicitoT'Oeneral,  in  reply.     *     *     * 

The  Lord  Chancellor:     .  J^i. 

The  Master  of  the  Bolls,  when  he  gave  judgment  in  this  case,  L^^i  ] 
prefaced  it  by  the  observation  that  it  had  occupied  so  much  of  the 
time  of  the  Court,  and  therefore  had  allowed  so  many  opportunities 
of  considering  the  bearing  of  the  different  questions  that  arose,  that 
he  did  not  wish  for  farther  time  before  deciding  it.  I  may  say  that 
that  is  entirely  the  situation  in  which  I  feel  myself  here.  Upon 
communicating  with  my  noble  and  learned  friend,  I  find  that  we  do 
not  take  exactly  the  same  view  of  the  case,  but  inasmuch  as  I 
rather  think  that  he  concurs  in  all  particulars  with  the  Master  of 
the  Bolls,  and  after  hearing  the  case  has  come  substantially  to  the 
same  conclusion,  it  will  not  be  necessary  for  me  to  detain  your 
Lordships  at  very  great  length  in  stating  the  grounds  upon  which, 
on  an  examination  of  the  authorities,  I  have  arrived  at  a  different 
conclusion. 

(1)  91  K.  R.   177  (1  D.  M.  &  G.      177). 

576).  (4)  98   R.  R.   i;52  (3  D.  M.    &   G. 

(2)  69    R.   R.   219  (2  Jo.    &    Lat.      272). 

24).  (5)  18  Beav.  339. 

(3)  87  R.  B.  342  (4  Do  O.  &  Sm. 
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Baboatjs  Having  been  a  member  of  the  Court  of  Exchequer  at  the  time 
Shobtkidge.  when  this  case  came  before  that  Court,  it  may  well  be  that  the 
[  *3i2  ]  impressions  which  the  discussion  of  that  *case  produced  on  my 
mind  have  been  stronger  than  they  would  otherwise  have  been, 
and  they  may  perhaps  unduly  influence  me  now.  I  have,  however, 
endeavoured  to  divest  myself  of  all  preconceived  opinions  and  of  all 
feeling  or  impression  arising  from  that  circumstance,  but,  with 
every  desire  to  do  so,  I  confess  that  the  conclusion  to  which  I 
should  arrive  if  this  case  now  came  before  me  for  the  first  time,  is 
the  same  as  that  at  which  I  did  arrive  when  the  case  was  before  the 
Court  of  Exchequer. 

In  the  case  of  joint  stock  Companies  the  rights  of  the  parties 
ought  to  be  strictly  regulated  by  the  terms  of  the  deed.  When,  as 
in  the  present  case,  a  person  becomes  a  shareholder  in  a  Company 
and  executes  a  deed  as  a  shareholder,  with  the  stipulation  in  it 
that,  as  between  himself  and  the  other  shareholders,  he  shall  cease 
to  be  a  shareholder  by  going  through  a  particular  course  of  pro- 
ceeding, he  may  so  cease  by  going  through  that  course,  but  cannot 
cease  to  be  a  shareholder  by  anything  short  of  that.  I  doubt 
whether  I  might  not  go  the  length  of  saying  that  he  could  not 
otherwise  cease  to  be  a  shareholder,  even  should  the  course  thus 
prescribed  be  a  mere  matter  of  form.  .But  when  the  stipulation  as 
between  himself  and  the  other  shareholders  is,  that  each  share- 
holder shall  cease  to  be  a  shareholder  only  by  the  consent  of  a 
board  of  directors,  given  at  one  or  more  meetings  of  the  board  of 
directors  to  consider  the  propriety  of  permitting  the  transfer,  I 
cannot  treat  that  as  a  mere  matter  of  form,  but  I  must  think  that 
compliance  with  such  a  requisition  is  strictly  a  matter  of  substance. 
The  first  question  here  is,  whether  Mr.  Shortridge  has  ceased  to 
be  a  shareholder  in  the  mode  in  which  alone  it  was  competent  to 
him  so  to  cease.  In  the  argument  upon  the  case  before  the  Court 
of  Exchequer  it  was  stated  as  an  admitted  fact,  that  there  had  not 
been  the  consent  of.  a  board  of  directors.  It  was  argued  here  very 
[  '313  ]  strongly  at  *the  Bar,  that  though  that  was  admitted  in  the  Court  of 
Exchequer,  it  ought  not  to  be  taken  as  admitted  here,  because  here 
we  were  not  bound  by  those  admissions  that  the  case  was  to  be 
looked  at  simply  upon  the  evidence  ;  and  that,  in  fact,  looking  at  all 
the  evidence  taken  together,  it  must  be  assumed  that  there  was  the 
consent  of  the  board  of  directors.  I  certainly  cannot  concur  in 
that  view.  I  think  it  is  perfectly  clear  upon  all  the  proceedings 
that  there  was  not  the  consent  of  the   board  of  directors,  and 
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assuming,  as  it  was  stated  in  the  Court  of  Exchequer,  that  for  five  Babgatb 
or  six  years,  or  as  it  was  stated  upon  the  evidence,  from  the  first  Shobtbidoe 
commencement  of  the  Company,  there  was  no  other  mode  of 
transfer,  the  important  question  is  this :  whether  this  mode  is  to 
be  taken  as  a  substitute  for  the  mode  stipulated  for  in  the  deed.  It 
is,  in  truth,  upon  that  point  that  the  Court  of  Exchequer  was  at 
variance  from  the  opinion  expressed  by  the  Master  of  the  Bolls, 
and  as  it  appears  to  me  the  Court  of  Exchequer  was  right.  Assum- 
ing that  there  never  was  a  transfer  made  in  any  other  mode  than 
that  in  which  the  transfer  by  Mr.  Shortridge  was  made,  still  that  is 
immaterial,  inasmuch  as  that  is  not  the  mode  stipulated  in  the 
deed  as  between  Mr.  Shortridge  and  his  co-partners.  Mr.  Short- 
ridge, in  my  opinion,  therefore,  never  ceased  to  be  a  partner  as 
between  himself  and  them.  That  is  shortly  the  view  I  should  have 
taken  of  this  case  if  my  noble  and  learned  friend  had  not  differed 
from  me,  but  when  I  find  that  the  Master  of  the  Bolls  and  my 
noble  and  learned  friend  take  a  different  view  of  the  case,  it  certainly 
tends  to  shake  my  confidence  in  the  opinion  which  I  entertain. 

If  the  decision  of  this  case  had  depended  upon  whether  I  should 
alter  or  not  the  opinion  I  had  formed  in  the  Court  of  Exchequer,  I 
should  have  taken  further  time  to  consider  it,  but  as  it  is  not 
material  to  the  result,  I  have  *not  thought  it  necessary  to  take  that  [  *314  ] 
course,  but  only  to  say  that  I  am  inclined  to  maintain  the  opinion 
which  I  before  entertained. 

There  is  one  other  point,  however,  to  which  I  feel  myself  called 
upon  to  advert,  in  order  that  it  may  not  be  supposed  that  I  have 
overlooked  it.  Even  supposing  the  Master  of  the  Bolls  to  be 
correct  in  his  view  of  the  law,  I  do  not  see  that  this  was  a  case  for 
an  injunction  ;  because,  what  the  Master  of  the  Bolls  has  stated 
is,  not  that  Mr.  Shortridge  did  not  remain  a  shareholder,  but,  that 
for  some  equitable  reason  it  was  not  proper  that  the  appellants 
should  assert  against  him  in  that  character  their  legal  rights. 
But  the  decree  proceeds  expressly  upon  the  declaration  that  the 
plaintiff,  on  the  28th  August,  1847,  ceased  to  be  a  shareholder.  If 
that  is  so,  I  cannot  understand  what  necessity  there  was  for  an 
injunction  at  all.  If  he  ceased  to  be  a  shareholder,  then  any  action 
against  him  would  be  perfectly  innocuous,  and  we  must  consider 
the  case  without  reference  to  the  fact  that  this  action  has  been 
brought,  and  that  in  consequence  of  the  arrangement  between  the 
parties  bringing  it  before  the  Court,  it  has  been  erroneously 
decided.     We  must  see  what  in  substance  are  the  rights  which  the 
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baboate  plaintiflf  in  this  suit  establishes  to  the  satisfaction  of  the  Court. 
Smobtbioge  The  defendants  have  no  legal  right  against  Mr.  Shortridge  if  he  has 
ceased  to  fill  the  only  character  which  could  entitle  them  at  law  to 
proceed  against  him.  Instead  of  a  suit  in  equity  to  restrain  the 
action,  the  proceeding  should  have  been  in  the  nature  of  a  demurrer, 
but  if  the  plaintiff  has,  according  to  the  declaration  in  the  decree, 
ceased  to  be  a  shareholder,  to  what  purpose  should  you  restrain  the 
defendants  from  bringing  an  action  ? 

I  am  purposely  very  short  in  the  observations  that  I  make.  I 
[  '^i^  ]  make  them  merely  with  the  object  of  showing  *the  view  I  take  of 
the  case  as  it  stands.  I  am  aware  that  in  the  result  it  is  unim- 
portant, and  I  do  not  wish  to  enter  into  a  more  elaborate  discussion, 
because  I  believe  my  noble  and  learned  friend,  who  is  so  familiar 
with  this  subject,  will  state  his  views,  which  concur  with  those  of 
the  Master  of  thb  Bolls,  and  I  can  only  state  that  I  shall  be 
ready  to  acquiesce  in  the  Conclusion  at  which  he  arrives. 

Lord  St.  Lbonards  : 

My  Lords,  I  very  much  regret  that  my  noble  and  learned  friend 
on  the  woolsack  does  not  take  the  view  of  this  case  which  impresses 
itself  upon  my  mind.  It  is  a  question  which  I  have  often  had 
occasion  to  consider,  both  in  Ireland  and  in  this  country,  and  that, 
no  doubt,  may  have  produced  a  strong  impression  upon  my  mind, 
independently  of  the  particular  arguments  urged  in  this  case ;  and 
certainly  the  arguments  urged  upon  the  part  of  the  appellant  have 
not  removed  that  impression. 

The  question,  as  I  understand  it,  really  is,  whether  a  long  course 
of  dealing  by  a  Company,  contrary,  not  to  the  real  interests  of  the 
Company  or  the  hcma  fides  of  the  transactions,  but  contrary  to  some 
of  the  terms  of  the  deed  under  which  the  Company  was  formed, 
shall  or  shall  not  be  held  to  disentitle  such  Company  to  object  to 
particular  rights  acquired  by  that  course  of  dealing,  as  acquired  in 
disregard  of  the  provisions  of  the  Company's  deed  of  settlement. 

I  entirely  agree  with  my  noble  and  learned  friend,  that  the 
question  as  to  the  effect  of  this  disregard  ought  to  be  considered  in 
the  same  manner  in  equity  as  at  law.  There  is  no  equity,  that  I 
am  aware  of,  arising  out  of  these  transactions,  which  ought  not  to 
be  applied  as  a  rule  of  law,  and  the  question,  therefore,  simply 
[  ♦316  ]  amounts  to  this  :  Have  the  *directors  or  the  shareholders  by  their 
conduct  precluded  themselves  from  objecting  to  the  informality  of 
which  they  themselves  have  been  guilty  ? 
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I  think  that  the  decision  of  the  Master  of  the  Rolls  may  be  Baroate 
maintained  upon  the  ground  upon  which  the  case  of  Tayhr  v.  snoBTRirGE. 
Hughes  (i)  was  decided.  I  am  unwilling  to  refer  to  a  decision  of 
my  own,  but  that  case  has  been  decided  for  a  good  many  years,  and 
has  been  acquiesced  in.  That  case  decided,  that  though  the  rule 
might  be  the  same  at  law  as  in  equity,  yet  where,  under  the  Act  of 
7  Geo.  IV.,  the  Company  had  made  use  of  a  creditor  simply  as  a 
sham,  as  a  tool  to  work  against  a  shareholder,  who  ought  not 
properly  to  be,  but  who  was,  thereby  placed  at  a  disadvantage, 
because  under  the  Act  of  Parliament  he  was  open  to  difficulties  to 
which  he  would  not  otherwise  be  subject  as  between  himself  and 
the  Company,  the  shareholder  was  entitled  to  relief.  It  appears  to 
me  the  present  is  not  distinguishable  from  that  case.  There  the 
Act  of  Parliament  was  resorted  to  by  the  Company  in  order  to  bind 
a  shareholder  who  ought  not  so  to  have  been  bound  as  between 
himself  and  the  Company,  whatever  might  be  the  rights  of  adverse 
creditors ;  and  that  constitutes  the  equity.  I  do  not  quite  under- 
stand (and  I  agree  with  my  noble  and  learned  friend  upon  that)  the 
ground  upon  which  the  Master  of  the  Bolls  ultimately  put  this 
case.  He  speaks  of  equities,  without  pointing  out  what  he  considers 
them  to  be.  I  desire  it  to  be  understood  that,  as  far  as  my  opinion 
goes,  there  is  not  any  equity  arising  out  of  the  dealings  between 
the  parties  which  would  constitute  a  right  in  equity  as  contra- 
distinguished from  the  operation  and  efficiency  of  those  very  same 
proceedings  at  law. 

The  case  then  lies  in  a  very  narrow  compass.  In  point  *of  fact,  [  •317  ] 
the  directors  ought  to  have  held,  at  stated  periods,  a  regular  board 
(they  could  have  had  other  boards  if  they  had  thought  proper  to 
summon  them),  and  they  ought  at  those  boards  to  have  either 
assented  to  or  dissented  from  the  proposed  transfer  of  shares.  It  is 
material  to  observe  what  the  e£fect  of  a  dissent  was.  It  was  to 
compel  the  Company  through  the  medium  of  a  board  of  directors 
to  purchase  the  shares,  the  sale  of  which  to  the  proposed  transferee 
was  objected  to  by  the  directors.  So  that  they  never  could  object 
to  a  proposed  sale  of  shares  to  a  third  person  without  imposing 
upon  themselves  the  obligation  of  buying  the  very  shares  at  a  given 
price,  according  to  a  stipulation  in  the  deed;  and  even  where, 
therefore,  the  directors  consent  to  a  transfer,  they  do,  by  that 
consent,  whether  it  is  expressed  in  the  form  required  by  the  deed 
or  not,  relieve  the  Company  and  the  funds  of  the  Company  from 

(1)  69  B.  B.  219  (2  Jo.  &  Lat.  24). 
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Barqate  the  obligation  to  purchase  those  shares ;  so  that,  by  every  consent 
Shobtbidoe.  given,  although  irregularly,  the  funds  of  the  Company  are  relieved 
from  that  pressing  obligation. 

The  way  in  which  the  business  was  managed  appears  to  be  this  : 
the  deed  requires,  in  the  ordinary  manner,  that  the  directors  should 
consent  if  they  think  proper,  or  should  dissent ;  that  consent  is  to 
be  given  in  a  settled  form,  but  that  form  is  not  rendered  imperative. 
It  is  not  that  they  shall,  but  that  they  may,  give  a  certificate,  in 
the  form  pointed  out  by  the  deed.  The  form  is  not  imperative, 
but  still  a  certificate  was  to  be  given  by  the  board  of  directors. 
Now  the  evidence  shows  that,  in  point  of  fact,  no  meeting  of  a 
board  of  directors  ever  was  held  during  all  those  years  for  the 
purpose  of  giving  consent  to  or  dissent  from  any  one  transfer  that 
ever  was  made ;  and  out  of  some  50,000  shares  which  form  the 
capital  of  this  Company,  the  title  to  45,000  altogether  depends  upon 
[  *318  ]  irregular  transactions ;  *that  is,  upon  transfers  made  without  the 
consent  of  the  "  board  of  directors,"  as  required  by  the  deed.  So 
that  what  your  Lordships,  as  a  court  of  justice,  are  called  upon  to 
do,  is,  to  declare  every  one  of  the  transfers  of  those  45,000  shares 
to  be  null  and  void,  as  regards  the  Company  and  the  persons  who 
are  entitled  to  those  shares,  and  that,  too,  upon  this  ground,  that 
the  directors  themselves  neglected  that  particular  form  of  proceeding 
to  which  they  were  bound  by  the  deed  to  adhere. 

I  am  sorry  to  refer  again  to  my  own  decision,  but  it  appears  to 
me  to  be  in  point,  and  I  submit  it  to  your  consideration :  the  dis- 
tinction which  I  there  took,  and  which  I  believe  to  be  correct,  was 
this,  that  if  the  directors  do  acts  in  violation  of  their  deed,  in  a 
matter  in  which  they  have  no  authority,  in  that  case  it  is  not  a 
question  of  mere  form,  for  that  form  is  substance.  The  thing  is 
not  within  their  power,  it  is  ultra  vires,  and  those  acts  are  altogether 
null  and  void.  But  in  a  case  like  this,  the  act  to  be  performed  is 
within  the  power  of  the  directors,  where  it  is  their  duty  to  do  it,  and 
if  they  neglect  to  do  it,  and  by  their  neglect  damage  accrues  to  third 
parties,  a  court  of  law,  as  I  apprehend,  or  a  court  of  equity,  will 
not  allow  the  Company  to  take  advantage  of  such  neglect.  That  I 
apprehend  to  be  a  plain  rule,  and  it  is  a  rule  which  I  will  show  to 
your  Lordships  is  established  by  all  the  authorities  upon  this  subject. 

In  this  case  the  directors  ought  to  have  kept  a  transfer  book,  and 
also  a  share  or  proprietors'  register  book.  That  register  book  was 
the  foundation  of  the  returns,  which  by  the  Act  of  Parliament  the 
directors  were  bound  to  make.    Those  books  ought  to  be  correct. 
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not  simply  on  account  of  the  Company,  but  on  account  of  the     baboatk 

obligation  which  the  Act  of  Parliament  imposed  upon  the  directors  shoktbidge. 

to  make  out  different  returns.     They  were  bound  to  make  returns 

from  *time  to  time  of  their  existing  members,  and  at  the  same       [  *319  ] 

time  to  make  a  return  of   those  persons  who  had  ceased   to  be 

members.    They  never  could  do  that  according  to  the  intention  of 

the  Act  of  Parliament  unless  those  books  were  correct. 

On  looking  at  the  books,  it  appears  that  although  they  have  a 
heading  for  almost  every  part  of  the  transaction  that  can  be  placed 
under  a  heading,  there  is  no  heading  whatever  under  which  they 
could  make  an  entry,  in  regard  to  consents  to  or  dissents  from 
purchases  and  sales.  I  take  it,  therefore,  that  upon  the  very  face 
of  their  own  books  there  could  not  be  a  director  or  any  other 
person  who  had  access  to  the  deeds  and  the  books  of  the  Company, 
who  must  not  have  acquired  a  full  knowledge  of  the  fact,  that  from 
the  beginning  of  this  Company's  transactions  to  the  time  that  it 
stopped  general  dealing,  the  directors  never  had  upon  any  one 
occasion  given  a  regular  consent,  in  the  manner  required  by  the 
deed.  It  is  no  immaterial  circumstance  that  the  deed  of  partner- 
ship, if  I  may  so  call  it,  of  this  Company,  expressly  excludes  share- 
holders from  having  any  right  to  inspect  the  books  or  documents 
belonging  to  the  Company.  They  could  not  therefore  properly,  nor 
possibly,  know  what  the  books  contained.  But  the  directors  knew 
what  the  books  contained.  The  general  body  of  the  shareholders 
only  knew  of  whom  the  board  was  constituted  ;  and,  in  fact, 
speaking  generally,  most  of  them  stood  upon  the  same  foundation, 
namely,  upon  transfers,  made  precisely  in  the  same  way  in  which 
transfers  were  made  to  Mr.  Shortridge. 

The  way  was  this  :  the  appellants  had  a  managing  director  at  the 
office ;  he  sat  there ;  he  received  the  notices.  In  the  first  instance 
a  notice  was  required  to  be  given  to  the  directors  by  the  person 
proposing  to  sell  shares,  stating  the  proposed  seller's  name,  that  of 
the  proposed  *buyer,  and  the  price,  showing  the  shares  to  have  [  *d20  ] 
been  regularly  sold;  and  every  one  of  these  transactions  was  carried 
in  by  the  broker  to  the  office,  in  order  to  inquire  whether  it  was 
accepted  or  not ;  and  the  managing  director,  sitting  as  a  board, 
and  representing  the  board,  though  of  course  he  did  not  constitute  a 
"  board,"  sent  out  word  to  the  clerk  that  it  was  accepted.  Then  after 
having  himself  signed  the  transfer  in  consequence  of  that  supposed 
consent  or  certificate,  the  plan  was  to  send  that  certificate  to  be 
signed  by  two  other  directors,  and  the  certificate  was  delivered  out 
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r. 
Shortbidoe. 


baboatb  to  every  purchaser,  signed  by  three  directors.  Upon  the  face  of  it, 
the  purchaser  could  not  possibly  tell  that  that  was  not  a  valid 
instrument.  In  point  of  fact,  the  instrument  was  a  valid  one 
as  regarded  itself,  and  the  directors  cannot  be  heard  to  say, 
after  such  an  universal  dealing,  that  the  transfers  are  null  and  void. 
The  rights  of  the  general  body  of  the  shareholders  depended  very 
much  upon  this  formal  mode  of  transfer.  The  directors  neglected 
the  intermediate  steps.  It  was  not  that  their  subsequent  steps 
were  not  right,  or  that  the  certificate  was  not  a  proper  consent 
under  clause  144  of  the  deed ;  the  certificate  itself  was  right,  and 
where  a  purchaser  was  himself  already  a  shareholder,  in  that  case 
he  signed  the  receipt,  which  receipt,  by  the  deed,  is  an  exoneration 
to  the  seller  from  future  liability.  It  happened  in  this  case  that  a 
man  buying,  who  was  already  a  shareholder,  signed  the  receipt. 
That  was  a  discharge  according  to  the  deed ;  but  then  the  pre- 
liminary consent  had  not  been  given  vwdo  et  forma  according  to 
the  deed.  The  directors  chose  to  neglect  that  form,  although  it 
was  a  duty  incumbent  upon  them  to  observe  it. 

In  the  returns  under  the  Act  of  Parliament,  which  are  placed 
before  the  public  in  order  that  they  may  have  the  security  of  a 
[  *32i  ]  return  upon  oath,  showing  who  are  the  ^members  for  the  time 
being  of  the  Company,  a  statement  was  regularly  made,  founded 
upon  these  transfers  which  are  now  objected  to,  showing  that  the 
transferee  had  become  a  member  of  the  Company  where  he  was 
not  so  before,  and  showing  that  the  transferor  had  ceased  to  be  a 
member,  and  consequently,  under  one  of  the  clauses  in  this  deed,  if 
the  proceeding  was  binding  upon  the  Company,  he  thereby  became 
released  from  further  liability.     The  clause  is  express  to  that  effect. 

The  deed  provides  that  there  shall  be  no  alteration  in  the 
registers,  except  by  the  directors  themselves.  They  can  therefore 
alter  the  register,  of  course,  upon  the  transfer ;  that  is  a  matter 
within  their  duty.  Here  the  registers  having  been  properly  altered 
and  made  conformable  to  the  real  facts  of  the  case,  the  appellants, 
in  order  to  raise  this  question,  and  to  endeavour  to  attack  Mr. 
Shortridge  through  a  creditor,  after  difficulties  had  come  to  light 
(not  that  they  had  recently  arisen,  but  they  had  been  concealed, 
and  the  directors  had  been  acting  carelessly  and  improvidently), 
looked  round  to  see  whether  the  transfers  could  be  impeached,  so 
as  to  bring  in  solvent  parties  and  make  them  liable  to  the  creditors. 
They  thereupon  made  this  alteration,  which  led  to  the  decision  in 
the  Court  of  Exchequer. 
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I  cannot  think  that  the  case  in  the  Court  of  Exchequer  precludes  Babgatis 
the  equity  which  is  now  insisted  upon.  Because,  supposing  Tat/lor  v.  Shobtridgb, 
Hughes  to  be  right,  I  think  that  the  Master  of  the  Eolls  was  right  in 
holding  (for  that  was  in  fact  the  ground  upon  which  he  proceeded) 
that  the  directors  having  made  use  of  the  name  of  a  creditor  in 
order,  indirectly,  to  charge  Mr.  Shortridge,  whom  they  had  properly 
discharged  before  (not  properly  with  reference  to  the  regularity  of 
the  consent,  but  still  properly  in  point  of  law),  that  raises  an  equity 
which  entitles  him  to  be  ^relieved.  So  that,  assuming  the  case  in  [  *322  ] 
the  Court  of  Exchequer  to  be  right,  it  does  not  break  in  at  all  upon 
the  equity  which  Shortridge  is  entitled  to  here ;  for  that  case  was 
a  decision  under  a  particular  Act  of  Parliament,  giving  the  creditor 
a  right  which  is  not  now  the  question  at  issue.  The  question  in 
the  present  state  of  the  record,  as  it  comes  from  a  court  of  equity, 
is  this :  What  are  the  rights  of  the  Company  qiui  Company  against 
this  individual  Mr.  Shortridge,  who  had  been  a  shareholder,  but 
who,  as  the  directors  had  themselves  declared,  had  ceased  to  be  a 
shareholder  ?  That  is  the  question ;  not  whether,  under  the  Act  of 
Parliament  of  7  Geo.  IV.,  a  creditor  could  or  could  not  have  gone 
against  this  particular  party.  That  point  entirely  alters  the  view 
which  the  Court,  I  think,  should  take  of  the  case,  and  it  introduces 
the  real  parties  to  discuss  the  question.  In  the  Court  of  Exchequer 
the  case  was  partly  considered  to  have  broken  down,  because 
the  Court  there  excluded  the  evidence  of  that  particular  return 
which,  by  the  effect  of  it  upon  the  register,  had  discharged  Mr. 
Shortridge  as  a  shareholder.  The  register  was  excluded  from  the 
view,  as  I  understand  it,  of  the  Court  of  Exchequer.  It  was  brought 
before  the  court  of  equity,  and  is  now  before  your  Lordships,  and 
the  case  cannot  now  be  decided  without  reference  to  it.  That  in 
itself  introduces  a  very  different  question. 

But  I  should  not  be  acting  fairly  to  your  Lordships  if  I  did  not  say, 
with  all  the  respect  and  deference  which  I  feel  for  decisions  of  the 
Court  of  Exchequer,  that  even  upon  the  evidence  then  before  that 
Court,  such  as  it  was  compared  with  the  evidence  which  is  now 
before  your  Lordships,  I  fear  that  I  should  have  been  very  much 
disposed  to  differ  from  that  decision,  because  it  does  appear  to  me 
that  if  by  a  course  of  action  the  directors  of  a  Company  neglect 
precautions  which  they  ought  to  attend  to,  and  *thereby  lead  third  [  •323  ] 
persons  to  deal  together  as  upon  real  transactions,  and  to  embark 
money  and  credit  in  a  concern  of  this  sort,  these  directors  cannot, 
after  five  or  six  years  have  elapsed,  turn  round  and  themselves  raise 
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Barc.at£  the  objection  that  they  have  not  taken  these  precautions,  and  that 
shobtridgb.  the  shareholders  ought  to  have  inquired  and  ascertained  how  the  fact 
was.  The  objection  to  their  doing  so  is  all  the  stronger  when  nine- 
tenths  or  more  of  all  the  shareholders  must  themselves  stand  in  the 
same  situation.  It  appears  to  me  open  to  very  considerable  doubt 
whether  the  view  taken  by  the  Court  of  Exchequer  was  correct. 

But  supposing  it  to  have  been  right,  you  have  here  evidence  that 
this  was  not  simply  a  practice  of  five  or  six  years,  but  the  uncon- 
tradicted evidence  shows,  the  books  show,  the  very  headings  of  the 
books  in  all  parts  show,  that  from  the  very  moment  of  the  constitu- 
tion of  this  Company,  down  to  the  moment  when  embarrassments 
induced  the  directors  to  take  these  false  steps  (for  false  they  appear 
to  me  to  have  been),  there  was  a  universal  disregard  of  the  direc- 
tions of  the  deed  which  required  consents  to  be  given  in  a  particular 
form.  We  find  these  directors  going  on  during  the  whole  period  of 
the  Company's  existence,  neglecting  a  particular  form,  which  form 
is  substance,  I  admit,  but  which  was  not  attended  to  in  the  manner 
required  by  the  deed,  though  it  was  attended  to  in  every  other 
respect.  Nobody  pretends  to  say  that  the  Company  suffered  the 
slightest  loss  from  the  disregard  of  the  terms  of  the  deed,  as  to  giving 
consents.  The  directors  chose  to  deal  generally  with  all  the  world, 
not  simply  with  their  shareholders,  be  it  recollected,  but  with  the 
world  outside  the  Company ;  they  chose  to  deal  with  individual 
shareholders  as  purchasers  and  sellers  in  the  Company,  and  to 
disregard  the  particular  provision  which  they  ought  to  have 
[  *324  ]  observed.  In  point  of  fact,  nobody  *can  come  into  the  Company 
without  the  consent  of  three  directors,  and  the  deed  requires  that 
that  consent  shall  always  be  obtained  from  a  **  board  of  directors." 
The  board  of  directors  delegated  that  power  into  the  hands  of 
three  directors,  who  did  consent  to  these  transfers.  The  directors 
never  desired  to  buy  the  shares ;  they  avoided  that  obligation  by  the 
consent,  and  they  were  content  to  carry  on  their  business  upon  a 
new  rule.  They  did  not  at  all  abrogate  the  necessity  of  consent,  for 
no  one  man  was  ever  introduced  into  the  Company  without  consent 
and  full  knowledge,  but  they  thought  fit  to  let  the  form  slip  out  of 
their  deed;  and  in  their  books  they  make  headings  of  all  facts, 
excluding  that  particular  fact,  but  including  everything  which 
would  have  followed  as  a  necessary  consequence  upon  a  consent,  if 
it  had  duly  been  given.  So  that  if  a  consent  had  been  given,  as  in 
point  of  fact  that  which  was  equivalent  to  a  consent  really  was 
given,  then  every  succeeding  stage  was  perfectly  regular. 
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Now,  in  point  of  equity,  your  Lordships  are  asked  to  say  that  baroate 
after  all  this  course  of  dealing,  the  directprs  can  avoid  every  one  of  shortridge. 
these  very  numerous  transactions,  because  they  did  not  themselves 
attend  as  a  board,  and  duly  make  the  consents.  Without  going 
further  into  this  case,  let  us  see  how  the  authorities  are,  as  regards 
the  question  whether  the  directors  have  or  have  not,  by  their  own 
acts,  bound  the  Company,  or  whether  the  shareholders  have  or  have 
not  bound  themselves  by  their  own  acts,  for  I  hold  the  two  things 
to  be  reciprocal.  If  the  directors  neglect  a  form  or  an  obligation 
which  they  ought  to  perform,  and  which  they  could  perform,  they 
cannot  afterwards  raise  an  objection  of  that  want  of  form  or  neglect 
of  form  as  against  the  person  with  whom  they  have  been  dealing ; 
and  on  the  other  hand,  an  obligation  rests  upon  the  shareholder 
coming  into  the  Company,  and  he  cannot,  to  relieve  himself  from 
his  obligation,  *raise  an  objection  to  want  of  form,  if  he  really  has  [  *32o  ] 
become  de  facto  a  shareholder. 

With  regard  to  the  authorities,  there  are  several.  I  will  refer 
to  the  last  one,  which  I  do  especially,  because  it  was  the  decision 
of  the  Court  of  Exchequer.  In  the  Sheffield,  Ashton,  and  Manchester 
Railway  Company  v.  Woodcock  (1),  a  person  had  received  a  transfer 
from  the  Company,  with  a  blank  for  the  name ;  there  was  a  misstate- 
ment of  the  consideration,  and  he  sent  that  in  to  the  secretary  with 
a  desire  to  have  it  registered,  and  it  was  registered.  He  afterwards 
endeavoured  to  relieve  himself  from  the  obligation  of  a  shareholder 
on  the  ground  that  this  was  a  void  transfer,  but  it  was  held  that  he 
was  precluded  from  raising  any  objection  to  its  validity.  That  is 
how  the  matter  is  regarded  at  law,  and  there  are  several  recent 
cases  to  the  same  effect. 

The  case  of  Straff  on  {2),  which  was  before  me  in  the  Court  of 
Chancery,  and  which  I  am  therefore  unwilling  to  refer  to  as  an 
authority,  except  that  that  also  has  been  acquiesced  in,  certainly 
laid  down  the  law  (whether  rightly  or  wrongly)  upon  which  I  am 
asking  your  Lordships  now  to  act,  that  a  Company  would  be  bound, 
though  neglecting  to  perform  ceremonies  which  ought  to  be  per- 
formed, and  consequently  that  the  shareholders  would  be  bound  by 
their  general  conduct.  That  case  was  decided  upon  that  ground. 
We  do  not,  however,  depend  upon  that  single  authority,  because 
I  do  not  myself  see  any  distinction  between  this  case  and  the 
case  which  came  before  Lord  Langdale,  of  Ex  parte  Bagge,  In  re 

(1)  56    R    R    788  (7    M.  &  W.  (2)  91  B.  B.    177    (1  D.  M.  &  G. 
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Bargate     Northern  Coal  Mining  Company  (l),  because,  though  the  question 
Shortbidge.  there  was  a  question  in  regard   to   contribution,  yet  it  was  a 

[  ♦326  ]  *que8tion  between  the  Company  and  a  shareholder.  There  the 
directors  had  a  right  to  buy  the  shares  from  the  shareholders,  but 
they  were  to  i  ay  a  price  according  to  the  transfer  register  book, 
which  they  were  bound  to  keep.  They  kept  no  such  book,  and 
they  bought  the  shares  without  reference  to  any  such  book,  for  they 
had  none,  and  then  they  insisted  that  that  was  not  a  binding  trans- 
action upon  them,  and  that  the  shareholder  was  not  relieved  from 
his  obligation  as  shareholder,  because  they,  the  directors,  bad 
neglected  to  keep  that  book,  by  the  terms  of  which  alone  the  parties 
could  be  regulated  and  guided  in  the  purchase.  The  learned  Judge 
who  heard  that  case  was  clearly  of  opinion  that  the  directors  were 
bound  ;  lie  says  C^),  ''Having  neglected  to  keep  a  '  Share  Register 
Book,'  not  having  delivered  out  any  certificate  of  the  shares  held  by 
the  shareholders  as  director  by  the  deed,  having  afterwards  dealt 
with  a  holder  of  scrip  as  a  shareholder,  having  bought  the  shares 
mentioned  or  referred  to  in  the  scrip  certificates,  and  having  after- 
wards treated  the  same  person  as  haviug  ceased  to  be  a  proprietor, 
I  think  that  they  are  not  entitled  to  treat  the  transaction  as  void 
merely  because  there  had  not  been  an  observance  of  those  forms, 
which  their  own  irregularity  and  neglect  had  made  it  impossible 
to  observe."  That  is  the  same  point  as  in  this  case.  It  is  a 
question  of  principle,  and  that  is  exactly  the  rule  that  I  had  already 
laid  down  in  the  case  of  Taylor  v.  Hv^fhes. 

Then  Ex  parte  Cocklnu-n  (s)  and  Walter's  case  (4)  are  upon  prin- 
ciple, as  it  appears  to  me,  exactly  the  same  as  the  present.  In  the 
latter  the  formalities  had  been  universally  disregarded,  and  the 
learned   Judge  there  says,  in  conformity  with  what  every  other 

[  •327  ]  learned  Judge  has  also  laid  *down  upon  this  point,  "  The  formalities 
required  by  the  deed  may  not  have  been,  and  I  assume  them  not 
to  have  been  strictly  attended  to,  or  wholly  carried  into  effect ;  but 
throughout  all  the  transactions  that  have  been  brought  before  the 
Court  by  these  discussions,  it  appears  that  the  requisitions  and 
conditions  of  the  deed  were  (I  may  eay)  systematically  disregarded ; 
and  if  3  ou  are  only  to  look  to  the  deed — if  you  are  only  to  look  to 
the  provisions  of  the  deed — there  would  be  no  partnership  and  no 
Company  at  all,  as  it  seems  to  me.  There  must  be  taken  to  have 
been  an  universal   assent,   as  it   seems  to  me,  to  disregard  its 

(1)  13  Beav.  162.  (3)  20  L.  J.  Ch.  137. 

(2)  13  Beav.  171.  (4)  3  De  G.  &  Sm.  149, 
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provisions,"  and  so  on;  and  he  held  that  transaction  to  be  a  binding  Bargate 
transaction.  Here  has  been  an  universal  disregard  of  that  which  shortridge. 
was  a  very  proper  provision,  but  the  substance  of  it  was  at 
least  adhered  to  ;  it  was  never  neglected ;  no  man  was  allowed 
to  transfer  without  the  consent  of  three  directors,  and  when  the 
certificate  was  called  in,  which  was  regularly  done,  the  certificate 
appeared  to  be  perfectly  regular,  and  so  it  would  have  been 
in  every  respect  if  the  previous  consent  had  been  given  in  the 
way  in  which  it  ought  to  have  been  given,  but  the  directors 
passing  over  that  were  bound,  as  it  appears  to  me,  by  their  own 
proceeding. 

Now  my  noble  and  learned  friend,  as  I  understand,  would,  in  the 
Court  of  Exchequer,  have  considered  it  open  to  much  doubt,  what 
the  operation  might  have  been  of  the  practice  of  five  or  six  years, 
provided  it  had  not  been  there  stated,  which  it  was,  that  the  con- 
sent had  never  been  given.  The  Court  of  Exchequer,  in  a  case  of 
great  embarrassment,  found  it  stated  that  there  was  a  practice  of 
five  or  six  years,  and  my  noble  and  learned  friend  thought  that  that 
might  have  led  to  very  considerable  question  ;  but  he  was  precluded 
from  considering  that,  because  it  was  stated,  as  a  fact,  that  the 
board  of  directors  never  had  consented,  *and  that  the  consent  had  [  '328  j 
been  obtained  in  an  irregular  way.  That,  however,  is  not  so  here. 
The  way  therefore  in  which  I  propose  to  put  it  to  your  Lordships, 
in  point  of  law,  is  this ;  the  question  is,  not  whether  that  irregu- 
larity can  be  considered  as  unimportant,  or  as  being  different  in 
equity  from  what  it  is  in  law,  but  the  question  simply  is,  whether 
by  that  continued  course  of  dealing  the  directors  have  not  bound 
themselves  to  such  an  extent  that  they  cannot  be  heard  in  a  court 
of  justice  to  set  up,  with  a  view  to  defeat  the  rights  of  parties  with 
whom  they  have  been  dealing,  that  particular  clause  enjoining  them 
to  do  an  act  which  they  themselves  have  always  neglected  to  do.  I 
have  only  slightly  referred  to  the  cases,  but  I  am  not  aware  of  a 
single  authority  which  impugns  the  doctrine  that  they  are  bound  by 
their  own  acts.  The  cases  seem  to  me  quite  on  all  fours  with  the 
present,  and  to  lay  down  the  general  principle  which  I  have 
enunciated.  I  wish  only  to  guard  myself  against  being  considered 
to  hold  that  where,  as  in  Morgan's  case,  the  directors  of  a  Company 
do  an  act  which  is  clearly  not  within  their  power,  and  to  which 
they  never  could  by  any  form,  or  any  ceremony,  give  vitality,  such 
an  act  can  be  maintained.  That  is  a  question  which  in  every  case 
must  stand  upon  its  own  merits,  and  it  has  no  bearing  upon  the 
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Barcjate  case  now  before  your  Lordships,  which  is  one  where  the  directors 
shortridge.  could,  if  they  had  thought  proper  to  perforin  their  duty,  have  given 
validity  to  every  one  of  these  transfers.  They  chose  to  neglect  a 
portion  of  the  proper  forms  and  ceremonies,  looking  at  the  sub- 
stance, which  they  never  did  lose  sight  of,  but  they  entirely  dis- 
regarded the  form,  and  they  have  thus  given  interests  to  parties 
which  these  parties  never  could  have  had  without  their  consent. 

I  beg  your  Lordships  for  a  moment  to  consider  the  effect  in  this 
particular  case.  In  consequence  of  the  certificate  having  been  given 
[  *«^29  ]  Y}y  the  directors,  the  transfer  having  been  *made  by  Mr.  Shortridge, 
and  the  register  having  been  published  according  to  the  Act  of 
Parliament,  with  the  name  of  the  new  purchaser  as  a  new  share- 
holder, and  with  the  name  of  Mr.  Shortridge  excluded,  as  a  person 
who  no  longer  remained  a  shareholder,  the  matter  stands  upon  the 
boolvs  as  a  real  transaction  just  as  it  stood  before  the  public.  Mr. 
Shortridge  is  no  longer  a  shareholder ;  but  Mr.  Somebody  else  is  a 
shareholder  in  his  stead.  What  is  the  efifect  of  that  ?  In  the  first 
place,  Mr.  Shortridge  says  very  truly,  **If  instead  of  giving  your 
consent  in  a  regular  manner  you  had  dissented,  I  should  have  made 
you  purchase,  as  you  were  compellable  to  do,  for  it  was  not  a  matter 
of  choice ;  and  in  what  situation  would  you  then  have  been  placed  ? 
I  should  have  been  relieved,  and  you  would  have  been  the  pur- 
chasers of  those  shares ;  to  me  it  is  utterly  indifferent  who  possesses 
the  shares,  because  I  must  have  had  a  price  according  to  the  day, 
and  I  should  have  been  relieved  from  any  further  concern  in  the 
matter."  The  directors,  by  this  informality,  attempt  to  relieve 
themselves  from  any  obligation  for  the  future  to  purchase  these 
shares,  (for  it  is  to  be  observed,  that  the  obligation  to  purchase 
never  can  arise  in  the  way  in  which  they  endeavour  now  to  dispose 
of  the  rights  of  Mr.  Shortridge),  and  having  relieved  themselves  as 
purchasers  and  shareholders  in  the  concern,  liable  to  all  the  debts 
and  obligations  of  the  Company,  at  a  subsequent  period  they  say 
that  there  has  been  informality  in  the  form,  and  they  tell  you  that 
the  person  to  whom  Mr.  Shortridge  sold  the  shares  is  not  a  pur- 
chaser, is  not  a  shareholder  in  the  concern,  although  according  to 
their  register  kept  under  the  Act  of  Parliament  he  is  a  shareholder, 
and  although  they  have  treated  him  in  every  respect  as  a  share- 
holder. They  have  sent  him  regular  notices  of  their  meetings  ;  he 
r  •330  ]  has  attended  their  meetings ;  *he  receives  the  dividends  which  they 
pay  to  him.  They  make  calls,  and  those  calls  are  not  only  made 
upon  him  regularly,  but  they  actually  write  letters  to  him  to  enforce 
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those  calls ;  and  as  regards  Mr.  Shortridge,  whom  they  have  pro-      bargate 

claimed  to  the  world  under  the  Act  of  Parh'ameiit  as  no  longer  a  shortridge 

member  of  the  Company,  they  do  not  send  him  any  circulars  ;  they 

do  not  call  him  to  any  meeting ;  and  if  he  had  gone  to  a  meeting, 

they  would  have  turned  him  out,  and  said,  '*  You  are  no  longer  a 

shareholder ;  you  are  not  upon  our  register."     Suddenly,  however, 

the  whole  of  these  transactions  are  to  be  swept  away,  and  the 

parties  are  to  be  restored,  not  to  their  original  situation  at  the  time 

of  transfer,  when  one  party  wished  to  cease  to  be  a  shareholder, 

and  the  other  wished  to  become  a  shareholder.     See  in  what  a 

dififerent  situation  they  would  stand  now.     The  Company  has  been 

damaged  in  such  a  way  that  the  parties  never  can  be  replaced  in 

the  situation  in  which  they  stood  before.    All  this  proves  the  great  i 

injury  which  would  be  inflicted  upon  parties  who  should  enter  into 

a  Company,  if  the  Company  might  with  perfect  impunity  disregard 

its  own  forms  and  ceremonies,  admit  parties  to  a  partnership, 

permit  them  to  leave  it,  and  admit  other  parties  to  come  in  as 

partners  in  their  place,  and  then  take  advantage  of  a  slip  in  point 

of  form,  and  annul  the  whole  of  the  transaction.    Fortunately,  as 

it  appears  to  me,  that  cannot  be  done  in  this  case.    I  deeply  regret 

that  my  noble  and  learned  friend  does  not  take  the  same  view  that 

I  do  of  this  case ;  but  I  have  a  very  strong  impression  upon  it,  and 

therefore  I  cannot  hesitate  in  advising  your  Lordships  to  affirm  this- 

decree. 

Decree  affirmed. 


DIRECTORS  OF  the  EASTERN  COUNTIES  RAILWAY  isss. 

COMPANY  V.  HAWKES(l).  •^%1/2V' 

(5  H.  L.  C.  331—382 ;  S.  C.  24  L.  J.  Ch.  601 ;  3  W.  E.  609.)  JnlyU, 

Where  an  Act  creating  a  Railway  Company,  or  giving  new  powers  to  an  \'^^^ 

existing  Company,   authorises  the  purchase  of  lands  for  extraordinary  j^q        ' 

purposes,  a  pei*son  who  agrees  to  sell  his  land  to  the  Company  is  not  bound  j^^^.^ 

to  bee  that  it  is  strictly  required  for  such  purposes ;  if  he  does  not  know  of  Buouoh am. 

any  intention  to  misapply  the  funds  of  the  Company,  but  acts  bond  fide  £^j.d 

in  the  matter,  he  may  enforce  performance  of  the  contract.  Campbell. 

Promoters  of  a  Company  proposing  to  make  a  line  of  railway,  or  persons  Lord  St. 

standing  in  a  similar  situation,  as  directors  of  an  existing  Company  apply-  Lkonauus. 

ing  to  Parliament  for  authority  to  make  a  new  line,  may  lawfully  enter  [  3H1  ] 
into  a  contract  for  land  that  will  be  necessary  for  the  proposed  line  should 
the  bill  pass,  and  when  it  has  passed,  such  contract  will  be  valid,  and  may 

{I)  Taylor  Y.  Directors  of  the  Ohichf 8'  Directors  of  the  Ashlmry  Railway 
ttr,  Ar,  nail.  Co.  (1870)  L.  R.  4  11.  L.  Carriages  Vo,  v.  Itiche  (1875)  L.  R.  7 
628,  642,  39  L.  J.  Ex.  217, 23  L.  T.  657  ;      H.  L.  653,  693,  44  L.  J.  Ex.  185. 
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be  enforced.  The  mere  want  of  legal  power  to  make  Ihe  contract  at  the 
moment  of  entering  into  it»  will  not  affect  its  validity  afterwards. 

Where  a  contract  for  the  purchase  of  land  is  made  by  the  projectors  of 
a  proposed  line  of  railway,  though  an  action  at  law  may  be  maintained 
upon  the  contract,  a  court  of  equity  will  not,  simply  on  that  account, 
refuse  its  interference  to  compel  specific  performance. 

In  a  contract  for  the  sale  of  land  for  the  purposes  of  a  projected  railway, 
the  vendor  was  described  as  having,  so  far  as  regarded  ime  part  of  the  land, 
no  more  than  a  mere  life  estate,  and  the  projectors  of  the  railway  under- 
took to  obtain  from  Parliament  powers  to  enable  him  to  make  a  good  title  : 

Held,  that  where  they  did  not  fulfil  this  stipulation,  or  but  for  their  own 
default  the  title  might  have  been  perfected,  they  could  not  set  up  his 
deficiency  of  tiUe  as  an  answer  to  a  bill  for  specific  performance : 

But  (per  Lord  Campbell)  though  an  individual  purchaser  may  consent  to 
accept  a  defective  title,  it  is  doubtful  whether  the  directors  of  a  Railway 
Company,  acting  on  behalf  of  the  proprietors,  can  do  so. 

This  was  an  appeal  brought  by  the  directors  of  the  Eastern 

Counties  Railway  Company  against  a  decree  pronounced  in  favour 

of  the  respondent  in  a  suit  which  he  had  instituted  under  the 

following  circumstances.    The  Eastern  Counties  Railway  Company 

had  been  incorporated  by  an  Act  6  &  7  Will.  IV.  c.  cvi.,  for  the 

purpose  of  making  a  line  of  railway  from  London  to  Norwich.     In 

the  year  1847  the  directors  of  that  Company  applied  to  Parliament 

for  the  purpose  of  obtaining  powers  to  construct  a  branch  railway 

from  Wisbeach  to  join  the  Great  Northern  Railway  at  Spalding. 

This  projected  line  was  called  throughout  the  proceedings  the 

**  curvilinear  diverging  line."    Plans  and  sections  of  this  proposed 

line  were  deposited  in  the  usual  manner,  showing  its  intended 

course.    It  appeared  from  these  plans,  and   from  the  limits  of 

deviation  marked  on  them,  that  the  line  would  pass  very  near  the 

respondent's  property,  of  which  the  appellants  proposed  to  take  a 

considerable  portion,  including  a  part  of  his  mansion-house  and 

conservatories.    The  respondent  presented  a  petition  in  opposition 

to  the  bill.     The  appellants,  in  order  to  induce  him  to  withdraw  his 

opposition,  entered  into  an  agreement  with  him,  sealed  with  the 

seal  of  the  Company,  by  which  they  agreed  to  purchase  his  premises 

for  8,000Z.,  to  be  paid  within  eighteen  months  after  the  bill  should 

pass,  and  to  pay  him  a  further  sum  of  5,000Z.  as  a  coflapensation 

for  his  compulsory  eviction  from  his  property,  and  all  the  costs  of 

making  out  a  title.     The  agreement  recited  that  the  respondent 

was  only  tenant  for  life  of  part  of  the  property,  and  the  appellants 

undertook  to  obtain  all  necessary  powers  to  enable  him  to  make  out 

a  good  title  to  that  which  they  agreed  to  purchase  ;  and  it  further 

stipulated,  that  in  the  event  of  the  proposed  railway  being  made 

in  such   a  manner  as  to  form  a  junction  with  the  Ambergate, 
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Nottingham,  and  Boston  Railway  at  *Spalding  (which  proposed  line  Eastbkn- 
was  called  the  **  direct  diverging  line ''),  the  appellants  would  make  railway  Co. 
certain  sidings  for  the  accommodation  of  the  respondent's  mill,  the  hawkes 
approaches  to  which  would  otherwise  be  interrupted.  The  respon-  [  ♦asa  j 
dent,  in  consideration  of  this  agreement,  withdrew  his  opposition 
to  the  bill,  which  in  July,  1847,  passed  the  Legislature  (10  &  11  Vict, 
c.  ccxxxv.).  In  its  provisions  the  Railways  Clauses  Consolidation 
Act  and  the  Lands  Clauses  Consolidation  Act  were  expressly 
included,  and  the  appellants  were  empowered  to  purchase  land,  not 
exceeding  thirty  acres,  for  extraordinary  purposes.  The  powers  for 
the  compulsory  purchase  of  land  were  limited  to  three  years  from 
the  time  of  passing  the  Act ;  and  it  was  provided,  that  in  case  the 
railway  thereby  authorised  should  not  be  completed  within  five 
years  from  the  passing  of  the  Act,  the  powers  of  the  Company 
should  cease.  The  appellants  were  authorised  to  raise,  by  the 
creation  of  new  shares,  250,0002.  for  these  purposes,  and  these  new 
shares  were  to  be  considered  part  of  the  general  capital  of  the 
Eastern  Counties  Railway  Company.  The  Act,  however,  expressly 
prohibited  the  making  of  the  branch  line  (the  **  direct  diverging 
line  ")  proposed,  for  the  purpose  of  joining  the  Spalding  branch  of 
the  Ambergate  line.  In  March,  1848,  the  respondent  delivered  his 
abstracts  of  title,  and  in  the  autumn  of  that  year  he  quitted  his 
mansion  at  Spalding,  gave  due  notice  thereof  to  the  Company,  and 
removed  to  Upton  Hall,  in  the  county  of  Nottingham.  In  Novem- 
ber, 1848,  the  solicitor  to  the  Company  wrote  to  say  that  the  appel- 
lants thought  of  abandoning  the  Wisbeach  and  Spalding  Railway, 
and  proposed  that  the  respondent  should  keep  his  property,  and 
receive  compensation.  The  respondent  insisted  on  the  completion 
of  the  contract,  and  after  much  correspondence  (in  the  course  of 
which  it  appeared  that  the  refusal  of  *powers  to  make  the  direct  [  •334  ] 
diverging  line  led  to  the  abandonment  of  the  whole  scheme),  he,  on 
the  4th  of  June,  1849,  filed  his  bill  in  the  Court  of  Chancery,  in 
which  he  set  forth  the  facts  above  stated,  and  prayed  for  a  decree 
for  specific  performance. 

The  appellants  put  in  an  answer,  in  which  they  alleged  that 
their  object  in  treating  with  the  respondent  for  the  purchase  of  the 
property  was,  that  they  might  be  enabled  to  construct  a  line  called 
''  a  direct  diverging  line,"  which  line  had  not  been  sanctioned  by 
their  Act ;  that  the  property  was  not  required  by  them  for  the  line 
which  had  been  sanctioned,  and  that  consequently  their  agreement 
to  purchase  was  invalid ;  that  the  bill  as  described  in  the  agreement 


Hawkes. 
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Eastern  did  not  pass ;  that  the  respondent  had  no  power  to  sell,  and  the 
Railway  Co.  appellants  were  incapable  of  purchasing  and  holding  the  messuage 
and  land  in  question ;  that  he  was  unable  to  make  a  good  title  to 
it ;  that  they  had  no  funds  applicable  to  the  purchase  of  it ;  that  the 
two  sums  of  8,0002.  and  5,000L  were  exorbitant,  and  were  beyond 
the  value  of  the  .property,  and  exceeded  fair  compensation  for 
personal  inconvenience. 

A  replication  was  filed,  and  evidence  entered  into  on  both  sides. 

The  cause  came  on  for  hearing  before  Vice-Chancellor  ENiaHT 
Bruce  on  the  13th  March,  1850,  when  his  Honour  was  pleased  to 
order  that  the  contract  should  be  specifically  performed,  and 
referred  it  to  the  Master  to  make  the  usual  inquiries  as  to  value, 
and  in  doing  so  to  have  regard  to  the  contract,  and  to  the  clause 
therein  relating  to  the  respondent  being  only  tenant  for  life,  and  to 
the  provisions  of  "  The  Lands  Glauses  Consolidation  Act,  1845," 
and  further  directions  were  reserved.  The  Master  made  bis  report 
on  the  26th  June,  1850,  and  certified  that  a  good  title  could  be  made 
[  *335  ]  by  the  respondent,  and  that  such  *good  title  was  first  shown  on  the 
4th  May,  1850.  The  appellants  took  nine  exceptions  to  this  report, 
of  which  the  6th  and  7th  were  alone  material.  They  were  in  the 
following  terms : 

*'  For  that  the  plaintiff,  Henry  Hawkes,  claiming  to  be  only 
tenant  for  life  of  the  greater  part  of  the  property,  is  not  empowered 
to  sell  and  convey,  and  the  Company  is  not  empowered  to  pur- 
chase and  take,  such  part  of  the  property  as  is  not  shown  upon  the 
deposited  plan  of  the  railway,  nor  described  in  the  book  of  reference 
to  such  plan,  the  special  Act,  and '  The  Lands  Clauses  Consolidation 
Act,'  not  being  applicable  to  land  which  is  not  so  shown  and 
described,  and  the  whole  property  being  comprised  in  one  contract; 
the  same  cannot,  therefore,  be  performed." 

"  For  that  the  powers  of  the  Company  to  purchase  and  take  land 
are  not,  and  have  never  been,  in  force,  inasmuch  as  the  capital 
proposed  to  be  raised  by  the  Wisbeach  and  Spalding  special  Act 
has  not  been  subscribed  for." 

The  Yige-Chakcellor  overruled  the  exceptions,  and  the  case 

was  then  taken  by  appeal  before  Lord  Chancellor  St.  Leonards, 

who,  on  the  15th  November,  1852,  affirmed  the  decree  of  the  Court 

below  (1).    The  present  appeal  was  then  brought. 

(1)  1 D.  M.  &  G-.  737.  His  Lordship's  because  it  appears  to  be  covered  by 

judgment    on  that  occasion,  though  the  longer  written  judgment  delivered 

occasionally  cited  in  text  books,  was  by  him  on  the  present  appeal.— O.  A.  S. 
not  reported  in  the  Revised  Reporla 
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The   Solicitor-General  (Sir  R.  Dethell)  and    Mr.  Malins  (Mr.      Eastern 

Counties 
Grove  was  with  them),  for  the  appellants  :  Railway  Co. 

r. 

The  decree  is  bad,  for  it  directs  the  appeUants  to  do  that  which  Hawkes. 
is  illegal.  The  contract  which  they  are  called  upon  specifically  to 
perform  is  ultra  vires ;  the  land  is  not  wanted  for  the  purposes  of 
the  railway  authorised  by  the  Act,  nor  can  the  contract  be  enforced 
as  a  contract  for  land  for  extraordinary  purposes,  for  there  are  no 
such  purposes  for  which  it  is  required,  and  the  quantity  they  are 
directed  to  *take  is  more  than  could  be  so  required.  The  appellants  [  *336  ] 
have  no  capital  to  apply  to  the  purposes  of  this  line  ;  their  powers 
under  the  special  Act  have  expired,  and  they  cannot  lawfully  make 
a  payment  to  the  respondent  out  of  capital  which  has  been  raised 
for  other  purposes,  and  which  can  be  lawfully  applied  to  those 
other  purposes  alone.  If  a  chartered  or  incorporated  Company  is 
applying  to  Parliament  for  an  authority  to  enter  on  a  new  under- 
taking, the  directors  cannot  be  permitted  to  take  the  original 
capital,  and  apply  it  to  answer  the  costs  and  expenses  of  the  new 
intended  undertaking ;  much  less  are  they  at  liberty  to  apply  one- 
fourth  of  the  original  capital  to  the  construction  of  new  works  not 
authorised  by  the  original  Act ;  and  this  restriction  applies  to  the 
profits  derived  from  the  original  undertaking,  as  well  as  to  the 
capital  primarily  raised  for  it. 

[The  material  cases  cited  by  counsel  on  the  various  points  thus 
raised  are  referred  to  in  the  judgments,  posK'] 

Sir  F.  Kelly  and  Mr.  B.  S.  Follett  (Mr.  Loftus  Wigrara  was  with       [  3^2  ] 
them)  for  the  respondent : 

There  is  no  necessity  to  appeal  to  authorities  in  this  case.  The 
true  position  of  the  parties  being  explained,  the  principles  of  equity 
applicable  to  it  are  plain  and  undoubted.  Here  opposition  was 
threatened  to  a  projected  Company ;  if  that  Company  was  to  come 
into  existence,  and  to  do  the  work  it  proposed,  the  land  of  the 
plaintiff  was  necessary  for  it.  The  purchase  of  that  land  was  there- 
fore within  the  powers  of  the  promoters,  as  its  use  would  be  within 
the  purposes  of  the  intended  Act.  The  contract  was  made ;  it  was 
conditional  on  the  Act  being  passed ;  but  if  the  Act  passed,  the 
appellants  would  have  power  to  destroy  the  respondent's  residence; 
that  residence  therefore  was  purchased.  The  respondent  could  not 
convey  a  complete  title  to  all  his  land,  and  the  appellants  were 
aware  of  that  fact,  and  undertook  to  get  clauses  inserted  to  supply 
the  deficiency.    The  respondent  bond  fide  performed  all  that  he  had 
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Eastern      stipulated  to  perform.     The  appellants  were  lx)und  to  do  the  same. 

Kailway^Co.  -'^®  purchase  being  lawfully  made,  the  funds  of  the  Company  were 

»•  lawfully  applicable  to  it,  as  they  would  be  to  the  purchase  of  rails, 

whichi  though  not  wanted  at  the  moment,  were  purchased  because 

they  were  at  a  very  low  price,  and  it  was  fairly  believed  that  before 

the  time  when  they  would  be  required  they  would  rise  in  value.    If 

[  *3t3  ]       *the  funds  in  hand  were  insufficient,  the  appellants  had  authority, 

under  the  fourth  section  of  their  Act,  to  raise  further  funds.    [They 

dealt  with  and  distinguished  the  cases  which  had  been  cited  by 

the  appellants.] 

[  844  ]  The  respondent  can  maintain  this  bill  for  a  specific  performance. 

The  principles  of  equity  applicable  to  this  subject  may  be  taken 

from  the  judgment  of  Lord  Justice  Cran worth,  in  Webb  v.  The  Direct 

[  •345  ]       Portsmouth  *Itailivay  Company  (1).     Under  circumstances  such  as 

exist  here,  a  party  to  an  agreement  is  not  bound  to  run  the  risk  of 

what  a  jury  may  happen  to  consider  sufficient  damages  for  losing 

his  land,  and  being  forced  to  seek  another  residence.     Gooday  v. 

The  Colchester  Railway  Company  (2)  does  not  impeach  the  principles 

stated  in  WebVs  and  Stuart's  cases;  for  there  the  question  was, 

whether  the  contract  itself  had  been   validly  created ;    and  the 

Court,  not  thinking  it  to  be  a  valid  contract,  would  not  enforce  it. 

Here  it  is  perfectly  valid. 

Jviif  11.      The  Lord  Chamcbllor,  after  fully  stating  the  facts,  the  pleadings, 
and  the  decree  of  the  Court  below,  said  : 

The  first  point  insisted  on  by  the  appellants  is,  that  the  contract 
was  one  into  which  they  had  no  power  to  enter,  having  been  made 
for  an  object  not  within  the  scope  of  their  original  constitution. 
That  object  was  the  purchase  of  land  for  the  purposes,  not  of  the 
original  line,  but  of  a  new  line,  which  new  line  at  the  date  of 
the  contract  they  had  no  authority  to  make.  In  support  of  this 
argument,  reliance  was  placed  on  a  long  series  of  authorities,  which 
have  established  the  proposition,  that  a  Bailway  Company  cannot 
devote  any  part  of  its  funds  to  an  object  not  within  the  scope  of  its 
original  constitution,  how  beneficial  soever  that  object  might  seem 
likely  to  prove. 

Thus,  in  Colman  v.  The  Eastern  Counties  Railway  Company{z\  Lord 
Lamgdale,  at  the  instance  of  a  shareholder,  restrained  the  Company 
and  its  directors  from  applying  any  part  of  their  funds  in  assisting 

(I)  91  R  R.  151  (1  D.  M.  &  G.  521  (2)  99  R.  E.  70  (17  Beav.  132). 

—528).  (;<)  76  E.  E,  78  (10  Beav.  1). 
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a  Company  which  had  been  fonned  for  establishing  a  steam  com-      Eastebn 

Count  I  Fs 

munication  *between  Harwich  and  the  northern  ports  of  Europe,   railway  Cu. 

The  directors  of  the  Railway  Company  thought  that  such  an  applica-      hawkes 

tion  of  a  part  of  their  funds  would  be  likely  materially  to  promote       [  •346  ] 

the  interests  of  their  shareholders  by  encouraging  and  increasing 

the  traffic  on  their  line.     But  Lord  Langdale,  though  admitting 

that  such  an  expenditure  might  very  likely  conduce  to  the  interest 

of  the  Railway  Company,  yet  restrained  the  directors  by  injunction 

from  so  applying  any  part  of  their  funds,  on  the  ground  that  they 

had  no  right  to  expend  the  money  of  the  Company  on  any  project 

not  directly  within  the  terms  of  its  incorporation. 

In  Salomons  v.  Laing  (1)  the  same  learned  Judge  restrained  the 
directors  of  the  South  Coast  Railway  Company  from  applying  any 
part  of  the  funds  of  that  Company  in  the  purchase  of  shares  of 
another  Company  (the  Portsmouth),  by  which  purchase  the  defen- 
dants hoped  to  benefit  the  Company  of  which  they  were  directors. 
The  CouBT  held  that  the  defendants  had  no  right  to  deal  with  the 
funds  in  a  manner  not  authorised  by  their  Act. 

The  same  principle  was  recognised  and  acted  upon  by  Sir 
James  Wioram  and  Lord  Cottenham  in  Bagshawe  v.  The  Eastern 
Union  Railway  Company  (2).  There  the  Legislature  had  authorised 
the  defendants  to  raise,  by  way  of  additional  shares,  two  sums  of 
200,0001.  and  100,000i.,  the  former  for  the  purpose  of  enabling 
them  to  construct  a  branch  line  to  Harwich,  and  the  latter  for 
enabling  them  to  purchase  and  complete  a  cross  line  to  Hadleigh. 
The  plaintiff  had  purchased  scrip  certificates  for  shares  in  these 
undertakings,  or  one  of  them,  on  which  all  calls  had  been  paid,  and 
he  stated  by  his  bill,  that  the  directors,  though  the  whole  of  the 
two  sums  of  200,000Z.  and  100,000/.  had  been  raised,  yet  had 
abandoned  the  intention  of  constructing  *the  Harwich  line,  and  [  *3*7  ] 
were  about  to  apply  the  sums  so  raised  to  the  completing  of  their 
line  from  Ipswich  to  Norwich.  The  bill  prayed,  amongst  other 
things,  a  general  account  of  all  sums  so  applied,  that  the  directors 
might  be  decreed  personally  to  make  them  good,  and  for  an  injunc- 
tion to  restrain  any  further  similar  application  of  any  part  of  the 
said  two  sums  of  200,000/.  and  100,000/.  To  this  bill  there  was  a 
general  demurrer,  but  it  was  overruled,  first  by  Sir  James  Wioram, 
and  afterwards,  on  appeal,  by  Lord  Cottenham  ;  the  ground  of 
the  decision  there,  as  in  the  other  cases,  being  that  the  directors 
had  no  right  to  expend  any  part  of  the  sums  raised  for  a  special 

(1)  85  B.  R  107  (12  Beav.  339).  (2)  86  B.  B.  148  (2  Mac.  &  G.  389). 


V. 

Hawkes. 
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Eastern     purpose  upon  any  other  object  than  that  for  which  they  were 
Counties  .     , 

Railway  Co.  »0  raised. 

In  all  these  cases  the  discussion  was  raised  by  shareholders 
calling  in  question  the  misapplication  or  intended  misapplication  of 
the  corporate  funds  by  the  directors.  But  the  doctrine  has  been 
acted  on  in  the  courts  of  common  law  to  the  extent  of  holding 
that  a  contract,  even  under  the  seal  of  a  Company,  cannot  in 
general  be  enforced,  if  its  object  is  to  cause  the  corporate  property 
to  be  diverted  to  purposes  not  within  the  scope  of  the  Act  of  incor- 
poration. Thus,  in  the  case  of  The  East  Anglian  Eailway  Company 
V.  The  Eastern  Counties  Railway  Company  (1),  the  Court  of  Common 
Pleas,  after  an  elaborate  argument,  held  that  no  action  could  be 
maintained  against  the  defendants  on  a  covenant  into  which  they 
had  entered  for  payment  to  the  plaintiffs  of  the  costs  incurred  in 
applications  to  Parliament  made  at  the  instance  of  the  defendants 
for  obtaining  from  the  Legislature  powers  which  the  defendants 
considered  it  desirable  for  their  interests  that  the  plaintiffs  should 
possess.  The  Chief  Justice  in  delivering  the  judgment  of  the 
L  'SIS  J  Court,  says  (2),  "  The  statute  incorporating  the  *defendants'  Com- 
V^^y^  gives  no  authority  respecting  the  bills  in  Parliament  pro- 
moted by  the  plaintiffs,  and  we  are,  therefore,  bound  to  say  that 
any  contract  relating  to  such  bills  is  not  justified  by  the  Act  of 
Parliament,  is  not  within  the  scope  of  the  authority  of  the  Company 
as  a  corporation,  and  is  therefore  void." 

This  case  was  afterwards  recognised  and  acted  on  by  the 
Exchequer  Chamber,  in  the  case  of  M'Gregor  v.  The  Official 
Manager  of  the  Deal  and  Dover  Railway  Company  (3).  It  must, 
therefore,  be  now  considered  as  a  well-settled  doctrine  that  a 
Company  incorporated  by  Act  of  Parliament  for  a  special  purpose 
cannot  devote  any  part  of  its  funds  to  objects  unauthorised  by  the 
terms  of  its  incorporation,  however  desirable  such  an  application 
may  appear  to  be. 

I  have  referred  to  these  cases,  and  there  are  others  to  the  same 
effect,  for  the  purpose  of  showing  how  firmly  the  law  on  this 
subject  is  established,  and  of  guarding  myself  against  being 
supposed  to  throw  any  doubt  upon  it.  But  I  do  not  think  that  the 
present  case  comes  within  the  principle  on  which  these  decisions 
have  rested.  The  making  of  the  Wisbeach  and  Spalding  branch 
was  not  treated  by  the  Legislature  as  a  new  and  independent  object 

(1)  H7  R.  B.  783  (11  C.  B.  803).  (3)  88  R.  E.  715  (18  Q.  B.  618). 

(2)  87  E.  E^  785  (11  C.  B.  809). 


r. 
Hawkes. 
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to  be  carried  into  execution  by  distinct  funds  raised  for  that  special  eastern 
purpose.  The  power  to  make  the  new  line  was,  according  to  the  railway  Co. 
construction  I  put  on  the  Act,  merely  an  addition  to  the  powers 
conferred  by  the  former  Acts.  So  that  after  the  Wisbeach  and 
Spalding  Act  came  into  operation,  the  rights  and  powers  of  the 
Company  were  to  be  regarded  as  if  they  had  originally  been 
powers  to  make  the  new  line  and  to  raise  the  additional  capital. 
The  new  works  were  to  be  considered  as  having  formed  part  of  the 
original  undertaking,  and  the  new  shares  were  to  be  ^considered  as  [  *^^^  J 
part  of  the  general  capital.  From  the  time,  therefore,  when  the 
Wisbeach  and  Spalding  bill  received  the  Royal  assent  (and  until 
that  happened  there  was  no  binding  contract)  the  directors  had  just 
the  same  right  to  apply  their  funds  to  the  purchase  of  land  for  the 
purposes  of  the  new  line,  as,  before  the  passing  of  that  Act,  they 
bad  for  the  purchasing  of  land  for  the  original  line.  This  con- 
sideration, therefore,  seems  to  me  clearly  to  distinguish  the  present 
case  from  all  those  cases  cited  in  the  argument.  The  contract  here 
was  to  apply  the  funds  of  the  Company  to  a  purchase  within  the 
scope  of  its  incorporation,  and  not  to  any  purposes  foreign  to  it, 
and  I  see  no  objection,  therefore,  to  the  contract  on  this  first 
ground. 

But  it  was  argued,  secondly,  that  even  supposing  the  contract 
not  to  be  open  to  objection  on  the  ground  of  its  being  an  attempt 
to  appropriate  the  Company's  funds  to  an  object  foreign  to  their 
original  purposes,  still  that  it  could  not  be  supported,  inasmuch  as 
it  was  an  agreement  to  purchase  for  the  new  railway  lands  not 
wanted  for  the  purpose  of  making  it.  The  directors  had  originally 
desired  to  obtain  powers  to  make  a  straight  cut  from  their  new  line 
to  join  the  Ambergate,  Nottingham,  and  Boston  Railway,  and  for 
that  purpose  it  would  have  been  essential  to  them  to  possess  the 
plaintiff's  land,  but  they  failed  in  their  object  of  obtaining  power  to 
form  this  straight  cut,  and  then  there  was  not,  it  was  said,  any 
necessity  for  them  to  get  possession  of  the  plaintiff's  land.  A  small 
portion  only  of  it,  about  an  acre  and  a  half,  is  within  the  line  of 
deviation,  and  it  was  argued  that  a  contract  to  purchase  the  whole 
(nearly  six  acres)  was  a  contract  ultra  vires,  inasmuch  as  the 
Company  could  only  purchase  what  was  really  necessary  or  proper 
for  the  construction  of  the  line.  But  the  answer  to  this  argument 
appeared  to  me  satisfactory.  The  contract  was  not  necessarily, 
and  on  the  face  of  it,  ultra  *v\re8.  if  the  land  in  question  was  [  *350  ] 
really  wanted  by  the  appellants  for  what  are  called  extraordinary 
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EA8TEBN     purposes,  they  were  autliorised  to  purchase  it.    Besides,  the  line  of 
Railway  Co.  deviation  actually  cuts  the  respondent's  house  in  two,  and  in  such 

Hawkes.  circumstances  the  appellants  had  no  right  to  take  a  part  without 
taking  the  whole,  if  the  plaintiff  required  them  to  do  so  ;  and  it  is  a 
reasonable  inference  that  the  contract  to  purchase  the  whole  was 
made,  because,  wanting  what  was  within  the  limits  of  deviation, 
the  directors  knew  that  they  could  not  stop  short  with  what  was 
within  those  limits.  Be  that,  however,  as  it  may,  there  was 
nothing  to  show  the  respondent  that  his  land  was  not  wanted  for 
the  legitimate  objects  of  the  Company,  and  in  such  a  case  it  cannot 
be  pennitted  to  the  directors  to  allege  that  the  contract  was  invalid 
as  being  beyond  their  powers ;  for,  as  argued  at  the  Bar,  it  could  be 
no  answer  to  an  action  for  iron  rails  bargained  and  sold  that  the 
contract  had  been  entered  into,  not  in  order  to  obtain  rails  for  the 
use  of  the  line,  but  in  order  to  keep  them  in  hand  for  the  purpose 
of  a  future  use,  on  a  speculation  that  iron  was  likely  to  rise  in 
value.  I  consider,  therefore,  that  this  second  objection  is  as 
untenable  as  the  first. 

The  third  point  made  in  support  of  this  appeal  was,  that  even 
taking  the  contract  to  have  been  a  good  and  valid  contract,  into 
which  the  Company  might  lawfully  enter,  still  the  case  was  one  in 
which  a  court  of  equity  ought  not  to  interfere,  but  ought  to  leave 
the  plaintiff  to  assert  his  legal  rights  by  action.  It  was  argued 
that  the  Court  has  frequently  acted  on  this  principle  in  suits  where 
a  vendor  has  been  seeking,  as  in  this  case,  to  enforce  against  a 
Railway  Company  the  specific  performance  of  a  contract  for  the 
purchase  of  land,  when  the  time  within  which  the  line  was  to  be 
made  had  expired.    And  reference  was  in  particular  made  to  two 

[  •351  ]  cases  decided  by  Lord  Justice  ♦Knight  Bruce  and  myself,  when  I 
held  the  office  of  Lord  Justice.  I  allude  to  the  cases  of  Webb  v. 
The  Direct  London  and  Portsmouth  Railway  Company  (1)  and  StuaH 
V.  The  London  and  Noith  Western  Railway  Company  (t^). 

In  the  former  of  these  cases  (the  particulars  of  which  his  Lord- 
ship fully  stated)  the  Court  proceeded  on  two  grounds.  In  the  first 
place,  the  terms  in  which  the  deed  was  framed  were  such  as  to  lead 
the  Court  strongly  to  the  conclusion  that  the  whole  contract  was 
meant  to  be  conditional  on  the  line  being  formed,  and  that  if  it 
should  be  (as  in  fact  it  was)  abandoned  by  its  projectors,  then  all 
the  provisions  of  the  agreement  were  to  fall  to  the  ground ;  a 
construction,  I  may  observe,  which  receives  great  support  from  the 
(1)  91  B.  B.  151  (1  D.  M.  &  G.  621).      (2)  91  B.  B.  272  (1  D.  M.  &  G.  721). 
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subsequent  case  of  Qage  v.  The  Newmarket  Railivay  Company  (1).      Eastkbn 
But  independently  of  that  difiSculty,  the  case  appeared  to  be  one  in  railway  Co. 
which  a  court  of  equity  ought  not  to  interfere  in  favour  of  the  plain-      hawkbs. 
tiflf,  for  that  by  any  such  interference  we  should  be  doing  injustice 
in  the  attempt  to  add  to  the  legal  remedy.     The  injury  which  the 
plaintiff  sustained  by  the  non-performance  of  the  contract  was  this : 
though  he  was  left  with  the  whole  of  his  land  untouched,  he  lost 
all  claim  to  the  4,5002.,  and  might,  perhaps,  have  sustained  damage 
consequent  on  his  having  been  for  five  years  liable  to  have  any 
portion  of  it,  not  exceeding  eight  acres,  taken  by  the  Company  for 
the  purpose  of  the  railway.     That  was  evidently  a  case  for  compen- 
sation by  action  for  damages,  and  not  for  relief  by  way  of  specific 
performance.    Indeed,  I  hardly  know  how  a  decree  for  specific  per- 
formance could  have  been  there  enforced,  for  no  particular  eight  acres 
had  been  contracted  for,  and  the  *Company  had  no  power  to  select       [  *352  ] 
eight  acres,  except  for  the  purpose  of  making  the  railway,  the 
power  to  make  which  had  long  since  ceased.    On  these  grounds 
the  Court  refused  to  interfere,  leaving  the  plaintiff  to  the  legal 
remedy  on  his  covenant. 

The  circumstances  of  Loi'd  James  StuaH's  case  were  similar  in 
principle.  (His  Lordship  fully  stated  them.)  The  only  or  prin- 
cipal difference  between  this  latter  case  and  that  previously  decided 
was,  that  in  Lord  James  Stuarfs  case  there  was  no  contract  by 
the  Company  under  seal,  but  in  the  course  of  the  argument  the 
directors  offered  to  remove  all  difficulty  on  that  head  by  admitting, 
in  any  action  which  the  plaintiff  might  bring  against  them,  that 
they  had  by  deed,  under  seal,  covenanted  to  perform  any  contracts 
entered  into  by  the  agent  of  the  projectors  before  the  passing  of 
the  Act.  Whether,  if  the  directors  had  not  agreed  to  make  this 
admission,  they  would  have  been  compelled  to  do  so,  I  need  not 
now  stop  to  inquire.  We  were  relieved  from  all  difficulty  on  that 
head  by  their  voluntary  offer  to  make  the  requisite  admissions,  and 
what  we  had  to  decide  was,  whether  an  action  brought  with  such 
admissions  would  not  give  the  plaintiff  all  the  redress  he  was 
entitled  to  ask.  We  thought  it  would,  and  that  to  permit  the 
plaintiff  to  remain  passive  till  the  directors  could  not  have  any  use 
for  the  land,  and  the  power  to  make  the  line  had  expired,  and  then 
to  compel  them  to  select  and  purchase  the  land,  would  be  to  make 
the  extraordinary  interposition  of  the  Court  ancillary  to  injustice 
instead  of  justice. 

(1)  88  B.  B.  658  (18  Q.  B.  457). 
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I  have  thought  it  necessary  to  explain  the  grounds  on  which  the 
decision  in  these  two  cases  rested,  for  the  purpose  of  showing  that 
they  are  not  at  variance  with  the  decision  now  under  appeal.  Here 
there  is  no  uncertainty  as  to  the  subject-matter  of  the  purchase. 
The  vendor  *did  not  sleep  on  his  rights,  and  wait  until  it  was 
impossible  for  the  purchaser  to  make  the  line.  On  the  contrary, 
from  the  very  day  on  which  the  contract  was  to  be  completed  he 
insisted  on  its  performance,  having  shortly  before  that  time  quitted 
possession  of  the  property,  and  within  less  than  five  months 
afterwards  he  filed  his  bill.  It  is  true  that  the  directors,  after  the 
filing  of  the  bill,  allowed  the  time  to  pass  within  which  they  were 
bound  to  complete  their  line.  But  the  plaintiff  is  not  to  blame  for 
that.  He  did  not,  either  actively  or  passively,  mislead  the  defen- 
dants, and  it  would  be  impossible  to  hold  that  he  is  not  entitled  to 
the  relief  he  asks,  without  going  the  length  of  saying  that  no 
vendor  of  an  estate,  contracting  to  sell  to  a  Bailway  Company,  can 
ever  have  a  decree  for  a  specific  performance  if  the  Company  should 
see  fit  afterwards  to  abandon  the  undertaking,  with  a  view  to  which 
the  contract  was  made. 

The  fourth  and  last  objection  made  to  the  decree  below  was,  that 
as  to  a  very  large  portion  of  the  property  the  plaintiGf  is  only 
tenant  for  life,  and  consequently  at  his  death  the  Company  will  be 
exposed  to  an  action  of  ejectment  at  the  suit  of  the  remainder-man, 
who  is  not  bound  by  the  plaintiff's  contract.  To  this  objection, 
however,  I  think  it  a  sufficient  answer  to  say,  that  at  the  time  fixed 
for  the  completion  of  the  contract,  and  for  above  a  year  after  the 
filing  of  the  bill,  the  plaintiff  certainly  could  make  a  perfect  title 
by  virtue  of  the  provisions  of  the  Lands  Clauses  Act.  It  is  not 
necessary  for  me  to  give  any  opinion  as  to  whether  he  can  do  so 
now.  It  is  enough  to  say,  that  the  appellants,  by  the  contract 
itself,  undertook  expressly  to  procure  all  proper  powers  for  enabling 
the  plaintiff  (though  a  mere  tenant  for  life),  and  all  other  necessary 
parties,  to  make  a  good  title.  Such  powers  were  in  fact  obtained. 
The  plaintiff  repeatedly  offered  *to  do  all  that  was  requisite,  in 
order  to  enable  the  Company  to  profit  by  the  use  of  these  powers. 
If  the  appellants  have  wilfully  let  the  opportunity  pass,  they  cannot 
set  up  their  neglect  as  a  bar  to  the  plaintiff's  demand.  The  decree 
directed  the  money  to  be  paid  into  Court,  and  it  has  since  been 
invested  on  a  good  mortgage  security,  approved  by  the  Court,  to 
which  no  objection  is  made.  They  are  estopped,  as  between  them- 
selves and  the  plaintiff,  from  disputing  his  title,  and  if  after  the 
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death  of  the  plaintiff  any  question  should  be  raised  by  the  remainder-      Ea»tebn 
man,  that  question  must  be  then  discussed  and  disposed  of.     It  is  bailway  Co. 
the  fault  of  the  appellants  that  the  title  was  not  perfected,  and  they      hawkes. 
cannot  take  advantage  of  their  own  default.     In  my  opinion  the 
appellants  have  entirely  failed  on  all  their  grounds  of  objection,  and 
I  therefore  move  your  Lordships  to  dismiss  the  appeal,  with  costs. 

Lord  Brougham  : 

I  take  the  same  view  with  my  noble  and  learned  friend  upon  the 
four  separate  points  which  are  raised. 

Upon  the  point  with  respect  to  the  legality  or  illegality  of  this 
contract,  I  am  clearly  of  opinion  that  there  was  nothing  illegal  in 
the  agreement  as  to  the  proposed  railway,  and  that  the  directors, 
therefore,  cannot  avail  themselves  of  that  plea. 

I  admit  that  at  one  time  in  the  course  of  the  argument  upon  the 
fourth  ground  I  had  considerable  doubts.  Those  doubts  have  been 
entirely  removed  by  the  consideration  to  which  my  noble  and 
learned  friend  has  already  directed  the  attention  of  your  Lordships, 
that  it  was  entirely  owing  to  the  default  of  the  Company  that  that 
matter,  which  is  the  ground  of  the  fourth  objection,  arose. 

I  should  not  trouble  you  with  another  word  after  the  very  full 
and  distinct  statement  of  the  reasons  for  the  ^motion  to  affirm  the  [  *355  ] 
judgment  which  my  noble  and  learned  friend  has  made,  were  it 
not  that  I  think  it  right  to  advert  to  two  cases,  Webb  v.  The  Direct 
London  and  Portsmouth  Railway  Company^  and  Lord  James  Stuart 
v.  The  London  and  NoHh  Western  Railway  Company.  I  am  clearly 
of  opinion  that  if  these  cases  were  applicable  to  such  a  state  of  facts 
as  those  which  exist  in  the  present,  I  should  dissent  from  them, 
and  consider  that  they  do  not  give  the  law  of  the  Court  upon  the 
subject  of  specific  performance.  But  I  am  of  opinion,  for  the 
reasons  already  given,  that  they  do  not  apply  to  the  facts  of  this 
case,  which  are  so  entirely  different  that  it  cannot  be  truly  said  that 
the  appellants'  contention  against  a  decree  fqr  specific  performance 
can  rest  upon  their  authority. 

Lord  Campbell: 

The  first  question  to  be  considered  in  this  case  is,  whether  there 
was  a  valid  contract  between  these  parties.  I  should  have  answered 
this  question  in  the  negative  if  the  appellants'  counsel  had 
succeeded  in  showing  that  the  contract  related  to  "the  direct 
diverging  line/'  which  is  not  delineated  in  the  Parliamentary  plan, 
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easterk  and  that,  with  the  knowledge  of  the  respondent,  the  object  was  to 
Railway  Co.  make  the  line  without  the  authority  of  Parliament. 
Hawkeb.  There  can  be  no  doubt  that,  as  between  the  directors  and  the 
shareholders,  it  would  have  been  ultra  vires  for  the  directors  to  put 
the  seal  of  the  Company  to  such  a  contract.  They  could  not  law- 
fully apply  the  funds  of  the  Company  to  the  making  of  this  line 
either  under  the  Act  of  the  10  &  11  Vict.  c.  ccxxxv.,  or  any  of  their 
prior  Acts,  and  the  respondent  having  full  notice  that  they  were 
exceeding  their  powers,  and  were  guilty  of  a  breach  of  trust,  he 
could  not  have  enforced  the  contract  either  at  law  or  in  equity. 
[  'sse  ]  But  upon  the  face  of  the  contract  itself  there  is  no  reference  ♦what- 
ever to  the  "  direct  diverging  line."  The  recitals  and  the  operative 
parts  of  the  contract  refer  only  to  the  main  line  between  Wisbeach 
and  Spalding,  and  to  the  '*  curvilinear  line  "  of  junction  delineated 
upon  the  Parliamentary  plan ;  nor  is  there  any  evidence  to  prove 
that  the  respondent  was  a  party  to  the  scheme  alleged  to  have 
been  formed  by  agents  of  the  Company  to  deceive  Parliament  by 
abandoning  the  curvilinear  and  substituting  an  unauthorised  direct 
line  of  junction  with  the  Ambergate  Railway. 

This  objection  being^removed,  and  now  assuming  that  the  contract 
was  entered  into  by  the  respondent  bond  fide  with  a  view  to  the 
Parliamentary  plan,  and  to  an  Act  being  obtained  to  carry  that  plan 
into  effect,  I  cannot^doubt  for  a  moment  that  there  was  a  valid  con- 
tract, upon;which,'*after  the  Act]of  Parliament  had  been  obtained, 
an  action  at  law  might  have  been  supported  against  the^Company. 
During  the  argument  there  was  much  discussion  upon  the 
question  how  far  such  a  Company  is  bound  by  contracts  entered 
into  by  the  promoters  of  the  Act  of  Parliament  by  which  the 
Company  is  constituted.  That  question  really  does  not  properly 
arise  here  ;  but  I  think  it  right  to  guard  myself  against  the  peril 
of  being  supposed  to  acquiesce  in  the  doctrine  contended  for  by  the 
respondent's  counsel,  that  there  is  complete  identity  between  the 
promoters  of  the  Act  and  the  Company,  and  that  as  soon  as  the 
Act  has  received  the  Boyal  assent  a  bill  in  equity  might  be  filed 
against  the  Company  for  specific  performance  of  any  contracts 
respecting  land  into  which  the  promoters  had  entered.  If  the 
Company  should  adopt  the  contract,  and  have  the  full  benefit  of  it, 
I  think  the  Company  would  be  bound  by  it  in  equity,  and  therefore 
I  approve  of  the  decision  in' Edwards  v.  Grand  Junction  Canal 
Company  (i),  although  the  language  of  Lord  Cottbmham  in  that 
(1)  43  B.  E.  266  (1  My.  &  Or.  650). 
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case  may  require  'qualification,  and  must  be  taken  with  reference      Bastbbn 
to  the  facts  with  which  he   was  dealing.    But  it  seems  to  me  railway  Cu. 
that  the  extension  contended  for  of  the  principle  on  which  that      hawkes. 
case,  and    several  similar  cases  which    have  followed  it,    rest,       [  *357  ] 
is  quite  unreasonable,  and  would  lead  to  very  mischievous  con- 
sequences. 

Here  there  is  a  contract  admitted  to  be  under  the  common  seal 
of  the  Company.  The  appellants  make  an  idle  allegation  that  the 
seal  was  affixed  without  the  sanction  of  a  majority  of  the  members 
of  the  Company,  but  no  fraud  is  imputed  to  Mr.  Hawkes.  The 
directors  have  repeatedly  recognised  the  validity  of  the  contract, 
and  in  an  action  at  law  upon  it,  under  a  plea  of  non  est  factum  they 
could  have  had  no  defence,  though  if  they  could  allege  and  prove 
that  Mr.  Hawkes  was  guilty  of  illegality  on  entering  into  it,  the 
action  would  be  barred. 

But  dismissmg  the  charge  that  he  was  bargaining  for  the  appli- 
cation of  the  funds  of  the  Company  to  a  line  to  be  made  without 
the  authority  of  Parliament,  the  contract  is  merely  the  ordinary 
contract  between  a  Company  meaning  to  apply  to  Parliament  for 
authority  to  extend  a  line  of  railway,  and  the  owners  of  the  land 
through  which  the  extended  line  is  meant  to  pass,  to  be  carried  into 
effect  if  the  solicited  Act  of  Parliament  be  obtained.  The  share- 
holders of  the  Company  might  if  they  pleased  object  to  their  funds 
being  applied  to  defraying  the  expense  of  soliciting  the  bill,  but  if 
they  remain  quiet  it  may  be  fairly  inferred  that  they  all  approve  of 
the  extension;  and  when  the  bill  to  authorise  the  extension  has 
received  the  Boyal  assent  no  shareholder  can  any  longer  complain. 
According  to  the  manner  in  which  such  bills  are  usually  framed, 
the  extended  line  becomes  part  of  the  concern  to  be  managed  by 
the  Company  for  the  profit  of  the  body  of  shareholders,  power 
being  given  to  the  Company  to  increase  the  capital,  or  by  some 
*means  to  provide  the  money  necessary  to  complete  the  extended  [  *358  ] 
line.  Since  the  case  of  Simpson  v.  Loi-d  Hoivden  (i),  it  is  impossible 
to  contend  that  an  agreement  by  a  landowner  to  withdraw  opposition 
to  a  bill  for  a  railway  intended  to  pass  through  his  property  is  not 
a  good  and  valuable  consideration.  I  adhere  to  the  doctrine  laid 
down  in  a  passage  quoted  from  my  judgment  in  the  case  of  The 
Mayor  of  Nm'ivich  v.  The  Norfolk  Railway  Company  {2)  ;  but  that 
referred  to  doing  something  which  was  positively  criminal  and 
indictable,  the  obstruction  of  a  navigable  river  by  building  a  bridge 
(1)  9  CI.  &  Fiu.  61.  (2)  99  E.  K.  ol»  (4  EL  &  Bl.  397). 
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EA8TEBN     across  it.    This  cannot  lawfully  be  done  in  the  hope  that  an  Act  of 

Counties 

Railway  Ca  Parliament  may  be  obtained  to  legalise  it.  But  where  no  offence  is 
Hawkbs  *^  ^  committed  against  the  public,  and  there  is  a  mere  want  of 
authority  for  a  transaction  among  private  individuals  or  commer- 
cial Companies,  which  authority  can  only  be  obtained  by  Act  of 
Parliament,  no  objection  whatever  can  be  successfully  made  to  the 
parties  entering  into  an  agreement  for  completing  the  transaction 
when  the  necessary  authority  is  so  obtained. 

In  this  case  there  was  to  be  no  application  of  the  funds  of  the 
Company  to  the  purchase  of  Mr.  Hawkes's  land  till  an  Act  should 
be  obtained  for  making  the  line  from  Wisbeach  to  Spalding, 
according  to  the  Parliamentary  plan.  Such  an  Act  having  been 
obtained,  an  agreement  then  entered  into  for  the  first  time,  for  the 
purchase  of  the  whole  of  this  land  by  the  Company,  would  have 
been  lawful  and  binding,  and  the  agreement  previously  entered  into, 
in  anticipation  of  the  Act  of  Parliament,  having  been  before  lawful, 
then  became  binding.  In  considering  whether  the  contract  is  valid, 
we  must  certainly  consider  whether  it  was  valid  when  it  was  entered 
[  *Ho9  ]  into.  I  think  *that  this  contract  was  valid  when  it  was  entered  into, 
although  it  was  then  only  conditional. 

We  have  next  to  consider  whether  the  condition  was  performed. 
The  appellants  contend  that  it  was  not,  because  the  Act,  when 
passed,  prohibited  the  direct  junction,  and  did  not  substitute  any 
other.  But  the  condition  in  the  contract  is,  ''  in  the  event  of  the 
said  bill  in  its  present,  or  any  amended,  modified,  or  altered  form 
for  the  like  objects,  or  any  or  either  of  them,  to  which  the  said 
Eastern  Counties  Railway  Company  shall  be  parties  or  promoters, 
passing  into  a  law."  The  bill  referred  to  did  pass  into  a  law  for 
making  the  line  from  Wisbeach  to  Spalding,  and  the  line  of 
deviation  authorised  by  it  comprised  a  considerable  part  of  Mr. 
Hawkes's  land,  and  bisected  his  house. 

Therefore,  as  a  common  law  Judge,  I  say  with  confidence  that 
an  action  for  breach  of  the  covenant  to  purchase  and  pay  for  the 
land  at  the  stipulated  price  might  have  been  maintained. 

I  now  come  to  the  remedy  by  bill  in  equity  for  a  specific  per- 
formance. And  here  I  must  speak  with  more  hesitation,  but  I  am 
bound  to  express  my  opinion  upon  it ;  and  this  being  a  branch  of 
jurisprudence  which  every  English  lawyer  must  study,  and  having 
weighed  the  reasons  urged,  and  referred  to  all  the  authorities  cited 
on  both  sides  during  the  argument,  I  have  come  to  a  conclusion, 
which  is  quite  satisfactory  to  my  own  mind,  that  the  decree  for  a 
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specific  performance,  notwithstanding  all  the  objections  taken  to      Eastebn 
it.  was  properly  pronounced.  n^^^JTco. 

Where  there  is  a  valid  executory  agreement  for  the  sale  and 
purchase  of  land,  there  can  be  no  doubt  that  the  vendor  as  well 
as  the  purchaser  is  priind  facie  entitled  to  resort  to  a  court  of 
equity  for  the  purpose  of  having  the  contract  specifically  per- 
formed. Generally  speaking,  pecuniary  ^damages  adequate  to  [*36o] 
the  pecuniary  loss  sustained  from  the  breach  of  the  contract 
would  be  an  indemnity  to  the  vendor ;  but  still  damages  would 
not  place  him  in  the  same  situation  as  if  the  contract  had  been 
performed,  for  in  that  case  he  would  have  entirely  got  rid  of  his 
land,  and  he  would  have  in  his  pocket  the  net  sum  for  which  he 
had  agreed  to  sell  it;  whereas  if  he  is  driven  to  his  action  at  law, 
he  retains  the  land,  and  he  can  only  recover  the  difference  between 
the  stipulated  price  and  the  price  which  it  would  probably  fetch 
if  resold,  together  with  incidental  expenses,  and  any  special  damage 
which  he  had  suffered.  In  every  case  justice  requires  that  the 
purchaser  should  be  entitled  to  specific  performance,  for  as  to  him 
no  amount  of  damage  would  necessarily  be  an  adequate  compensa- 
tion ;  and  there  must  be  reciprocity  of  remedy  between  vendor  and 
purchaser.  Indeed  the  remedy  must  necessarily  be  afforded  to 
the  vendor  as  well  as  purchaser,  from  the  well  known  doctrine  of 
conversion  upon  the  signing  of  a  valid  contract  for  the  sale  of 
land,  the  equitable  estate  then  vesting  in  the  purchaser,  and  the 
vendor  then  holding  the  legal  estate  only  as  his  trustee. 

This  being  so,  the  anus  lies  upon  the  appellants  to  show  that  the 
respondent  was  not  entitled  to  a  decree  for  specific  performance. 

Here  the  objection  of  delay,  which  has  sometimes  very  properly 
prevailed,  cannot  be  taken,  and  it  cannot  be  contended  that  the 
vendor  has  lost  his  right  to  the  remedy  he  seeks  by  doing  anything 
which  he  ought  not  to  have  done,  or  by  omitting  to  do  anything 
which  he  ought  to  have  done,  subsequently  to  the  date  of  the 
agreement,  with  good  faith  and  punctuality.  He  has  performed 
his  part  of  the  agreement ;  he  has  always  been  ready  and  willing 
to  complete  the  purchase,  and  he  has  urgently  and  earnestly 
pressed  the  Company  to  complete  it.  The  bill  for  a  specific  *per-  [  ♦bci  ] 
formance  was  filed  as  soon  as  Mr.  Hawkes  found  that  the  Company 
had  broken  the  agreement,  and  within  time  to  have  allowed  a  good 
title  to  the  whole  of  the  land  to  be  made. 

The  appellants  rely  upon  difficulties  which  have  arisen  from 
their  own  delay  and  their  own  breach  of  the  agreement.    These 
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Eastern     difficulties  are  now  so  serious  that  I  own  I  should  have  been  glad, 

Counties 

Railway  Co.  for  the  sake  of  the  innocent  shareholders  in  this  Company,  to  find 
Hawkks.  *^^*  ^®  should  be  justified  in  referring  the  vendor  to  his  legal 
remedy,  whereby  a  compensation  might  be  awarded  to  him  for  all 
he  has  lost  from  the  breach  of  the  agreement,  without  the  embar- 
rassments which  must  now  arise  from  affirming  the  decree  for.  a 
specific  performance.  But  I  am  of  opinion  that  we  cannot  revise 
this  decree  on  any  of  the  grounds  on  which  it  has  been  impeached, 
without  subverting  authorities  and  disregarding  principles  which 
we  are  bound  to  respect. 

Much  was  said  about  the  hardship  which  it  is  alleged  the  decree 
imposes  upon  the  Company.  If,  looking  to  the  agreement  and  the 
evidence  respecting  it,  we  could  say  that  it  was  a  hard  or  uncon- 
scientious bargain,  we  ought  not  to  enforce  the  performance  of  it, 
and  we  ought  to  leave  the  vendor  to  his  remedy  at  law.  I  mean 
to  be  guided  by  the  rule  laid  down  upon  this  subject  by  Lord 
Habdwickb  in  Biixton  v.  Lister  (i),  and  by  the  other  authorities 
to  the  same  effect  collected  in  the  leading  case  of  Mortlock  v. 
BuUer{2).  But  reading  this  agreement,  how  can  we  say  that  the 
sum  of  18,000i.  was  more  than  Mr.  Hawkes  might  fairly  ask  for 
giving  up  his  land  and  his  business?  No  misrepresentation  or 
[  *362  ]  fraud  is  imputed  to  him ;  the  agents  *of  the  Company  were  as 
competent  to  form  a  just  opinion  upon  the  subject  as  he  was ; 
no  complaint  is  made  of  excess  of  price  till  the  Company  had 
abandoned  all  intention  of  making  the  line,  and  I  think  that  no 
weight  is  to  be  given  to  the  opinion  of  a  surveyor  which  was 
afterwards  obtained,  and  which  it  must  have  been  easy  to  obtain, 
that  the  price  was  excessive.  I  see  no  reason  to  believe  that  if 
the  directors  had  made  the  line  from  Wisbeach  to  Spalding 
according  to  the  powers  conferred  upon  them,  the  bargain  would 
have  been  disadvantageous  to  the  Company,  and  they  cannot  by 
abandoning  it  prejudice  the  rights  of  others. 

Greater  stress  was  laid  upon  the  objection  that  the  decree  orders 
a  misapplication  of  the  funds  of  the  Company,  but  this  really 
resolves  itself  into  the  objection  to  the  validity  of  the  agreement, 
which  I  have  already  disposed  of.  Had  the  line  of  railway  from 
Wisbeach  to  Spalding  been  made  and  completed,  I  am  clearly  of 
opinion  that  the  directors  might  have  performed  the  agreement 
with  Mr.  Hawkes,  without  any  misapplication  of  funds,  or  any 
breach  of  trust  whatsoever. 

(1)  3  Atk.  38;<.  (2)  7  R.  R.  417  (10  Ves.  292). 


r, 
Hawkks. 
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By  section  4  of  the  Act  of  10  &  11  Vict.  c.  cozxxv.,  they  were      Kabtebn 

On  f  T  NT  I ICH 

authorised  to  raise  250,000/.  towards  making  this  line,  and  as  this  railway  Go. 

line  was  to  be  amalgamated  with  the  railway  before  made  by  tlie 

Company  ander  former  Acts,  and  to  form  with  it  one  concern,  to 

be  managed  for  the  general  body  of  the  shareholders,  I  entertain 

no  doabt  that  the  directors  might  have  employed  the  funds  of  the 

Company  in  the  ordinary  course  of  administration  for  making  and 

maintaining  this  extended  line  as  if  it  had  been  comprised  in 

the  original  Act  by  which  the  Company  was  constituted.     The 

authorities  relied  upon  by  the  appellant's  counsel  on  this  point 

merely  show  that  the  making  of  *the  new  line  could  not  be      [  ^363  ] 

abandoned,  in  fraud  of   those  who  have  subscribed  to  make  it, 

without  touching  the  question,  how  far,  if  the  new  line  is  made, 

the  funds  of  the  Company  may  be  applied  to  that  purpose.    When 

the  bill  for  a  specific  performance  was  filed,  the  power  of  raising 

the  250,000/.  still  subsisted,  and  the  directors  in  their  answer  say 

nothing  of  want  of  funds  or  inability  to  raise  money.    I. therefore 

do  not  see  how  the  alleged  misapplication  of  funds  can  be  any 

reason  for  a  reversal  of  the  decree. 

Then  comes  the  most  formidable  objection,  the  inability  to  make 
a  good  title  to  that  portion  of  the  land  of  which  Mr.  Hawkes  is 
only  tenant  for  life.  Had  the  bill  not  been  filed  in  time  to  allow 
a  good  title  to  the  whole  to  be  made,  I  should  have  thought  this 
objection  almost  insurmountable.  With  great  deference  for  what 
has  been  observed  by  my  noble  and  learned  friend,  who,  when 
Lord  Chancellor,  affirmed  the  decree,  that  the  Company  had 
agreed  to  take  such  title  as  the  vendor  had,  or  to  obtain  powers 
for  making  a  good  title,  I  should  have  doubted  much  whether,  if 
at  the  time  when  the  bill  was  filed  a  good  title  could  not  be  made, 
a  specific  performance  ought  to  have  been  decreed. 

In  a  common  transaction  of  sale  and  purchase  of  land  between 
individuals,  they  may  certainly  bargain  that  the  purchaser  shall 
accept  such  title  as  the  vendor  can  make,  and  the  specific  perform- 
ance of  such  an  agreement  would  be  decreed  although  the  vendor 
could  not  make  out  a  perfect  title.  But  the  directors  of  a  Railway 
Company  have  only  a  limited  authority  to  negotiate  for  the  purchase 
of  land,  and  I  rather  think  that  they  would  be  considered  as  having 
exceeded  that  authority,  to  the  knowledge  of  the  vendor,  if  they 
agreed  to  accept  a  defective  title,  thereby  subjecting  the  Railway 
Company  to  the  risk  of  being  *interrupted  by  an  ejectment  from  [  ♦364  ] 
part  of  the  land  over  which  the  line  runs.     I  must  likewise  doubt 
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eastbbk     as  to  the  effect  to  be  given,  in  a  case  like  this,  to  a  covenant  that 

Ck)UNTIBS 

Railway  Co.  the  Company  would  obtain  power  by  Act  of  Parliament  to  make 
Hawkbs.     ^  g^^  *^*^®»  ^*  ^^  ^^^^  power  had  been  granted. 

But,  in  truth,  this  bill  for  a  specific  performance  having  been 
filed  on  the  10th  of  June,  1849,  a  good  title  as  against  the  remain- 
derman might  easily  have  been  made  to  the  land  of  which  Mr. 
Hawkes  is  only  tenant  for  life.  The  Act  for  making  the  line  from 
Wisbeach  to  Spalding  received  the  Boyal  assent  on  22nd  July, 
1847,  and  the  compulsory  powers  conferred  by  the  Act,  under 
which  a  good  title  might  have  been  made  against  the  remainder- 
man, continued  in  full  force  till  22nd  July,  1850.  I  have  already 
observed  that  this  Act  (which  embodies  in  it  both  the  Lands 
Clauses  Consolidation  Act,  and  the  Bailways  Clauses  Consolidation 
Act)  authorised  the  taking  of  the  whole  of  the  land,  the  subject 
of  the  agreement,  for  the  general  purposes  of  making  the  railway ; 
there  seems  to  me  therefore  no  necessity  for  resorting  to  section  14 
of  the  special  Act,  which  authorises  the  taking  of  thirty  acres  for 
the  extraordinary  purposes  connected  with  the  intended  railway. 

The  decree  of  Yice-Chancellor  Knight  Bruce  was  actually  pro- 
nounced on  the  18th  of  March,  1850,  four  months  before  the 
compulsory  powers  had  expired.  We  have  now  to  determine 
whether  that  decree  was  then  properly  pronounced.  Even  then 
the  appellants,  if  so  minded,  by  making  the  line,  and  performing 
their  agreement,  might  have  enabled  the  vendor  to  make  a  good 
title  to  them  of  all  the  land  which  they  had  agreed  to  purchase. 

But  I  am  of  opinion  that  whereas,  in  considering  the  validity  of 
[  *365  ]  the  agreement,  the  proper  time  to  regard  is  the  *time  when  it  was 
entered  into — as  to  the  specific  performance,  regard  is  to  be  had 
to  the  state  of  things  when  the  bill  was  filed.  No  authority  has 
been  cited  in  support  of  the  position,  that  the  decision  upon  a 
bill  for  a  specific  perfoi*mance  is  to  depend  upon  what  has  hap- 
pened between  the  filing  of  the  bill  and  the  day  when  the  decree 
is  to  be  pronounced  ;  and  it  would  be  strange  if  the  plaintiff,  being 
entitled  to  what  he  prays  for  when  he  files  his  bill,  could  be 
defeated  by  the  chicanery  of  the  defendant  in  vexatiously  resisting 
the  suit. 

I  have  only,  further,  to  make  an  observation  upon  what  was  said 
at  the  Bar  as  to  a  bill  being  now  filed  by  the  directors  against 
Mr.  Hawkes  for  a  specific  performance.  I  do  not  think  that  such  a 
suit  could  have  been  maintained  by  them  from  the  time  when  they 
abandoned  the  making  of  the  new  railway.     There  certainly  must 
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be  reciprocity  as  to  the  remedies  of  the  two  parties,  if  they  respec-      eastsbx 
tively  act  with  good  faith.     But  upon  the  supposition  last  stated,  railway  Co. 
the  directors  have  not  acted  with  good  faith,  and  they  would  be      hawkes. 
seeking  to  have  the  land  for  a  purpose  different  from  that  for  which 
they  had  agreed  to  buy  it ;  whereas  the  vendor  has  always  been, 
since  the  agreement  was  entered  into,  and  still  is,  desirous  that  it 
should  be  in  all  respects  carried  into  execution.    I  have  not  thought 
it  necessary  to  comment  upon  the  cases  cited,  although  I  have 
examined  them  all.   Stanley  v.  The  Chester  and  Birkenhead  Railway 
Company  (i)  alone  seems  to  me  a  sufficient  authority  for  this  decree ; 
and  the  cases  of  Webb  v.  The  Direct  Portsmouth  Railway  Company  (2), 
and  Lord  James  StuaH  v.  The  London  and  North  Western  Railway 
Company  (z),   *in  which  a  decree  for  a  specific  performance  was       [*366] 
refused,  are  in  perfect  conformity  with  the  principles  which  Lord 
Cottbnham  there  lays  down,  as  the  last  two  cases  proceeded  upon 
delay,  and  the  uncertainty  of  the  agreement.    For  these  reasons,  I 
concur  with  my  two  noble  and  learned  friends  who  have  preceded  me 
in  thinking  that  the  decree  appealed  against  ought  to  be  affirmed. 

Lord  St.  Leonards: 

As  the  arguments  at  the  Bar  have  not  removed  the  opinion  which 
I  originally  expressed  upon  the  points  in  this  case,  and  as  the 
appeal  is  from  my  decree,  I  might  have  considered  myself  at  liberty 
to  add  only  a  very  few  words  to  what  has  already  fallen  from  my 
noble  and  learned  friends ;  but  as  it  was  not  in  my  power  to  know 
what  might  be  the  opinion  ultimately  formed  by  them,  I  committed 
to  paper  (which  I  very  rarely  do)  my  views  upon  the  subject.  And 
after  the  very  extended  argument  at  the  Bar,  and  as  there  are  many 
points  upon  which,  I  regret  to  say,  considerable  doubts  seem  still  to 
prevail,  I  shall  not  hesitate  to  read  to  your  Lordships  what  I  have 
thus  prepared. 

(After  fully  staling  the  facts  of  the  case,  his  Lordship  proceeded :) 
It  is  not  difficult  to  decide  upon  the  law  when  the  facts  are 
understood.  The  appellants  contend  that  the  contract  was  illegal : 
1.  Because  the  object  of  the  Company  was  to  evade  the  Act  of 
Parliament,  in  which  scheme  Hawkes  joined.  2.  Because  the  con- 
tract was  tdtra  vires.  3.  Because  Hawkes  was  only  tenant  for  life 
of  the  greater  part  of  the  property.  4.  Because  it  was  not  a  fit  case 
for  specific  performance. 

(1)  45  R.  R.  386  (3  My.  &  Cr.  773  ;  (2)  91  R.  R.  151  (1  D.  M.  &  G.  521). 

9  Sim.  264).  (3)  91  R.  R.  272  (1  D.  M.  &  G.  721). 
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EA8TKBN         The  first  objection  may  be  answered  by  a  simple  reference  to  the 
Railway  Co.  f^ctis.    The  intention  to  sabstitate  a  direct  diverging  line  vas  the 

HAWKB8  8<^h^i^^  of  the  appellants ;  and  I  regret  to  hear  them,  at  the  Bar  of 
[  367  ]  this  House,  rely  on  what  they  describe  as  their  own  illegal  act,  as  a 
ground  to  relieve  them  from  a  bond  fide  contract.  But  the  respon- 
dent was  no  party  to  the  alleged  illegal  intention ;  it  does  not  appear 
ever  to  have  been  communicated  to  him.  Every  act  and  document 
bear  against  the  assertion  that  he  knew  of  the  plan.  The  bill  before 
Parliament  and  the  plan  deposited  showed  no  such  line;  but,  on 
the  contrary,  they  showed  the  curvilinear  line.  We  must  look  at 
the  state  of  things  as  they  stood  at  the  date  of  the  contract.  The 
heads  of  the  agreement,  and  the  agreement  itself,  contain  no  refer- 
ence to  any  such  line ;  and  the  notice  by  the  appellants  of  abandon- 
ment of  the  contract  refers  only  to  the  line  authorised  by  the  Act, 
and  not  to  the  direct  diverging  line.  All  this  is  conclusive.  It  seems, 
however,  that  there  was  no  fraud  practised  on  Parliament,  for  Mr. 
Borthwick,  the  engineer  of  the  Company,  did  state  to  the  Committee 
on  the  bill  the  intention  to  make  the  direct  line,  and  that  the 
directors  had  obtained  Mr.  Hawkes's  and  other  properties,  which 
would  include  it,  without  the  aid  of  an  Act  of  Parliament.  I  am  by 
no  means  certain  that  this  was  not  a  correct  view  of  their  powers. 
Parliament  prohibited  the  making  of  the  direct  line,  but  did  not 
extend  that  prohibition  to  the  curvilinear  diverging  line.  The  fact 
that  the  purchase  by  the  Company  of  Hawkes's  property  was  brought 
before  Parliament  is  important ;  and  although  no  direct  diverging 
line  had  then  been  projected,  yet  that  property,  as  to  a  portion,  was 
directly  affected  by  the  bill ;  and  the  whole  might  Lave  been  taken, 
under  the  Act,  for  extraordinary  purposes,  and  the  whole  would,  as 

[  *368  ]  a  ^residence,  have  been  deteriorated  by  the  contiguity  of  the  rail- 
way ;  and  I  should,  besides,  be  of  opinion,  that,  where  the  directors 
of  a  Railway  Company,  wanting  part  of  a  property,  purchase  more 
of  it  than  is  required,  although  that  may  become  a  question  between 
them  and  their  shareholders,  yet  they  cannot,  on  that  account, 
avoid  the  contract  with  the  seller.  I  am,  of  course,  not  speaking  of 
a  compulsory  sale.  Upon  all  these  circumstances  the  appellants 
were  fully  competent  to  form  their  own  opinion  in  entering  into  the 
contract  wfth  the  respondent. 

Secondly,  it  was  argued  that  the  contract  was  ultra  vires.  The 
first  ground  alleged  for  its  being  so  I  have  already  adverted  to.  It 
was  then  said  that  there  was  no  capital  which  could  be  applied  to 
the  payment  of  the  purchase ;  for  the  additional  capital,  which  alone 


r. 
Hawkks. 
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could  be  applied  to  the  construction  of  the  new  line,  had  not  been     eastern 

raised ;  and  it  would  be  ultra  vires  to  apply  any  portion  of  the  old  juilway^Co. 

capital.    This  was  much  relied  upon ;  and  several  cases  were  referred 

to  where  capital  had  not  been  allowed  to  be  so  misapplied.    But 

none  of  those  cases  properly  bears  upon  the  present.     Capital 

raised,  for  example,  for  a  new  line,  cannot  be  applied  to  the  main 

line,  although  the  new  one  is  abandoned.    A  Eailway  Company 

cannot,  with  funds  raised  for  a  railway,  construct  a  canal,  or  add 

steamboats  to  the  concern ;  for  that  would  be  foreign  to  the  object 

for  which  the  Company  was  incorporated.    But  this  does  not  bear 

upon  the  case  before  the  House;  for,  as  I  have  shown,  in  either 

view,  whether  the  direct  diverging  line  was  or  was  not  to  be  made,  • 

the  respondent's  property  was  within  the  Act,  and  might  properly 

be  made  the  subject  of  purchase  by  the  Company. 

It  was  indeed  insisted  that  equity  would  not  only  have  granted 
an  injunction  against  the  making  of  the  line  from  *Wisbeach  to  [  *369  ] 
Spalding  at  the  expense  of  the  old  capital,  but  that  such  an  injunc- 
tion might  now  be  obtained  by  shareholders.  Because  in  any 
given  case  an  intended  misapplication  of  capital  might  be  stopped, 
it  was  argued  that  after  the  scheme  was  sanctioned  by  Parliament, 
still  it  might  be  prevented,  unless  the  funds  were  specially  appro- 
priated to  the  object.  And  here  it  was  insisted  that  the  old  capital 
could  not  be  applied  to  the  new  branch.  I  have  already  shown  that 
the  Company  had  only  a  permissive  power  to  raise  additional  capital ; 
that  the  new  line  was  to  form  part  of  the  original  railway,  and  all 
subscribers  were  to  share  alike ;  in  short,  the  whole  was  to  form  one 
concern. 

I  am  clearly  of  opinion,  therefore,  that  the  Spalding  and  Wisbeach 
branch  might  have  been  made  with  the  old  capital  of  the  Company, 
either  with  or  without  the  aid  of  the  new  capital ;  that  is,  the 
directors  might,  out  of  their  assets,  form  the  railway  without  raising 
any  such  part,  or  with  raising  only  such  part  as  they  thought 
proper  of  the  additional  capital. 

The  abandonment  of  the  line  was  much  relied  upon,  but  a  party 
to  a  contract  cannot  take  advantage  of  his  own  delay  or  wrong. 
In  this  respect  I  entirely  agree  with  Lord  Cottenham,  who  held 
that  this  very  Company,  in  the  case  of  the  claim  of  Lord  Petre, 
having  placed  itself  in  a  situation  of  hardship,  could  not  set  up 
that  hardship  as  a  defence  to  a  contract.  In  Webb  v.  The  London 
and  Portsmouth    Railway    Company  (^),  Vice-Chancellor    Wioram 

(1)  91  E.  R.  151  (9  Hare,  140). 
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EABTEnN     observed  that  the  proviso  in  the  Act,  that  after  five  years  the 
Counties 
Railway  Ck).  powers  should  cease,  did  not  affect  the  obligations  of  the  Company. 

Hawkes  ^*  ^^^  argued  that  their  powers  to  *take  the  lands  were  gone.  But 
[  *Z70  ]  the  answer  was,  that  they  had  actually  taken  the  land  by  the  con- 
tract by  which  they  had  become  in  equity  the  owners  of  it ;  that 
they  had  a  right  in  the  land,  and  not  merely  power  to  take  it ;  and 
that  the  Act  did  not  take  away  the  right.  A  different  construction, 
he  added,  would  put  an  end  to  all  the  contracts  of  all  the  Railway 
Companies  which  had  not  yet  been  completed,  in  all  cases  where 
the  time  limited  by  these  Acts  had  expired.  As  to  hardships,  he 
observed  that  the  Company  (as  in  this  case)  had  had  the  benefit  of 
the  contract  in  the  withdrawal  of  the  opposition  to  the  bill.  If  he 
refused  a  decree  upon  the  ground  of  the  subsequent  inability  o( 
the  Company  to  complete  the  railway,  he  must  refuse  it  in  all  cases 
in  which  a  purchaser  finds  that  he  cannot  effect  the  purpose  for 
which  he  entered  into  the  contract.  This  answers  the  objection 
that  the  appellants  cannot  hold  the  property.  It  is  not  clear  that 
they  could  not  hold  it ;  but  should  that  be  so,  they  cannot  make 
that  an  excuse  for  not  performing  the  contract. 

Under  this  head  the  general  question  of  the  power  of  such 
Companies  to  bind  themselves  was  argued.  Now  this  is  a  question 
between  the  appellants,  bound  by  their  contract  under  seal,  and 
the  party  with  whom  they  contracted.  It  is  not  a  question  between 
them  and  their  shareholders,  but,  as  was  observed  in  Edwards 
V.  The  Grand  Junction  liailway  Company (i),  "the  Court  cannot 
recognise  any  party  interested  in  the  corporation,  but  must  look  to 
the  rights  and  liabilities  of  the  corporation  itself."  The  covenant 
of  the  Company  is  binding  on  the  face  of  it,  and  the  appellants 
must  show,  if  they  can,  why  it  should  not  be  so.  Here  they  were 
(  •371  ]  properly  bound.  The  property  *was  within  the  bill  as  brought  in, 
and  within  the  Act  as  passed,  and  if  the  property  in  question  had 
not  been  purchased  before  the  Act,  it  might  have  been  bought  after 
the  Act  passed.  It  is  no  objection  that  the  whole  was  not  within 
the  compulsory  powers.  The  Lands  Clauses  Act  provides  that  no 
party  shall  be  required  to  sell  a  part  only  of  any  house,  if  he  is 
able  and  willing  to  sell  and  convey  the  whole.  And  to  that  extent, 
of  course,  the  appellants  might  properly  agree  to  purchase  the 
whole  of  the  house  although  they  only  required  a  part  of  it.  And 
at  all  events  other  parts  of  the  property,  according  to  the  plans, 
would  have  been  required  for  the  railway,  and  the  whole  might 
(1)  43  B.  R.  279  (1  My.  &  Cr.  674). 
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have  been  required.    I  do  not  think  that  the  contract  can  be      eastbbn 
avoided  by  the  appellants  showing  that  they  do  not  require  the  juilway  Co. 
whole.    Where  directors  are  acting  in  the  obvious  line  of  duty,  as      hawkes 
in  this  case,  buying  off  an  opposition,  and  acquiring  property 
necessary  or  useful  for  the  corporation,  and  the  party  contracting 
with  such  directors  is  not  aware  of  any  intended  misapplication  on 
their  part,  I  am  of  opinion  that  the  contract  is  binding,  although  it 
can  afterwards  be  shown  that  the  property  really  was  not  required 
for  the  railway.     The  safety  of  men  in   their  daily  contracts 
requires  that  this  doctrine  of  ultra  vires  should  be  confined  within 
narrow  bounds. 

All  the  cases  on  this  head  were  fully  considered  in  The  Mayor  of 
Norwich  v.  The  Norfolk  Railway  Company  (\),  where  the  learned 
Judges  of  the  Queen's  Bench  differed  in  opinion.  The  illegality  was 
there  properly  considered  as  depending  upon  the  question  whether 
the  contract  was  impliedly  prohibited  by  the  Act  of  incorporation ; 
but  although  there  the  contract  depended  upon  works  to  be 
•executed  which  were  not  authorised  by  the  Act  of  Parliament,  yet  [  '372  ] 
two  of  the  learned  Judges,  Mr.  Justice  Coleridge  and  Mr.  Justice 
Eblb,  were  of  opinion  that,  looking  at  the  nature  and  cause  of  the 
deviation,  it  was  not  tdtra  vires,  and  their  opinion  was  supported 
by  elaborate  arguments,  in  the  general  scope  of  which  I  am  very 
much  inclined  to  concur.  Mr.  Justice  Wightman  rested  his  opinion 
on  other  grounds,  as  he  thought  the  agreement  illegal  in  itself. 
My  noble  and  learned  friend  the  Lobp  Chief  Justice  was  of  opinion 
that  the  agreement  was  vitra  vires,  in  which  view  he  dissented 
from  his  brother  Judges ;  but  he  did  not  carry  the  doctrine  to  an 
extent  which  would  impeach  the  decree  in  this  case ;  on  the  con- 
trary, referring  to  that  decree,  he  observed  that  he  thought  that  I 
had  most  properly,  because  entirely  in  harmony  with  the  cases 
already  decided,  decreed  in  this  case  a  specific  performance  of  an 
agreement  between  a  Bail  way  Company  and  a  landowner  to  purchase 
a  house  and  six  acres  of  land,  the  directors  of  the  Company  having 
ample  power  to  enter  into  that  agreement.  And  the  Lobd  Chief 
Justice  observed,  that  he  did  not  think  that  the  case  of  purchasing 
a  piece  of  land  for  the  enlargement  of  a  terminus,  or  any  agree- 
ment for  furthering  the  legitimate  objects  of  the  Company,  which 
might  be  lawfully  carried  into  effect  without  the  special  authority 
of  Parliament,  would  afford  any  analogy  for  the  decision  of  the  case 
then  before  the  Court,  where  the  covenant  could  not  be  lawfully 
(1)  99  R.  E.  518  (4  EL  &  BI.  397). 
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EA8TBBX     performed  without  the  special  aathoritv  of  Parliament.    And  my 
Counties 
Railway  Co.  noble  and  learned  friend  showed  that  the  mere  circumstance  of  a 

Hawkes,      covenant  by  directors  in  the  name  of  the  Company  being  ultra  vires 
as  between  them  and  the  shareholders,  does  not  necessarily  disentitle 
the  covenantee  to  sue  upon  it. 
[  873  ]  Lord  Lanodalb,  in  a  very  early  case  on  this  subject,  Colman  v. 

The  Eastern  Counties  Railway  Company  (i),  showed  that  it  did  not 
necessarily  follow  from  his  decision  that  the  directors  of  this  very 
Railway  Company  could  not  guarantee  profits  and  capital  to  a  Steam 
Packet  Company  in  connexion  with  the  railway,  that  therefore  they 
could  not  do  the  least  thing  not  expressly  mentioned  in  the  Act.  He 
believed  that  directors  had  the  power  to  do  all  such  things  as  were 
necessary  and  proper  for  the  purpose  of  carrying  out  the  intention 
of  the  Act  of  Parliament,  but  that  they  had  no  power  of  doing  any- 
thing beyond  it.  In  the  late  case  in  the  Queen's  Bench,  to  which  I 
have  referred,  Mr.  Justice  Colbridob  quoted  this  passage  of  Lord 
Langdalb's  judgment,  as  showing  an  evident  anxiety  to  guard  against 
a  literal  strictness,  which  would  be  inconvenient  and  unreasonable. 
These  opinions  seem  to  me  fully  to  support  the  decree  now  com- 
plained of.  The  appellants,  as  a  corporation,  have  all  the  powers 
incident  to  a  corporation,  except  so  far  as  they  are  restrained  by 
their  Act  of  incorporation.  Directors  cannot  act  in  opposition  to 
the  purpose  for  which  their  Company  was  incorporated,  but  short  of 
that,  they  may  bind  the  body  just  as  corporations  in  general  may 
do.  The  opinions  of  some  of  the  Judges  in  the  Norwich  case  favour 
the  disposition  which  I  feel  to  restrain  the  doctrine  of  ultra  vires  to 
clear  cases  of  excess  of  power,  with  the  knowledge  of  the  other 
party,  express,  or  implied  from  the  nature  of  the  corporation  and 
of  the  contract  entered  into.  My  noble  and  learned  friend  the 
Lord  Chibf  Justice,  who  thought  that  in  that  case  the  directors 
were  not  bound,  yet  laid  down  the  rule  in  a  way  which  would 
[  *37«  ]       ^support  the  opinion  I  am  now  submitting  to  your  Lordships. 

We  have  not  here  to  contend  with  the  difficulties  with  which 
Lord  CoTTENHAM  BucccssfuUy  grappled  in  Edwards  v.  The  Grand 
Junction  Railway  Company  (2),  and  in  Stanley  v.  The  Chester  and 
Birkenhead  Railway  Company  (h),  which  latter  case  was  acted  upon 
by  my  noble  and  learned  friend  on  the  woolsack,  when  Yice- 
Changbllor,  in  Preston  v.  The  Liverpool,  cfc.  Railway  (i).    For  we 

(1)  76R.  B.  85(10B€av.  17).  (4)1   Sim.  N.    S.    686;    roversed, 

(2)  43  B.  B.  266  (1  My.  &  Cr.  650).       post,  p.  287  (5  H.  L.  C.  605). 

(3)  46  B.  B.  386  (3  My.  A  Cr.  773). 
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have  not  to  fix  a  corporation,  after  incorporation,  with  completing      Eastekn 
a  contract  made  by  the  promoters  before  the  bill  passed,  nor  have  railway  Co. 
we  to  compel  one  Kailway  Company  to  perform  an  agreement  by  the      h^^'kes 
promoters  of  another  Company  not  then  constituted.     I  refer  to 
those  cases  only  to  show  the  extent  to  which  the  Court  has  properly 
gone  in  order  to  bind  Railway  Companies  by  bond  fide  contracts 
entered  into,  even  in  contemplation  of  their  incorporation. 

I  may  here  observe,  that  it  is  well  settled  that  the  abandonment 
by  an  interested  party  of  his  opposition  to  a  bill  is  of  itself  a  good 
consideration  for  a  contract,  and  this  consideration  the  Eastern 
Counties  Company  at  once  obtained.  As  I  referred  to  the  authori- 
ties on  this  head,  when  I  delivered  judgment  in  the  Court  below, 
and  that  judgment  is  reported  (i),  I  will  not  detain  your  Lordships 
by  now  going  through  them.  It  is  sufficient  to  say  that  they  are 
conclusive.  The  view  of  the  Legislature  is  shown  in  the  18  &  14 
Vict.  c.  88,  to  facilitate  the  abandonment  of  railways,  for  it  provides 
in  8. 19,  that  it  shall  not  extend  to  release  the  Company  from  any 
liability  to  complete  the  purchase  of  any  land  under  any  contract 
in  *part  performed,  or  by  virtue  or  in  pursuance  of  which  a  specific  t  *376  ] 
sum  or  price  as  the  consideration  for  the  purchase  should  have 
been  fixed,  notwithstanding  the  time  for  completion  should  have 
been  subsequently  extended. 

It  is  equally  clear  that  the  contract,  although  before  the  Act,  is 
binding,  and  that  it  was  not  necessary  to  embody  the  terms  of  the 
contract  in  the  Act  itself.  This  is  strongly  supported  by  Lord 
Eldon's  opinion  in  The  VaaxhaU  Biidije  Company  y.Earl  Spencer (2)^ 
in  which  he  did  not  agree  with  the  opinion  of  Sir  John  Leach, 
when  the  case  was  before  him  (»).  This  contract  was  dependent 
only,  as  expressed  therein,  on  the  bill  passing  in  its  then,  or  any 
modified  shape,  which  is  proved  by  the  evidence  of  the  Company's 
solicitor.    Few  contracts  have  been  more  deliberately  entered  into. 

8rdly.  It  was  objected  that  Hawkes  was  only  tenant  for  life,  and 
that  a  good  title  cannot  now  be  made  to  the  Company.  The  Court 
of  Chancery  was  of  a  different  opinion ;  but  I  do  not  think  it  neces- 
sary to  consider  that  question,  because  the  directors  bought  with  full 
knowledge  of  the  nature  of  the  title,  and  contracted  to  pay  the 
expenses  of  making  a  title,  and  to  obtain  powers  in  the  bill  then 
before  Parliament,  or  otherwise  to  enable  them  to  acquire  a  title. 
If  the  powers  in  their  Act,  in  conjunction  with  the  Lands  Clauses 

(I)  1  D.  M.   &  G.   737;  see  aute,  (2)  Jac.  04. 

p.  186,  n.  (3)  2  Madd.  366. 
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Eastebn  Consolidation  Act,  do  not  enable  them  to  get  a  good  title,  it  is 
Railway  Co..  owing  to  their  own  default  and  delay.  Indeed  they  have  carefully 
avoided  taking  any  step  towards  acquiring  a  title,  as  the  decree  of 
the  Vicb-Chancbllor  shows;  and  I  am  of  opinion  that  it  rests  with 
themselves  to  take  such  steps  as  they  may  be  advised,  to  vest  the 
[  •s^e  ]  title  *in  themselves,  and  to  enable  them  to  resell  the  property. 
Equity  does  not  hesitate  to  compel  a  purchaser  to  accept  a  title 
without  further  inquiry,  where  he  knew  the  nature  of  it,  and  by  his 
delay  has  disentitled  himself  to  the  usual  advantages  of  a  pur- 
chaser. In  this  case  the  Company  will  have  no  great  diflSculty  in 
establishing  the  title  if  your  Lordships  should  hold  the  appellants 
bound  by  their  contract. 

In  the  case  of  an  ordinary  purchaser,  who  had  conducted  himself 
as  these  appellants  have  done,  the  Court  would  have  enforced  the 
contract  against  him  without  hesitation.  And  although  a  corpora- 
tion can  only  contract  under  seal,  yet  I  am  of  opinion  that 
corporations  are  bound  by  their  conduct,  and  by  the  acts  of  their 
solicitors  after  their  contract,  just  as  an  individual  would  be.  It 
would  be  absurd  to  say,  for  example,  that  they  could  only  accept 
the  title  under  their  common  seal,  or  that  delay  would  not  affect 
their  rights  under  the  contract. 

4thly.  This  brings  me  to  the  last  objection,  viz.,  that  Hawkes 
should  be  left  to  his  remedy  at  law,  and  is  not  entitled  to  a  specific 
performance.  Upon  this  point  I  cannot  entertain  any  doubt.  In 
cases  of  contracts  binding  on  Railway  Companies,  in  the  view  of 
equity,  the  Court  goes  beyond  the  law.  Now,  specific  performance 
is  the  right  of  every  seller,  as  well  as  of  every  purchaser,  unless  it 
can  be  displaced.  It  has  been  said,  but  has  long  since  been  over- 
ruled, that  a  seller  may  go  to  law,  as  he  only  wants  the  money, 
whereas  the  purchaser  wants  the  estate ;  but  a  seller  wants  the 
exact  sum  agreed  to  be  paid  to  him,  and  he  wants  to  divest  himself 
legally  of  the  estate,  which  after  the  contract  was  no  longer  vested 
in  him  beneficially.  This  is  accomplished  by  specific  perform- 
ance, whereas,  at  law,  he  would  be  left  with  the  estate  on  his  hands, 
[  ♦377  ]  and  *would  recover  damages  only  according  to  the  views  of  a  jury. 
He  is  entitled  to  a  complete  remedy,  and  if  you  refuse  him  a 
specific  performance  you  deprive  him  of  that  which  you  accord  to 
the  purchaser.  Look  at  the  consequence.  Equity,  immediately 
after  the  contract,  considers  the  purchaser  as  owner  of  the  estate ; 
he  may  sell  or  devise  it ;  it  would  descend  to  his  heir ;  it  is  no 
longer  the  property  of  the  seller ;  on  the  other  hand,  the  money, 
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the  price,  belongs  to  the  seller  ;  he  may  dispose  of  it  as  part  of  his      eastken 
personal  estate,  and  it  would  go  to  his  personal  representatives  as  r^ilway^o. 
such.    Now,  if  you  capriciously  withhold  specific  relief  a  seller  can  *• 

never  be  sure  what  is  the  nature  of  his  interest ;  as,  for  example, 
whether  the  estate  will  go  to  his  heir,  or  the  price  to  his  next  of 
kin.  This  rule  applies  as  forcibly  to  a  Railway  Company  as  to  an 
individual.  In  my  opinion  it  applies  with  even  more  force  in  a 
case  like  this.  For  when  a  Railway  Company  purchases  property, 
nothing  but  a  specific  performance  would  answer  the  object  of  the 
company,  and  the  Legislature  has  taken  care  to  ensure  that  object; 
whereas,  in  many  purchases,  it  is  indifferent  to  a  purchaser  whether 
he  obtains  the  estate  or  damages.  The  remedy  of  a  seller  in  a  con- 
tract for  a  sale  to  a  Railway  Company  ought  to  be  co-extensive  with 
the  remedy  of  the  Company. 

It  was  said  that  there  could  not  have  been  a  decree  for  specific 
perfom^nce  against  Hawkes  if  the  appellants  had  not  intended  to 
make  the  railway.  This  was  probably  founded  on  the  observation 
to  that  effect  by  Lord  Justice  Bbugb  in  the  case  of  Lord  James 
Stuart  V.  jP/ie  London  and  North-Western  Railway  Company  (l). 
But  in  the  case  supposed  it  might  amount  to  a  fraud  on  the  part  of 
directors  to  obtain  compulsory  right  to  buy  land  for  a  *purpose  [  ♦378  ] 
which  they  had  deliberately  abandoned.  That  cannot  affect  the 
right  of  a  seller  bond  fide  to  a  Railway  Company,  where  the  contract 
was  for  the  purposes  of  the  Company,  and  the  Company  had  power 
to  make  it,  and  to  apply  the  land  to  its  destined  purpose.  Besides, 
in  a  case  like  this,  where  a  part  of  the  estate  is  under  settlement, 
the  seller  could  not  resell  the  estate,  but  must  keep  it  on  his  hands. 
The  appellants  have  powers  to  buy,  but  the  owner  thus  circum- 
stanced can  sell  to  them  alone ;  no  act  of  the  appellants  subsequent 
to  the  contract  can  release  them  from  it.  In  a  case  between  Rail- 
way Companies  {The  Shrewsbui-y  ami  Birmingham  Railway  Company 
V.  The  London  and  North  Western  Railway  Company  (2)),  Lord  Justice 
Turner  observed,  ''  The  agreement  being  under  the  seal  of  the 
three  Companies,  the  plaintiffs  are,  of  course,  prima  facie  entitled 
to  a  specific  performance."  This  is  precisely  what  every  equity 
lawyer  would  say.  The  seller  has  done  all  on  his  part.  He  fur- 
nished the  abstracts  in  time,  warned  the  purchasers  to  be  prepared, 
left  possession  of  the  property  in  order  to  be  enabled  to  deliver  it 
to  them,  gave  up  his  trade,  and  at  length  filed  a  bill  one  year  and 
a  half  before  the  time  expired  within  which  the  appellants  had 
(1)  91  E.  E.  272  (1  D.  M.  &  G.  721).      (2)  4  D.  M.  &  G.  129. 
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EA8TEBN     power  to  complete  their  works  under  the  Act.    Now,  if  you  leave 
Railway  Co.  ^^^  seller  to  his  remedy  at  law  in  a  case  like  this,  and  he  should  be 

Hawkes  ^^  owner  in  fee,  and  could  not  sell  the  property  to  any  one,  he 
would,  of  course,  in  its  present  state  of  deterioration,  be  compelled 
to  sell  it  for  what  it  would  fetch,  for  having  a  new  residence  at  a 
distance,  he  could  not  protect  the  property  as  the  appellants,  who 
are  on  the  same  spot,  can  do. 
But  then  they  say  he  may  recover  damages  at  law  ;  that  his  title 

r  '379  ]  to  damages  would  be  governed  by  his  personal  *rights,  or,  in  other 
words,  as  he  is  only  tenant  for  life  of  a  large  part,  he  could  only 
recover  to  that  extent  of  interest.  This  shows  how  inadequate  the 
remedy  at  law  would  be,  and  that  is  conclusive  against  the  argu- 
ment which  would  restrict  the  respondent  to  a  proceeding  at  law. 
For  the  seller  here  is,  in  the  view  of  equity,  the  owner  or  repre- 
sentative of  the  fee,  as  the  Act  of  Parliament  operates  for  his 
benefit  connected  with  the  contract,  and  the  whole  money  agreed 
upon  must  be  paid  and  secured  for  the  person  entitled.  For  the 
binding  nature  of  a  contract  to  apply  to  Parliament  for  powers  to 
carry  a  contract  into  effect,  I  may  refer  to  the  case  of  The  Great 
Westei-n  Railway  v.  The  Bmningham  and  Oxford  Junction  Railway 
Company  (1),  which  I  referred  to  in  the  Court  below. 

It  remains  only  for  me  to  observe  that  there  is  no  authority 
against  the  opinion  which  I  have  expressed.  The  two  cases  relied 
upon  before  the  Lords  Justices,  in  one  of  which  my  noble  and 
learned  friend  on  the  woolsack  concurred,  depended,  as  has  been 
clearly  shown,  on  the  contract  being  vague  or  contingent.  Lord 
Justice  Knight  Brucb  agreed  in  the  decrees  in  both  of  those  cases, 
from  which  it  was  inferred  that  he  had  changed  his  opinion  upon 
this  case ;  but  that  is  a  conclusion  which  he  expressly  guarded 
against  by  distinguishing  between  the  cases,  and  declaring  his 
opinion  still  to  be  that  this  case  was  rightly  determined. 

The  two  cases  of  Webb  v.  The  London  and  Poiisinouth  Railway 
Company,  and  Loi-d  James  Stuart  v.  The  London  and  Naith  Western 
Railway  Company,  were,  as  I  have  already  observed,  decided  on 
appeal  upon  the  vagueness  and  contingent  nature  of  the  agreement  ; 

[  •380  ]  but  in  the  Courts  *below,  where  the  agreements  were  not  considered 
open  to  that  objection,  specific  performance  was  decreed.  In  the 
first  case,  Sir  James  Wigram  treated  the  contract  as  clearly  one 
to  be  specifically  performed,   just  like  any  contract  between  two 

(1)  78  B.  E.  209  (2  Ph.  597). 
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individuals ;  and  the  latter  case  was  decided  in  the  Court  below,      Eastern 
upon  the  authority  of  the  former.  Railway  Co. 

The  case  of  Goodaij  v.  The  Colchester  liailwai/  Company  (1)  was  hawkes 
decided  before  my  decree  in  this  case,  but  was  not  then  reported, 
and  it  was  not  referred  to  in  the  argument  addressed  to  me.  The 
case  was  decided  upon  the  ground  that  there  was  no  binding  con- 
tract, for  that  what  was  set  up  as  such  was  entered  into  by  a  mere 
agent  on  behalf  of  a  Railway  Company.  The  Master  of  the  Bolls 
observed,  that  it  was  clear  that  no  direct  contract  had  been  entered 
into  between  the  plaintiff  and  the  present  Company,  because  the 
Company  did  not  exist  at  the  time,  and  could  not  therefore  enter 
into  any  contract ;  and  it  was  not  a  contract  with  the  old  Company, 
because  it  was  neither  a  contract  under  the  seal  of  that  Company, 
nor  one  which  it  had  the  power  to  make.  These  observations  seem 
to  show  that  the  facts  are  not  fully  stated  on  the  face  of  the  report. 
The  Master  of  the  Rolls  agreed  with  the  decision  in  Edxoards  v. 
The  Grand  Junction  Railway  Company ^  but  although  he  held  that 
the  directors  were  enabled  to  obtain  their  Act  by  the  plaintiff's 
withdrawing  his  opposition,  and  which  was  one  of  the  terms  on 
which  the  contract  was  entered  into,  yet  he  held  that  if  the 
directors  did  not  exercise  the'powers  of  the  Act,  that  would  be  a 
very  slight  advantage.  It  appears  to  me  that  the  conduct  of  the 
directors  after  the  Act,  in  relation  to  the  execution  of  their  powers, 
could  not  absolve  them  from  *liability  in  respect  of  the  benefit  [  *38i  ] 
which  they  secured  by  the  withdrawal  of  the  opposition  to  the  bilL 
However,  that  case  is  no  authority  against  specific  performance  in 
the  present.  The  learned  Judge  was  probably  embarrassed  by  the 
reversal  of  the  decrees  in  Wehh  v.  The  London  and  Poi'tsmouth  Rail- 
way Company,  and  in  Lord  James  Stuart  v.  The  London  and  North 
Western  Railway  Company, 

Lord  CoTTBNHAM  in  The  Great  Western  Railway  Company  v. 
The  Birmingham  and  Oxford  Junction  Railway  Compjuy,  seems  to 
have  been  clearly  of  opinion,  not  only  that  equity  would  direct 
specific  performance  of  a  contract  by  one  Railway  Company  to  sell 
its  railway  to'anotherXompany,  but  that  if  the  whole  of  the  agree- 
ment could  not  be  executed,  it  might  be  enforced  pro  tanto,  and 
that  it  was  no  objection^that  the  agreement  provided  that  all 
necessary  powers  were  to  be  sought  from  Parliament  to  give  effect 
to  its  stipulations.  His  observations  on  this  latter  point  (2)  are 
well  worthy  of  attention. 
(1)  99  E.  R.  70  (17  Beav.  132).  (2)  78  E.  E.  209  (2  Ph.  597,  604,  605). 
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Upon  the  whole,  I  am  clearly  of  opinion  that  the  decree  was 
right,  and  ought  to  be  affirmed  with  costs.  I  trust  that  this 
decision,  and  the  decisions  of  this  House  during  the  present  Session 
in  the  cases  of  The  National  Exclumge  Company  v.  Drew  (l),  and  in 
Bar  gate  v.  Shortridge  (2),  will  place  the  powers  and  liabilities  of 
directors  and  their  Companies  in  making  contracts,  and  in  dealing 
with  third  parties,  upon  a  safe  and  rational  footing.  They  do  not 
authorise  directors  to  bind  their  Companies  by  contracts  foreign  to 
the  purposes  for  which  they  were  established,  but  they  do  hold 
Companies  bound  by  contracts  duly  entered  into  by  their  directors 
for  purposes  which  they  *have  treated  as  within  the  objects  of  their 
Acts,  and  which  cannot  clearly  be  shown  not  to  fall  within  them ; 
and  they  further  hold  Companies  to  be  bound  by  a  continued  course 
of  dealing  by  their  directors  with  third  persons  in  relation  to  their 
shares,  although  that  mode  of  dealing  is  contrary  to  the  regulations 
of  their  deed  of  management.  I  hope  that  we  shall  have  no  other 
cases  before  us  where  the  defence  of  a  Company  rests  upon  the 
want  of  power  to  make  a  contract  which  the  directors  deliberately 
entered  into,  and  under  which  they  took  a  benefit,  or  upon  the 
irregularities  of  their  own  proceedings. 

Decree  avd  order  appealed  against  affirmed^  viith  costs. 


1865. 
Jvly  3. 

I^rd 

C  RAN  WORTH, 

I..C. 

Ivonl 
Brougham. 

Parks,  B. 

[  383  J 


PLACE   V.   POTTS  (3). 

(5  H.  L.  C.  383—388 ;  S.C.  24  L.  J.  Ex,  225.) 

In  an  action  by  a  shipowner  against  the  charterers  for  freight,  the 
charterers  pleaded  that  after  the  freight  had  been  earned,  and  after  the 
commencement  of  the  suit,  the  ohligee  of  a  bottomry  bond,  by  which  ship 
and  freight  were  hypothecated,  instituted  in  the  Court  of  Admiralty  a  suit 
against  ship  and  freight,  whereon  a  monition  issued,  commanding  the 
plaintiff  to  bring  into  Court  the  proceeds  of  the  wreck  and  stores  of  the 
ship,  and  the  defendants  to  bring  into  Court  the  money  due  for  freight,  to 
abide  the  judgment  of  the  Court,  and  that  the  defendants  had  done  so : 

Held,  affirming  the  judgments  of  the  Courts  of  Exchequer  and  Exchequer 
Chamber,  that  this  was  a  good  plea  in  bar  to  the  action. 

Construction  of  the  Admiralty  Court  Act,  1840  (3  &  4  Vict.  c.  65). 

This  was  an  action  to  recover  521i.  7s.  5d.  for  freight,  brought  in 
the  Court  of  Exchequer  by  the  plaintiff,  the  owner  of  the  barque 
BriUlant,  against  the  defendants,  the  charterers  of  that  vessel.  The 
declaration  was  in  the  common  form. 

The  defendants  pleaded,  first,  except  as  to  386/,  lis.  9d.,  Never 


(1)  2  Macq.  (Sc.  Ap.  Cas.)  103. 

(2)  Ante,  163. 


(3)  See  The  ChenpBide  [1904]  P.  339, 
73  L.  J.  P.  117. 
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indebted  ;  and,  secondly,  as  to  that  sum,  that  while  the  goods  were       Place 

on  board,  and  before  the  commencement  of  the  voyage,  the  master       potts. 

was  compelled  to  borrow  for  the  use  of  the  ship  and  the  purposes 

of  the  voyage  the  sum  of  262/.  lis.  4d.,  from  one  G.  B.  Symes, 

upon  a  bottomry  bond,  whereby  ship  and  freight  were  hypothecated ; 

that  after  the  freight  was  earned,  and  after  the  commencement  of 

this  suit,  Symes  instituted  a  suit  upon  the  bond  in  the  Court  of 

Admiralty  against  the  ship  and   freight,  whereupon   a   monition 

issued,  commanding  the  plaintiff  to  bring  into  Court  the  proceeds 

of  the  sale  of  the  wreck  and  stores  of  the  ship,  and  the  defendants 

to  bring  into  Court  the  *money  due  from  them  for  freight,  to  abide      [  *384  ] 

the  judgment  of  the  Court,  or  show  cause  to  the  contrary ;  that 

having  no  cause  to  show,  the  defendants,  in  obedience  to  the  said 

monition,  paid  the  said  freight  into  the  said  Court  of  Admiralty, 

to  abide  the  judgment  of  the  said  Court. 

The  plaintiff  joined  issue  on  the  first  plea,  and  upon  that  issue 
a  verdict  was  entered  for  the  defendants.  To  the  second  plea  the 
plaintiffs  demurred.  The  Court  of  Exchequer  gave  judgment  for 
the  defendants  (i).  This  judgment  was  affirmed  in  the  Exchequer 
Chamber  (2).    The  present  writ  of  error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Baron 
Alderson,  Mr.  Justice  Maule,  Mr.  Justice  Coleridge,  Mr.  Justice 
Cresswell,  Mr.  Baron  Piatt,  and  Mr.  Justice  Williams  attended. 

Mr.  C.  E.  Pollock  for  the  plaintiff  in  error : 

This  plea  is  bad.  It  admits  a  cause  of  action,  without  showing 
a  good  bar  to  that  action.  It  merely  alleges  the  existence  of 
another  suit  in  respect  of  the  same  property,  but  not  necessarily 
deciding,  nor  capable  of  deciding,  the  same  rights.  The  case  of 
Harmer  v.  Bell  (8)  shows  that  where,  as  in  this  case,  one  proceeding 
is  in  jyersonam,  and  another  in  rein,  the  pendency  of  either  is  not 
an  answer  to  the  other.     ♦     *     ♦ 

In  the  Court  below,  the  judgment  went  on  the  assumption  that        [  385  ] 
the  Court  of  Admiralty  possessed  a  jurisdiction  which  could  effect 
complete  justice  between  all  the  parties  interested.    The  case  of  The 
Don  thoj-pe  (4)  was  the  authority  relied  on ;  but  though  Dr.  Lushing- 
TON  there  expresses  his  belief  that  the  Admiralty  Court  possesses 

(1)  91  R.  B.  716  (8  Ex.  705),  where  (3)  83  R.  R.  43  (7  Moo.  P.  C.  267). 
the  pleadings  are  fully  set  out                       (4)  2  Wm.  Rob.  Ad.  73. 

(2)  10  Ex.  370. 


216  1865.    H.  L.     5  H.  L,  C.  885-387.  [n.n. 

Place  such  jurisdiction,  under  the  statute  3  Vict.  c.  65  (I),  it  is  submitted 
PoTTB.  that  that  opinion  is  not  warranted  by  the  provisions  of  the  statute 
itself.  Besides,  there  the  parties  were  the  owner  and  the  charterer 
alone  ;  here  they  are  the  owner  and  charterer,  with  the  obligee  of 
the  bond  intervening  between  them,  and  seeking,  by  a  proceeding 
in  another  Court,  to  defeat  the  claim  of  the  owner  here,  Humphrey 
V.  Bams  (2)  expressly  declares  that  it  is  against  the  dignity  of  the 
L  *386  ]  superior  Courts  to  have  *inferior  Courts— and  such,  in  fact,  is  the 
Court  of  Admiralty — interfere  with  their  jurisdiction ;  and  one  of 
the  grounds  on  which  that  case  was  decided  was,  that  the  foreign 
attachment  issued  while  the  suit  in  the  Common  Pleas  was  actually 
depending.  In  like  manner,  on  the  admission  in  the  plea,  that 
the  vessel  had  earned  the  freight,  so  that  there  was  no  question  of 
the  existence  of  a  debt,  and  that  an  action  had  been  brought,  the 
plaintiff  had  a  right  to  recover,  and  the  defendant  had  no  right  to 
retain  the  freight  actually  earned,  and  to  pay  it  into  the  Court  of 
Admiralty  in  a  suit  subsequently  commenced.     *     »     * 

(The  Lord  Chancellor  :  Would  it  be  an  answer  to  the  suit  in 
the  Court  of  Admiralty  to  plead  the  pendency  of  a  suit  in  a  court 
of  common  law  ?) 

It  would  not.  The  only  good  plea  would  be,  that  there  had 
been  payment  of  the  money.  It  is  the  same  here.  The  only  cause 
that  the  defendants  show  for  having  been  put  in  peril  in  the  Court 
of  Admiralty,  is  that  they  had  not  paid,  when  it  became  due, 
the  freight  which  the  plaintiff's  vessel  had  earned.  The  money 
was  then  in  their  hands  wrongfully,  for  their  contract  was  unper- 
formed by  them,  and,  but  for  this  wrongful  possession  of  the 
money,  the  monition  would  not  have  issued  out  of  the  Court  of 
Admiralty.  They  cannot  in  this  way  take  advantage  of  their 
own  wrong. 

I  387  J  Mr.  Branucell  and  Mr,  Honyman,  for  the  defendants  in  error, 

were  stopped. 

The  Lord  Chancellor  proposed  the  following  question  for  the 
consideration  of  the  Judges :  Whether,  looking  at  this  record  as  it 
now  stands,  the  plea  affords  a  good  answer  to  the  action  ? 

The  Judges  conferred  together  for  a  short  time,  at  the  end  of 
which — 

(1)  But  see  the  case  of  The  Forti-  (2)  Cro.  Eliz.  691. 

tude,  2  Wm.  Bob.  Ad.  221,  223,  224. 
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Mr.  Bahon  Parke  said  :  Placu 

r. 

My  Lords,  I  am  desired  by  her  Majesty's  Judges,  in  answer  to  Potts. 
your  Lordships'  question,  to  say  that  the  plea  is  a  good  plea,  and  is 
a  good  answer  to  the  action.  They  are  of  that  opinion,  for  the 
reasons  stated  in  the  judgment  delivered  by  me  in  the  Court  of 
Exchequer,  and  afterwards  confirmed  by  the  judgment  of  the  Court 
of  Exchequer  Chamber.  If  this  proceeding  in  the  Court  of  Admiralty 
was  a  mere  temporary  bar,  by  which  the  remedy  of  the  plaintiff  was 
suspended  till  the  opinion  of  that  Court  had  been  pronounced  upon 
the  bottomry  bond,  the  plea  would  amount  only  to  a  plea  in  sus- 
pension of  the  action,  and  would  therefore  be  bad.  But  if  the  Court 
of  Admiralty  has  jurisdiction,  as  we  think  it  has,  over  the  whole 
matter,  and  can  determine  all  questions  of  title  to  the  ship,  or  the 
proceeds  of  the  ship,  arising  in  any  case  of  bottomry  (l),  then  the 
plea  sets  up  that  which  is  a  bar,  and  not  a  mere  suspension,  and  is 
good.  The  cases  cited  as  to  foreign  attachments  have  not,  under 
such  circumstances,  any  application.  The  process  is  not  the  same^ 
nor  are  its  consequences  the  same.  The  proceedings  in  the  Court 
of  Admiralty  are  in  rem.  The  defendant  is  bound,  upon  monition, 
to  pay  in  the  money,  and  to  submit  to  the  jurisdiction ;  and  the 
Court  of  Admiralty  can  finally  dispose  of  all  the  *questions  arising  [  *^^  J 
with  relation  to  the  matter  of  which  it  is  thus  possessed. 

The  Lord  Chancellor  : 

I  entirely  concur  with  the  opinion  which  has  just  been  delivered 
to  your  Lordships  in  this  case.  The  courts  of  justice  would  be 
ancillary  to  oppression  if  they  did  not  hold  this  to  be  a  good  plea  ; 
for  the  Court  of  Admiralty  has  jurisdiction  over  the  matter  of  the 
whole  dispute,  which,  under  the  provisions  of  the  statute,  is  now 
brought  within  its  jurisdiction.  That  Court  can  now  finally  dispose 
of  the  interests  and  claims  of  all  the  parties  in  conflict ;  and  it 
would  be  against  the  first  principles  of  justice  to  force  any  of  them 
to  try  over  again  the  same  questions  in  another  Court.  I  have  no 
difficulty,  therefore,  in  moving  your  Lordships  to  affirm  the  judg- 
ment of  the  Court  below. 

Lord  Brougham  was  entirely  of  the  same  opinion. 

Judgment  for  the  defendants  in  en^or. 

(1)  See  3  &  4  Vict.  c.  65,  as.  3,  4. 
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July  2. 

Ix)rd 

CUANWOBTH, 
L.C. 

Lord 
Rrougham. 

Lord 
Campbell. 

Parkk,  B. 

[  389  1 


BANK   OF  IRELAND   v.   TRUSTEES   of  EVANS' 


CHARITIES  (1). 

(Sn.  L.  0.389—415.) 

Trustees  of  a  charity  in  Dublin  incoi*porated  by  Act  of  Parliament,  and 
haying  a  common  seal,  possessed  stock  in  the  public  funds,  which  stock 
was  in  Ireland  registered  in  the  Bank  of  Ireland.  G.,  the  secretary  of  the 
incoiporated  trustees,  was  allowed  to  have  the  seal  in  his  possession.  Five 
several  powers  of  attorney  prepared  in  different  years,  sealed  with  the  seal 
of  the  incorporated  trustees,  the  due  affixing  of  which  seal  whs  attested  by 
witnesses,  who  (though  without  any  fi-audulent  intention)  attested  what 
was  not  true,  since  the  seal  was  affixed  by  the  unauthorised  act  of  the 
secretary  alone,  were  presented  to  the  Bank,  and  the  stock  was  transferred. 
The  facts  were  afterwards  discovered,  and  G.,  the  secretary,  was  indicted 
and  convicted.  By  a  power  of  attorney  duly  executed,  the  trustees  then 
r  *390  ]  authorised  C.  to  transfer  the  "^^stock,  but  the  Bank  refused  to  make  the 

transfer.  An  action  was  brought  by  the  trustees  on  this  refusal;  the 
Judge  who  tried  the  cause,  told  the  jury  that  if  under  these  circumstances 
the  trustees  had  so  negligently  conducted  themselves,  as  to  contribute  to 
the  loss,  the  verdict  must  be  given  for  the  Bank.  On  exceptions  for  this 
direction  :  Held,  that  it  was  wrong  (2). 

Trespass  on  the  case.  The  declaration  contained  seven  counts. 
The  first  count  stated  the  Act  59  Geo.  III.  (Ireland),  c.  xxxvii., 
by  which  certain  persons,  separately  named  therein,  were  con- 
stituted "  Trustees  of  the  Charities  of  Joseph  Evans,"  by  which 
name  they  were  to  have  perpetual  succession  and  a  common 
seal.  It  then  alleged  that  the  plaintiffs  were  trustees  under  that 
Act,  and  were  as  such  possessed  of  9,800Z.  in  the  8^  per  cent, 
stock  standing  in  their  names  in  the  books  of  the  defendants, 
which  the  defendants  were  bound,  on  request  duly  made  by 
the  plaintiffs,  or  their  lawfully  authorised  attorney,  to  transfer; 
that  plaintiffs   had  not  before  the  time,  &c.,  by  themselves  or 


(1)  Sioan  V.  North  British  Auatrala- 
Stan  Co.  (1863)  2  H.  &  0.  175,  32 
L.  J.  Ex.  273 ;  Mahony  v.  East  Holy- 
fifrd  Mining  Co.  (1875)  L.  R.  7  H.  L. 
869,  899,  33  L.  T.  383;  Arnold  v. 
Cheque  Bank  (1876)  1  C.  P.  D.  578,  587, 
45  L.  J.  C.  p.  562,  34  L.  T.  729 ; 
Baxendale  v.  Bennett  (1878)  3  Q.  B.  D. 
525,  530,  47  L.  J.  a  B.  624 ;  London 
and  S,  W.  Bank  v.  Wevituorth  (1880)  5 
Ex.  D.  96,  105,  49  L.  J.  Ex.  657,  42 
L.  T.  188 ;  In  re  Cooper  (1882)  20  Ch. 
D.  611,  634,  51  L.  J.  Ch.  862,  47L.T. 
89 ;  Staple  of  England  v.  Bank  of  Eng- 
land (1887)  21  a  B.  D.  160,  57  L.  J. 
Q.  B.  418  ;  Vagliano  v.  Bank  of  Eng- 
land (1888—1891)  22  Q.  B.  D.  103, 117, 
58  L.  J.  a  B.  27,  59  L.  T.  864,  [1891] 


A.  C.  107,  110,  60  L.  J.  Q.  B.  145,  64 
L.  T.  353 ;  Scholfield  v.  Londeahorough 
[1894]  2  Q.  B.  660,  662,  63  L.  J.  Q.  B. 
649,  71  L.  T.  86.  [1896]  A.  C.  514,  535, 
544,  65  L.  J.  Q.  B.  593,  75  L.  T.  254 ; 
Brockleaby  v.  Temperance  Building 
Society  [1895]  A.  C.  173,  177.  64  L.  J. 
Ch.  433,  72  L.  T.  477  ;  Farquharaon  v. 
King  [1902]  A.  C.  325,  336,  71  L.  J. 
K.  B.  667.  86  Ji.  T.  810  ;  Ruheny,  Great 
Fingall  Consolidated  [1904]  2K.  B.  712, 
726,  727,  73  L.  J.  K.  B.  872,  91  L.  T. 
619,  C.  A. ;  Longman  v.  Bath  Electric 
Tramways  [1905]  1  Ch.  646,  663,  74 
L.  J.  Ch.  424,  92  L.  T.  743,  0.  A. 

(2)  Portions  of  this  report,  relating 
to  a  question  of  practice,  now  obsolete, 
have  been  omitted. — W.  B. 
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1847,  they  authorised  one  Alexander  CoUes,  as  their  attorney,  to      Bank  of 
transfer  the  said  stock,  and  that  he  required  the  defendants   to  ». 

permit  such  stock  to  be  transferred  to  the  name  of  John  Johnson,     *^vans  ^^ 
but  that  the  defendants  refused.    There  were  other  counts  varying    Chabities. 
the  form  of  the  allegation,  and  applying  it  to  the  portions  of  the 
sums  of  which  this  gross  sum  was  composed. 

The  defendants  pleaded  Not  guilty. 

The  cause  was  tried  at  the  Court  of  Queen's  Bench  in  Dublin, 
before  Lord  Chief  Justice  Blackburne,  at  the  sittings  after  Michael- 
mas Term,  1847,  when  the  plaintiffs  proved  their  act  of  incorpora- 
tion, and  gave  in  evidence  a  consent,  by  which  certain  facts  were 
admitted.  One  of  these  was,  that  one  William  Grace  had  presented 
to  the  defendants  five  letters  of  attorney,  purporting  to  be.  executed 
*by  the  plaintiflfs,  and  authorising  the  transfer  of  the  stock  in  L  *'^^^  J 
question ;  the  conviction  of  Grace  for  forging  these  letters  by  fraudu- 
lently affixing  the  corporation  seal  thereto,  and  the  subsequent 
refusal  of  the  defendants  to  transfer  to  the  order  of  Colles;  The 
signatures  to  the  letters  of  attorney  were  genuine,  but  the  seal  of 
the  corporation  had  been  affixed,  without  authority,  by  Grace,  who 
took  advantage  of  his  being  secretary  to  the  trustees,  and  thereby 
having  the  custody  of  the  common  seal  (1).  The  defendants  proved 
that  in  each  case  the  letter  of  attorney  was  lodged  with  the  Bank 
on  the  day  before  it  was  acted  upon,  that  the  broker  procured 
the  forms  of  these  letters  from  the  Bank  and  sent  them  to  Grace, 
by  whom  they  were  severally  returned  executed ;  that  he  lodged 
them,  so  executed,  at  the  Bank,  and,  in  each  case,  upon  the  next 
day  made  the  transfer,  and  received  and  remitted  the  produce  to 
Grace.  The  Lord  Chibf  Justice  told  the  jurors  that  if  they  believed 
the  evidence  offered  by  the  plaintiffs  in  support  of  the  issues,  that 
the  five  letters  were  forgeries,  then  the  verdict  ought  to  be  for  the 
plaintiffs,  unless  they  at  the  same  time  believed  that  the  use  made 
of  the  common  seal  of  the  trustees,  whereby  the  defendants  were 
imposed  upon,  was  caused  exclusively  by  the  negligence  or  default 
of  the  plaintiffs,  in  which  case  the  verdict  must  be  for  the  defendants. 
And  further,  if  the  jurors  in  so  considering  whether  the  use  so 
made  of  the  common  seal  of  the  plaintiffs  was  the  exclusive  cause 
their   attorney,  transferred   the   said    stock;    that   in   February, 

(1)  The   third   eectiun   of  the   Act  consist  of  three  trustees  at  the  least, 

incorporating    the    trustees    of  these  power  "to  order  and  dispose  of  the 

charities,    gave    to    any   meeting    of  common  seal  of  the  said  corporation, 

trustees,    or    to  the    majority    thei'e  and  the  use  and  application  thereof.'* 
present,  provided  such  majority  should 
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Bank  ov     of  the  imposition  and  fraud  practised  on  the  defendants,  should  also 

^.  consider  that  there  was  any  neglect  on  the  part  of  the  defendants 

^^^vA^'^*'  *to  examine  the  letters  of  attorney,  and  inquire  into  their  genuine- 

Chaeitiks.    ness,  so  that  such  negligence  contributed  in  any  degree  to  the  said 

[  *^^'^  ]  imposition  and  fraud,  the  verdict  must  be  for  the  plaintiffs.  The 
plaintiffs*  counsel  required  the  Lord  Chief  Justice  to  tell  the  jury 
that  if  the  letters  of  attorney  were  forgeries  the  verdict  must  be  for 
the  plaintiffs,  notwithstanding  the  evidence  of  default  on  their  part; 
and  they  further  required  him  to  direct  the  jury  that  if  the  plaintiffs 
had  not  beforehand  authorised  the  affixing  of  the  common  seal  to 
the  letters  of  attorney,  or  had  not  afterwards  adopted  the  same,  or 
the  transfer  made  under  it,  the  verdict  must  be  for  the  plaintiffs. 
His  Lordship  refused  so  to  direct  the  juiy,  and  a  bill  of  exceptions 
was  tendered  to  the  direction  on  both  points. 
The  jury  returned  a  verdict  for  the  defendants. 
The  bill  of  exceptions  was  argued  before  the  Court  of  Queen's 
Bench,  (three  Judges  only  being  present),  in  Trinity  Term,  1848, 
and  in  Michaelmas  Term  of  that  year  judgment  was  given  (i). 
Mr.  Justice  Perrin  thought  that  there  was  no  evidence  that  the 
plaintiffs  furnished  occasion  for  the  commission  of  the  fraud  and 
deception ;  that  consequently  the  direction  was  wrong,  and  that 
there  must  be  a  venire  de  novo.    Mr.  Justice  Crampton  was  of  the 

[  *393  ]      *8ame  opinioo,  and  the  Lord  Chief  Justice,  without  observation, 
assented  to  a  venire  de  novo. 

;  On  the  award  of  the  venire  the  case  was  brought  to  trial  in  Hilary 
sittings,  1849,  and  the  defendants  not  appearing,  as  they  intended 
to  bring  a  writ  of  error  and  were  advised  that  no  such  writ  would 
be  allowed  till  after  the  second  trial,  a  verdict  was  entered  against 
them  by  default.    «     *     ♦ 

I  894  ]  The  case  was  argued,  on  the  exceptions,  in   the   Exchequer 

Chamber,  in  June,  1862,  when  judgment  was  given  by  the  Court 
for  the  defendants  in  error  (the  trustees),  allowing  the  exceptions 
and  affirming  the  judgment  below  by  a  majority  of  eight  to  one  (2). 
The  preaeat  writ  of  error  was  then  brought. 

[  396  ]  Sir  F.  KeUy  and  Mr.  Napier  {Mr.  Willes  and  Mr.  Darley  were 

with  them),  for  the  plaintiffs  in  error : 

[396]  *    *    As  to  the  trauEfer,  it  is  admitted  that,  except  so  far  as 

concerned  the  affixing  of  the  seal  of  the  corporation,  each  instru- 
ment was  perfectly  genuine.    If  that  act  took  place  through  the 

(1)  12  Ir.  L.  R  365.  (2)  3  Ir.  C.  L.  R.  (N.  S.)  280. 
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negligence  of  the  owners  of  the  stock,  that  will  relieve  the  plaintiffs  in      Bank  of 
error,  the  bankers,  from  liability.  It  did  so  take  place.   Grace  was  the  p, 

servant  of  the  trustees,  was  deemed  a  man  of  great  respectability,  ^^^yjj^s'^* 
and  from  1836  to  1846  they  allowed  the  seal  of  the  corporation  to    Chakitiks. 
remain  in  his  possession.    In  the  first  of  these  years  they  gave  liim 
a  power  of  attorney  to  receive  the  dividends,  and  that  power  was 
never  recalled.    By  their  own  acts,  therefore,  they  had  given  him 
credit  with  the  Bank.    It  cannot  be  "^contended,  under  such  circum-       [  *^97  ] 
stances,  that  in  every  instance,  where  a  document  with  the  seal  of 
the  trustees  was  presented  at  the  Bank,  an  inquiry  was  to  be  made 
whether  such  seal  had  been  properly  affixed.     By  their  repeatedly 
allowing  the  means  of  these  continuous  forgeries  they  must  be  taken 
to  have  ratified  the  act  of  their  secretary :  iColes  v.  The  Bank  of 
England  (l),   Gh'ant  v.  Vauffhan  (2),  Marsh  v.  Keating  (3),  Davis  v. 
The  Bank  of  England  (4),  Young  v.  Grote  (6)].    All  these  cases  show 
that  when  the  customer  acts  negligently,  so  as  to  assist  in  occasion- 
ing the  *loss,  he  cannot  recover,  and  that  was  the  direction  of  the      [  *398  j 
Lord  Chief  Justice  here,  and  it  was  correct :  [Bradley  v.  Water- 
house  (6),  JVJiiimore  v.  Wilks  (7)].     That  such  ought  to  be  the  rule, 
especially  where  bankers  are  concerned,  is  clear,  for  if  a  banker 
delays  honouring  a  cheque  he  will  be  liable  in  damages  for  the  loss 
thereby  occasioned:  SiUton  v.  The  Bank  of  England  (8). 

There  was  not  in  this  case  any  evidence  of  negligence  on  the  part 
of  the  Bank.  The  negligence  was  all  on  the  part  of  the  trustees, 
and  therefore  they  cannot  recover,  and  in  leaving  the  case  to  the 
jury  the  Chief  Justice  was  entitled  to  put  the  question,  whether 
their  negligence  had  not  contributed  to  the  loss.  If  the  fact  was 
found  to  be  so,  the  direction  that  then  the  verdict  must  be  for  the 
defendants,  the  bankers,  was  right  in  point  of  law. 

Mr.  Bramtvell  and  Mr.  Bovill  for  the  defendants  in  error : 

The  judgment  cf  the  Court  below  was  right  upon  the  issue  as  it 
stood  on  the  record.  The  plaintiffs,  the  trustees  of  the  charities, 
alleged  that  they  were  possessed  of  stock ;  that  they  had  not  trans- 
ferred it;  that  it  was  the  duty  of  the  defendants  to  transfer  on 
request ;  that  they  requested  "^the  defendants  to  transfer  it,  and  [  *3U9  ] 
that  the  defendants  refused  to  make  the  transfer.     The  defendants 

(1)  10  Ad.  &  EL  437.  (o)  29  E.  R.  552  (4  Bing.  253). 

(2)  3  Barr.  1516  ;  1  Sir  W.  Bl.  485.  (6)  33  E.  E.  671  (Moo.  &  Mai.  154). 

(3)  37  B.  E.  75  (2  CI.  &  Fin.  250).  (7)  Moo.  &  Mai.  214. 

(4)  27  B.  B.  667  (2  Bing.  409).  (8)  1  Car.  &  P.  193. 
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Bank  op      did  not  deny  the  duty,  the  demand  for  its  performance,  nor  that 

Ireland      ^.j^^y  y^^^  not  performed  it.     The  only  remaining  question,  therefore, 

Trustees^  of  ^^8  whether  the  trustees  were  possessed  of  the  stock  at  the  time. 

EiVANS 

Charities.  It  is  clear  that  they  had  not  got  rid  of  the  stock  by  any  act  of  them- 
selves or  their  agent.  The  bankers  set  up  a  transfer  under  forged 
powers  of  attorney:  had  the  plaintiffs,  with  reference  to  those 
forged  powers,  so  conducted  themselves  as  to  preclude  their  right 
to  recover?  They  had  not.  The  rule  as  to  negligence  is  to  be 
taken  with  an  explanation  derived  from  the  circumstances  of  the 
case:  Freeman  v.  Cooke  0),  which  restricts  the  doctrine  laid  down 
in  Pickard  v.  Sears  i;^),  *  *  There  is  nothing  here  that  amounts 
to  ratification  or  adoption  on  the  part  of  the  trustees,  or  that  can 
operate  as  an  estoppel  to  bar  their  claim.  In  these  cases  the 
principle  acted  on  is  that  gross  negligence,  or  conduct,  at  least, 
which  greatly  contributed  to  produce  the  loss,  is  that  which  alone 
can  prevent  a  party  recovering  against  the  Bank.  That  would 
amount  to  an  estoppel.  There  is  nothing  of  that  kind  here.  The 
[  ♦400  ]  *caBe  of  Bradley  v.  Waterhouse  (a)  does  not  apply  here,  for  the 
disguise  of  the  nature  of  the  parcel  there  was  a  fraud  on  the 
carrier.  *  ♦  Young  v.  Grote  (4)  was  perfectly  well  decided,  but 
it  is  inapplicable  to  the  present  case,  for  there  the  loss  was  directly 
occasioned  by  the  negligence  of  the  party  who  signed  the  cheque  ; 
and  Pothier  (6),  quoted  in  that  case,  shows  that  it  is  only  where  the 
loss  is  occasioned  *^  par  la  faute  du  tireur  *'  that  the  banker  is 
indemnified.  *  ♦  * 
[  401  ]  The  Lord  Chief  Justice  here  was  wrong  in  speaking  of  "  the  use 

made  of  the  common  seal  whereby  the  defendants  were  imposed 
on."  If  they  were  imposed  upon  at  all,  it  was  by  the  attestations, 
and  as  to  them,  they  never  thought  fit  to  make  any  inquiry.  The 
attesting  witness  to  this  power  of  attorney  would  be  subject  to  an 
action  at  the  suit  of  the  Bank  of  Ireland :  Gerhard  v.  Bates  (o) ; 
because  he  made  false  representations,  knowing  them  to  be  false, 
on  which  others  had  acted  :  Polhillv.  Walter  (7).  Smout  v.  llbery{%) 
[  *402  J  recognises  the  same  principle,  though  there  the  facts  ^rendered  it 
inapplicable ;  and  in  such  an  action  it  would  not  be  necessary  to 
show  that  it  was  the  intention   of  the  defendant  to  injure  the 


(1)  76R.  R.  711(2Ex.  650. 

(6)  95    R.    R.    655    (2    EL   &    Bl. 

(2)  45  B.  R.  638  (6  Ad.  &  EI.  469). 

476). 

(3)  33  R.  R.  671  (Moo.  &  Mai.  154). 

(7)  37    R.   R    344    (3    B.    &    Ad. 

(4)  29  R.  R.  552  (4  Biug.  253). 

114). 

(5)  Traite  du  Contrat  du  Change, 

(8)  62  R.  R.  510  (10  M.  &  W.  1). 

R.  I,c4,  8i99.. 
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plaintiff:  Fostei'  v.  Charles  (l).     Gibson  v.  D'Este  (2)  establishes  the      Bakk  op 
same  principle  of  liability.     *     *     *  Ibeland 

There  has  not  been  any  sufficient  transfer  of  this  stock:   the  Tbustkesop 

ill  VANS 

trustees  are  still  entitled  to  it:  Hall  v.  Fuller {2) \  for  stock  is  a  Charities. 
chose  in  action :  Eex  v.  Capper  (4)  ;  and  is  not  transferred  by 
delivery,  but  only  by  the  observance  of  certain  forms.  Those  forms 
have  not  been  observed  here,  and  so  the  stock  is  still  in  the  trustees. 
That  being  so,  the  doctrine  of  law,  that  where  there  is  a  question  of 
loss  between  two  innocent  parties,  he  who  has  the  legal  title  shall 
prevail,  must  decide  the  case. 

Sir  F.  Kelly  was  heard  in  reply.     *     *     * 

The  Lord  Chancellor  :  •  [  ^^3  ] 

The  question  raised,  or  intended  to  be  raised,  on  this  record  is, 
how  far  the  Bank  of  Ireland,  which  for  this  purpose  is  nearly  in 
the  same  situation  as  the  Bank  of  England,  is,  or  not,  responsible 
for  having  acted  on  a  certain  power  of  attorney  to  which  the  seal  of 
these  trustees  had  been  fraudulently  attached  ?  I  say  intended  to 
be  raised,  for,  on  looking  at  the  record,  it  appears  that  the  matter 
did  not  come  before  this  House  in  a  way  which  enables  us  satis- 
factorily to  pronounce  judgment  upon  it,  for  the  bill  of  exceptions 
was  not  sent  up  here  as  part  of  the  record.  That  having  been  so, 
it  was  intimated  that  some  order  should  be  made,  so  that  the  Court 
below  should  be  directed  to  place  on  the  record  what  ought  to  be 
there.  In  the  meantime  the  main  question  has  been  argued  as  if 
the  bill  of  exceptions  was  there.  Nevertheless,  I  shall  put  the 
question  of  form,  for  as  there  has  been  considerable  doubt,  on  the 
part  of  the  Judges  in  Ireland,  as  to  the  mode  in  which  bills  of 
exceptions  in  that  country  should  be  dealt  with,  it  will  be  proper  to 
establish,  conclusively,  by  the  authority  of  this  House,  what  is  the 
correct  mode  of  proceeding.  The  course  *pursued  here  is  this :  [  uoi  ] 
parties  having  tendered  a  bill  of  exceptions  at  the  trial,  pursuant  to 
the  directions  of  the  statute,  the  bill  of  exceptions  comes  up  with 
ihe  postea,  and  as  part  of  it ;  but  when  the  Court  in  Ireland  allowed 
these  exceptions,  it  seems  that  the  poslea  was  struck  out  of  the 
record,  and  the  matter  sent  down  again  to  be  tried,  as  if  no  trial  had 
taken  place.    That  is  an  odd  state  of  practice,  for  if  one  of  the 

(1)  31  R.  E.  453  (7  Bing.  135).        (3)  29  R.  R.  383  (5  B.  &  C.  750). 

(2)  60  R.  R.  263  (2  Y.  &  0.  C.  C.    (4)  19  R  R.  568  (5  Price,  217). 
542) ;  73  R.  li.  191  (1  H.  L.  Cas.  605). 
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Bank  OF      parties  is  dissatisfied  with  the  judgment  lie  has  no  power  to  bring 

t.  error  upon  it.    With  the  view  o!  getting  this  matter  satisfactorily 

^^^vANs*^*^  settled,  I  propose  to  ask   the  Judges  the    following  question: 

Charities.    "  Whether,  looking  to  the  record,  the  bill  of  exceptions  ought  to 

have  been  put  on  the  plea  roll  as  part  of  the  postea,  and  judgment 

given  thereon  either  for  plaintiffs  or  defendants,  so  as  to  enable 

either  party  to  bring  a  writ  of  error  on  that  judgment,  or,  whether 

the  Judges  had  power,  if  they  allowed  the  exceptions,  to  strike  out 

the  recitals  of  the  postea  containing  the  exceptions,  and  thereupon 

to  grant  a  new  trial  ?  "    I  then  propose,  secondly,  to  ask,  "  Whether, 

supposing  the  bill  of  exceptions  actually  tendered  to  have  been  on 

the  record,  as  part  of  the  postea,  ought  the  Court  below  to  have 

awarded  a  venire  de  iwvo^  or  to  have  given  judgment  for  the 

defendants  ?  " 

The  questions  were  agreed  to  and  put  to  the  Judges,   who 
requested  time  to  answer  them. 
Agreed  to. 

Jui^2»      Mr.  Babon  Parkb: 

Her  Majesty's  Judges,  who  heard  the  argument  at  your  Lordships' 
Bar,  concur  in  the  answer  to  be  given  to  the  two  questions  proposed 
by  your  Lordships,  and  I  have  to  deliver  our  unanimous  opinion. 
The  first  question  submitted  to  us  was  (his  Lordship  stated  it)  (1). 

[  408  ]  We  have  now  to  consider  the  second  question.    (His  Lordship 

stated  it.)  We  all  think,  in  the  case  supposed,  that  the  Court  ought 
to  have  given  judgment,  that  the  exception  was  sufficient,  and 
awarded  a  venire  de  novo.  The  summing  up  of  the  Lord  Chief 
Justice  is  stated  in  the  proceedings.  It  was,  that  if  the  jurors 
believed  the  evidence  offered  by  the  plaintiffs  in  support  of  the 
issues,  the  said  five  documents  purporting  to  be  powers  of  attorney, 
were  all  forgeries ;  and  that,  believing  them  to  be  so,  they  were 
bound  to  find  a  verdict  for  the  plaintiffs,  unless  they  should  be  of 
opinion  upon  the  evidence  and  come  io  the  conclusion  that  the  use 
made  of  the  common  seal  of  the  corporation,  whereby  the  defen- 
dants were  imposed  on  and  defrauded,  was  caused  exclusively  by 
the  neglect  or  default  of  the  plaintiffs,  and  in  that  case  the  jury 
should  find  a  verdict  for  the  defendants ;  and  his  Lordship  instructed 
and  told  the  jurors  that,  in  considering  whether  the  use  so  made  of 

(1)  The  first  question  being  one  of  pmctice,  now  obsolete,  the  opinion  of 
the  Judges  thereon  is  omitted. 
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the  common  seal  of  the  plaintiffs  was  the  exclusive  cause  of  the      bank  of 
imposition  and  fraud  practised  on  the  defendants,  they  ought  to  r. 

consider  whether  there  was  any  neglect  or  default  on  the  part  of  ^^^y™»^' 
the  defendants  in  examining  the  said  powers  of  attorney  or  inquiring  Ohabities. 
into  their  genuineness,  and  that  if  they  were  of  opinion  that  there 
was  such  neglect  or  default,  and  that  the  same  in  any  degree  con- 
tributed to  the  said  imposition  and  fraud,  they  ought  to  find  for  the 
plaintiffs.  The  counsel,  on  behalf  of  the  said  plaintiffs,  then  and 
there  objected  to  the  said  charge,  and  submitted  that  the  said 
*Chibf  Justicb  ought  not  so  to  have  charged  the  jurors,  but  [•409] 
should,  on  the  contrary,  have  told  them,  and  the  coimsel  for  the 
plaintiffs  called  on  and  required  his  Lordship  to  tell  them,  that  if 
they  believed  that  the  said  documents,  purporting  to  be  powers  of 
attorney,  were  forgeries,  the  jury  ought  to  find  for  the  plaintiffs, 
notwithstanding  the  evidence  adduced  and  relied  on  in  support  of 
the  allegation  of  such  default  or  neglect  on  the  part  of  the  plaintiffs ; 
but  his  Lordship  then  and  there  refused  so  to  charge  the  jury. 
And  counsel  on  behalf  of  the  plaintiffs  then  and  there  further  called 
on  and  required  the  Chief  Justice  to  inform  and  direct  the  jurors 
that  if  they  believed  upon  the  evidence  that  the  plaintiffs  did  not 
previously  authorise  and  were  not  privy  to  the  affixing  of  their 
common  seal  to  the  said  alleged  five  powers  of  attorney,  or  any  of 
them,  and  did  not  by  any  subsequent  act  adopt  the  said  powers  of 
attorney,  or  any  of  them,  or  the  transfer  of  the  stock  of  the  said 
plaintiffs,  made  under  the  authority  or  colour  of  them,  or  any  of 
them,  they  ought  to  find  for  the  plaintiffs. 

Without  adverting  to  the  former  part  of  the  summing  up,  upon 
which  many  criticisms  have  been  made,  we  think  the  last  part 
cannot  be  supported.  The  Lord  Chief  Justice  evidently  means 
that  though  the  instruments  were  forgeries,  there  was  evidence 
adduced  on  the  part  of  the  defendants  of  such  default  or  neglect  on 
the  part  of  the  plaintiffis  as  to  warrant  a  finding  for  the  defendants. 

Now,  we  all  concur  in  opinion  that  the  evidence  given,  which 
was  only  of  a  supposed  negligent  custody  of  their  corporation  seal 
by  the  trustees,  in  leaving  it  in  the  hands  of  Mr.  Grace,  whereby 
he  was  enabled  to  commit  the  forgeries,  is  not  sufficient  evidence  of 
that  species  of  negligence  which  alone  would  warrant  a  jury  in 
finding  that  the  plaintiffs  were  disentitled  to  insist  on  the  transfer 
being  void.  We  concur  with  Mr.  Justice  Jackson,  and  ^Justices  [*4io] 
Ball,  Cbampton,  and  Tobbens,  and  the  Chief  Justice  Lefbot,  in 
thinking  that  the  negligence  which  would  deprive  the  plaintiff  of 
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Bank  of      his  right  to  insist  that  the  transfer  was  invalid,  must  be  negligence 

iRBLAND      jj^  ^j,  immediately  connected  with  the  transfer  itself. 

Trustees  OF       guch  was  the  case  of  Young  v.  Orote  (1),  on  which  great  reliance 

Chabities.    was  placed  in  the  argument  at  your  Lordships'  Bar»    In  that  case 

it  was  held  to  have  been  the  fault  of  the  drawer  of  the  cheque  that 

he  misled  the  banker^  on  whom  it  was  drawn,  by  want  of  proper 

caution  in  the  mode  of  drawing  the  cheque,  which  admitted  of  easy 

interpolation^  and   consequently,   that   the  drawer,  having  thus 

caused  the  banker  to  pay  the  forged  cheque  by  his  own  neglect  in 

the  mode  of  drawing  the  cheque  itself,  could  not  complain  of  that 

payments 

The  present  ease  is  entirely  different*  .  If  there  was  negligence 
in  the  custody  of  the  seal,  it  was  very  remotely  connected  with  the 
act  of  transfer.  The  transfer  was  not  the  necessary  or  ordinary  or 
likely  result  of  that  negligence.  It  never  would  have  been,  but  for 
the  occurrence  of  a  very  extraordinary  event,  that  persons  should 
be  found  either  so  dishonest  or  so  careless,  as  to  testify  on  the  face 
of  the  instrument  that  they  had  seen  the  seal  duly  affixed.  It  is 
quite  impossible  that  the  bankers  could  have  maintained  an  action 
for  the  negligence  of  the  trustees,  and  recovered  the  damages  they 
had  sustained  by  reason  of  their  having  made  the  transfer. 

If  such  negligence  could  disentitle  the  plaintiffs,  to  what  extent 
is  it  to  go  ?  If  a  man  should  lose  his  cheque-book,  or  neglect  to 
lock  the  desk  in  which  it  is  kept,  and  a  servant  or  stranger  should 
take  it  up,  it  is  impossible  in  our  opinion  to  contend  that  a  banker 
paying  his  forged  cheque  would  be  entitled  to  charge  his  customer 
[*4ii  ]  *with  that  payment.  Would  it  be  contended  that  if  he  kept  his 
goods  so  negligently  that  a  servant  took  them  and  sold  them,  he 
must  be  considered  as  having  concurred  in  the  sale,  and  so  be 
disentitled  to  sue  for  their  conversion  on  a  demand  and  refusal  ? 
It  is  clear,  we  think,  that  the  negligence  in  the  present  case,  if 
there  be  any,  is  much  too  remote  to  affect  the  transfer  itself,  and 
to  cause  the  trustees  to  be  parties  to  misleading  the  Bank  in  making 
the  transfer  on  the  forged  power  of  attorney. 

Much  reliance  was  placed  in  the  course  of  the  argument  on  the 
case  of  Coles  v.  I'he  Bank  of  England  (^),  as  an  authority  for  the 
admission  of  evidence  of  negligence  not  immediately  connected 
with  the  particular  transfer.  The  case  furnishes  no  such  authority. 
On  considering  the  judgment  of  Lord  Denman,  it  seems  clear  that 
the  Court  adopte4  the  argument  of  the  counsel  for  the  Bank,  that 
(1)  29  R.  R.  o52  (4  Ring.  253).  (2)  10  Ad.  &  El.  437. 
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the  principal  question  was,  whether  it  could  be  made  liable  to      Bank  of 
replace  stock  transferred  by  a  person  professing  to  act  for  the  r, 

proprietor,  after  the  proprietor  has  recognised  the  transfer  by  ^*^yf^.^^ 
receiving  dividends  on  the  reduced  amount.  This  negligent  conduct  Chabities. 
of  the  plaintiff  in  receiving  dividends  on  the  sum  to  which  the  stock 
was  reduced  by  a  forged  transfer,  was  treated  by  the  Court  as 
evidence  of  ratification  of  those  transfers,  by  which  the  stock  was 
reduced  to  that  amount,  and  on  that  ground  the  Court  seems  to 
have  proceeded.  Nothing  of  that  kind  occurred  in  the  present  case. 
Whether  that  case  is  altogether  satisfactory,  is  not  a  matter  to  be 
now  considered  by  us.  It  is  enough  to  say  that  it  does  not  apply 
to  the  case  now  before  your  Lordships. 

The  Lord  Ghangbllor: 

My  Lords,  the  first  duty  I  have  to  perform  to  your  Lordships  is 
to  express  our  thanks  to  the  learned  Judges  *for  the  very  clear  |-  *^i2  i 
and  able  opinion  which  they  have  given,  and  for  the  speedy  way 
in  which  they  have  enabled  us  to  dispose  of  this  case.  For  if 
your  Lordships  shall  concur  in  the  view  which  I  take  of  this 
subject,  I  think  it  is  a  mattet  that  admits  of  no  doubt,  and  on 
which  I  may  at  once  move  the  Judgment  that  your  Lordships  have 
to  give.     *     *     * 

For  the  reasons  which  have  been  so  clearly  stated  on  the  part  [  4i3  ] 
of  all  the  learned  Judges,  my  opinion  is,  and  I  shall  move  your 
Lordships  accordingly  to  act  upon  it,  that  it  is  clear  that  there 
ought  to  have  been  a  venire  de  novo,  because  the  direction  of  the 
very  learned  Judge  who  tried  the  case  was  clearly  not  warranted 
by  law.  The  direction  was,  that  if  the  transfer  was  caused  by  such 
negligence  on  the  part  of  the  trustees  as  that  of  which  evidence 
has  been  given,  then  that  the  Bank  was  absolved. 

I  apprehend  that  there  is  no  such  priiiciple  of  law.  I  think  it 
has  been  fairly  put,  that  there  must  be  either  something  that 
amounts  to  an  estoppel,  or  something  that  amounts  to  a  ratifica- 
tion, in  order  to  make  the  negligence  a  good  answer.  Now  the 
case  of  Young  v.  Gi'ote  went  upon  that  ground  (whether  correctly 
arrived  at  in  point  of  fact  is  immaterial),  that  the  plaintiff  there 
vas  estopped  from  saying  that  he  did  not  sign  the  cheque  for  3502.  ; 
and  if  the  circumstances  are  such,  whether  *arising  from  negli-  [  •414  ] 
gence,  or  from  any  other  cause,  that  as  between  the  customer  and 
his  banker,  the  customer  is  estopped  from  saying  that  he  did  not 
sign  the  cheque  for  a  particular  amount,  that,  as  between  them,  is 

15—2 


228  1866.     H.  L.     5  H.  L.  C.  414—415,  [r,b. 

Bank  of      just  the  same  as  if  he  had  signed  it.     Therefore  taking  that  view 
BELAjiD      ^j  ^^^  facts,  the  case  may  be  well  sustained,  and  appears  to  have 

^  "  E^vi^'  ^^  been  well  decided. 

Chabitibs.  The  other  doctrine,  that  of  ratification,  is  well  illustrated  by 
the  case  of  Coles  v.  The  Bank  of  England.  There  the  Court  of 
Queen's  Bench  considered  that  the  copduct  of  the  owner  of  the 
stock  in  subsequently  signing  from  time  to  time  receipts  for 
reduced  sums,  when  the  sums  had  been  reduced  by  previous 
forgery,  was  in  truth  a  ratification  of  what  had  previously  taken 
place.  Whether  I  should  have  arrived  upon  the  question  of  fact 
at  the  same  conclusion,  is  a  matter  upon  which  I  do  not  feel 
myself  called  upon  to  speculate.  That  certainly  seems  to  me  to 
be  rather  a  strong  result.  But  coming  to  that  result,  the  conse- 
quence naturally  and  necessarily  followed,  whether  forgery  or  no 
forgery,  that  if  the  party  injured  by  the  forgery  chooses  subse- 
quently to  ratify  what  has  been  done,  then  as  between  him  or  her 
and  the  person  who  acts  upon  it,  the  ratification  would  be  just  as 
good  as  if  it  had  been  the  previous  act  of  the  party. 

Upon  these  grounds,  I  conceive  that  the  judgment  which  the 
Court  of  Queen's  Bench  in  Ireland  ought  to  have  given,  and  which 
ought  now  to  be  given,  when  the  exceptions  are  properly  on  the 
record,  is,  that  there  should  be  a  venire  de  novo,  and  I  shall  move 
your  Lordships  accordingly. 

Lord  Brougham  : 

My  Lords,  I  take  exactly  the  same  view  of  this  case  as  my  noble 

[*4i5]       and  learned  friend,  and  the  learned  Judges,  *to  whose  assistance 

we  are  so  much  indebted,  and  to  whom  we  are  indebted  also  for 

the  speedy  way  in  which  they  have  enabled  us  to  dispose  of  this 

case. 

I  confess  it  was  a  result  that  I  expected  from  a  very  early  period 
of  this  argument.  I  had  little  or  no  doubt  in  my  own  mind  of  the 
conclusion  at  which  the  learned  Judges  would  arrive ;  but  it  is  very 
satisfactory  to  have  heard  that  conclusion  stated  so  ably  and  so 
clearly,  and  upon  both  points ;  upon  the  point  of  practice,  if  I  may 
so  term  it,  though  it  goes  in  its  importance  a  little  beyond  mere 
practice,  as  well  as  upon  the  merits  of  the  case. 

My  Lords,  I  have  no  doubt  that  the  error  in  the  Court  below 
may  be  traced  to  confounding  a  new  venire  with  a  venire  de  novo  ; 
but  be  that  as  it  may,  it  is  perfectly  clear  that  the  learned  Judges 
have  given  so  clear  and  authoritative  an  exposition  upon  this 
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matter  as  will  prevent  for  the  future  any  deviation  from  the  correct 

course. 

With  respect  to  this  case  itself,  I  really  entertain  no   doubt. 

Upon  the  two  cases  that  have  been  referred  to  by  the  learned 

Judges^  and  by  my  noble  and  learned  friend,  of  Young  v.  Grotey  and 

the  other  somewhat  doubtful  case  of  Coles  v.  Bank  of  England,  I 

say  no  more,  except  that  I  agree  in  what  the  learned  Judges  have 

said   upon  them,  and  also  in  the  doubt  insinuated  rather  than 

expressed  by  the  learned  Judges,  and  more  plainly  intimated  by 

my  noble  and  learned  friend,  as  to  how  the  latter  case  might  have 

been  determined  if  it  had  not  been  disposed  of  in  the  way  in  which 

it  was. 

Judgment'  affirmedf  with  a  du'ection. 


Bakk  op 
Ireland 

Tbustees  of 

Evans* 
Chabities. 


The  carbon  IRON    COMPANY    PROPRIETORS  v. 
MACLAREN  and  Others  (1). 

(6  H.  L.  C.  416—460  ;  S.  0.  24  L.  J.  Ch.  620 ;  3  W.  B.  597.) 

If  the  oircTimstanoes  of  a  case  are  such  as  would  make  it  the  duty  of  one 
Court  in  this  country  to  restrain  a  party  from  instituting  proceedings  in 
another  Court  here,  tbey  will  also  warrant  it  in  imposing  on  him  a  similar 
restraint  with  regard  to  proceedings  in  a  foreign  Court. 

The  fact  of  a  foreigner  having  property  in  this  country,  enahles  the  Court 
here  to  make  effectual  an  injunction  issued  to  him ;  hut,  especially  in  the  case 
of  a  foreigner  who  seeks  no  assistance  from  the  Courts  here,  the  issuing  of  such 
injunction  ought  clearly  to  he  shown  to  be  required  as  conducive  to  justice. 

Per  Lord  St.  Leonards  :  A  Company  may  have  two  domiciles,  and 
places  of  business  may  for  the  purpose  of  founding  jurisdiction  be  treated 
as  places  of  domicile,  and  service  thei-e  is  sufficient. 

Where  there  is  a  plain  equity  in  favour  of  an  injunction,  and  the 
representatives  of  the  real  and  personal  property,  who  seek  it,  are  in  this 
country,  the  Court  will  grant  it,  and  restrain  proceedings  in  the  Courts  of  a 
foreign  country.  In  such  a  case  the  Court  will  decide  upon  a  cousidemtion 
of  all  the  circumstances,  and  require  parties  here  to  take  or  omit  such  steps 
in  a  foreign  Court  as  the  ends  of  justice  may  require.  The  particular 
provisions  of  the  foreign  law  applicable  to  a  transaction,  proceedings  as  to 
which  in  a  foreign  Court  are  thus  restrained,  must  not  be  disregarded. 

A  Company  was  chartered  in  Scotland  for  the  manufacture  of  iron.  Its 
manufactory  and  chief  office  of  management  were  there  ;  it  had  agents  for 
the  sale  of  the  goods  in  different  parts  of  Scotland  and  England,  and  it 
possessed  real  estate  in  both  countries.  A  large  shareholder  in  the  Company, 
and  possessed  of  real  and  personal  property  in  England  and  Scotland,  was 
the  Company*s  agent  for  the  sale  of  goods  in  I^ondon  and  was  domiciled 


(I)  McHeivry  y.  LtwU  (1882)  22  Ch. 
D.  397,  405,  52  L.  J.  Ch.  325, 47  L.  T. 
549;  Hyrnan  v.  Hdm  (1883)  24  Ch.  D. 
531,  534, 49  L,  T.  376;  Haggiu  v.  CVwip- 
ioir  D*E$cwnpU  De  Farii   (1889)  23 


Q.  B.  D.  519,  523,  58  L.  J.  Q.  B.  508, 
61  L.  T.  748;  De  Beers  Consolidated 
Mines  v.  Hotue  [1905]  2  K.  B.  612,  mo, 
74  L.  J.  K  B.  934,  93  L.  T.  6,3,  C.  A. 
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here.  When  he  died,  he  made  a  will  in  the  English  form,  and  appointed 
as  his  executors  persons  who  were  resident  in  both  countries  ;  his  heir  was 
one  of  these  persons,  and  was  also  the  person  who  succeeded  him  in  the 
London  agency  for  the  Company.  Probate  of  the  will  was  taken  out  in 
England,  and  such  of  the  executors  as  thought  fit  to  apply  to  the  Scotch 
Court  were  according  to  the  Scotch  law  confirmed  in  the  execution  of  the 
will.  An  administration  suit  was  instituted  in  the  Court  of  Chancery,  and 
the  usual  order  for  a  general  account  of  .the  debts  and  assets  made.  After 
the  date  of  *this  order  the  Iron  Company  took  proceedings  in  the  Scotch 
Courts  against  the  real  and  personal  estate  of  the  testator  in  Scotland. 
Notice  of  an  injunction  at  the  suit  of  the  executors,  was  served  on  the 
Company's  agent  in  London,  and  on  the  Company's  manager  in  Scotland  ; 
the  Company  did  not  appear,  and  the  injunction  was  issued.  The  Company 
then  moved  to  dissolve  the  injunction.    No  order  was  made. 

Held  (Lord  St.  Lxonabds  dissetitimte)  that  the  injunction  could  not  be 
maintained : 

Qu,  Whether  service  of  notice  of  injunction  on  an  agent,  when  the 
principal  is  out  of  the  jurisdiction,  can  be  good  service,  especially  when  that 
agent  is  merely  an  agent  for  the  sale  of  the  goods  of  the  principal  P 

Service  of  notice  on  one  member  of  a  corporation  is  sufficient. 

Tms  was  an  appeal  against  an  order  of  the  Mastbr  of  the  Bolls, 
made  in  a  sait  in  which  Maclaren  and  Dawson,  as  executors  and 
trustees  under  the  will  of  Henry  Stainton^  deceased,  were  the 
plaintiffs,  and  H.  Tibbats  Stainton,  another  of  the  trustees  and 
executors,  and  also  the  heir-at-law  of  the  testator,  and  other 
persons  interested  in  his  residuary  real  and  personal  estate,  were 
the  defendants.  The  suit  was  instituted  in  March,  1852,  for  the 
purpose  of  carrying  the  trusts  of  the  will  into  execution ;  and  the 
appellants  were  not  originally  parties  thereto.  The  testator  died 
possessed  of  considerable  real  and  personal  property  in  both 
England  and  Scotland. 

The  bill  set  forth,  among  other  things,  that  the  testator  had 
been  in  his  lifetime  the  London  manager  for  the  appellants,  and, 
as  such,  was  in  the  habit  of  receiving  moneys  and  making  payments 
on  their  behalf;  and  that  shortly  after  his  death  the  appellants 
advanced  a  claim  against  his  estate,  in  respect  of  assets  of  theirs 
alleged  to  have  been  in  his  hands  at  the  time  of  his  death ;  and 
the  bill  charged  that  the  plaintiffs  in  the  suit  had  no  means  of 
ascertaining  the  truth  of  the  allegation,  and  were  willing  to  act  in 
the  matters  of  the  will  as  the  Court  of  Chancery  *might  direct ;  and 
it  prayed  for  directions,  and  an  account,  and,  if  necessary,  the 
appointment  of  a  receiver. 

In  May,  1862,  the  Master  of  the  Rolls  made  a  decree  by  which, 
among  other  things,  it  was  ordered  that  the  Master  should  take  an 
account  of  the  personal  estate  of  the  testator,  which  had  come  to 
the  hands  of  the  executors,  and  should  inquire  what  part,  if  any, 
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was  still  outstanding  and  undisposed  of,  and  under  what  ciroura-        Tbb 
stances,  and  by  whom,  the  same  ought  to  be  got  in ;  and  that  the     company 
part  not  specifically  bequeathed  should  be  applied  in  payment  of    ^f^cLAREN. 
debts,  &c. ;  and  the  Master  was  directed  to  inquire  as  to  the  real 
estate  of  the  testator,  and  who  had  been  in  the  receipt  of  the  rents 
and  profits  since  his  death ;  and  further  directions  were  reserved, 
and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  the  Court 
as  there  should  be  occasion. 

On  the  12th  July,  1852,  the  three  executors  were,  according  to 
the  forms  of  the  Scotch  law,  confirmed  by  the  commissary  in 
Edinburgh  as  executors  of  the  testator  in  Scotland.  By  this 
proceeding  they  were  invested,  in  Scotland,  with  rights  and  powers 
similar  to  those  enjoyed  in  England  by  an  executor,  after  grant  of 
probate.  Joseph  Dawson,  Thomas  Dawson,  and  William  Dawson, 
nephews  of  the  testator,  the  second  and  third  of  whom  were 
resident  in  Scotland,  were  also  named  in  the  will  as  executors ; 
but  they  had  not  accepted  the  trusts  of  the  will,  or  proved  the  same 
in  Scotland,  but  possessed,  by  the  Scotch  law  the  right,  at  any  time, 
to  come  in  and  do  so. 

The  appellants  had  been  incorporated  in  1778,  by  a  Royal 
charter,  under  the  union  seal  of  Scotland  ;  their  works  were 
carried  on  at  Carron,  near  Falkirk,  in  Stirlingshire,  where  the 
manager,  who  was  stated  in  the  affidavits  on  the  part  of  the 
Company  to  be  the  *'  sole  manager,"  resided,  where  the  office  of  the 
Company  was  situat-ed,  and  *the  books  were  kept ;  they  had  agents  [  *419  ] 
for  the  sale  of  their  manufactured  goods  at  various  places  in  Scot- 
land, and  at  London  and  Liverpool;  they  had  not  any  works 
situated  in  England,  but  they  rented  places  for  the  business  of 
these  agencies  in  England,  and  they  had  also  real  estate  in  London, 
Liverpool,  and  Cumberland.  The  testator  had  been  their  agent  in 
London,  and  on  his  death  the  manager  examined  his  accounts,  and 
claimed,  as  due  to  the  appellants,  a  debt,  the  principal  and  interest 
of  which  amounted  to  108,0002.  The  testator,  in  addition  to  his 
other  property,  was,  at  the  time  of  his  death,  possessed  of  shares  in 
the  Carron  Company,  to  the  amount  of  above  80,0002. 

Some  correspondence  took  place  between  the  solicitors  for  the 
appellants  and  for  the  respondents,  as  to  the  mode  of  settling  the 
claim  of  the  appellants  against  the  testator's  estate.  They  could 
not  Agree  on  this  matter,  and,  finally,  in  October,  1852,  the  appel- 
lants commenced  an  action  in  the  Court  of  Session  against  the 
respondents,  as  executors,  to  recover  the  sum  of  69,617/.  Is.  6d.,  for 
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principal,  and  the  sum  of  88,878/,  lis.  lOd.,  for  interest  thereon, 
due  from  the  teatator.  Lettops  of  inhibition  (l)  and  arrestment  (2), 
aigneted  8rd  November,  1852,  were,  at  ""the  instance  of  the  appel- 
lants, issued  against  the  respondents,  as  executors  and  trustees  ; 
these  letters  of  inhibition  were  executed  on  the  4th  November,  and 
the  letters,  and  the  execution  thereof,  were  registered  on  the  6th 
November.  On  the  11th  November  a  notice  was  served  by  the 
respondents  on  William  Dawson,  the  manager  of  the  appellants, 
at  their  works  in  Falkirk,  to  the  effect  that,  on  the  15th  November, 
application  would  be  made  to  the  Master  of  the  Bolls,  for  an 
injunction  to  restrain  the  appellants  from  further  proceeding  in 
Scotland  in  their  suit.  On  the  same  day  a  similar  notice  was 
served  on  H.  Tibbats  fitainton,  one  of  the  executors  and  respon- 
dents, the  then  agent  of  the  appellants,  in  London  (a),  such  notice 
being  delivered  to  him  at  the  warehouse  of  the  appellants,  in  Thames 
Street.  The  appellants  did  not  appear  in  the  Court  of  Chancery, 
and  the  injunction  issued,  but  leave  was  granted  to  the  Company 
to  move  to  dissolve  it  on  short  ^notice.  The  appellants  moved 
accordingly,  and  afiSdavits  setting  forth  the  facts,  and  stating  what 
was  the  law  of  Scotland,  were  put  in,  and  the  cause  was  heard 


(1)  Inhibition  is  a  prooesa  against 
real  or  heritable  estate.  *  *  Inhibition '  * 
affected  the  testator's  real  (called  herit- 
able) estate  in  Scotland,  and  prevented 
any  one  from  purchasing  it  from  the 
trustees,  except  subject  to  the  daim 
of  the  appellants.  If  the  appellants 
established  their  daim  and  obtained  a 
decree  they  would  be  entitled  thereon, 
under  <*  a  process  of  adjudication,'*  to 
take  possession  of  the  heritable  estate 
of  the  testator,  and  make  it  available 
for  the  payment  of  the  debt,  subject, 
however,  to  the  right  of  any  other 
creditor,  who  might,  within  a  year  and 
a  day,  also  obtain  *'  adjudication,"  and 
so  come  in  and  participate  in  the 
produce  of  such  real  estate. 

(2)  Arrestment  is  a  process  against 
personal  estate.  By  letters  of  arrest- 
ment, the  appellants  became  entitled 
to  arrest,  or  attach  the  personal 
property  of  the  testator  in  Scotland  as 
security  for  payment  of  their  claim 
in  the  action,  whenever  that  dlaim 
should  be  established  by  a  decree ;  a 
process  of  "forthcoming"  would  then 
issue,  and  the  personal  property  would 


be  applied  in  payment.  A  multiple- 
poinding  might  be  raised  on  the 
arrestment,  if  there  were  different 
claimants  on  the  fund;  and  then  all 
daimante  would  be  cited. 

(3)  In  order  to  show  the  insuffidenoy 
of  this  service,  Mr.  Brodie,  the  appel- 
lant's law  agent,  filed  an  affidavit  in 
which  he  denied  that  H.  T.  Stainton 
was  their  "  manager,"  and  alleged  that 
the  said  Stainton  had  "no  power  to 
represent  the  Company  or  to  do  any 
act  on  its  behalf,  except  to  sdl  the 
manufactured  goods  of  the  Company 
for  the  time  being  entrusted  to  him, 
for  sale,"  and  as  proof  of  that  fact, 
the  affidavit  set  out  the  letter  written 
by  Stainton,  on  the  16th  of  November, 
1852,  accompanying  the  injunction 
which  had  been  served  on  him,  as  the 
agent  of  the  Company.  In  that  letter, 
Stainton  said,  "I  stated  to  the  party 
bringing  the  document,  that  I  had 
nothing  whatever  to  do  with  the  affairs 
of  the  Canron  Company  in  Scotland , 
where  the  whole  of  the  business  is  con- 
ducted, and  is  regulated  and  directed, 
and  solely  carried  on  by  the  manager 
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before  his  Honour,  who,  on  the  6th  of  December,  1862  (i),  refused        Thb 
to   dissolve   the    injunction,    but   reserved    liberty   to   apply,   so     cjompaky 
that  he  might,   if  necessary,  allow  proceedings  in   Scotland,  to    m^clabex. 
prevent  the  assets  there  from  being  swept  away  by  creditors  not 
within  his  jurisdiction.     The  costs  of  both  parties  to  be  costs  in  the 
cause. 

The  Lord  Advocate  {Mr.  Moncreiff),  and  Mr.  Rolt  {Mr.  Cotton 
was  with  them),  for  the  appellants : 

The  appellants  were  not  within  the  jurisdiction,  nor  subject  to  it, 
so  as  to  make  it  possible  duly  to  serve  them  with  notice  of  an 
injunction  in  the  administration  suit.  Secondly,  if  they  were 
within  the  jurisdiction,  still  there  was,  in  fact,  no  regular  service 
of  notice  of  motion;  and  thirdly,  if  it  should  be  held  that  they 
were  regularly  before  the  Court,  there  was  no  power  in  the  Court 
of  Chancery  to  prevent  them  from  proceeding  in  their  suit  in 
Scotland. 


The  Solidtor-Oeneral  {Sir  B.  Beihell)  and  Mr.  Anderson  {Mr.       1 428  j 
Lewin  with  them)  for  the  respondents : 

The  first  principle  in  this  case  is,  that  the  law  of  the  domicile  of 
the  dece€ised  person  ought  to  regulate  all  matters  touching  his 
succession  and  the  distribution  of  his  moveable  effects.  The  next 
is,  that  dctor  sequitur  forum  rei,  and  in  the  lifetime  of  Stainton 
the  action  against  him  must  have  been  brought  here;  the  third 
principle  is,  that  the  forum  of  the  deceased  determines  where  his 
executors  shall  be  sued ;  and  the  fourth,  that  where  there  has  been 
a  judgment  pronounced  by  a  court  of  competent  jurisdiction  in  the 
matter  discussed,  another  Court  is  bound  ex  comitate  to  give  effect 
to  that  decision,  especially  where  by  its  own  principles  it  would 
have  pronounced  a  similar  decree. 

[The  principal  cases  cited  by  counsel  on  either  side  in  support 
of  their  respective  contentions  are  referred  to  in  the  following 
judgments.] 

The  Lord  Advocate,  in  reply.  *     ♦     ♦  [  436  ] 

at  Carron,  under  the  control  of  the  ''I  made  this  statement  in  accordance 

general  Courts  of  Proprietors  meeting  with  the  suggestion  contained  in  your 

there,  and  that  my  duty  was  merely  letter  of  the  13th  instant." 

the  disposal  of  the  goods  sent  to  me  (1)  16  Beav.  279,  289. 
for  sale."    The  writer,  however,  added, 
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The         The  Lord  Chancellor,  after  stating  the  facts  of  the  case,  said : 
Carbon  Iron 
Company  The  ground  of  the  apph'cation  of  the  appellants  was,  that  they, 

Maclarbn.    as  a  foreign  corporation  (for  this  purpose,  at  least,  foreign)  were 

Jviy  11.      not  affected  by  any  of  the  rules  of  the  Court  of  Chancery,  and  that 

[  436  ]       they  ought  to  be  allowed  to  prosecute  tlieir  own  remedy  as  they 

might  think  fit.    There  is  no  doubt  as  to  the  power  of  the  Court  of 

Chancery  to  restrain  persons  within  its  jurisdiction  from  instituting 

or  prosecuting  suits  in  foreign  Courts,  wherever  the  circumstances 

of  the  case  make  such'an  interposition  necessary  or  expedient.    The 

Court  acts  in  personam,  and  will  not  suffer  anyone  within  its  reach 

[  '487  ]       to  do  what  is  contrary  *to  its  notions  of  equity,  merely  because  the 

act  to  be  done  may  be,  in  point  of  locality,  beyond  its  jurisdiction. 

Where,  therefore,  pending  a  litigation  here,  in  which  complete 
relief  may  be  had,  a  party  to  the  suit  institutes  proceedings  abroad, 
the  Court  of  Chancery  in  general  considers  that  act  as  a  vexatious 
harassing  of  the  opposite  party,  and  restrains  the  foreign  proceed- 
ings. This  was  the  ground  of  the  decisions  in  Harrison  v.  Gurney  (i), 
and  Beckfo^'d  v.  Kemble  (2).  In  the  former  case  a  decree  had  been 
obtained  for  the  execution  of  the  trusts  of  a  deed  for  the  benefit  of 
creditors,  and  a  receiver  of  real  estates  in  England  and  Ireland  had 
been  appointed.  Some  of  the  trustees  afterwards  filed  a  bill  in 
Ireland  for  executing  the  trusts  of  the  same  deed.  Lord  Eldon 
restrained  them  from  prosecuting  that  suit,  on  the  ground  that  it 
sought  the  same  relief  as  might  be  had  under  the  decree  obtained 
in  this  country.  But  his  Lordship  said  that  he  would  not  prevent 
them  from  filing  a  bill  in  Ireland  for  the  mere  purpose  of  calling 
on  the  receiver  there  to  account  for  his  receipts  and  payments, 
without  making  it  a  general  suit  for  administering  the  trusts  of  the 
deed.  In  Beckford  v.  Kemble^  after  a  decree  in  this  country  for  an 
account  on  a  bill  to  redeem  a  West  India  mortgage.  Sir  John  Leach 
would  not  suffer  the  mortgagee  to  prosecute  a  suit  in  Jamaica  for 
foreclosing  the  same  mortgage,  on  the  ground  that  full  relief  might 
be  obtained  under  the  decree  in  this  country.  In  both  these  cases 
the  Court  of  Chancery  acted  upon  the  doctrine  that  it  would  not 
suffer  parties  to  proceedings  here  to  harass  their  opponents  by  suits 
abroad,  which  it  considered  (whether  in  tlie  latter  case  justly  or 
not,  I  need  not  stop  to  inquire)  to  be  unnecessary. 

Even  though  no  decree  has  been  obtained  in  this  country,  yet  if 
[  *438  ]       a  suit  instituted  abroad  appears  ill  calculated  to  *answer  the  ends 

(1)  22  E.  E,  211  (2  J.  &  W.  663).  (2)  24  B.  B.  143  (1  Sim.  &  St.  7). 
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of  justice,  the  Court  of  Chancery  has  restrained  the  foreign  action,        Thk 
imposing,  however,  terms  which  it  has  considered  reasonable  for     Compant 
protecting  the  party  who  was  suing  abroad.  Maclabkn. 

Thus  in  Bushby  v.  Munday  (i),  where  a  bill  was  filed  by  the 
obligor  in  a  bond,  against  the  obligee  and  a  person  claiming  under 
him  by  assignment,  to  have  the  bond  delivered  up  and  cancelled, 
the  Court  would  not  permit  the  assignee  of  the  bond,  who  was  a 
Scotchman,  and  had  real  estates  in  Scotland,  to  prosecute  an  action 
on  the  bond,  which  action  he  had  raised  in  the  Court  of  Session, 
even  though  the  Scotch  proceedings  had  been  commenced  two 
months  before  the  bill  to  restrain  them  was  filed  in  this  country. 
The  bond  in  that  case  was  alleged  to  have  been  given  in  England 
for  a  gaming  debt,  as  was  known  to  the  assignee,  and  the  question 
to  be  decided,  in  whatever  forum  the  litigation  should  be  carried 
on,  was,  whether  by  the  law  of  England  the  assignee  was  entitled 
to  recover?  Sir  John  Leach  thought,  first,  that  this  question 
could  be  better  decided  here,  where  the  Courts  judicially  knew  the 
law,  than  in  Scotland,  where  the  Courts  could  only  learn  the  law  as 
a  matter  of  fact,  to  be  communicated  by  way  of  evidence;  and 
secondly,  that  the  remedy  here,  if  the  obligor  should  make  out  his 
title  to  relief,  would  be  more  complete  than  could  be  had  in  Scot- 
land. He  therefore  restrained  the  defendant,  the  assignee,  from 
going  on  with  the  Scotch  action,  putting  the  plaintiff  on  terms  as 
to  giving  a  judgment  for  security  to  the  holder  of  the  bond. 

These  are  instances  in  which  the  Court  has  interfered,  on  prin- 
ciples of  convenience,  to  prevent  litigation,  which  it  has  considered 
to  be  either  unnecessary,  and  therefore  vexatious,  or  else  to  be  ill 
adapted  to  secure  complete  justice. 

But  even  when  there  is  no  question  as  to  the  foreign  litigation  [  ^39  ] 
being  or  not  being  necessary,  or  being  or  not  being  likely  to  be  so 
effectual  as  litigation  in  this  country,  still  if  a  person  within  the 
jurisdiction  of  the  Court  of  Chancery  is  instituting  proceedings  in  a 
foreign  Court,  the  instituting  of  which  is  contrary  to  equity  and 
good  conscience,  the  Court  will,  on  a  bill  filed  here,  restrain  the 
prosecution  of  such  foreign  suit,  just  as  if  it  had  been  a  suit  in  this 
country.  This  was  the  case  of  Lord  Portarlington  v.  Soulby(2), 
where  Lord  Brougham,  after  fully  considering  the  principles  on 
which  a  court  of  equity  acts  in  these  cases,  restrained  the  defendant, 
the  indorsee  of  a  bill  of  exchange,  from  suing  the  plaintiff  in  the 
Irish  Courts  on  that  bill,  upon  certain  equitable  grounds,  which 
(1)  21  R.  R  294  (5  Madd.  297).  (2)  41  B.  B.  23  (3  My.  &  E.  104). 
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The        would  have  warranted  a  similar  injunction  against  any  action  in 
Carbon  Ieon  ^i.    /^     ^      j  ai.  •  j.  . 

Company      «be  Courts  of  this  country. 

Maclaren        -^^^  result  of  the  authorities  is,  that  if  the  circumstances  are 

such  as  would  makf3  it  the  duty  of  the  Court  to  restrain  a  party 

from  instituting  pro(3eedings  in  this  coimtry,  they  will  also  warrant 

it  in  restraining  proceedings  in  a  foreign  Court.    But  though  they 

will  justify  such  a  course,  yet  they  will  not,  as  I  apprehend,  make 

it  the  duty  of  the  Court  so  to  act,  if  from  any  cause  it  appears 

likely  to  be  more  conducive  to  substantial  justice  that  the  foreign 

proceedings  should  be  left  to  take  their  course.    Thus  in  the  case 

of  Elliott  V.  Ixyrd  Minto(i),  where  the  plaintiff,  who  was  heir  of 

tailzie  under  a  Scotch  settlement,  filed  a  bill  to  have  his  estate 

exonerated  from  an  heritable  bond  by  means  of  the  personal  estate. 

Sir  John  Leach  declined  to  restrain  proceedings  in  Scotland,  where 

the  question  as  to  the  right  asserted  would  be  more  conveniently 

discussed ;  and  he  directed  the  cause  here  to  stand  over  till  the 

result  of  the  Scotch  proceedings  should  have  been  determined. 

[  440  ]  Lord  Eldon  in  Kennedy  v.  Caasilis  (2),  and  Lord  Lyndhurst  in 

Janes  v.  Geddes  (»),  acted  on  the  same  principle. 

Such  being  the  state  of  the  authorities,  and  the  principles 
deducible  from  them,  let  us  consider  their  application  to  the  facts 
of  the  present  case. 

On  the  8th  of  May,  1852,  a  decree  was  made  in  a  suit  properly 
constituted  for  administering  the  estate  real  as  well  as  personal  of 
the  testator,  Henry  Stainton.  The  appellants,  the  Carron  Company, 
claim  to  be  creditors  to  a  very  large  amount  on  his  estate,  and,  after 
the  date  of  the  decree  here,  they  raised  an  action  in  the  Court  of 
Session  in  Scotland  against  the  trustees  and  executors  of  the 
testator  for  the  purpose  of  obtaining  payment  of  their  demand  by 
means  of  the  real  and  personal  estate  of  the  testator  in  Scotland. 
In  general,  after  a  decree  under  which  the  creditors  of  a  testator 
may  come  in  and  obtain  payment  of  their  demands,  the  Court  does 
not  permit  a  creditor  to  institute  proceedings  for  himself.  The 
decree  is  said  to  be  a  judgment,  or  in  the  nature  of  a  judgment,  for 
all  the  creditors.  The  Court  takes  possession  of  the  assets,  and 
distributes  them  rateably,  on  principles  of  equality,  giving,  however, 
due  effect  to  any  legal  rights  of  preference  which  any  one  creditor 
may  possess.  To  allow  a  creditor,  after  such  a  decree,  to  institute 
proceedings  for  himself,  would  give  rise  to  great  inconvenience  and 

(1)  6  Madd.  IG.  (3)  1  Ph.  724. 

(2)  2  Swanst.  313. 
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injustice  :  it  would  disturb  the  general  principle  of  equal  distribu-         Tbe 

tion  which  the  Court  is  always  anxious  to  enforce,  and  would  leave  ^coMPiinr*^ 

the  executors  exposed  to  actions  after  the  assets  have  been  taken    ,,    ** 

out  of  then:  hands.    Of  the  general  justice,  therefore,  of  the  rule 

on  which  the  Court  acts,  no  doubt  can,  I  think,  be  entertained. 

How  the  right  of  interfering  by  motion  in  the  suit  ip  which  the 

"^decree  is  made,  instead  of  \^y  a  bill  against  the  creditor  to  be      [  *44i  ] 

restrained,  arose,  is  a  point  as  to  which,  though  it  was  glanced  at 

in  the  argument,  I  do  not  stop  to  inquire.     The  practice  is  fully 

established  :  its  origin  is  matter  rather  of  curious  speculation  than 

of  practical  importance. 

Well,  however,  as  this  rule  is  establisheci,  the  question  is, 
whether  it  is  applicable  to  the  case  of  the  present  appellants  ?  They 
are  a  corporate  body,  and  so  cannot,  perhaps,  in  strictness  be  said  to 
have  any  locality.  Still  I  think  that  for  determining  the  present 
question  we  must  consider  them  as  a  body  locally  situate  in 
Scotland.  If  they  had  been  a  mere  company. of  traders  carrying 
on  trade  at  Falkirk,  they  would  certainly  have  been  Scotch,  and  I 
do  not  think  that  they  are  less  so  because  ^hey  are  made  a  corpora- 
tion by  virtue  of  a  Boyal  charter. 

Assuming  this  to  be  so,  the  first  question  is,  whether  there  is 
any  rule  or  principle  of  the  Court  of  Chancery  which,  after  a 
decree  for  administering  a  testator's  assets,  would  induce  it  to 
interfere  with  a  foreign  creditor  resident  abroad,  suing  for  his  debt 
in  the  Courts  of  his  own  country  ?  Certainly  not.  Over  such  a 
creditor  the  Courts  here  can  exercise  no  jurisdictior  whatever.  He 
is  altogether  beyond  their  reach,  and  must  be  left  to  deal  as  he 
may  with  his  own  foi-uvi,  and  to  obtain  such  relief  as  the  Courts  of 
his  own  country  may  afford. 

This  is  a  proposition  which  canQot  be  controverted  ;  but  what  is 
said  is,  that  here,  even  treating  the  appellants  as  a  Scotch  corpora- 
tion, still  they  must  be  looked  at  as  a  body  so  established,  or 
represented,  in  this  country,  as  to  justify  the  Courts  here  in 
treating  them  as  parties  within  their  jurisdiction,  and  making 
orders  on  them  accordingly. 

The  nature  of  the  connexion  of  the  appellants  with  this  country, 
appears  from  certain  affidavits  (to  which  his  Lordship  referred,  see 
the  substance  of  them  stated  ante,  *p.  282,  n.  8).  From  these  [*442] 
affidavits  it  appears  that  the  Company  has  agencies  in  parts  of 
Scotland,  and  also  in  London  and  at  Liverpool,  in  both  which 
latter  places  the  agents  hold  goods  of  the  Company  of  large  value 
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The  consigned  to  them  for  sale,  but  the  agents  in  no  wise  represent  or 
GoMPAMY  act  for  the  Company,  except  in  selling  the  goods  so  entrasled  to 
Maclabkn.  thena-  The  Company  has  real  property  in  London  and  Liverpool, 
and  in  the  county  of  Cumberland.  The  question  is,  whether  this 
connection  with  England  makes  it  fit  that  the  Court  should  inter- 
fere to  prevent  the  appellants  from  exercising  their  right  of  pro- 
ceeding in  the  tribunals  of  their  own  country?  I  confess  I  can 
discover  no  foundation  for  such  a  proposition.  The  circumstance 
that  the  appellants  have  property  in  this  country  which  may  be 
attached  or  sequestered,  enables  the  Court  to  make  any  injunction 
it  may  issue  effectual ;  but  I  do  not  see  on  what  principle  it  can 
make  the  issuing  of  an  injunction  just  or  expedient,  if  it  would 
have  been  unjust  or  inexpedient,  supposing  there  had  been  no 
property  capable  of  being  sequestered. 

But  here  the  appellants  not  only  had  property  in  England,  but 
agents  for  the  sale  of  goods.  How  does  that  vary  the  case  ?  The 
existence  of  such  an  agency  may,  in  some  cases,  enable  third 
parties  to  sue  the  principals,  though  out  of  the  jurisdiction,  by 
reason  of  their  being  for  certain  purposes  represented  by  their 
agents*  But  I  can  discover  no  principle  which  would  justify  the 
Courts  of  this  country  in  holding  that  the  existence  of  an  agency 
here  for  the  sale  of  goods  can  deprive  a  foreign  principal  of  his 
rights  as  a  creditor  in  his  own  country.  It  must  be  observed  that 
we  are  dealing  with  the  case  of  a  foreigner,  or  rather  a  foreign 
corporation,  seeking  no  assistance  from  the  Courts  of  this  country. 
If  the  appellants  had  come  in  under  the  decree,  so  as  to  obtain 
[  MIS  ]  payment  partially  from  *the  English  assets,  a  very  different 
question  would  arise,  according  to  the  doctrine  in  Beauchamp  v. 
Lord  Huntley  (i),  where  Lord  Eldon  restrained  a  creditor,  who 
had  proved  under  an  English  decree,  from  further  prosecuting  a 
creditor's  suit  in  Ireland.  It  is  sufficient  to  say  that  that  is  not 
the  case  before  the  House.  The  appellants  are  not  restrained  by 
reason  of  their  having  sought  or  obtained  any  relief  in  this 
country,  but  solely  because  they  had  agencies  for  the  sale  of  their 
goods  in  this  country. 

Suppose  the  case  of  a  Manchester  manufacturer,  with  an  agent 
for  the  sale  of  his  goods  at  Paris.  If  a  debtor  of  the  manufacturer 
were  to  die  in  France,  leaving  assets  there  and  in  this  country,  it 
would  surely  be  competent  for  the  manufacturer,  as  a  creditor  (say 
by  bond)  of  the  deceased  debtor,  to  sue  his  executors  or  heir  in 
(1)  23  B.  B.  143  (Jac.  546). 
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this  country  so  as  to  obtain  payment,  and  to  profit  by  the  priority        The 

Carron Iron 

which  he  would  derive  from  his  bond.  The  French  Courts  clearly  company  ' 
could  not  prevent  this,  if  the  creditor  had  no  goods  within  their  maclabbn. 
jurisdiction.  It  seems  a  strange  anomaly  that  the  accident  of  the 
creditor  having  goods  in  the  foreign  country,  and  an  agent  there 
for  the  sale  of  them,  should  prevent  him  from  having  the  same 
means  of  recovering  payment  of  a  debt  in  this  country  which  he 
would  have  had  if  he  had  happened  to  have  no  agent  nor  any  goods 
abroad. 

So  again,  put  the  case  of  a  person  dying  in  France  indebted ; 
some  of  his  debts  being  such  as  give  the  creditor  by  the  laws  of 
France  a  priority  (I  believe  wages  of  servants  and  fees  of  physicians 
come  within  this  class),  we  should  surely  be  exercising  a  strange 
jurisdiction  in  this  country  if  we  should  seek  to  restrain  the 
French  creditor  from  enforcing  such  a  French  right  in  his  own 
Courts ;  nor  *can  I  see  how  the  fact  of  his  having  an  agent  or  1  *4^^  ] 
goods  in  this  country  would  vary  the  case. 

In  the  course  of  the  argument,  some  reliance  was  placed  on  the 
case  of  Davidson  v.  Lady  Hastings  (l),  and  other  cases  to  the  same 
effect,  where  the  Court  has  held  service  of  a  subpoena  at  the  town 
residence  of  a  person  who  has  a  house  in  London  to  be  good 
service,  although  the  party  served  may  not  at  the  time  have  been 
resident  there,  and  may  even  have  been  out  of  the  jurisdiction. 
These  decisions  can  only  show  by  way  of  analogy  (if  indeed  they 
do  afford  such  an  analogy)  that  service  on  the  agent  of  the  Carron 
Company  in  London,  would  be  good  service  on  the  Company  itself, 
though  out  of  the  jurisdiction.  But  they  have  no  bearing  on  the 
question,  whether  the  equity  sought  to  be  enforced  is  one  which 
can  properly  be  applied  towards  a  foreigner  domiciled  abroad. 

On  these  grounds,  I  think  that  the  Court  below  ought  not  to 
have  granted  an  injunction,  and  that  on  the  motion  of  the  Carron 
Company  to  dissolve  the  injunction  with  costs,  the  Court  ought  to 
have  made  an  order  in  conformity  with  the  terms  of  the  notice  of 
motion.  I  therefore  move  your  Lordships  to  refer  the  case  back  to 
the  Court  below,  with  a  declaration  to  that  effect. 

Lord  Brougham  : 

My  Lords,  I  take  it  to  be  perfectly  clear,  in  the  first  place,  that 
the  respondent  here  was  the  mere  agent  of  the  Carron  Company, 
for  the  sale  of  the  goods  of  that  Company.     That  Company  is  a 

(1)  2  Keen,  509. 
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Thk         Scotch  corporation,  which  was  incorporated  by  charter  ander  the 

OariiiON  Trow 

(ToMPANY     union  seal  of  Scotland,  about  the  year  1778,  and  has  carried  on 

maclarem.    basiness  under  deeds  of  partnership,  one  dated  in  1760,  the  other 

[  •445  ]      in  1771,  and  is  as  much  a  corporate  body  and  *as  well  known  as  a 

corporate  body  in  Scotland  as  are  the  East  India  Company  and  the 

Bank  of  England  in  England. 

Mr.  Stainton,  one  of  the  respondents,  describes  himself  as  "  the 
manager  in  London  of  the  Carron  Company/*  What  he  means  by 
"  the  manager  in  London/'  is  clearly  shown  by  his  own  letter,  as 
well  as  by  the  affidavit  of  Mr.  Brodie  respecting  his  connection 
with  the  Company,  and  the  relation  in  which  he  stood  towards  it. 
He  states  that  be  did  not  in  any  way  represent  the  Company; 
that  he  was  not  authorised  to  act  in  any  way  on  its  behalf,  except 
in  selling  goods  entrusted  to  him  for  sale  like  other  agents ;  and 
that  he  was  paid  by  annual  salary,  and  had  nothing  whatever  to 
;  ^0  with  the  management  of  affairs  of  the  Carron  Company  in 
Scotland,  where  the  whole  of  the  Company's  business  is  conducted, 
regulated,  directed  and  solely  carried  on  by  the  Company's 
manager,  subject  to  the  control  of  the  general  Court  of  Proprietors 
meeting  there  under  the  charter.  The  order  of  injunction  was 
served  upon  the  person  thus  described.  They  might  jast  as  well 
have  served  it  upon  all  the  other  sellers  of  the  goods  of  the  Carron 
Company,  who,  acting  in  that  capacity  like  the  respondent,  had  no 
concern  whatever  in  any  way  with  the  management  or  direction 
of  the  affairs  of  the  Company. 

It  appears  that  in  the  month  of  May,  1826,  an  arrangement  had 
been  made  for  giving  the  London  agent  of  the  Company  a  salary 
instead  of  a  commission,  since  which  he  has  been  merely  a  salaried 
agent ;  and  it  is  distinctly  proved  that  this  respondent  himself  was 
not  even  a  shareholder  in  the  Company. 

I  am  of  opinion  with  my  learned  friend,  that  though  it  is  not 
denied  that  the  Court  of  Chancery  has  power  in  certain  cases 
to  restrain  parties  within  its  jurisdiction  from  proceeding  in 
(  •446  ]  other  countries  (which  for  the  present  purpose  *we  will  call 
foreign  countries),  yet  that  depends  on  the  circumstances  of 
each  case.  And  my  opinion  is  in  accordance  with  that  of  my 
noble  and  learned  friend,  that  here  those  circumstances  do  not 
arise  which  call  for  or  justify  that  interposition. 

The  case  of  Bushhy  v.  Munday(\\  which  in  my  apprehension 
goes  to  the  very  verge  of  the  law  on  this  point,  is  yet  most 
(1)  21  B.  B.  294  (5  Madd.  297). 
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materially  different  from  the  present.  Sir  John  Lbagh,  then  Vice-  The 
Chancellor,  there  said  that  he  considered  that  it  was  the  same  company 
question  to  be  decided  in  Scotland  that  would  be  decided  here,  and  maclaren 
that  it  was  a  question  purely  of  English  law,  which  could  be  dealt 
with  only  as  matter  of  evidence  in  the  Courts  in  Scotland ;  whereas 
here  it  might  be  dealt  with  as  a  question  of  law,  known  to  the 
Courts  which  were  to  decide  it,  and  that  it  was,  in  his  opinion,  on 
all  accountSi  expedient  to  restrain  the  proceedings  in  Scotland,  in 
order  that  the  matter  might  be  finally  disposed  of  here.  There 
was  another  material  difference  between  that  case  and  the  present. 
The  case  was,  as  it  were,  turned  round.  Mr.  Bushby,  a  Scotch 
landowner,  was  the  party  who  there  sought  an  injunction  to 
restrain  the  English  party,  the  assignee  of  the  bond,  from  pro- 
ceeding against  him  in  Scotland.  It  was  as  if  the  Carron 
Company  had  been  the  applicants  here  against  a  party  within  the 
jurisdiction  here  to  restrain  him  from  proceeding  in  Scotland 
against  them. 

My  noble  and  learned  friend  has  referred  to  the  different  law 
that  prevails  in  the  two  countrieSi  France  and  England,  with 
respect  to  workmen's  wages  and  other  preferable  claims.  There 
is  another  circumstance  which  illustrates  this  case  equally  well. 
Persons  who  in  France  supply  goods,  either  in  furnishing  a  house 
or  towards  building  a  house,  or  who  are  themselves  connected  in 
^building  a  house,  are  preference  creditors.  They  have  upon  the  [  *447  ] 
house  and  on  the  land  upon  which  it  is  built  a  preferential  right, 
and  are  paid  as  preference  creditors.  Now  this  might  very  well 
happen.  An  honourable  and  learned  friend  of  ours,  Mr.  Cutlar 
Ferguson,  had  a  house  at  Boulogne.  He  was  also  a  domiciled 
Englishman  or  Scotchman,  and  a  Member  of  Parliament.  Tlie 
parties  who  had  furnished  his  house  at  Boulogne,  might  have  had 
an  agent  here  at  the  time  of  the  Great  Eidiibition,  and  they 
might  have  sent  over  goods  to  exhibit  here,  and  those  persons 
through  that  agent  might  therefore,  according  to  the  doctrine 
maintained  in  favour  of  this  decree,  have  been  restrained  from 
proceeding  in  the  Courts  of  France  for  the  benefit  which  the 
French  law  unquestionably  gives  them  as  persons  having  furnished 
goods  for  the  fitting  up  or  the  adornment  of  his  house. 

Upon  the  whole,  I  think  that  this  case  goes  a  great  deal  further 
than  any  of  the  former  cases;  that  it  is  not  justified  upon  any 
principle ;  and  I  am  therefore  clearly  of  opinion  with  my  noble  and 
learned  friend,  that  this  order  of  the  Master  of  the  Bolls  is 
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The         erroneous,  and  that  the  matter  oaght  to  be  sent  back  to  him,  with 
CabronIbon   .     i       i.  J-     1 

Ck)MPANY     mstractions  accordingly. 

maolaben  ^  ^^"^  ^^^^  *^^  ^^^  other  argument.  The  process  of  contempt 
is,  in  its  nature,  a  quasi  criminal  proceeding.  Now,  suppose  the 
injunction  is  issued,  and  suppose,  notwithstanding  that  injunction, 
the  party  goes  on  and  breaks  the  injunction,  he  is  liable  to  be  com- 
mitted for  contempt.  Now,  here  I  will  suppose  the  Garron  Company 
in  Scotland  to  disregard,  or,  as  it  were,  contemn,  the  injunction,  and 
to  proceed  notwithstanding.  Surely  it  cannot  be  said  that,  as 
against  the  agent  here  (who  is  but  a  salaried  correspondent  for  the 
sale  of  goods)  against  whom  this  proceeding  is  taken — that  is  to  say, 
[  *448  ]  who  is  served  with  the  notice  of  the  ^injunction,  and  who  is  here 
within  the  jurisdiction  of  the  Court — surely  it  can  never  be  con- 
tended that,  as  against  him,  a  proceeding  which  is  quasi  criminal  in 
its  nature,  could  be  had,  in  consequence,  not  of  anything  which  he 
did,  but  in  consequence  of  what  his  principal,  the  Carron  Company, 
did  in  Scotland,  in  violation  and  breach  of  the  injunction. 

(Lord  St.  Leonards  :    It  is  not  contended  that  the  Court  could 
commit  the  agent  in  such  a  case.) 

Lord  Brougham: 

I  am  quite  aware  of  that;  but  still  my  argument  is,  that 
according  to  the  principle  of  this  decree,  the  agent  makes  him- 
self liable  if  he  is  within  the  jurisdiction.  It  is,  no  doubt,  because 
the  agent  is  within  the  jurisdiction,  and  the  Company  has 
property  within  the  jurisdiction,  that  this  proceeding  is  taken. 
In  Walker  v.  Lord  Orosvenor (\),  the  Court  of  King's  Bench  held 
that  privilege  of  Parliament  was  a  protection  against  a  process 
of  contempt  for  not  performing  an  award  which  was  made  a  rule  of 
Court.  That  was  on  the  ground,  no  doubt,  that  it  was  a  civil 
proceeding,  and  that  therefore  privilege  should  enure,  to  protect  the 
party  from  the  process  of  contempt.  The  Court  of  Chancery  has 
elected  to  go  against  the  person,  and  not  to  proceed  by  sequestra- 
tion. My  noble  and  learned  friend  will  recollect  a  case  in  which  I 
rather  think  he  was  counsel,  and  which  I  decided,  where  a  party 
was  committed  for  contempt  in  refusing  to  obey  the  order  of  the 
Court,  although  he  had  the  privilege  of  Parliament.  I  only  mention 
that  as  an  illustration  of  the  doctrine  on  which  my  noble  and  learned 

(1)  4  R  R.  410  (7  T.  B.  171).  See  also  Catmur  v.  Knatchhidl,  4  B.  R.  489 
(7  T.  B.  448). 
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friend,  who  has  moved  the  reversal  of  the  decree,  proceeds,  namely,         The 

the  difference  between  the  party  on   whose  residence  here  the  company 

jurisdiction  is  nfainly  grounded,  being  an  agent,  and  not  being  a  macuires. 
principal. 

Lo&D  8t.  Lbonabds  :  [  ^-^d  ] 

The  testator,  the  debtor  in  this  case,  was  an  Englishman;  he  was 
domiciled  here.  This  will  has  been  proved  by  his  executors,  both 
in  England  and  Scotland.  His  real  estate,  in  Scotland,  would  be 
administered  here,  as  we  have  the  heir  within  our  jurisdiction ;  and 
the  estate  is  bound  by  the  will  and  the  assent  of  the  heir.  The  suit 
here  was  by  the  creditors ;  the  object  a  fair  and  equal  distribution 
amongst  the  creditors ;  and  there  is  no  allegation  of  deficiency  of 
assets.  The  suit  gave  the  Court  in  this  country  complete  juris- 
diction as  regarded  the  whole  of  the  property,  because  it  had  here 
the  personal  representatives  of  the  testator,  persons  who  filled  that 
character  both  in  England  and  Scotland.  The  decree  in  the  cause 
here,  which  amounts  to  a  judgment  for  all  the  creditors,  was  pro- 
nounced several  months  before  the  Company  commenced  proceedings 
in  Scotland.  The  object  of  the  Company  is  to  obtain  in  Scotland 
by  this  suit  a  preference  over  the  other  creditors  as  regards  the 
Scotch  property;  and  probably  these  persons  prefer  the  Scotch 
tribunal  for  the  trial  of  their  rights.  The  first  question  is,  were  the 
appellants  within  the  jurisdiction,  so  as  to  authorise  the  Court  to 
enjoin  their  proceedings?  They  are  incorporated,  and  they  are 
called  a  Scotch  corporation ;  their  manufactories  are  in  Scotland, 
but  they  have  houses  of  business  in  England,  which  they  necessarily 
carry  on  by  agents  or  managers ;  and  they  have  real  as  well  as 
considerable  personal  property  in  England.  The  testator  was  a 
shareholder  at  his  death,  to  the  extent  of  80,000L  ;  and  his  repre- 
sentatives are  entitled  to  his  shares,  and  are,  in  truth,  partners  in 
the  concern.  I  think  that  this  Company  may  properly  be  deemed 
both  Scotch  and  English.  It  may,  for  the  purposes  of  jurisdiction, 
be  deemed  to  have  two  domiciles.  Its  business  is  necessarily  carried 
on  by  agents,  and  I  do  not  know  why  its  domicile  *should  be  con-  F  **so  1 
sidered  to  be  confined  to  the  place  where  the  goods  are  manufactured. 
The  business  transacted  in  England  is  very  extensive.  The  places 
of  business  may,  for  the  purposes  of  jurisdiction,  properly  be 
deemed  the  domicile.  The  corporation  cannot  have  the  benefit  of 
its  place  of  business  here  without  yielding  to  the  persons  with  whom 
it  deals  a  corresponding  advantage.     The  claim  of  the  Company  is 
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Thb  in  respect  of  dealings  here.  Service  on  one  member  of  a  corpora- 
^15)MPAi^^  ^^^  is  B<^od  service.  Upon  general  reasoning,  I  think  that  the 
M  **  BEN  Company  may,  for  the  purposes  of  the  suit  in  Chancery,  be  treated 
as  within  our  jurisdiction.  It  should  be  borne  in  mind  that  this  is 
not  a  dry  question  of  staying  proceedings  in  Scotland,  nor  a  case  of 
succession  to  estate,  but  it  is  a  case  in  which  the  Court  here  has 
jurisdiction  over  the  persons  in  whom  all  the  property  in  both 
countries  is  vested ;  and  it  offers  to  the  appellants  perfect  equality 
with  the  other  creditors.  In  a  case  of  bankruptcy,  that  of  the 
Royal  Bank  of  Scotland  v.  Cuthbert  and  others  (l),  there  were 
partners  in  Scotland  and  England  ;  there  were  two  domiciles ;  and 
upon  international  law  it  was  held  that  an  English  commission  of 
bankrupt  operated  on  the  property  in  Scotland ;  and  the  English 
rules  in  bankruptcy  were  held  to  govern  the  property  in  both 
countries,  although  their  laws  differed  in  regard  to  the  distribution 
amongst  creditors.  This  has  frequently  been  acted  upon  and  sub- 
mitted to  in  Scotland,  as  a  less  evil  than  that  of  having  two 
administrations  amongst  creditors,  to  be  carried  into  effect  under 
different  rules  of  law.  And  I  should  have  collected  from  Preston  v. 
Melville  (3),  that  the  Scotch  Judges  would,  in  this  case,  upon  the 
comity  of  nations,  have  submitted  to  the  jurisdiction  of  our  Court 
f  ♦4B1  ♦over  the  Scotch  property.  But  after  the  reversal  of  their  decision 
in  this  House,  although,  as  I  shall  show  on  a  distinct  ground,  I  do 
not  rely  upon  that  view  of  the  case. 

No  direct  authority  was  cited  to  show  that  the  Company  was  or 
was  not  to  be  deemed  within  the  jurisdiction.  But  cases  were 
referred  to  which  have  a  considerable  bearing  on  the  question.  In 
Davidson  v.  Lady  Hastings  (^),  it  appeared  that  Lady  Hastings  was 
domiciled  in  Scotland,  and  meant  permanently  to  reside  there  ;  but 
she  had  a  house  in  London,  and  service  at  that  house  was  deemed 
good  service,  without  prior  leave  being  obtained  for  that  purpose,  it 
being  deemed  unnecessary,  as  the  notice  reached  her.  Now  there 
is  some  analogy  between  the  cases.  There  was  a  domicile  in  Scot- 
land, a  house  in  London  for  business,  a  service  here,  at  that  house, 
and  the  notice  served  actually  reached  the  party.  In  Lewis  v. 
Baldwin  (4),  the  business  of  an  Irish  Bailway  Company  was  carried 
on  in  Ireland,  and  fourteen  directors  out  of  fifteen  were  resident 
there,  yet,  upon  a  question  of  amalgamation,  an  order  here,  giving 

(1)  1    Bose,    462,   n.  ;    heaid    and  (2)  51  R.  B.  1  (8  01.  &  Fin.  1). 

decided    in     the    Court   of    Session,  (8)  2  Keen,  502. 

NoYember,  1812,  and  January,  1813.  (4)  11  Beav.  153. 
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loiive  to  serve  khe  Company  in  Ireland  with  a  mhpnena,  was  held  to         The 

r* ARROW  Trow 

be  valid.     So  [in]  In  re  Madiid  and  Valentia  Railivay  Company  (i),      company 

the  railway  was  in  Spain,  and  the  aflfairs  of  the  Company  were     m^cZLbbn. 

to  be  conducted  by  directors  in  London  and  a  committee  in  Madrid, 

and  the  YicE-Cni^NCBLLOB  treated  it  as  a  case  subject  to  English 

law,  or  at  least  as  not  exclusively  subject  to  Spanish  law,  and 

his  opinion   was  confirmed   by  that  of   the  Lord  Ghancbllor. 

And,  in  like  manner,  the  affairs  of  the  Forth  Marine  Insurance 

Company  {2)   were  wound   up  in  this  country  after  bankruptcy. 

The  remedy  against  a  corporation  is  by  distringas,  and  therefore 

you  can  bind  the  Company  by  operating  on  *its  property  here,       [  •452  ] 

just  as  in  common  cases  you  bind  parties  by  operating  against 

their  persons. 

Besides  these  grounds,  in  favour  of  the  jurisdiction,  it  appears  to 
me  that  the  Company  has  submitted  to  the  jurisdiction.  For, 
instead  of  making  a  conditional  or  special  submission  to  the  juris- 
diction of  the  Court  here,  the  appellants  gave  notice  that  they 
should  move  to  have  the  order  for  the  injunction  discharged,  or 
that  they  might  be  at  liberty  to  proceed  in  their  action  in  Scotland, 
so  far  only  as  might  be  necessary  for  the  purpose  of  having  their 
claim  adjudicated  by  the  Court  of  Session,  and  for  obtaining 
security  for  their  demand.  They  appear,  therefore,  to  have  sub- 
mitted in  the  alternative  to  take  a  limited  order  from  the  Couit  of 
Chancery.  It  is  hardly  necessary  to  observe  that  the  service  was 
proved  in  both  Scotland  and  England,  and  was  admitted  by  the 
appellants ;  and  I  have  already  shown  that  the  want  of  previous 
leave  to  serve  is  immaterial,  as  the  notice  actually  reached  them. 

If,  then,  the  Company  is  to  be  treated  as  within  the  jurisdiction, 
and  to  have  been  properly  served,  we  have  still  to  consider  the 
principal  question,  viz.,  whether  the  Court  of  Chancery  had  juris- 
diction to  stay  the  proceedings  of  a  creditor  in  Scotland  against  the 
Scotch  property ;  and  upon  this  point  I  entertain  no  doubt.  The 
cases,  perhaps,  admit  of  classification. 

Where  the  question  is  not  one  of  priority,  but  of  convenience,  for 
the  trial  of  a  disputed  right,  the  Court  decides  upon  the  jurisdiction, 
according  to  the  merits  of  the  case.  Bushby  v.  Munday  (3)  is  a  good 
example  of  this.  Bushby  had  given  a  bond  to  Munday,  to  secure  a 
gambling  debt,  and  Munday  assigned  the  bond  to  Clowes.  He  pro- 
ceeded, in  Scotland,  against  Bushby,  who  was  a  Scotchman  and 

(1)  86  R.  B.  62  (2  Mac.  &  G.  169  ;  (2)  9  Bear.  469. 

3  D©  Q.  &  Sm.  127).  (3)  21  U.  B.  294  (5  Madd.  297). 


246  1865.    H.  L.     5  H.  L.  C.  45SJ— 464.  [e.r. 

The  proprietor,  of  real  estate.  Bush  by  filed  a  bill  here  to  have  *the 
CompanT^  bond  set  aside  and  delivered  up.  Upon  a  motion  for  an  injunction 
^^  ^'  to  stay  the  proceedings  in  Scotland,  the  counsel  asked  whether 

[  *45H  1  ^^^  Court  could  stop  proceedings  in  Scotland ;  Sir  John  Lbach 
answered,  **  I  think  it  may ;  "  and  he  ultimately,  after  an  elaborate 
argument,  granted  the  injunction,  because  he  considered  that  the 
validity  of  the  bond  could  best  be  tried  in  this  country.  He  laid 
it  down  generally,  that  where  parties,  defendants,  are  resident 
in  England,  and  brought  by  stibpcena  here,  this  Court  has  full 
authority  to  act  upon  them  personally,  with  respect  to  the  subject 
of  the  suit,  as  the  ends  of  justice  require,  and  with  that  view  to 
order  them  to  take,  or  to  omit  to  take,  any  steps  and  proceedings 
in  any  other  court  of  justice,  whether  in  this  or  in  a  foreign  country. 
That,  I  think,  is  the  true  rule.  But  the  plaintiff  was  made  to 
submit  to  such  terms  in  Scotland  as  would  secure  to  Clowes  the 
preferable  lien,  which  he  might  acquire  by  his  suit,  on  the  land 
there,  if  he  should  ultimately  establish  any  demand  on  the  bond. 
This  case  was  followed  by  Lord  Portarlington  v.  Soulby  (i),  which 
also  depended  upon  the  validity  of  a  security  for  a  gambling  debt ; 
and  an  action  in  Ireland,  on  the  security,  was,  upon  the  merits, 
enjoined  by  my  noble  and  learned  friend  opposite,  after  a  review  of 
the  early  authorities ;  and  the  appeal  from  the  decision  of  the 
Vicb-Chancbllob  was  dismissed  with  costs.  In  these  cases  there 
was  no  conflict  between  creditors. 

In  Kennedy  v.  Cassilis  (2),  although  Lord  Eldon,  under  the  cir- 
cumstances, dissolved  the  injunction  which  he  had  granted,  yet  he 
had  no  doubt  about  the  jurisdiction,  and  he  held  that  it  did  not 
contravene  the  act  of  union,  which  opinion  was  afterwards  adopted 
by  Sir  John  Leach,  and  that  is  now  a  settled  point. 
[  454  ]  Bo  in  Jones  v.  Oeddes  (8)  the  Vicb-Chancbllob  had  granted  an 

injunction  against  an  heritable  bond  creditor  who  was  proceeding 
in  Scotland  against  the  assignees  in  bankruptcy  of  the  obligor, 
who  had  real  estate  in  Scotland.  The  bond  was  alleged  to  have 
been  executed  for  a  colourable  consideration.  Lord  Lyndhubst 
dissolved  the  injunction  upon  a  simple  consideration  of  the  balance 
of  the  conveniences  and  inconveniences  of  the  different  courses  to 
be  adopted,  but  he  fully  recognised  the  jurisdiction. 

The  next  class  of  cases  in  which  the  power  has  been  without 
difficulty  exercised,  is,  when  the  same  person  has  recourse  to  the 

(1)  41  E.  E.  23  (3  My.  &  K  104).  (3)  1  Ph.  724. 

(2)  2Swau8t.313. 
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two  jurisdictions  for  the  same  service,  as  in  Harrison  v.  Gurney  (l),        Tbk 

Oarkon Iron 

where  trustees  for  creditors  having  obtained  a  decree,  two  of  them  company 
were  restrained  from  proceeding  with  a  similar  bill  in  Ireland.  ^^^,1^;^^^ 
And  in  Wedtierbimi  v.  Wedderbuni  (2>,  parties  who  had  in  a  suit 
here  established  their  right  against  the  defendants  and  had  obtained 
an  order  for  an  account,  afterwards  instituted  proceedings  in  Scot- 
land against  some  of  the  defendants  for  the  same  demand ;  at  the 
Eolls  an  injunction  was  obtained  against  their  proceedings  in  Scot- 
land, and  Lord  Chancellor  Cottbnham  thought  the  order  quite  right. 
There  could,  he  said,  be  no  doubt  that  the  general  rule  precludes 
parties  from  proceeding  in  any  other  Court  for  the  same  purpose 
for  which  they  are  proceeding  in  this  Court,  whether  the  other  pro- 
ceedings are  taken  in  this  or  any  other  •  country.  But  having 
regard  to  the  domicile  of  the  parties  and  the  possession  by  some  of 
real  estate  in  Scotland,  the  Lord  Chancellor,  as  upon  an  original 
motion,  allowed  the  proceedings  in  Scotland  to  proceed  as  far  as 
might  be  necessary  for  obtaining  security  against  the  property 
there  to  answer  the  demand  under  the  decree  here. 

The  last  class  of  cases  includes  those  more  directly  bearing  upon  F  ^^^  ] 
the  case  now  before  the  House,  where  a  creditor  came  in  under  a 
decree  here  in  an  administration  suit,  and  yet  proceeded  in  an 
action  in  Scotland,  which  he  had  commenced  in  ignorance  of  the 
decree,  the  Yice-Chamcellor  enjoined  the  proceedings  in  Scotland 
with  costs,  an  order  which  was  affirmed  by  Lord  Gottenham  with 
costs.  The  claim  of  the  creditor  was  still  under  the  consideration 
of  the  Master,  and  it  was  considered  that  the  creditor  was  harass- 
ing the  estate  by  proceeding  against  it  in  Scotland.  This  was  the 
case  of  Graham  v.  MaxweU  (8).  If  a  creditor  is  compelled  to  come  . 
in  under  a  suit  here  the  same  principle  applies. 

In  the  previous  case  of  Beanchavip  v.  Lord  Huntley  (4),  where  a 
creditor,  who  had  a  specific  charge  upon  a  part  of  the  testator's 
real  estates,  came  in  under  a  decree  in  a  general  administration 
suit,  and  then  claimed  to  prove  in  a  creditor's  suit,  which  he  had 
instituted  in  Ireland,  Lord  Eldon  restrained  him  from  proceeding 
with  the  latter  suit,  and  made  him  pay  the  costs.  The  decree  here 
was  considered  to  be  consistent  with  the  specific  right  of  the 
creditors  over  part  of  the  Irish  estate. 

But  of  course  questions  of  Scotch  law,  for  example  the  right  of 
Scotch  estates  to  be  exonerated  out  of  the  personal  estate,  must  be 

(1)  22  B.  B.  211  (2  J.  &  W.  56a).  (3)  1  Mac.  &  G.  71. 

(2)  48  B,  B.  181  (4  My.  &  Or.  686).  (4)  23  B.  B.  143  (Jac.  546). 
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Thb         decided  aocording  to  Scotch  law»  and,  if  practicable,  in  a  compli- 
Company     cated  case,  by  the  Courts  in  Scotland.     This  is  shown  by  Elliott  v. 
.;:»..     LordAftnto(l). 

Nor  will  the  rule  operate  to  destroy  any  priority  to  which,  from 
the  nature  of  his  security,  a  creditor  in  Scotland  or  Ireland  is  entitled 
against  the  assets  in  either  country  according  to  the  law  of  the 
country,  although  they  may  come  to  be  distributed  here.  There- 
[  *i56  ]  fore,  in  Cook  v.  *Greg$on  (2),  when  the  same  persons  were  executors 
in  England  and  Ireland,  and  proved  the  will  in  both  countries,  and 
the  testator  was  domiciled  in  Ireland,  the  executors  brought  to 
England  considerable  property  from  Ireland ;  and  in  a  creditor's 
suit  here  for  administering  the  testator's  estate  it  was  held  that  a 
judgment  creditor  in  Ireland  was,  as  against  the  proceeds  of  the  Irish 
property,  entitled  to  priority  in  this  suit  over  simple  contract  debtors. 
The  last  case  to  which  I  shall  refer  your  Lordships  is  the  one  so 
much  relied  upon  at  the  Bar,  Preston  v.  Lord  MeldUe  (3).  There 
was  property  in  that  case  in  Scotland  and  England,  and  the  same 
trustees  were  appointed  over  both  properties,  but  they  renounced. 
Administration  was  granted  in  England  to  another  person,  and 
there  was  the  usual  decree  in  an  administration  suit  here  instituted 
by  the  administratrix ;  the  Court  of  Session  appointed  new  trustees 
over  the  property ;  and  afterwards  the  Court  of  Session  declared 
that  the  English  personal  estate  was  to  be  administered  in  Scotland, 
but  that  was  reversed  in  this  House  by  a  declaration  that  the 
property  in  England  ought  to  be  administered  by  the  administratrix 
under  the  authority  of  the  Ecclesiastical  Court  here.  This  left 
open  the  question  as  to  the  distribution  by  the  Scotch  Court  of  the 
residue,  if  there  should  be  any,  after  payment  of  the  debts  here. 

That  was  a  case  in  which  the  Court  in  Scotland  attempted  to 
operate  on  an  administratrix  in  England.  There  was  no  legal 
representative  of  the  English  property,  and  it  was  desired  to  be 
transmitted  to  Scotland  for  distribution.  In  the  case  before  your 
Lordships  the  same  persons  have  obtained  probate  both  in  England 
and  Scotland,  and  no  question  arises  as  to  the  persons  to  administer 
the  funds,  and  the  real  estate  in  Scotland  will  be  represented  in 
[  •^57  ]  the  *suit.  The  question  is,  whether  the  suit  here,  which  is  tor  the 
benefit  of  the  creditors,  and  of  which  the  appellants  will  have  the 
benefit,  does  not,  as  they  are  amenable  to  the  jurisdiction,  prevent 
them  from  availing  themselves  of  any  preference  over  the  Scotch 

(1)  0  Madd.  16.  (3)  54  B.  R.  1  (8  01.  &  Fin.  l\ 

(2)  100  R.  R.  138  (2  Drew.  286). 
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portion  of  the  property.    The  cases  abundantly  prove  that  the        The 

OAii.ii.f4w  Trow 

jurisdiction  of  the  Court  here  is  indisputable  to  stay  unjust  or  gompakt 
harassing  proceedings  in  Scotland  when  justice  can  be  administered  ^.^^5^2^^ 
here.  If  a  creditor  here  were  to  attempt,  in  the  like  case,  to  obtain 
a  priority  at  law,  equity  would  enjoin  him  and  compel  him  to  come 
in  equally  with  the  other  creditors.  In  such  a  case  the  jurisdiction 
is  perfect.  But  it  is  equally  operative  as  to  Scotland  when  the 
creditor  is  within  the  jurisdiction.  This  is  not  a  case  in  which  your 
Lordships  are  asked  to  take  away  any  specific  right  of  a  creditor 
against  the  Scotch  estates,  or  to  prevent  the  priority  to  which  he  was 
entitled  at  the  testator's  death,  for  the  respondents  simply  require 
equality  as  between  creditors  of  equal  degree.  A  distinction  has 
been  drawn  between  Scotch  and  English  creditors,  but  any  creditor 
is  at  liberty,  subject  to  the  power  of  the  English  Court,  to  resort  to 
the  Scotch  Court,  and  obtain  a  security  on  the  estates  there,  just 
as  any  Scotch  creditor  may  come  in  under  the  decree  here. 

It  is,  however,  objected  by  the  appellants,  that  questions  of 
Scotch  law  may  arise  in  this  case,  to  which  it  may  be  answered, 
and  so  may  questions  of  English  law  arise  if  the  case  is  taken  to 
the  Scotch  Courts.  But  the  main  objection,  assuming  the  jurisdic- 
tion, was,  that  if  the  appellants  are  restrained,  other  creditors,  who 
might  not  be  within  the  jurisdiction  of  the  English  court,  might 
proceed  in  Scotland.  The  jurisdiction  has,  as  we  have  seen,  been 
exercised  with  prudence,  so  as  to  meet  the  exigencies  of  each  case. 
The  appellants,  who  are  entitled  to  the  benefit  of  the  suit  here, 
cannot  be  allowed  to  retain  any  *advantage  over  the  other  creditors  [  ♦458] 
here  by  resorting  to  Scotland.  But  it  would,  of  course,  be  wrong  to 
restrain  them  from  obtaining  such  a  security  on  the  Scotch  estates 
as  will  place  them  at  least  on  a  level  with  other  creditors  in 
Scotland,  although  whatever  they  thus  obtain  must  be  brought 
into  the  general  assets  here  for  the  benefit  of  all.  The  Master  of 
THE  Bolls,  I  think,  intended  to  provide  for  this  right,  although  his 
order  does  not  contain  any  such  proviso.  In  this  respect  his  order 
should  be  amended  by  adding  a  declaration  that  the  appellants 
shall  be  at  liberty  to  take  such  steps  as  they  may  be  advised  to 
secure  their  debt  on  the  estates  there,  but  subject  to  account  for  all 
the  property  they  shall  obtain  in  or  from  the  Scotch  estates,  in  the 
suit  in  the  Court  of  Chancery,  as  that  Court  shall  direct ;  and  with 
this  declaration  the  case  should  be  remitted  to  the  Court  of 
Chancery  to  do  therein  as  may  be  just. 

My  Lords,  with  reference  to  the  concluding  remarks  of  my  noble 
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thb  and  learned  friend  opposite,  I  would  take  the  liberty  of  observing 
CouPAxr  that  there  is  no  question  about  committing  the  agent ;  nor  is  the 
Maclabew.  jurisdiction  here,  because  the  agent  is  resident  here.  The  juris- 
diction, if  it  exists,  is  because  the  appellants  are  here  by  their 
houses  of  business,  and  by  their  agents,  just  as  they  are  in  Scotland 
by  their  house  of  business  and  their  agents.  They  carried  on  as 
great  a  business  here  as  in  Scotland.  They  manufactured  in 
Scotland  and  sold  in  England.  What  would  be  the  use  of  manu- 
facturing if  they  could  not  sell  the  goods  they  manufactured  ?  I 
have  been  unable  to  discover  which  is  the  particular  residence  of 
this  Company.  The  money  of  the  appellants  is  made  by  returns 
coming  from  England.  They  manufacture  in  Scotland.  The 
members  of  this  corporation  do  not  make  the  iron ;  they  do  not 
[  «459  ]  reside  in  the  house.  They  are  nobody ;  in  fact,  *they  are  repre- 
sented by  their  seller,  but  they  are  not,  in  other  respects,  persons 
dealing  as  individuals.  Their  business  is  carried  on  in  London 
just  as  much  as  it  is  carried  on  in  Scotland.  It  is  not  there- 
fore a  question  of  attacking  the  agent  as  agent.  If  the  service 
upon  the  agent  is  right,  it  is  because,  in  respect  of  their  house  of 
business  in  England,  they  have  a  domicile  in  England.  And  in 
respect  of  their  manufactory  in  Scotland,  they  have  a  domicile 
there.  There  may  be  two  domiciles  and  two  jurisdictions ;  and  in 
this  case  there  are,  as  I  conceive,  two  domiciles  and  a  double  sort 
of  jurisdiction,  one  in  Scotland,  and  one  in  England ;  and  for  the 
purpose  of  carrying  on  their  business,  one  is  just  as  much  the 
domicile  of  the  corporation  as  the  other. 

My  Lords,  I  have  thought  it  necessary  to  state  to  your  Lordships 
the  view  which  I  take  generally  of  this  case ;  and  as  I  differed  in 
opinion,  I  thought  it  respectful  to  my  noble  and  learned  friends  to 
place  upon  paper  what  I  have  now  read  to  your  Lordships.  Of 
course  my  opinion  will  go  for  nothing,  as  the  decision  below  will  be 
overruled.  But  I  would  submit  to  my  noble  and  learned  friends 
that  the  case,  in  the  view  which  they  take  of  it,  cannot  be  remitted. 
If  the  view  which  I  take  should  prevail,  it  ought  to  be  remitted ; 
but  as  my  noble  and  learned  friends  are  of  opinion  that  the  injunc- 
tion ought  not  to  have  been  granted  they  should  reverse  the  order 
of  the  Masti  R  OF  thb  Bolls,  and  so  release  the  Carron  Company 
from  all  obligation  in  respect  of  the  suit. 

Lord  Brouohah: 

As  to  what  my  noble  and  learned  friend  has  said  about  his 
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opinion  going  (or  nothing,  I  must  observe  that  it  only  goes  for 
nothing  as  regards  the  decision,  but  that  otherwise  the  opinion  of 
my  noble  and  learned  friend,  especially  backed  as  io  is  by  his  very 
able  arguments,  must  go  for  a  good  deal.  I  am  very  sorry  that  wo 
♦should  differ  upon  the  subject ;  it  is  a  very  important  diminution 
to  the  value  of  our  judgment. 

The  Lord  Ghakcellob: 

The  order  will  be  according  to  the  prayer.  Discharge  the  order 
of  the  15th  November,  1852,  and  the  6th  of  December,  1852.  That 
dissolves  the  injunction  granted  by  the  order  of  the  15th  of 
November.     The  costs  to  be  paid  by  the  respondents. 


The 
Carbon  Ibok 

COMPANY 

Maclabbk. 
[  ♦460  1 


L.C. 

Loid 
Bbougham. 

Lord  St. 
Leonabhs. 

Pabke,  B. 


MAYOR  OF  DROGHEDA  v.   H01.MK8.  ^»^^' 

July  2, 9,  24, 
(6  H.  L.  Cas.  460-  481 .)  26. 

By  the  6  &  7  Will.  lY.  c.  100,  no  conve3'aDce  of  lands  in  certain  corpora-  jiord 

tione  (of  which  Drogheda  was  one),  was  to  be  made,  unless  in  pursuance  Cbanwobth, 
of  a  covenant,  contract,  or  agi*eement  made,  or  a  resolution  of  the  corpora- 
tion duly  entered  in  the  corporate  books,  before  the  IGth  Februarys  1836. 
This  provision  was  continued  by  successive  statutes,  and  incorporated  into 
the  3  &  4  Yict.  c  108  and  c.  109.  The  Corporation  of  Drogheda  had  from 
time  to  time  passed  resolutions  as  to  the  granting  of  leases  of  the  corporate 
property,  and  on  the  20th  Apri],  1801,  passed  a  resolution  (which  was  duly 
entered  in  the  corporate  books),  directing  that  ''the  auditors  and  viewers 
should  on  rei)orting  on  petitions  for  the  renewals  of  leases  take  into 
consideration  the  value  of  the  premises,  and  value  the  same  at  the  full 
value  between  man  and  man,  and  that  the  petitioner  so  applying  shall  be 
then  entitled  to  a  renewal,"  on  certain  terms  therein  mentioned,  "and  that 
all  reports  shall  hereafter  be  received  at  one  assembly,  and  taken  into 
consideration  not  sooner  than  the  then  following  quarter  assembly."  A 
lease  had  been  granted  in  1785  for  61  years;  in  1841  a  petition  was 
presented  for  its  renewal ;  the  petition  was  referred  to  the  auditors  and 
viewers,  whose  report  was  presented  on  the  7th  January,  1842,  and  on  the 
same  day  a  resolution  ordering  the  renewal  was  passed : 

Held,  that  thiB  was  not  a  resolution  which  brought  the  case  within  the 
exceptions  in  the  statute ;  for  it  merely  bound  the  corporation  to  receive 
the  report,  and  afterwards  to  consider  tlie  propriety  of  acting  upon  it.  The 
resolution  need  not  be  a  contract. 

Lord  St.  Leonards  :  This  resolution  was  insufficient,  although  it  might 
not  be  necessaiy  that  the  resolution  should  be  such  as  would  form  a  binding 
contract,  enforceable  in  a  court  of  equity  ;  and  farther,  the  resolution, 
such  as  it  was,  had  not  been  complied  with,  for  the  lease  was  granted  at 
the  same  meeting  at  which  the  repoH  of  the  auditors  and  viewers  was 
presented. 

[This  case  b  practically  obsolete,  but  the  headnote  is  preserved  ex  ahundanti 
muida.  The  6  &  7  WiU.  IV.  c.  100,  was  repealed  by  S.  L.  E.  1874 ;  and  s.  12  of 
the  3  &  4  Yict.  c.  109,  continuing  the  provisions  of  the  Act  of  Will.  lY.  for  a 
Hmited  time,  was  repealed  by  S.  L.  E.  (No.  2),  1874.— W.  B.] 
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1865. 

June  29. 

July  9, 2X 


LARPENT  V.  BIBBY. 

(6  H.  L.  0.  481—503 ;  S.  0.  24  L.  J.  Q.  B.  301.) 

[This  case  relatod  to  the  effect  of  the  Bankrupt  Law  Consolidatiun  Act,  1819 
(12  &  13  Vict.  c.  106,  repealed  by  the  32  &  33  Vict,  a  83,  s.  20),  with  regard  to 
deeds  of  arrangement,  and  is  now  obsolete.] 


1855. 
July  2H. 


NOBLE  V.  GADBAN. 

(o  H.  L.  C.  501.) 

[This  case  raised  the  same  point  as  and  was  treated  as  depending  on  that  of 
Larpent  v.  Bihby,  eupra,^ 


1854. 
JuM  29. 
July  4. 

1855. 
A/ay  21. 
July  31. 
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[605] 


[♦606] 


UN  WIN   V.   HEATH  (1). 

(5  H.  L.  C.  505-555;  S.  C.  25 L.  J.  0.  P.  8 ;  16  0.  B.  7 13 ;  2  Webs.  P.  C.  228,  236). 

Where  a  patent  has  been  obtained  for  the  use  of  a  known  substance, 
described  by  its  specific  name,  and  it  is  afterwards  discovered  that  the  use 
of  two  other  and  equally  known  substances  will  produce  the  same  effect, 
though  the  evidence  of  scientific  men  may  go  to  show  that  the  two 
substances  become,  in  the  act  of  so  using  them,  the  one  substance  desciibed 
in  the  patent,  their  use  will  not  constitute  an  infringement  of  the  patent. 

A.  obtained  a  patent  for  an  improved  mode  of  manufacturing  cast  steel 
by  the  use  of  **  carburet  of  manganese."  This  substance  was  well  known, 
but  was  very  expensive.  At  the  time  the  patent  was  taken  out,  it  was 
known  that  carburet  of  manganese  might  be  obtained  from  the  combina- 
tion of  two  inexpensive  articles,  oxide  of  manganese  and  coal  tar.  Some 
little  time  after  the  patent  had  been  in  existence,  it  was  found  that  if  oxide 
of  manganese  and  coal  tar  were  put  into  the  melting  pot  with  the  metal, 
cast  steel  would  be  produced  equal  to  that  which  was  produced  by  the  aid 
of  the  "carburet  of  manganese."  Some  of  the  witnesses  said  that  the 
carburet  was  produced  in  the  melting  pot  at  the  instant  of  the  fusion  of  all 
the  ingredients  therein  contained  : 

Held,  that  the  use  of  these  two  articles  in  that  manner  was  not  an 
infringement  of  the  patent. 

This  was  a  writ  of  error  brought  to  reverse  a  judgment  of  the 
Court  of  Exchequer  Chamber,  which  had  reversed  a  judgment  of 
the  Court  of  Common  Pleas. 

On  the  5th  of  April,  1839,  Josiah  Marshall  Heath  took  out  a 
patent  for  his  invention  of  "  certain  improvements  in  the  manufac- 
ture of  iron  and  steel."  The  specification  stated  the  invention  to 
relate  to  four  matters,  of  which  it  is  only  necessary  here  to  mention 
the  last:  "Fourthly,  the  use  of  carburet  of  manganese  in  any 
process  whereby  iron  is  converted  into  cast  steel."  In  describing 
this  invention  *in  the  specification,  the  patentee  said,  "  I  propose 

(1)  Badische  Anxlin,  «fcc.  Fabrik  v.  29  Ch.  D.  366,  398,  53  L.  T.  750,  12 
ZeWiwtcin  (1883-85)  24  Oh.  D.  156,  170,      App.  Gas.  710,  57  L.  T.  85:J. 


VOL,  CI.]  1854.     H.  L.     5  H.  L.  C.  506— 507.  253 

to  make  an  improved  quality  of  cast  steel,  by  introducing  into  a       unwin 

crucible  bars  of  common   blistered  steel,  broken,  as  usual,  into       heath. 

fragments,  or  mixtures  of  cast  or  malleable  iron,  or  malleable  iron 

and  carbonaceous  matters,  along  with  from  one  to  three  per  cent. 

of  their  weight  of  carburet  of  manganese,  and  exposing  the  crucible 

to  the  proper  heat  for  melting  the  materials,  which  are,  when  fluid, 

to  be  poured  into  an  ingot-mould  in  the  usual  manner ;  but  I  do 

not  claim  the  use  of  any  such  mixture  of  cast  and  malleable  iron, 

or  malleable  iron  and  carbonaceous  matter,  as  any  part  of  my 

invention,  but  only  the  use  of  carburet  of  manganese  in  any  process 

for  the  conversion  of  iron  into  cast  steel.'* 

In  another  part  of  the  specification  he  said,  ''I  claim  the 
employment  of  carburet  of  manganese  in  preparing  an  improved 
cast  steel." 

There  was  no  doubt  of  the  great  value  of  the  invention,  the  result 
of  which  was  to  render  British  iron  capable  of  being  converted  into 
cast  steel,  equal  in  quality  to  that  which,  previously,  had  only  been 
obtained  from  the  use  of  the  best  Swedish  iron.  At  the  time  of 
the  invention,  carburet  of  manganese  was  a  well-known  but  very 
expensive  article  of  commerce.  Experiments  had  been  made  with 
oxide  of  manganese  in  the  conversion  of  iron  into  steel,  but  the 
oxide  constantly  destroyed  the  melting  pots.  Oxide  of  manganese 
is  one  of  the  two  elements  of  which  carburet  of  manganese  is  com- 
posed ;  the  other,  it  was  well  known,  was  a  carbonaceous  matter. 
At  the  time  of  the  patent  being  taken  out  both  were  employed  to 
make  carburet  of  manganese ;  and  though  both  were  in  themselves 
of  moderate  price  (about  7/.  a  ton),  the  carburet,  when  produced, 
was  of  considerable  value,  being  between  7«.  and  8s.  a  pound. 
Shortly  after  the  enrolment  of  the  *patent  it  was  discovered,  [  *507  j 
apparently  in  Mr.  Heath's  manufactory,  that  if,  instead  of  employ- 
ing carburet  of  manganese,  the  two  elementary  matters  of  which  it 
was  composed  were  introduced  into  the  pot,  they  would,  when  the 
steel  was  on  the  point  of  melting,  be  converted  into  carburet  of 
manganese,  and  the  same  e£fect,  as  regarded  the  quality  of  the  steel, 
would  be  produced,  as  if  the  carburet  itself  had  been  employed. 
The  patentee  took  advantage  of  this  discovery  as  to  the  use  of  the 
two  elements  of  carburet  of  manganese  instead  of  the  carburet 
itself,  and  made  a  composition  of  black  oxide  of  manganese  and  coal 
tar,  which  he  sold  under  the  name  of  Heath's  composition.  The 
plaintiff  in  error,  among  others,  abandoned  the  use  of  the  carburet, 
and  employed  only  oxide  of  manganese  and  carbonaceous  matter  in 
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unwin      the  manufacture  of  cast  steel,  and  refused  to  pay  any  royalty  to  the 
Heath.      patentee  for  their  use,  on  the  ground  that  this  mode  so  employed  to 
manufacture  the  cast  steel  was  a  new  mode  of  manufacture,  and 
was  not  that  which  Mr.  Heath  had  patented. 

An  action  was  brought  in  the  Court  of  Exchequer,  and  tried  at 
Westminster  before  Lord  Abinger,  in  June,  1848,  when  the  plaintiff 
was  nonsuited,  and  afterwards  failed  in  a  motion  to  set  aside  the 
nonsuit.  He  then  brought  in  the  same  Court  another  action, 
which  was  tried  at  Westminster  in  June,  1844,  before  Mr.  Baron 
Parke,  when  the  plaintiff  obtained  a  verdict ;  but  on  motion  made, 
the  Court  afterwards  gave  judgment  that  there  had  been  no  infringe- 
ment, and  directed  the  verdict  to  be  entered  for  the  defendant  (l). 
Proceedings  were  afterwards  taken  in  the  Court  of  Chancery,  and  the 
Vioe-Chancbllor  of  England  directed  another  action  to  be  brought. 
Mr.  Heath  then  brought  his  action  in  the  Court  of  Common  Pleas, 
and  the  cause  came  on  for  trial  before  Mr.  Justice  Cresswell,  at 
;  *o08  ]  Westminster,  in  the  ^sittings  after  Hilary  Term,  1850,  when  that 
learned  Judge  expressed  himself  bound  by  the  judgment  of  the 
Court  of  Exchequer  as  to  the  question  of  infringement,  and  directed 
a  verdict  for  the  defendant  on  the  ground  that  there  had  been  no 
infringement  of  the  patent.  On  that  direction  a  bill  of  exceptions 
was  tendered,  and  the  case  being  taken  to  the  Exchequer  Chamber, 
the  Judges  there  differed  in  opinion  (2) ;  Mr.  Baron  Aldbrson  and 
Mr.  Justice  Coleridgb  being  of  opinion  that  the  direction  was 
correct,  and  Mr.  Justice  Wightman,  Mr.  Justice  Erlb,  Mr.  Baron 
Platt,  and  Mr.  Justice  Crompton,  thinking  it  incorrect,  for  that 
the  use  of  tbe  elements  of  carburet  of  manganese,  was,  under  the 
circumstances  stated  in  the  bill  of  exceptions,  the  use  of  carburet  of 
manganese  in  the  manufacture  of  steel,  within  the  meaning  of  the 
patent. 

The  present  writ  of  error  was  then  brought.  The  Judges  were 
summoned  and  the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas  and  Mr.  Justice  Coleridge,  the  Lord  Chief  Baron  of  the  Court 
of  Exchequer,  Mr.  Baron  Parke,  Mr.  Baron  Alderson,  Mr.  Justice 
Maule,  Mr.  Justice  Wightman,  Mr.  Justice  Cresswell,  Mr.  Justice 
Erie,  Mr.  Baron  Platt,  Mr.  Justice  Williams,  Mr.  Justice  Crompton, 
and  Mr.  Justice  Crowder,  attended.  As  the  first  two  named  of  the 
learned  Judges  did  not  hear  the  whole  of  the  arguments,  they 
did  not  ultimately  deliver  any  opinion  on  the  case. 

(1)  07  B.  B.  742  (13  M.  &  W.  683).  (2)  12  C.  B.  522. 
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Sir  F.  Kelly  and  Mr.  T.  Jones  (Mr.  Deighton  was  with  them),        Unwih 
for  the  plaintiff  in  error :  Heath. 

There  has  not  been  any  infringement  here.  The  patent  is  for  a 
certain  process,  in  which  is  employed  a  well-known  ^substance,  [  *509  ] 
carburet  of  manganese;  the  supposed  infringement  is  that  of 
effecting  the  same  result  by  a  different  process,  namely,  by  the 
mixture  of  black  oxide  of  manganese  and  a-carbonaceous  substance. 
The  two  things  are  not  the  same.  *  *  The  use  of  these  two 
materials  was  never  contemplated  by  the  patent.  The  very  terms 
of  the  description  show  them  to  be  different  processes,  and  they 
cannot  be  treated  as  the  same,  because  the  same  result  is  produced 
by  them  both.  It  cannot  be  said,  because  carburet  of  manganese 
may  be  produced  by  the  union  in  the  melting  pot  of  the  black  oxide 
and  the  carbonaceous  matter,  that  therefore  the  carburet  is  used 
as  the  agent  of  the  new  process.  At  the  time  the  patent  was  taken 
out,  it  was  not  known  that  the  oxide  of  manganese  and  the  car- 
bonaceous matter,  when  put  into  the  crucible  with  the  blistered 
steel,  would  there  form  the  carburet  of  manganese.  It  is  said  that 
the  two  things  are  equivalent  to  each  other,  but  if  that  which  is 
equivalent  to  a  known  substance  is  not  known  to  be  an  equivalent, 
the  discovery  that  it  is  so  becomes  a  new  invention.  If  they  were 
known  to  the  patentee  to  be  equivalent  processes,  and  he  has  only 
pointed  out  the  carburet,  which  was  an  expensive  article,  while  he 
knew  and  intended  to  use  the  oxide  and  the  carbonaceous  matter, 
he  has  done  that  which  was  highly  improper,  for  he  has  not  given 
the  public  the  benefit  of  his  real  invention,  and  the  patent  is  there- 
fore void.  The  proportions  of  the  chemical  agents  in  the  two 
processes  are  not  the  same ;  they  are  one  to  three  per  cent,  of 
carburet  of  manganese  in  the  patent ;  the  oxide  of  manganese  and 
coal  *tar  are  now  known  not  to  be  required  in  the  same  proper-  [  *5io  ] 
tions,  and  if  they  formed  part  of  the  invention,  the  patentee  should 
have  explained  how  much  of  them  ought  to  be  used,  for  no  person 
could  tell  by  anticipation  how  much  of  those  two  ingredients  would 
be  required  in  the  melting  pot  to  produce  a  result  equal  to  one  to 
three  per  cent,  of  the  carburet  of  manganese.  The  use  of  the  two 
new  and  cheaper  ingredients  is  in  fact  a  new  discovery,  and  is  no 
infringement  of  the  patent. 

Mr.  Webster  and  Mr.  Aston^  for  the  defendant  in  error  : 

The  real  question  here  is,  how  a  jury  is  to  be  directed  on  the 
point  of  infringement  or  no  infringement  ?    Was  there  not  evidence 


256  18o4.     H.  L.     5  H.  L.  C.  510—611.  [r.r. 

Unwin-  here  to  go  to  the  jury  that  there  had  been  an  infringement  ?  There 
Heath.  was,  and  the  jury  ought  to  have  been  so  directed.  In  NeiUon  v. 
Harford  (I),  the  principle  laid  down  was  that  the  construction  of 
a  patent  was,  in  the  first  instance,  a  matter  for  the  Court,  but  for 
the  Court  fully  informed  of  all  the  circumstances  of  the  case. 
Being  so  informed,  the  Court  here  must  see  that  there  has  been  an 
infringement ;  for  there  Jias  been  such  a  use  of  oude  of  manganese 
and  of  carbonaceous  matter,  as  to  insure  the  presence  of  carburet 
of  manganese  in  the  process ;  and  it  is  the  discovery  that  the  use 
of  carburet  of  manganese  produces  the  valuable  result  of  making 
ordinary  British  iron  equal  to  the  best  Swedish  iron  in  the  manufac- 
ture of  cast  steel  that  has  been  made  the  subject  of  a  patent.  The 
employment  of  the  two  ingredients  that  will  form  carburet  of 
manganese,  to  effect  the  same  purpose,  is  clearly  an  application 
of  that  discovery,  and  therefore  an  infringement  of  the  patent 
which  has  been  granted  for  it.  It  is  said  that  the  expense  of  the 
[  *5ii  ]  employment  of  carburet  is  greater  than  that  of  the  employment  *of 
the  two  equivalents ;  but  that  is  not  a  matter  which  can  affect  the 
direction  to  be  given  to  the  jury  on  a  question  of  infringement : 
Crane  v.  Piice  (2).  It  is  not  the  less  an  infringement  because  the 
use  of  the  two  equivalents  is  a  better  mode  of  working  out  the 
patentee's  discovery  :  Homehill  Company  v.  NeiUon  (a).  If  the  dis- 
covery is  good,  though  the  discoverer  has  disclosed  the  means  to 
certain  individuals,  yet  he  shall  not  lose  his  patent,  though  he 
should  afterwards  make  the  machine  in  a  form  better  than  that 
which  he  had  originally  proposed.  That  principle  is  admitted 
throughout  the  discussion  in  Cai-penter  v.  Smith  (4i),  It  was  neces- 
sary to  use  the  particular  phrase  carburet  of  manganese,  and  not  to 
use  the  names  of  the  ingredients  of  which  that  compound  is  com- 
posed, for  otherwise  the  specification  would  have  been  bad  :  Savoi-y  v. 
Price  (6) .  Some  of  the  Judges  in  the  Court  below  seemed  to  think  that 
this  was  a  different  mode  of  manufacturing  carburet  of  manganese. 

(Lord  Brougham  :  There  is  no  evidence  on  the  record  to  show 
that,  at  the  time  the  patent  was  taken  out,  it  was  known  that  these 
two  things  would  produce  with  iron  the  same  result  as  carburet  of 
manganese.) 

(1)  8  M.   &  W.   806,   823;  Webst.      Webst.  Pat  Cas.  673). 

Pat  Cas.  295,  328.  (4)  60  R.  B.  736  (9  M.  &  W.  300; 

(2)  61  B.B.  614  (5  Scott,  N.  R  338 ;      Webst  Pat  Cas.  640). 

4  Man.  &  G.  680).  (5)  27  B.  B.  723  (By.  &  M.  1). 

(3)  57  B.  B.  162  (9  CI.  &  Fin.  788 ; 
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If  that  was  so,  it  would  not  aflfect  the  claim  of  the  patentee,  for  still       unwin 
the  product  would  be  carburet  of  manganese;   and  that  was  the       Heath. 
matter  the  application  of  which  to  iron   and  steel  the  patentee 
had  discovered  to  produce  a  result  of  a  very  valuable  kind  in  the 
manufacture  of  cast  steel. 

(Lord  Brougham  :  Then  in  whatever  way  or  by  whatever  elements 
carburet  of  manganese  is  made,  you  claim  the  exclusive  privilege  of 
using  it  in  the  manufacture  of  cast  steel  ?) 

That  question  is  itself  conclusive  to  show  that  the  learned  Judge  [  5i2] 
was  wrong  in  taking  this  matter  into  his  own  hands,  for  that  ques- 
tion was  one  of  fact  for  the  jury,  namely,  whether  what  had  been 
done  was  not,  in  fact,  the  use  of  carburet  of  manganese  to  produce 
the  required  result.  But  it  is  clear  that,  even  as  a  matter  of  law, 
this  was  an  infringement  of  the  patent:  [Stevens  v.  Keating  {\); 
Muntz  V.  Foster  {2J\' 

The  invention  here  was  the  discovery  of  a  principle.  When  that 
is  once  discovered  scientific  men  can  always  find  several  methods 
of  carrying  it  into  effect ;  but  each  *will  be  but  the  application  of  [  *5i3  ] 
the  same  principle,  and  an  infringement  of  the  patent  which  pro- 
tects the  discovery :  Jupe  v.  Pratt  (8) ;  Mangnali  v.  Benecke  (4) ; 
2Vt«  Electric  Telegraph  Company  v.  Brett  (5).     ♦     ♦     * 

Mr.  T.  Jones  was  heard  in  reply.    *    *    * 

The  Lord  Chancellor,  after  observing  that  the  case  had  been       [  5i4  ] 
very  ably  argued,  proposed  the  following  question  for  the  Judges : 

""Whether,  looking  at  the  record,  as  set  forth  in  the  joint 
appendix  to  the  printed  cases,  there  was  evidence  for  the  jury  that 
the  plaintiff  in  error  was  guilty  of  an  infringement  of  the  patent 
stated  in  the  declaration,  by  using  oxide  of  manganese  and  carbona- 
ceous matter  in  the  manufacture  of  cast  steel,  in  the  manner  in 
which,  according  to  his  admission  at  the  trial,  he  did  use  them?" 

The  Lord  Chief  Baron,  in  the  name  of  the  Judges,  requested 
time  to  consider  the  answer. 

(1)  76  E.  E.  777  (2  Ex.  772).    See      143. 

alao  2  Ph.  333;  and  1  Mac.  &  G.  659).  (3)  Webst.  Pat.  Cas.  143. 

(2)  Case  of  the  defendant  in  error  (4)  Norman  on  Patents,  135. 
(Heath),  pi-inted   for  the  use  of  the  (5)  84  R  R  802  (20  L.  J.  C.  P.  123 ; 
llouse.    Cited  in  Norman  on  Patents,  10  C.  B.  838). 
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Unwin       Mr.  Justice  Growdbr: 


r. 


Heath,  My  Lords, — To  the  question  upon  which  your  Lordships  have 
185:>.  desired  the  opinion  of  the  Judges  I  answer,  that  in  my  opinion 
'      there  was  evidence  for  the  jury  of  the  infringement  of  the  patent. 

The  defendant  in  error  took  out  the  patent  for  certain  improve- 
ments in  the  manufacture  of  iron  and  steel,  and  in  his  specification 
he  mentions  several ;  but  the  only  one  material  to  this  inquiry  is 
that  which  refers  to  the  use  of  carburet  of  manganese. 

The  question  proposed  by  your  Lordships  arises  upon  the  plea 
[  *5i5  ]  of  Not  guilty.  There  are  other  pleas  upon  the  *record  raising 
issues  as  to  the  novelty  of  the  invention  and  the  sufficiency  of  the 
specification,  which  were  found  by  the  jury  for  the  plaintiff  below ; 
and,  indeed,  for  the  purpose  of  considering  the  question  of  infringe- 
ment, the  invention  must  be  assumed  to  be  new,  and  well  described 
in  the  specification.  He  declares  the  nature  of  his  invention  to  be 
(his  Lordship  stated  it). 

By  this  language  I  understand  the  substance  of  the  invention  to 
be  the  application  of  carburet  of  manganese  to  the  manufacture 
of  cast  steel,  in  order  to  improve  its  quality ;  and  I   understand 
the   modus  operandi  to    be    substantially  the    melting    together 
in   the  crucible    carburet  of   manganese  and  blistered    steel  or 
iron.    It    follows,   I    think,   that  the    patentee   is  protected    by 
his  patent  against  the  use  of  carburet  of  manganese  with  iron  or 
blistered  steel  in  its  conversion  into  cast  steel,  in  any  mode  in 
which  those  substances  are  brought  together  in  a  fluid  state  in  the 
crucible  so  as  to  produce  the  same  result    It  seems   to  me  to  be 
immaterial  in  what  manner,  or  at  what  time,  the  carburet  of  man- 
ganese is  formed,  provided  it  be  present  in  a  fluid  state  when  the 
cast  steel  is  in  a  condition  to  be  poured  into  the  ingot  mould.     It 
appears  from  the  evidence,  that  when  the  patentee  obtained  his 
patent,  and  for  some  time  afterwards,  he  was  in  the  habit  of  first 
making  the  carburet  of  manganese  by  melting  together  coal  tar  and 
oxide  of  manganese;  and  when  that  product  had  been  obtained  in  a 
solid  form,  it  was  put  into  the  crucible  with  fragments  of  iron  or 
blistered  steel,  and  the  fusion  of  these  materials  together  produced 
an  improved  cast  steel.     It  was  afterwards  found  by  the  patentee, 
and  communicated  by  him  to  the  plaintiff  in  error  and  others,  that 
if,  instead  of  making  the  carburet  of  manganese  first,  and  then 
putting  it  into  the  crucible  with  iron  or  bUstered  steel,  its  compo- 
[  •516  ]      nent  parts,  coal  tar  and  oxide  of  manganese,  were  put  into  *the 
crucible  with  the  fragments  of  iron  or  blistered  steel,  the  carburet 
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would  be  produced  in  a  state  of  fusion,  and  would  then  operate       Unwin 
precisely  in  the  same  manner  in  the  improvement  of  the  cast  steel,       heath. 
with  a  very  great  saving  of  expense.     And  it  is  admitted,  that  the 
plaintiff  in  error  has  manufactured  cast  steel  by  placing  coal  tar 
and  oxide  of  manganese  in  the  crucible  with  iron,  and  melting  them 
together. 

Now,  there  is  ample  evidence  upon  the  record  from  the  scientific 
witnesses,  for  the  jury  to  infer  that  by  this  process  carburet  of 
manganese  is  formed  in  the  crucible  at  a  lower  temperature  than 
that  at  which  the  iron  is  fused,  and  that  its  action  afterwards  in 
alloying  with  the  steel  is  the  same  as  when  the  carburet  of  man- 
ganese is  first  put  into  the  crucible  in  its  solid  form,  and  then 
melted ;  and  that  was  indeed  admitted  in  argument  at  your  Lord- 
ships' Bar :  but  it  was  contended  that,  assuming  such  a  state  of 
facts  to  be  clearly  established  in  proof,  it  would  afford  no  evidence 
of  an  infringement  of  the  patent. 

It  seems  to  me,  however,  that  it  is  evidence  of  a  direct  infringe- 
ment, because  it  shows  the  use  by  the  plaintiff  in  error  of  carburet 
of  manganese  melted  with  iron  in  the  process  of  its  conversion  into 
cast  steel,  which  is  substantially  the  invention  patented  by  the 
defendant  in  error.  I  do  not  perceive  here  the  use  of  chemical 
equivalents,  but  I  observe  a  direct  use  of  the  identical  chemical 
agency  described  in  the  specification.  The  carburet  of  manganese 
in  a  fluid  state  acts  in  both  processes  upon  the  fused  iron,  and 
produces  the  same  effect.  The  point  to  be  reached  in  both  pro- 
cesses, before  the  carburet  of  manganese  can  act  upon  the  iron,  is 
the  fusion  of  all  the  ingredients.  When  that  has  been  accomplished 
the  action  lakes  place,  and  the  desired  result  is  produced  in  the 
cast  steel.  The  only  difference  between  the  processes  of  the 
plaintiff  and  the  ^defendant  is  what  occurs  before  that  point  is  [  *r>i7  j 
reached.  The  defendant  in  error  makes  his  carburet  with  coal  tar 
and  oxide  of  manganese,  and  puts  it,  when  in  a  cold  and  solid  state, 
into  the  crucible  to  be  fused  with  the  iron.  The  plaintiff  in  error 
makes  his  carburet  with  the  same  ingredients,  but  puts  them  in 
the  crucible  together  with  the  iron,  and  melts  them  with  one  and 
the  same  heating ;  but  in  doing  this  he  produces  his  carburet  of 
manganese  in  a  fluid  state,  before  the  iron  is  fused  or  acted  upon 
by  it. 

It  is  said,  however,  that  both  the  language  of  the  specification 
and  the  evidence  in  the  cause  abundantly  show  that  the  patentee 
never  contemplated  such  a  mode  of  combination  of  carburet  of 
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Unwin       manganese  with  iron  as  is  used  by  the  plaintiff  in  error,  and  that, 
Heath.      therefore,  the  use  of  it  could  not  constitute  an  infringement  of  the 
patent. 

A  similar  argument  was  urged  by  the  defendant's  counsel  in  the 
case  of  Neilson's  hot  blast  patent,  NeiUon  v.  Harford  (i),  but 
without  success.  There  it  was  clear  that  the  patentee  was 
unacquainted,  when  he  filed  his  specification,  with  the  most 
beneficial  mode  of  carrying  his  invention  into  effect.  But  it  was 
held,  that  although  the  use  of  pipes  by  the  defendant,  which  had 
not  been  in  the  contemplation  of  the  patentee,  was  an  improvement, 
it  was  nevertheless  an  infringement  of  the  plaintiff's  patent  (2). 
And  in  The  Electric  Telegraph  Company  v.  Brett  (8)  it  was  decided 
that  a  patent  "  for  improvements  in  giving  signals  and  sounding 
alarms  in  distant  places  by  means  of  electric  currents  transmitted 
through  metallic  circuits  *'  was  infringed  by  the  defendant,  whose 
electric  currents  were  transmitted  through  a  circuit,  nearly  one- 
half  of  which  was  formed  by  the  earth  instead  of  by  metallic  wires, 
although  it  was  unquestionably  a  great  improvement  on  the 
[  *5i8  ]  original  invention,  ^and  although  at  the  time  of  filing  the  specifi- 
cation it  could  not  have  been  in  the  contemplation  of  the  patentee, 
because  the  discovery  had  not  then  been  made  that  the  earth  would 
act  in  the  same  manner  as  a  metallic  conductor  in  completing  the 
electric  circuit.  And  so  I  think  here  the  process  of  the  plaintiff  in 
error  is  an  improvement  upon  the  invention  of  the  defendant  in 
error,  while,  at  the  same  time,  it  is  an  infringement  of  his  patent. 

[Mr.  Justice  Crompton,  Mr.  Justice  Williams,  Mr.  Baron  Platt, 
Mr.  Justice  Erlb,  Mr.  Justice  Gresswkll,  and  Mr.  Justice  Wight- 
man  agreed  with  Mr.  Justice  Crowder  that  there  was  evidence 
for  the  jury  of  an  infringement  of  the  patent.] 

[  532  ]        Mr.  Justice  Maulb  : 

My  Lords, — I  am  of  opinion  that  there  was  not  evidence  for  the 
jury  that  the  plaintiff  in  error  was  guilty  of  an  infringement  of  the 
patent  by  using  oxide  of  manganese  and  carbonaceous  matter  in 
the  manufacture  of  cast  steel,  in  the  manner  in  which,  according 
to  his  admission  at  the  trial,  he  did  use  them. 

That  part  of  the  plaintiff's  invention,  the  infringement  of  which 
is  complained  of,  is  in  effect  described  in  the  specification  as  a 

(1)  Webst.  Pat.  Oas.  p.  304.  (3)  84  R.  R.  802  (10  C.  B.  838 ;  20 

[2)  Id,  328.  L.  J.  C.  P.  123). 
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method  of  making  an  improved  quality  of  cast  steel,  by  introducing  Unwin 
into  a  crucible  the  ordinary  materials  from  which  cast  steel  is  pro-  heath. 
duced,  "together  with  from  one  to  three  per  cent,  of  their  weight 
of  carburet  of  manganese,''  the  rest  of  the  process,  melting,  &c., 
being  the  same  as  that  in  common  use  for  making  cast  steel.  The 
specification  then  proceeds  to  disclaim  as  part  of  the  invention  tlie 
use  of  such  ordinary  materials,  and  restricts  the  claim  to  *'  the  use 
of  carburet  of  manganese  in  any  process  for  the  conversion  of  iron 
into  cast  steel." 

The  act  complained  of  as  an  infringement,  is  the  use  of  oxide  of 
manganese  and  carbonaceous  matter  by  putting  them  into  the  pot 
or  crucible  with  the  ordinary  materials,  and  then  conducting  the 
process  in  the  known  and  usual  manner.  The  question  whether 
this  is  an  infringement  depends  on  whether  the  defendant  can 
properly  be  said  to  have  used  carburet  of  manganese  in  the  sense 
in  which  the  use  of  that  substance  is  claimed  by  the  patentee,  that 
is,  either  in  the  precise  manner  described  by  him  in  his  specifica- 
tion, or  in  any  manner  substantially  the  same. 

It  was  contended  for  the  plaintiff  that  the  process  of  the  defen- 
dant was  substantially  the  same  as  that  which  the  plaintiff  had 
patented.  Looking  at  the  two  processes  as  above  described,  without 
reference  to  any  evidence  *respecting  them,  there  would  be  no  [*ft33j 
doubt  that  the  defendant  had  not  infringed  the  patent.  The 
plaintiff  claimed  the  use  of  carburet  of  manganese,  the  defendant 
used  oxide  of  manganese  with  carbonaceous  matter,  very  different 
substances  from  the  carburet  of  manganese  both  in  respect  of  their 
chemical  character  and  their  price — the  defendant  producing  the 
same  result  at  a  much  cheaper  rate  than  the  plaintiff. 

But  several  witnesses  were  called  for  the  plaintiff  who  gave 
evidence  of  their  opinion  that  carburet  of  manganese  was  formed 
in  the  defendant's  process  before  the  steel  melted.  They  appear 
to  have  inferred  this  from  the  result  of  these  two  processes  being 
the  same;  and  from  the  fact  that  carbon  and  manganese,  the 
substances  of  which  carburet  of  manganese  is  a  combination,  are 
present  in  the  carbonaceous  matter,  and  the  oxide  of  manganese, 
though  in  combination  with  other  substances,  and  particularly  (as 
regards  the  oxide  of  manganese)  with  oxygen,  certain  decomposi- 
tions and  combinations  taking  place  during  the  process  which 
resulted  in  the  production  of  carburet  of  manganese  before  the 
conclusion  of  the  process.  Whether  this  is  a  correct  theory  is 
not  now  in  question.     There  was  certainly  evidence  such  as  should 
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Unwin       have  been  submitted  to  a  jury  of  the  formation  of  the  carburet  of 

iiEATH.  manganese  in  the  defendant's  process,  if  that  would  show  that  the 
defendant  bad  used  carburet  of  manganese  so  as  to  infringe  the 
patent ;  but  it  appears  to  me  that  on  the  assumption  that  carburet 
of  manganese  was  formed  in  the  defendant's  process  in  the  manner 
described  by  the  witnesses,  there  was  no  use  of  carburet  of  man- 
ganese by  the  defendant  so  as  to  constitute  an  infringement  of  the 
patent. 

The  whole  process  of  the  plaintiff,  so  far  as  it  is  new,  consists 
in  putting  carburet  of  manganese  into  the  pot  with  the  usual 

[  *»34  ]  articles  from  which  cast  steel  is  produced ;  and  *the  whole  of  the 
defendant's  process  consists  in  a  similar  use  of  a  mixture  of 
carbonaceous  matter  and  carburet  (a)  of  manganese.  All  the  rest  of 
both  processes  consists  in  treating  the  substances  operated  on  in 
the  way  commonly  used  by  manufacturers  of  cast  steel.  It  seems 
to  me  that  a  person  employing  the  defendant's  process  cannot,  with 
any  propriety,  be  said  to  have  used,  or  have  had,  or  possessed,  any 
carburet  of  manganese ;  any  carburet  of  manganese  which  he  has 
or  uses  is,  according  to  the  theory  of  the  witnesses,  which  must  be 
supposed  to  be  true,  formed  and  mixed  in  a  fluid  state  among  the 
substances  in  a  crucible  at  a  great  heat.  Whether  it  could  possibly 
be  extricated  in  a  separate  state  from  the  crucible  does  not  appear, 
but  it  is  certain  that  in  the  defendant's  process  no  carburet  of 
manganese  is  put  into  the  pot  and  none  taken  out. 

It  may  be  remarked  that  the  defendant's  process  does  not  consist, 
as  it  sometimes  has  been  assumed  to  do,  of  putting  into  the  crucible 
two  simple  substances,  which  in  their  combination  would  produce 
carburet  of  manganese,  but  is  of  a  much  more  complicated  descrip- 
tion, and,  according  to  the  evidence,  particularly  that  of  Mr.  Cooper 
and  Mr.  Ure,  oxide  of  manganese  by  itself  would  be  destructive : 
when  melted,  it  would  combine  with  the  earth  of  the  crucible  or  pot 
and  form  a  glass,  and  so  make  holes  in  the  crucible  and  render  it 
unserviceable ;  and  the  oxygen  of  the  oxide  would  also  destroy  the 
steel,  by  combining  with  it  and  converting  it  into  an  oxide  of  iron  ; 
but  when  the  oxide  of  manganese  is  accompanied  by  carbonaceous 
matter,  the  mischief  is  prevented  by  means  of  the  whole  of  the 
oxygen  of  the  oxide  combining  with  the  carbon  in  the  carbonaceous 
matter,  and  being  carried  off  in  the  form  of  oxygen  gas,  so  that 
there  is  no  melted  oxide  to  combine  with  the  earth  of  the  pot,  and 

[  *535  ]       no  oxygen  to  *combine  with  and  oxidise  and  spoil  the  steel;  but  the 
(a)  '*  Carbui'et "  here  should  be  '*  oxide  '* :  see  post,  p.  272. 
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metal  of  the  oxide,  that  is,  the  manganese,  combines  with  some  of  Cnwim 
the  carbon,  and  then  acts  on  the  steel  in  the  same  manner  as  if  heath. 
carburet  of  manganese  had  been  introduced  at  the  beginning  of  the 
process.  Supposing  this  theory  to  have  been  formed  by  the  inventor 
of  the  defendant's  process,  and  to  have  led  him  to  it,  he  would  have 
formed  a  very  bold  and  ingenious  conjecture;  and  when  experiment 
proved  that  the  result  was  such  as  was  expected,  it  would  show  him 
to  have  discovered  a  valuable  process,  much  more  valuable  than 
and  totally  different  from  that  of  putting  carburet  of  manganese 
into  the  pot.  The  theory  shows  why  and  in  what  manner  the 
defendant's  process  produces  the  same  result  as  the  plaintiff's,  by 
indicating  a  series  of  decompositions,  and  new  combinations  taking 
place  in  a  certain  order  after  the  defendant  has  done  all  that  the 
novelty  of  his  process  consists  of.  This  theory  may  account  for 
the  identity  of  the  results,  but  does  not  show  that  they  are  arrived 
at  by  the  same  process ;  and  certainly  fails  to  prove  the  identity  in 
form  or  substance  of  what  the  defendant  does  when  he  puts  oxide 
of  manganese  and  carbonaceous  matter  into  the  pot,  with  what  the 
plaintiff  does  when  he  puts  carburet  of  manganese  into  it. 

Mb.  Baron  Pabke: 

In  answer  to  the  question  proposed  by  your  Lordships,  I  have  to 
say  that  in  my  opinion  there  was  no  evidence  of  infringement  to  be 
submitted  to  the  jury. 

It  must  be  assumed,  in  answering  the  question,  that  the  bill  of 
exceptions  states  sufficient  evidence  for  the  jury,  viz.,  the  opinions 
of  scientific  persons,  that  carburet  of  manganese  was  formed  in  the 
process  of  melting  in  the  crucible,  and  then  combined  with  the 
steel  in  a  state  of  fusion  ;  and  the  question  is,  whether  this  is  such 
a  use  of  ^carburet  of  manganese  in  the  manufacture  of  cast  steel  as  [  *536  j 
to  be  within  the  specification.  This  depends  upon  the  meaning  of 
that  specification. 

If  it  meant,  as  argued  at  your  Lordships'  Bar,  to  comprise  every 
method  of  making  cast  steel,  so  tfaieit  carburet  of  manganese,  in  any 
stale  or  condition,  should  be  present  during  the  process,  there  would 
be,  doubtless,  evidence  of  an  infringement  of  the  patent.  Whether 
such  a  specification  would  be  good,  as  describing  sufficiently  such 
a  patent  right,  or  whether  a  patent  could  be  granted  for  such  a 
right,  is  another  question,  not  necessary  to  be  considered  in  answer- 
ing your  Lordships'  question.  But  I  am  of  opinion  that  the  patent, 
as  explained  by  the  specification,  is  not  so  extensive. 
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unwin  The  langaage  of  the  specification,  in  the  part  on  which  this 

Heath,      question  arises,  is  as  follows  :  (His  Lordship  read  it.) 

It  is  clear,  in  my  opinion,  that  the  patent,  explained  by  the 
specification,  is  for  the  use  of  the  metallic  substance  called  carburet 
of  manganese  already  formed  by  a  previous  process  (whether  by 
the  same  person  who  manufactures  tlie  steel,  or  bought  by  him 
from  another,  as  an  article  of  commerce,  is  immaterial),  a  tangible 
substance  existing  in  the  state  of  carburet  of  manganese,  and  capable 
of  being  weighed  as  such,  before  it  is  placed  in  the  crucible.  It  is 
for  the  use  of  such  a  substance  only. 

The  plaintiff  in  error  has  certainly  not  used  any  carburet  of 
manganese,  so  understood,  in  any  way  either  directly  or  indirectly. 
He  has  used  materials  which,  during  the  process,  are  to  be  assumed 
to  form  for  a  time,  a  substance  in  a  state  of  fusion  formed  of  carbon 
and  manganese,  and  therefore  properly  termed  carburet  of  man- 
ganese ;  but  that  is  not  the  use  of  such  carburet  of  manganese, 
nor  in  such  a  state,  as  is  intended  by  the  specification,  and  which 
alone  the  plaintiff's  patent  protects. 
[  *537  ]  This  the  specification  distinctly  expresses.    The  substance  *is 

pointed  out,  and  the  mode  of  using  it,  by  putting  a  certain  quantity, 
by  weight,  of  that  substance  in  an  unmelted  state,  into  the  crucible. 
It  is  impossible  to  express  the  intention  of  the  patentee  in  more 
distinct  words.  I  am,  therefore,  clearly  of  opinion  that  there  is 
no  evidence  of  a  direct  invasion. 

And  I  think,  also,  that  there  is  no  evidence  of  an  indirect 
infringement  of  the  patent.  There  was  certainly  no  intention  to 
imitate  the  patented  invention,  for  it  is  not  stated  that  the  defen- 
dant knew,  nor  does  it  appear  that  anyone  knew  before  the  patent, 
nor  indeed  before  the  alleged  infringement,  that  the  mixture  of 
oxide  of  manganese  and  coal  tar  would,  in  the  course  of  fusion, 
form  carburet  of  manganese,  and  in  that  state  combine  with  the  steel. 
In  delivering  the  judgment  of  the  Court  of  Exchequer  in  a  former 
stage  of  this  case  (i),  I  stated  the  opinion  of  the  Court  to  be,  that 
there  could  be  no  indirect  infringement  if  the  defendant  did  not 
intend  to  imitate  at  all.  That  part  of  the  judgment  has  been  since 
justly  objected  to,  in  Stevens  v.  Keating  (2),  and  in  Heath  v.  Unwin, 
in  Chancery  (3),  and  no  doubt  we  were  in  an  error  in  that  respect- 
There  may  be  an  indirect  infringement,  as  well  as  a  direct  one, 
though  the  intention  of  the  party  be  perfectly  innocent,  and  even 

(1)  67  R.  B.  750  (13  M.  &  W.  593).  (3)  15  Sim.  552  ;    where  Htereua  v. 

(2)  Not  reported.  Keating  ia  referred  to. 
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though  he  may  not  know  of  the  existence  of  the  patent  itself.  But  Unwin 
though  this  position  may  be  erroneous,  I  am  still  of  opinion  that  hkath. 
there  was  no  indirect  infringement  of  the  plaintiff's  patent. 

The  patent  being  for  the  use  of  the  substance,  carburet  of 
manganese,  and  the  mode  described  being  the  putting  into  the 
crucible  a  definite  quantity  of  that  substance  with  the  steel,  it 
would  be  an  indirect  infringement  to  use  that  substance  in  a 
separate  distinct  state,  before  or  after  "^the  steel  and  carbonaceous  [  *S38  ] 
matter  was  put  in,  or  in  a  subsequent  part  of  the  process.  There 
is  no  evidence  of  such  an  infringement. 

But  I  am  clearly  of  opinion,  that  the  use  of  oxide  of  manganese 
and  coal  tar,  in  the  manner  adopted  by  the  defendant  below,  still 
less  by  the  use  of  highly  carburetted  steel,  is  no  indirect  infringe- 
ment. If  it  were  an  indirect  infringement  of  this  patent  to  use 
known  chemical  equivalents,  I  think  there  is  no  evidence  of  such 
an  infringement,  in  the  proper  signification  of  those  words. 

I  entirely  agree  with  the  opinion  expressed  by  my  brothers 
Aldbrson  and  Colbridob,  in  delivering  their  judgment  in  the 
Exchequer  Chamber  in  this  case. 

The  specification  must  be  read  as  persons  acquainted  with  the 
subject  would  read  it  at  the  time  it  was  made ;  and  if  it  could  be 
construed  as  containing  any  chemical  equivalents,  it  must  be  such 
as  are  known  to  such  persons  at  that  time ;  but  those  which  are 
not  known  at  the  time  as  equivalents,  and  afterwards  are  found  to 
answer  the  same  purpose,  are  not  included  in  the  specification. 
They  are  new  inventions. 

Now,  there  is  no  evidence  whatever  that  oxide  of  manganese  and 
carbon  were  known  at  the  time  of  the  specification  (which  I  agree 
with  my  two  learned  brothers,  Aldebson  and  Golbbidge  :  Heath  v. 
Unwin  (i),  is  the  true  time  to  be  looked  to,  and  not  the  time  of  the 
use  of  them)  to  be  an  equivalent,  for  the  purposes  of  the  process, 
to  the  use  of  carburet  of  manganese,  or  that  they  would  form 
carburet  of  manganese  at  that  stage,  which  appears  to  have  been 
essential  to  the  operation,  and  have  the  same*  effect,  as  in  the 
relative  quantities,  as  stated  in  the  specification.  In  order  to  form 
evidence  of  an  infringement  of  the  patent,  it  was  essential  to  prove 
such  knowledge  by  competent  ^persons  at  the  time  of  the  patent,  [  *639  ] 
and  not  since.  All  this  is  a  subsequent  discovery,  for  which  the 
plaintiff  below  might  have  taken  out  a  patent,  but  it  is  not  included 
in  this  patent. 

(1)  12  0.  B.  522. 
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Unwin  I  will  add,  that  even  if  the  use  of  oxide  of  manganese  and  carbon 

Heath.  had  been  known  to  be  a  chemical  equivalent  at  the  time  of  the 
specification,  I  think  that  this  specification  would  not  include  it,, 
for  the  mode  of  user  is  confined  to  the  particular  substance, 
carburet  of  manganese,  in  an  unmelted  state,  and  consequently 
that  there  would  have  been  no  infringement.  But  assuming  it  to 
have  been  unknown  at  the  time  of  the  patent,  I  think  it  clear,  it  is 
not  one.  In  order  to  make  it  so,  it  was  essential  for  the  plaintiff 
below  to  have  shown,  not  merely  that  it  is  now  known  to  chemists 
that  the  two  substances  form  the  substance  which  is  the  subject  of 
the  patent,  but  that  it  was  so  known  at  the  time  of  the  specification. 
I  am  therefore  clearly  of  opinion  that  there  was  no  evidence  of 
infringement  to  be  submitted  to  the  jury. 

Mr.  Baron  Aldersom  : 

My  Lords, — I  have  already  given  my  opinion  in  this  case,  as  it 
appears  in  the  report  of  the  case  in  the  Court  below.  I  entertain 
the  same  opinion  still,  and  I  have  no  reasons  worthy  of  your  Lord- 
ships' attention  to  support  that  opinion  in  addition  to  those  which 
I  have  already  given. 

Lord  Ohibf  Baron  Pollock  : 

In  answer  to  the  question  proposed  by  your  Lordships  to  the 
Judges,  I  am  of  opinion,  that,  looking  at  the  record  as  set  forth  in 
the  joint  appendix  to  the  printed  cases,  there  was  no  evidence  for 
the  jury  that  the  plaintiff  in  error  was  guilty  of  an  infringement  of 
the  patent  stated  in  the  declaration,  by  using  oxide  of  manganese 
[  *640  ]  and  carbonaceous  *matter  in  the  manufacture  of  cast  steel,  in  the 
manner  in  which,  according  to  his  admission  at  the  trial,  he  did 
use  them. 

The  first  question  that  presents  itself  is,  What  is  the  plaintiff's 
invention  ?  What  has  he  discovered  ?  or  rather,  What  invention, 
discovery,  or  process  is  protected  by  the  patent  ?  To  solve  this,  we 
must  look  at  the  title  and  specification  of  the  patent.  Strictly 
speaking,  nothing  is  protected  by  the  patent  that  is  not  found  in 
the  specification,  either  directly  expressed  in  terms,  or  reasonably 
to  be  inferred  from  what  is  so  expressed,  by  persons  skilled  in  the 
subject  to  which  the  patent  relates.  The  right  of  the  plaintiff  does 
not  turn  upoii  the  extent  of  his  claim,  but  upon  the  communication 
made  to  the  public  as  to  the  mode  of  accomplishing  his  object ; 
and  he  has  no  right  to  claim  anything  but   that  which  he  has 
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communicated  to  the  public,  however.  Jarge  in  point  of  language  his:      Unwin 
claim  may  appear  to  be.  .  ^BATH. 

The  title  of  the  present  patent,  like  most  others,  merely  states  in. 
very  general  terxas  to  what  subject  it  relates,  and  as  usual,  'com^> 
municates  as  little  as  possible  beyond  that  matter.  It  is  in  the* 
specification  (which,  while  it  creates,  also  limits  the  rights. of  thei 
patentee  under  the  patent)  that  we  must  look  for  the  true  ^xteilt  ot 
those  rights.  '      ;  •        ,  !;  i 

The  present  invention  has  four  points;  b\it  it  is  with  the  fourth' 
alone  that  we  have  to  deal,  and  upon  which  any  question  arises.:' 
That  is  stated  in  the  specification  to  be,  "Fourthly.  The  userof* 
carburet  of  manganese  in  any  process  whereby  iron  is  converted 
into  cast  steel."  This  statement  does  not  in  my  opinion.give.to  the^ 
patentee,  as  some  of  my  learned  brothers  seem  to/tblnk,  the; 
exclusive  right  of  using  carburet  of  inangahese  in  anyi^anii  everyj 
possible  process,  or  in  any  and  every  mode  of  using  it,  in  order  tof 
convert  iron  into  cast  steel ;  but  it  only  gives  to  ,*the  plaintiff-kicb:  [  *o4i  j 
an  exclusive  right  as  regards  such  process  or.  processes  as  he  after-i 
wards  farther  describes,  declares,  and  makes  known. for  the  benefib 
of  the  public,  and  such  other  similar  processes  as  are  reasonably 
within  the  description,  according  to  the  then  atate  of  knowledge  i' 
also  he  is  protected  against  fraudulent  imitations,  or  evasions  of;  or. 
substitutions  of  equivalents  in  his  process  or  processes  a^ .specified. 
And  the  process  he  gives  to  the  public,  wjiich  is  the  procesa 
protected  by  the  patent,  is  mixing  from  one  to  three  per  cent,  of 
carburet  of  manganese  with  fragments  of  ^bommbn  blistered  steel 
or  mixtures  of  cast  and  malleable  iron,  &Ci  &c;  .  ,      , 

Now  the  defendant  does  not  use  carburet  of  manganese  at  all. 
He  seeks  to  obtain  the  result  by  a  process  obviously  not  the  same 
as  the  process  stated  in  the  specification.  It  is  not  described  there, 
and  it  is  not  to  be  inferred  from  the  description  that  it  is  to  ibe 
found  there,  according  to  the  then  state  of  knowledge  at  the  date 
of  the  patent.  There  is,  therefore,  clearly  no  .direct  idfringemeni 
of  the  patent. 

Then  is  there  any  fraudulent  imitation,  or  evasion,  or  substitu^ 
tion  of  a  chemical  equivalent,  so  as.  to  create  an  indirect  infringe^ 
ment  of  the  patent  ?  There  is  no  evidence  of  fraudulent  imitation 
or  evasion.  It  is  not  suggested  that  there  is  any  such  ;  and  it  has 
not  been  suggested  by  any  of  the  counsel  that  the  case  can  be  put 
upon  that  ground.  And  as  to  the  substitution  of  an  equivalent,  I 
entirely  agree  with  my  brothers  Alderson  and  Colemdob  (referring 
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Unwin  to  their  judgments  as  given  in  the  Court  of  Exchequer  Chamber  (1),) 
Heath.  ^^^^  ^^^  patent  (as  explained  in  the  specification)  covers  and  pro- 
tects not  only  the  process  actually  specified,  but  any  process  with 
chemical  equivalents  known  as  such  at  the  date  of  the  patent,  but 
not  chemical  equivalents  discovered  afterwards ;  for  this  would  be 
giving  the  patentee  not  only  the  benefit  of  his  own  discovery,  but 
[  •542  ]  the  benefit  of  *the  discoveries  of  other  persons  subsequently  to  the 
date  of  the  patent.  The  process  used  by  the  defendant  was  not 
known  as  a  chemical  equivalent  at  the  date  of  the  patent.  If  it  was 
known,  the  plaintiff  was  guilty  of  a  fraud  on  the  public  in  conceal- 
ing it,  and  in  omitting  to  mention  it  as  a  better  and  cheaper 
method  of  accomplishing  his  object.  But,  as  against  the  plaintiff, 
it  must  be  taken  that  it  was  not  known ;  and,  indeed,  the  evidence 
clearly  shows  that  it  was  not  known.  Then,  assuming  it  to  be  a 
chemical  equivalent  (which  after  all  is  only  matter  of  conjecture, 
by  chemical  witnesses  speculating  what  may  occur  in  the  inside  of 
a  red-hot  crucible),  it  is  not  a  chemical  equivalent  that  was  known 
to  scientific  persons  at  the  date  of  the  patent,  and  it  stands  there- 
fore on  the  footing  of  an  entirely  new  discovery,  and  therefore  the 
use  of  it  is  not  an  indirect  infringement  of  the  plaintiff's  patent. 
The  consequence  is,  there  is  no  evidence  of  any  infringement  of 
any  sort,  direct  or  indirect. 

I  would,  however,  add  (as  has  been  already  mentioned  by  one  of 
my  learned  brothers),  that  it  appears  to  me  a  very  incorrect  expres- 
sion to  speak  of  the  defendant's  process  as  the  substitution  of  a 
chemical  equivalent.  The  defendant  does  not  use  the  plaintiff's 
process,  substituting  a  chemical  equivalent  for  that  which  the 
plaintiff  uses,  but  he  appears  to  me  to  use  a  different  process 
altogether. 

Jnitf  31.      The  Lobd  Chancellor  (after  stating  the  facts  of  the  case)  said  : 

The  only  plea  that  we  need  consider  is  the  plea  of  Mr.  Unwin  of 
Not  guilty ;  that  is,  that  he  has  not  infringed  the  letters  patent. 
The  question  is,  whether  there  was  evidence  that  the  defendant  did 
infringe  that  part  of  the  plaintiff's  invention  which  is  stated  in  the 
last  paragraph  of  the  specification. 

Carburet  of  manganese  is  a  metallic  substance,  stated  by  one  of 

[  ♦543  ]       ^^^  witnesses  to  be  of  the  value  of  7«.  or  8s.  *per  lb.     There  was  no 

evidence  that  this  substance  was  ever   used   by  the  defendant; 

indeed  it  certainly  was  not.    But  there  was  evidence,  or  rather  it 

(I)  12  C.  B.  522. 
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was  admitted  by  him,  that  he  did  use  oxide  of  manganese  and       unwin 
carbonaceous  matters.     The  question  is,  whether  what   he  thus 
did  was  substantially  the  use  of  the  substance  described  in  the 
specification  as  carburet  of  manganese. 

The  evidence  showed  that  carburet  of  manganese  was  produced 
by  lining  melting  pots  with  charcoal,  mixing  oxide  of  manganese 
with  coal  tar,  then  putting  it  into  the  pot  and  exposing  it  to  exces- 
sive heat.  There  was  evidence  to  show  that,  for  a  short  time  after 
the  date  of  the  patent,  the  plaintiff  below  used  the  carburet  of 
manganese  in  the  manufacture  of  steel  in  the  mode  described  in 
his  specification,  but  that  it  was  soon  discovered  by  his  workmen 
that  the  same  result  might  be  obtained  by  using,  instead  of  the 
carburet  of  manganese,  the  substance  by  means  of  which  that 
carburet  was  obtained ;  i.e.  by  placing  in  the  melting  pot,  together 
with  the  steel,  while  it  was  in  the  process  of  being  melted,  a  paste 
made  with  coal  tar  and  oxide  of  manganese.  The  evidence  went 
further  to  show  that  the  chemical  effect  of  this  use  of  the  paste 
would  be  to  generate,  in  the  process  of  melting,  carburet  of 
manganese  in  a  fluid  state,  which  would  then  unite  with  the 
melted  or  melting  steel,  and  so  produce  results  the  same  as  those 
which  had  flowed  from  the  use  of  the  carburet  itself.  The  witnesses 
stated,  that  after  this  discovery  had  been  made,  the  use  of  the  solid 
metallic  carburet  was  altogether  discontinued.  It  was  obvious  that 
Buch  must  be  the  result,  the  cost  of  a  pound  of  the  paste  being  only 
about  three  farthings ;  and  the  process  being,  therefore,  at  once  far 
less  expensive  and  more  simple.  The  substances  which  the  defen- 
dant admitted  he  had  used,  namely,  oxide  of  manganese  and 
carbonaceous  matter,  were,  in  fact,  the  same  as  the  paste  used  by 
the  plaintiff.  And  the  question,  therefore,  *was  whether  the  use  of  [  *644  ] 
the  two  substances  of  which  the  paste  was  composed  was  the  same 
thing  as  the  use  of  the  carburet. 

The  learned  Judge,  at  the  trial,  held  that  it  was  not,  and  there- 
fore directed  the  jury  that  the  evidence  would  not  entitle  the 
plaintiff  to  a  verdict.  To  this  direction  the  plaintiff  excepted.  And 
the  bill  of  exceptions  having  been  argued  before  the  Court  of 
Exchequer  Chamber,  four  out  of  the  six  Judges  by  whom  the  case 
was  heard  disagreeing  with  the  law  as  laid  down  at  the  trial,  the 
exceptions  were  allowed,  and  a  venire  de  novo  was  awarded. 

The  defendant  below  then  brought  the  matter,  by  writ  of  error,  to 
this  House.  And  the  question  was  elaborately  argued  at  the  close  of 
the  last  Session  of  Parliament  at  your  Lordships'  Bar,  when  we  had 


270  1856.     H.  L.     6  H.  L.  C.  544—545.  fR-R- 

Unwin  the  assistance  of  eleven  of  the  Judges,  whose  opinions  have  been 
Heath,  printed,  and  are  now  before  your  Lordships.  Seven  of  the  Judges 
concurred  with  the  judgment  of  the  Exchequer  Chamber,  and  four 
disagreed.  Mr.  Justice  Coleridge,  one  of  the  two  Judges  who  were 
in  the  minority  in  the  Exchequer  Chamber,  was  not  present  at  the 
whole  of  the  argument  in  this  House,  and  we  are  not,  therefore, 
able  to  say  whether  he  would  have  adhered  to  his  former  opinion  or 
not.  In  this  conflict  of  opinion  the  duty  devolves  upon  us  of  finally 
deciding  the  question,  and  my  judgment,  ^fter  anxiously  consider- 
ing the  case,  coincides  with  that  of  the  minority  of  the  learned 
Judges. 

The  invention  for  which  the  patent  was  granted  was,  according 
to  the  language  of  the  specification,  a  mode  of  "making  an 
improved  quality  of  steel,  by  introducing  into  a  crucible  bars  of 
common  blistered  steel,  along  with  from  one  to  three  per  cent,  of 
their  weight  of  carburet  of  manganese."  It  is  certain  that  this 
process  was  not  adopted  by  Unwin.  He  never  used  such  a  sub- 
i^tance  as  carburet  of  manganese  at  alL  .  And  if,  therefore,  what  he 
[  •B^s  1  did  *amounted  to  a  violation  of  the  patent,  it  must  be  because  he 
used,  a  substance,  or  a  combination  of  substances,  which  in  the 
process  of  fusion  generated  carburet  of  manganese,  so  that  he, 
indirectly,  though  not  directly,  used  tbe  substance  on  the  use  of 
which  the  plaintiff's  invention  was  founded. 

It  must,  I  think,  be  assumed  that  in  the  course  of  the  process 
-adopted  by  the  defendant,  jsarburet  of  manganese,  in  a  liquid  state, 
was  generated.  There  was  evidence  from  which  th^  jury  might 
reasonably  infer  such  to  be  the  case,  and  if  the  use  of  substances 
thus  producing  carburet  of  manganese  in  a  state  of  fusion  was  a 
violation,  of  the  plaintiff 's  patent,  the  learned  Judge  at  the  trial 
ought  not  to  have  told  the  jury,  as  he  did,  that  there  was  no 
evidence  on  which  they  could  find  ^  verdict  for  the  plaintiff. 

But  I  think  that  the  use  of  substances  thus  producing  carburet  of 
manganese  in  a  state  of  fusion,  was  no  violation  of  the  patent.  The 
substaticefor  the  use  of  which  (iiiter  alia)  the  patent  was  granted, 
was  a  solid  metallic  9ubstance  capable  of  being  broken  into  frag- 
ments and  weighed,  so  that' certain  definite  quantities  might  be  put 
into  the  crucible  with  the  steeU  ,  There  is  no  evidence  whatever 
tending  to  prove  that,  at  the  d^te  pf  the  patent,  it  was  known  to 
.persons  acquainted  with  the  subject,  of  manufacturing  cast  steel, 
that  coal  tar  and  oxide  of  manganese  would  be  chemical  equivalents 
ior  the  carburet  of  manganese .  ekimed  by  the  plaintiff.    Indeed  it 
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is  obvious  that  the  discovery  of  such  equivalents  was  made  after       Umwin 
the  use  of  the  carburet,  as  a  distinct  metallic  substance,  had  been       heath. 
some  short  time  in  operation.     It  was  itself  a  most  valuable  dis- 
covery, and  would  have  legitimately  formed  the  subject  of  a  new 
patent.    The  costly  nature  of  the  substance  claimed  in  the  patent 
might,  and  probably  would,  have  prevented  its  use  altogether ;  and, 
if  at  the  date  of  the  specification,  it  was  known  to  the  plaintiff  that, 
by  the  use  of  two  common  substances  *well  known  in  commerce,       [  *546  ] 
more  than  one  hundredfold  cheaper  than  carburet  of  manganese, 
the  same  results  precisely  would  be  obtained  as  by  the  use  of  that 
material,  the  specification  would  have  been  bad,  as  not  truly 
disclosing  the  invention. 

On  the  short  ground,  therefore,  that  the  invention  claimed  is  for 
the  use  of  a  particular  metallic  substance,  namely,  carburet  of 
manganese,  in  certain  definite  proportions,  according  to  the  weight 
of  the  steel  under  fusion,  and  that  no  such  substance,  nor  any 
equivalent  for  it,  known  to  be  such  at  the  date  of  the  specification, 
was  used  by  the  defendant,  I  think  that  there  was  no  evidence  of 
infringement,  so  that  the  ruling  of  the  learned  Judge  at  the  trial 
was  correct.  I  therefore  think  that  there  ought  to  be  judgment  for 
the  plaintiff  in  error,  and  I  shall  move  your  Lordships  accordingly. 

Lord  Bbouqham  : 

My  Lords, — In  this  case  the  question  was  respecting  the  infringe- 
ment of  a  patent,  the  specification  of  which,  taken  with  the  patent 
itself  (specification,  as  one  of  the  learned  Judges  observed,  generally 
gives  as  little  information  as  possible,  prioi  to  the  publication), 
showed  that  the  invention,  the  infringement  of  which  is  complained 
-of  in  the  action  now  brought  to  your  Lordships'  Bar,  consists  of 
exposing,  with  one  to  three  per  cent,  of  their  weight  of  carburet  of 
manganese,  fragments  of  iron,  in  a  crucible,  at  the  proper  heat  for 
melting  the  materials,  and  the  disclaimer  of  the  patentee  states  that 
he  does  not  ''claim  the  use  of  any  such  mixture  of  cast  and 
malleable  iron,  or  malleable  iron  and  carbonaceous  matter,  as  any 
part  of  his  invention ;  but  only  "  (and  here  is  the  gist  of  the  inven- 
tion as  specified),  "  the  use  of  carburet  of  manganese  in  any  process 
for  the  conversion  of  iron  into  cast  steel."  Then  he  proceeds,  in 
the  last  place,  to  claim  the  ^employment  of  carburet  of  manganese  [  *»^7  ] 
in  preparing  an  improved  cast  steel. 

The  question,  therefore,  is  whether  there  was  here  evidence  to 
go  to  the  jury,  of  the  right  granted  by  this  patent  having  been 
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Unwin  infringed  by  the  plaintiff  in  error,  by  the  use,  not  of  carburet  of 
Heath.  manganese,  but  of  oxide  of  manganese  and  carbon,  which  it  is 
contended  was  equivalent  to  using  carburet  of  manganese,  inasmuch 
as  carburet  of  manganese  is  admitted  to  be  a  compound  of  car- 
bonaceous matter  (or  call  it  carbon)  and  manganese,  and  oxide  of 
manganese,  containing  manganese,  and  carbon  exhibited  to  that 
oxide  of  manganese,  and  uniting  with  the  manganese,  forming 
carburet  of  manganese,  it  is  contended  for  the  plaintiff  below, 
the  defendant  in  error  here,  that  the  employment  of  carbon,  or 
rather  of  carbonaceous  matter  (for  when  we  speak  of  carboni 
we  speak  of  an  ideal  substance  rather  than  of  any  matter  actually 
existing  in  nature),  the  employment  of  carbonaceous  matter,  of 
matter  containing  the  carbonic  principle  in  combination  with 
oxide  of  manganese,  says  the  evidence  (upon  which  I  shall  say  a 
word  presently),  at  the  instant  of  fusion,  at  the  instant  of  the 
entering  of  the  iron  into  composition  with  the  other  matters,  forma 
carburet  of  manganese.  And  this,  it  is  said,  is  equivalent  to  the 
employment  of  carburet  of  manganese  in  the  process,  and  conse- 
quently is  an  infringement  of  this  patent.  The  question  is  whether 
that  ought  to  have  gone  to  the  jury  as  evidence  of  the  infringement 
of  the  patent.  I  am  of  opinion  that  it  ought  not  so  to  have  gone 
to  the  jury,  because  it  was  not  an  infringement  of  the  patent. 

I  agree  with  what  my  noble  and  learned  friend  has  said  as  to  the 
obligations  we  are  under  to  the  learned  Judges,  which  would  no 
doubt  appear  to  be  still  greater,  though  not  in  reality  so  (for  what 
I  am  about  to  say  does  not  detract  from  the  value  of  their  opinion), 
[  *548  ]  if  no  such  gross  terror  had  occurred  in  the  statement  of  the  opinion 
of  one  of  the  learned  Judges,  as  that  of  putting  carburet  of  man- 
ganese (which  is  clearly  a  blunder),  instead  of  oxide  of  manganese. 
In  the  printed  opinions  of  tbe  learned  Judges,  Mr.  Justice  Maule 
says,  "  The  whole  process  of  the  plaintiff,  so  far  as  it  is  new, 
consists  in  putting  carburet  of  manganese  into  the  pot  with  the 
*  usual  articles  from  which  cast  steel  is  produced ;  and  the  whole  of 
the  defendant's  process  consists  in  a  similar  use  of  a  mixture  of 
carbonaceous  matter,  and  carburet  of  manganese."  Past  all  doubt, 
if  this  process  consisted  of  a  superfluous  mixture,  but  still  a  mixture 
of  carbonaceous  matter  with  carburet  of  manganese,  that  would  be 
an  infringement  of  the  patent.  But  it  clearly  must  be  meant,  "  a 
mixture  of  carbonaceous  matter  and  oxide  of  manganese."  It  is 
perfectly  absurd  to  suppose  that  it  could  mean  anything  else.  I 
mention  that  in  passing,  because  it  is  doing  great  injustice  to  my 
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right  honourable  and  learned  friend,  Mr.  Justice  Maulb,  to  suppose       Umwin 
that  he  meant  to  state  anything  so  utterly  mconsistent  with  his       heath. 
whole  argument ;  probably  it  is  the  printer's  mistake,  the  printer 
having  put ''  carburet "  instead  of  ''  oxide  '*  of  manganese* 

Then  the  question  is,  whether  that  mixture  of  two  substances, 
namely,  carbonaceous  matter,  and  oxide  of  manganese^  out  of  which 
it  is  possible  that  carburet  of  manganese  may  be  formed,  and  out  of 
which,  say  some  of  the  witnesses,  scientific  men,  it  is  formed,  in  a 
crucible  at  the  instant  of  the  union  of  the  matter  of  iron  with  the 
other  matters,  at  the  instant,  as  it  were,  of  the  nascent  state  (if  I 
may  so  speak,  using  a  well  known  chemical  expression)  of  the  com- 
pound of  cast  steel ;  this  mixture  takes  place,  and  carburet  of  man- 
ganese, say  those  witnesses,  is  formed.  I  confess  that  I  very  much 
lean  towards  the  doubt  upon  this  subject,  which  is  expressed  by  the 
learned  Chief  Baron,  who  says,  that  he  can  hardly  see  *how  those  [  *oi9  ] 
learned  and  experienced  witnesses  could  look  into  the  red  hot 
crucible,  in  order  to  discover  that  it  was  at  this  particular  instant 
of  time  that  the  union  took  place,  and  that  the  materials  of  carburet 
of  manganese  did  form  actually  carburet  of  manganese  itself,  so  as 
to  make  it  in  fact  true  that  carburet  of  manganese  was  formed  in 
the  melting  pot,  at  the  instant  of  the  union  of  the  ferruginous 
matter  with  the  manganese. 

But,  however,  I  pass  that  by,  because  be  that  as  it  may,  suppos- 
ing it  to  be  true,  which  I  greatly  doubt,  that  any  one  could  form 
any  satisfactory  opinion  upon  it;  supposing  it  to  be  true,  that 
eo  imtanti  of  the  combination  of  the  ferruginous  matter  with  the 
manganese,  carburet  of  manganese  was  formed  by  the  fusion  of 
those  substances  together,  the  carbonaceous  matter,  and  the  oxide 
of  manganese,  from  which  might  come,  and  we  will  take  it  for 
granted  did  come,  the  materials  of  carburet  of  manganese,  the  union 
of  these  materials  consequently  making  carburet  of  manganese  in 
the  operation  ;  I  say  be  that  so,  admitting  all  this,  and  it  is  a  some- 
what liberal  admission,  in  my  apprehension,  to  the  argument  for  , 
the  defendant  in  error,  but  admitting  this  in  favour  of  the  infringe- 
ment, I  still  hold  that  there  is  here  no  infringement,  for  the  process 
claimed  is  making  cast  steel  by  exhibiting  to  the  iron  in  fragments, 
from  1  to  8  per  cent.,  of  carburet  of  manganese. 

Now,  as  my  noble  and  learned  friend  has  well  observed,  carburet 
of  manganese  is  a  known  substance ;  it  is  a  term  of  commerce,  it  is 
known  in  the  shops  as  such,  and  it  bears  a  particular  price,  a  price 
exceedingly  different  from  the  price  of  the  other  articles  now  in 
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Unwik       question.    But  are  you  to  hold  as  a  general  principle  to  be  main- 

Heath.  tained,  that  whoever  obtains  a  grant  of  a  patent,  a  grant  of  a 
monopoly  for  the  use  in  any  process  of  any  substance,  is  protected 

r  ♦660  J  by  that  grant  from  any  attempt  on  the  part  of  any  person,  *or  any 
successful  process  on  the  part  of  any  person,  to  attain  the  same 
object  by  using  not  that  substance  for  the  use  of  which  he  has 
obtained  the  patent,  not  that  substance,  the  use  of  which  in  the 
process  constitutes  the  subject  of  his  monopoly,  but  the  component 
parts  or  elements  of  that  substance,  those  parts  of  which  that  sub- 
stance when  analysed  is  found  to  consist,  those  parts  out  of  which 
you  might,  synthetically,  by  a  reversed  process  compound  that 
substance,  is  it  to  be  said  that  the  patent  right,  the  monopoly, 
extends  to  this,  and  that  any  use  of  the  materials  of  which  that 
substance  may  be  compounded,  is  therefore  an  infringement  of  the 
patent  ?  I  cannot  go  so  far,  nor  do  I  see  that  any  of  the  authorities 
cited  go  so  far. 

I  come  at  once  to  the  case  which  is  chiefly  relied  upon,  namely, 
Stevene  v.  Keating  (i),  which  came  before  Lord  Cottenham,  and  in 
which  the  patent  being  for  making  cement  by  uniting  gypsum  with 
an  acid  and  an  alkali,  the  defendant  made  cement  (which  was  the 
alleged  infringement)  by  uniting  gypsum  with  borax,  and  it  being 
discovered  that  borax  was  composed  of  an  acid  and  an  alkali.  Lord 
Cottenham  held  that  uniting  gypsum  with  borax,  was  uniting 
gypsum  with  an  si^id  and  an  alkali ;  and  that  consequently  there 
was  an  infringement  of  the  patent,  which  was  granted  for  gypsum 
united  with  an  acid  and  an  alkalL 

Now  I  will  not  at  present,  because  I  do  not  think  it  is  at  all 
necessary,  express  any  doubts  upon  the  soundness  of  the  view  there 
taken  by  Lord  Cottenham.  But  I  will  ask  what  Lord  Cottenham 
would  have  said  if  the  converse  had  been  the  case ;  which  would 
bring  us  nearer  to  the  present  question  ?    What  Lord  Cottbnham's 

t  *o^i  ]  judgment  in  such  *a  case  would  have  been,  does  not  appear  certainly 
«  upon  the, account  that  I  have  seen  of  the  judgment  on  the  case 
before  him.  But  I  very  much  question  whether  his  judgment  would 
have  been  in  the  affirmative  upon  the  question  of  infringement  or 
no  infringement,  if,  instead  of  the  patent  having  been  for  uniting 
gypsum  with  an  acid  and  an  alkali,  the  patent  had  been  for  making 
cement  by  uniting  gypsum  with  borax;  and  it  being  found  that 

(1)  Not  reported.  Befen-ed  to,  ship  granted  the  ordinary  injunction, 
Newton's  London  Journal,  C.  S.  62 ;  but  the  patent  was  afterwards  held 
Norman  on  Patents,  141.     Ilia  Lord-      bad  at  law :  76  R  11.  777  (2  Ex.  772). 
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borax  was  compounded  of  an  acid  and  an  alkali,  it  then  had  been  Unwin 
contended  that  any  compounding  of  an  acid  and  an  alkali  was  an  heath. 
infringement  of  the  patent,  inasmuch  as  the  materials  of  borax 
being  an  acid  and  an  alkali,  and  the  patent  being  for  combining  an 
acid  and  an  alkali  with  gypsum  to  make  cement,  therefore  there  was 
an  infringement.  In  my  opinion,  the  proposition  aflBrmed  by  Lord 
CoTTBNHAM  in  this  decision,  would  not  at  all  lead  by  any  necessity 
whatever  to  giving  a  similar  decision  upon  the  converse,  where  the 
case  was  such  as  I  have  just  supposed. 

Now,  just  let  us  consider  how  far  this  doctrine  will  hold.  We 
will  take  an  example.  You  might  refer  to  almost  any  matter  of 
chemical  compound,  every  case  of  elective  attraction,  and  more 
particularly  any  case  coming  near  the  present  case  of  double  elective 
exchange.  You  might  refer  to  almost  any  one  of  these  instances  to 
illustrate  it.  I  only  refer  to  examples  by  way  of  illustration,  and  I 
am  about  to  refer  to  instances  perfectly  notorious  to  all  persons, 
however  moderately  acquainted  with  chemical  science.  Take  this 
case.  Glauber  salts  are  a  very  well-known  compound,  now  called 
sulphate  of  soda,  composed  of  sulphuric  acid  (formerly  called  oil 
of  vitriol)  and  soda.  8upposd  a  patent  had  been  taken  out  for  the 
use  of  Glauber  salts  in  the  manufacture  of  any  patent  medicine ; 
and  suppose  that  instead  of  using  Glauber  salts,  a  person  who 
was  minded  by  a  different  process  to  arrive  at  the  *same  end,  pro-  F  *^o2  ] 
ducing  the  same  kind  of  medicine,  had  betaken  himself  to  another 
process  founded  upon  the  fact  of  the  composition  of  Glauber  salts 
(being  of  that  acid  and  that  alkali),  and  supposing  he  had  taken,  I 
will  not  say  an  acid,  though  I  might  take  the  instance  of  an  acid, 
but  supposing  he  had  described  his  newly  invented  drug  as  com- 
posed of  soda  and  other  materials  (which  we  may  take  as  analogous 
to  the  steel  in  this  case),  and  that  the  other  material  of  his  drug 
had  been  ardent  spirits,  naphtha  or  alcohol,  or  any  other  matter  of 
that  sort;  and  that  he  had  exhibited  sulphuric  acid  to  such  alcohol ; 
in  that  case  I  should  say,  that  although  sulphuric  acid  exhibited  to  • 
the  mixture  of  alcohol  and  soda  would  lead  probably  to  the  forma- 
tion of  vitriolic  ether,  or  sulphuric  ether,  in  one  respect,  but  would, 
there  can  be  very  little  doubt  in  another  respect,  produce  sulphate 
of  soda,  I  do  not  think  that  this  would  have  been  an  infringement 
of  the  patent.  A  very  bad  drug  in  all  probability  would  be  produced, 
and  probably  its  use  would  give  considerable  confirmation  to  the 
jocose  answer  once  made  by  a  friend  of  ours  at  the  Bar  to  a  medical 
man  who  complained  that  he  had  been  engaged  in  law  proceedings, 

18—2 


tS76  1856.     H.  L.     5  H.  L.  C.  652—558.  [R-R. 


Unwin       and  said  he  did  not  find  that  our  profession  made  angels  of  men. 

liEATH.  ''  Yes ;  but  yours  does/'  said  the  learned  counsel ;  "  that  is  the 
difference  between  our  professions."  The  one  does  not  improve 
their  character  here,  but  the  other,  according  to  his  idea,  had  a 
tendency  to  remove  them  hence  to  another  state  of  existence. 
Probably  this  drug,  which  I  am  supposing  to  be  made,  would  very 
much  tend  to  produce  that  effect. 

But  I  will  now  take  another  case,  supposing,  instead  of  exhibiting 
sulphuric  acid  to  soda  and  alcohol,  and  thereby  getting  Glauber 
salts  in  one  way  or  another,  it  had  been  an  exhibition  to  alcohol  of 
sulphuret  of  soda ;  that  is  to  say,  a  compound  of  sulphur  and  soda ; 

[  *553  ]  and  that  that  sulphuret  *of  soda  with  the  alcohol  had  been  exposed 
to  heat.  I  will  suppose  such  a  blast  of  hot  air,  or  the  flame  of  a 
blow-pipe  driven  upon  the  sulphuret  of  soda  as  should  produce 
combustion  of  the  sulphur,  and  consequently  cause  the  formation 
of  sulphuric  acid,  and  the  soda  being  present,  of  sulphate  of  soda. 
Can  anybody  say  that  this  would  have  been  an  infringement  of  the 
patent,  which  was  a  patent  for  the  exhibition  of  Glauber  salts, 
merely  because  by  the  elective  attraction  of  the  substances  exhibited 
to  one  another,  the  combustion  of  the  sulphur  had  given  rise  to 
sulphuric  acid,  and  the  sulphuric  acid  had  united  with  the  soda 
and  produced  sulphate  of  soda,  which  is  equivalent  to  Glauber 
salts  ?  The  answer  to  that  argument  would  be,  the  patent  is  for 
Glauber  salts.  We  know  what  Glauber  salts  are.  We  are  told  by 
this  specification,  that  the  process  is  to  exhibit  Glauber  salts  for 
making  the  medicine  in  question.  The  party  wishing  to  use  the 
invention,  and  to  infringe  it,  or  to  do  what  was  alleged  to  be  an 
infringement  of  it,  would  have  said,  ''  No,  I  cannot  use  Glauber 
salts.  I  know  that  well  enough  ;  because  the  specification  claims 
the  exclusive  use  of  Glauber  salts.  But  I  am  not  excluded  from 
using  soda.  I  am  not  excluded  from  mixing  sulphur  and  soda 
together  with  alcohol,  and  combining  them  with  the  oxygen  of  the 
atmosphere  in  order  to  get  sulphuric  acid,  and  thereby  to  make 
something  of  the  same  sort  as  the  medicine  in  question,  I  am 
therefore  free  to  do  that,  though  I  am  not  free  to  use  Glauber 
salts." 

I  will  suppose  the  same  thing  precisely  in  another  case,  as  to 
nitre.  Suppose  a  patent  for  the  invention  of  gunpowder.  In  the 
specification  you  would  be  directed  to  take  so  many  parts  of  nitre, 
and  so  many  parts  of  carbonaceous  matter,  and  so  many  parts  of 
sulphur,  and  mix  them  all  together,  and  triturate.    If  a  person, 
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instead  of  doing  this,  were  to  use  that  out  of  which  nitre  is  made ;       Unwin 
*if  he  were  to  take  some  compound  of  potash,  say  muriate  of  potash       heath. 
(the  old  name  of  which  I  think  was  sal  febrifuge  of  Sylvius),  and  he       [  *554  ] 
were  to  exhibit  to  muriate  of  potash,  some  substance  which  contains 
nitrous  acid,  the  nitrous  acid  having  a  stronger  affinity  for  potash 
than  the  muriatic  acid  has,  would  produce  nitrate  of  potash.     That 
is  a  single  elective  attraction.    But  you  may  suppose  the  case  of  a 
double  elective  exchange,  by  taking  nitrate  of  ammonia,  or  some 
other  composition  of  nitrate  acid    with  some   other   basis,   and 
exhibiting  that  composition  to  muriate  of  potash,  and  thus  by  a 
double  elective  exchange  you  may  make  the  nitric  acid  take  posses- 
sion of  the  potash,  and  precipitate  the  muriatic  acid  so  as  to  create 
nitrate  of  potash.    Would  any  one  say  that  that  was  an  infringement 
of  a  patent  which  consisted  in  using  nitre,  carbon,  and  sulphur  ? 
It  is  perfectly  clear  that  it  would  be  no  such  thing. 

I  am  quite  aware  that  with  respect  to  all  these  cases  which  could 
be  put,  it  might  be  said  this  is,  to  a  certain  degree,  idem  per  idem. 
I  deny  that,  I  do  not  think  it  is  so,  but  at  all  events,  this  tends  to 
illustrate  the  proposition  with  which  we  are  now  concerned. 

I  have  to  add,  my  Lords,  that  in  one  or  two  observations  of  the 
Lord  Ghibf  Barom  I  entirely  concur.  I  particularly  speak  of  one 
in  which  I  take  precisely  the  same  view  with  him,  that  is,  his  last 
remark  upon  chemical  equivalents.  I  am  of  the  same  opinion 
with  him,  that  the  defendant  does  not  use  the  plaintiff's  process, 
substituting  a  chemical  equivalent. 

I  am  therefore  very  decidedly  of  opinion  that  this  judgment 
cannot  stand,  as  I  must  say,  with  the  greatest  respect  for  the 
learned  Judges,  I  have  been  throughout  the  whole  of  the  argument 
from  the  moment  that  I  first  apprehended  what  was  the  point  under 
discussion  at  the  Bar.  I  never  *could  entertain  any  doubt,  though  [  ^555  ] 
I  was  a  little  shaken  at  first  by  the  case  before  Lord  Gottbnham,  to 
which  I  have  adverted,  till  I  came  to  look  at  it  more  closely ;  but 
even  if  it  were  necessary  to  overrule  that  case  of  Stevens  v.  Keating, 
I  should  be  prepared  to  say  that  I  do  not  go  along  with  Lord 
CoTTENHAH  in  his  decision,  but  at  the  same  time  I  am  perfectly 
clear  that  it  is  not  at  all  applicable  to  this  case.  I  have  expressed 
grave  doubts  as  to  its  soundness ;  but  I  am  equally,  or  more  clear, 
that  what  he  there  laid  down  would  not  apply  to  this  case, 
and  ought  not  to  weigh  in  the  decision  here.  Therefore  I  am 
clearly  of  opinion  with  my  noble  and  learned  friend,  and,  I  am 
sorry  to  say,  with  the  minority  of  the  learned  Judges,  that  this 
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Unwin      judgment  cannot  stand,  but  that  judgment  ought  to  be  given  for 
Heath.      the  plaintiff  in  error. 

Judgment  for  the  plaintiff  in  error. 


1854. 

Jvly  17—19. 

1855. 

July  31. 

Lord 

C  RAN  WORT  I  r, 

L.a 

Lord 
Brougham. 

[  555  ] 
[  556  ] 


TOREE  V.  BROWNE  (1). 

(5  H.  L.  C.  565—579 ;  S.  C.  24  L.  J.  Ch.  757.) 

A  testator  devised  all  his  real  estate  to  tmstees  for  500  years,  in  trust 
out  of  the  rents  and  profits  thereof  or  by  sale  or  mortgage  of  the  said  term,  to 
raise  money  to  pay  his  debts  and  funeral  expenses,  and,  after  payment 
thereof,  to  apply  the  annual  rents  and  profits  of  the  remainder  of  the  estate, 
to  the  use  of  his  grandson  0.  W.  0.,  on  his  attaining  23,  and  to  raise  1,000?. 
to  pay  to  his  other  grandson  R  C,  on  his  attaining  23.  And  in  order  that 
these  two  graudsons  might  be  properly  educated,  the  testator  directed  that 
the  annual  sum  of  200/.,  until  C.  W.  C.  should  attain  23,  and  100/.  yearly 
afterwards,  until  B.  0.  should  attain  23,  should  be  raised  for  that  purpose. 

The  annuities  created  for  the  maintenance  of  the  grandsons  had  fallen 
into  arrear: 

Held,  that  they  were  charged  on  the  real  estate  itself,  and  not  merely  on 
the  annual  rents  and  profits : 

Held,  also,  that  the  annuities  did  not  carry  interest. 

It  is  a  rule  of  equity  to  give  interest,  where  there  has  been  unnecessary 
and  vexatious  delay ;  but  as  the  House  could  not  attribute  the  delays  in 
this  case  to  any  particular  party  in  the  suit^  no  interest  was  allowed. 

Where  part  of  the  decree  of  the  Court  below  was  sustained,  and  part  was 
reversed,  no  costs  were  given. 

[Walteb  Wateins,  formerly  of  Llanelly,  in  the  county  of  Brecon, 
who  was,  at  the  date  of  his  will  and  death,  entitled  to  certain  free- 
hold estates,  and  likewise  to  an  equitable  estate  in  certain  copyhold 
hereditaments,  held  of  the  manor  of  Abercame  subject  to  a  lease 
of  the  copyholds  for  96  years  from  Michaelmas,  1791,  at  a 
yearly  rent  of  502.,  duly  made  his  will  on  the  20th  of  May,  1799, 
whereby  he  charged  the  whole  of  his  real  estate  in  aid  of  his 
personals  with  the  payment  of  debts  and  funeral  expenses,  and 
subject  thereto,  he  gave  all  his  real  estate  to  Richard  Davies  and 
Jeffreys  Wilkins,  to  hold  to  them  and  the  survivor  of  them  and 
the  heirs  and  assigns  of  such  survivor  after  his  decease  for  the 
term  of  500  years  without  impeachment  of  waste,  in  trust,  out  of 
the  rents  and  profits  thereof,  or  by  sale  or  mortgage  of  the  said 
term  of  500  years,  to  raise  as  much  money  as,  with  the  amount  of 
his  personal  estate,  would  be  sufficient  to  pay  off  and  discharge,  as 
well  the  incumbrances  affecting  the  said  premises  or  some  parts 
thereof,  as  all  other  his  aforesaid  just  debts  and  funeral  expenses. 
And  after  payment  thereof,  to  receive  the  annual  rents  and  profits  of 

(1)  Edward*  v.  Warden  (1876)  1  App.  Cas.  306,  45  L.  J.  Ch.  713,  35L.T.  714. 
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the  remainder  of  his  said  real  estate  and  premises,  and  to  pay  and       Torre 

apply  the  same,  and  every  part  thereof,  unto  and  for  the  use  and      brownb. 

benefit  of  his  grandson,  Charles  Watkins  Cracroft,  when  and  as 

soon  as  he  should  attain  the  age  of  28  years,  during  his  life.    And 

after  bis  decease  he  devised  all  his  said  lands  and  premises,  or  the 

surplus  thereof,  unto  the  eldest  son  of  Charles  Watkins  Cracroft, 

his  heirs  and  assigns  for  ever,  charged  with  the  payment  of  the 

sum  of  1,000/.,  which  he  thereby  empowered  the  trustees  to  raise 

out  of  the  aforesaid  premises,  or  any  part  thereof,  by  such  ways 

and  means  as  they  should  think  fit,  and  to  apply  and  pay  the  same 

for  the  advancement  in  life,  according  to  the  discretion  of  his  said 

trustees  or  the  survivor  of  them,  of  his  grandson,  Bobert  Cracroft, 

at  the  end  of  12  months  next  after  his  grandson,  Charles  Watkins 

Cracroft,  should  have  attained  the  age  of  28  years.    And  in  case  his 

said  grandson,  Charles  Watkins   Cracroft,  should  die   before  he 

attained  the  age  of  28  years  without  leaving  any  issue  male  of  his 

body,  he  directed  the  trustees  to  apply  and  pay  the  annual  rents 

and  profits  of  the  remainder  of  his  said  real  estate  unto  and  to  and 

for  the  use  and  benefit  of  his  said  grandson,  Bobert  Cracroft,  when 

and  as  soon  as  he  should  attain  the  age  of  28  years,  during  his  life.] 

The  testator  then  made  other  provisions,  not  now  necessary  to  be        [  559  ] 

noticed,  and  the  will  proceeded  thus :  "  And  in  order  that  my  said 

grandsons  may  be  duly  and  properly  educated  and  brought  up,  I  do 

hereby  desire,  authorise,  and  empower  the  said  Bichard  Davies  and 

Jeffreys  Wilkins,  and  the  survivor  of  them,  and  the  executors, 

administrators,  and  assigns  of  such  survivor,  to  lay  out  and  expend 

the  sum  of  200/.   annually  in  the  maintenance,  education,  and 

bringing  up  of  my  said  grandsons,  Charles  and  Bobert,  until  my 

said  grandson,  Charles  Watkins  Cracroft,  shall  attain  his  said  age 

of  28  years ;  and  the  sum  of  lOOZ.  a  year  in  the  like  maintenance, 

education,  and  bringing  up  of  my  said  grandson,  Bobert  Cracroft, 

until  he  attains  the  age  of  28  years,  or  shall  be  placed  out  in 

business,  at  the  discretion  of  my  said  trustees,  or  the  survivor  of 

them." 

The  testator  died  on  the  28rd  of  May,  1799,  leaving  his  only  [  rm  j 
child,  a  daughter,  Dorothy  (married  to  Charles  Cracroft),  and  the 
two  grandsons,  Charles  Watkins  Cracroft  and  Bobert  Cracroft,  him 
surviving.  The  Bev.  B.  Davies  alone  proved  the  will.  On  the  7th 
of  February,  1800,  he  filed  a  bill  against  the  several  persons 
interested,  for  a  decree  for  the  distribution  of  the  testator's  estate. 
Several  deaths  took  place,  and  several  bills  of  revivor  became 
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ToEKB  necessary,  and  at  length,  in  the  year  1849,  Master  Kindersley 
3B0WNB.  made  a  report,  in  pursuance  of  two  decrees  of  the  27th  July,  1827, 
and  the  29th  July,  1846.  The  Master  [among  other  things] 
found  that  the  testator,  at  the  date  of  his  will  and  of  his  death,  was 
entitled  absolutely  in  equity  to  the  reversion  in  the  said  copyhold 
hereditaments  and  premises  expectant  on  the  said  term  of  96  years, 
and  was  subject  to  a  mortgage  thereon  to  one  Lawrence  Crump, 
absolutely  entitled  to  the  said  rent  of  502.  a  year.  And  that  the 
custom  of  the  manor  of  Abercarne  was,  that  the  estate  descended 
to  all  the  sons  (if  more  than  one)  in  equal  shares  as  tenants  in 
common  in  fee,  and  that  the  descent  of  an  equitable  interest  in 
such  lands  followed  the  custom  which  regulated  the  descent  of  a 
legal  estate  therein.  And  that  Dorothy  Gracroft  was  the  customary 
heir  of  the  testator,  and  that  she  died  in  1802,  leaving  her  two  sons 
her  customary  heirs.  And  he  declared  his  opinion  that  the  said 
reversion,  and  the  601.  a  year  as  incidental  thereto,  did  not  pass  by 
the  will  of  the  testator  as  part  of  his  real  estate,  or  otherwise,  but 
that  the  same  descended  to  her  customary  heir.  And  accounts 
were  fully  stated. 

The  cause  came  on  in  July,  1849,  upon  further  direction,  before 
the  late  Mastbb  of  the  Bolls,  when  his  Lordship  declared  that 
Walter  Watkins  died  intestate  as  to  the  equitable  reversion,  and 
the  601.  rent  as  incidental  thereto,  and  that  both  descended  to  and 

[  ♦sei  ]  became  vested  in  Dorothy  *Cracroft,  and  on  her  death  became 
vested  in  her  two  sons  as  her  customary  heirs,  according  to  the 
custom  of  the  manor,  in  equal  moieties.  And  the  Master  having 
found  that  a  sum  of  17,492/.  16s.  lOd.  Three  per  cent.  Annuities,  and 
a  sum  of  254Z.  lis.  9d.  were  standing  to  the  credit  of  the  cause,  it 
was  ordered  that  so  much  of  the  said  sums  should  be  sold  as  would 
be  necessary  to  raise  what  was  due  in  respect  of  the  legacy  of 
l^OOOZ.  given  to  Robert  Gracroft,  both  for  principal  and  interest, 
and  in  respect  of  the  arrears  of  the  annuities  of  100/.  each,  and  it 
was  referred  back  to  the  Master  to  compute  interest  at  four  per 
cent,  on  the  arrears  of  these  annuities.  In  February,  1851,  the 
Master  made  his  report  in  conformity  with  these  further  directions, 
and  in  July,  1851;  a  decree  was  made  confirming  the  same.  This 
was  the  decree  appealed  against. 

Qh^rles  Watkins  Gracroft  became  indebted  to  the  Grown,  and 
^Iso  became  insolvent,  and  the  Attorney-General  and  the  assignees 
were  therefore  made  parties  to  the  suit  and  to  the  appeal.  Gharlea 
Watkins  Gracroft  and  his  brother  Bobert  were  both  dead.     The 
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appellants  claimed  under  the  former,  insisting  on  his  title  as  devisee  Torre 
of  the  copyholds  under  the  will  of  Walter  Watkins.  The  respon-  browkb. 
dents  claimed  under  Bobert  Gracroft,  and  contended  that  the 
copyholds  not  having  been  surrendered  to  the  use  of  the  will,  did 
not  pass  by  the  will,  but  descended  to  the  testator's  daughter,  and 
then  to  the  two  brothers,  Charles  Watkins  Gracroft  and  Bobert 
Gracrof t,  as  customary  heirs  according  to  the  custom  of  the  manor. 

Mi\  J.  WMer  and  Mr.  Cracrqft  Fooks,  for  the  appellants : 

The  first  question  is  whether,  where  a  testator  is  possessed  of  a 
legal  freehold  estate,  and  also  of  an  equitable  interest  in  a  copyhold 
estate,  and  makes  a  general  devise,  as  in  this  will,  of  all  his  lands 
and  hereditaments,  and  all  *his  real  estate,  such  devise  will  pass  the  [  *^^  ] 
equitable  estate  in  the  copyhold.  The  second  question  is,  whether 
the  annuities  are  charged  upon  the  real  estate,  and  if  so,  whether 
they  are  charged  upon  the  corpus  of  the  estate,  or  only  on  the 
income,  and  likewise  whether  the  annuitants  are  entitled  to  the 
arrears  of  the  annuities  and  to  interest  thereon,  and  if  to  interest, 
whether  that  is  not  to  be  paid  exclusively  out  of  the  income 
produced  from  the  fund  which,  after  payment  of  the  debts,  and  of 
the  legacy  of  1,0002.  and  of  the  costs,  might  remain  available  to 
answer  the  same. 

[Having  regard  to  the  Wills  Act  it  is  thought  unnecessary  to 
preserve  here  so  much  of  the  original  report  as  deals  with  the  first 
question  thus  raised.] 

Then  as  to  the  second  question  :  if  any  charge  is  here  created,  so  [  564  ] 
as  to  make  the  arrears  of  the  annuity  payable,  it  is  out  of  the 
annual  income,  and  not  out  of  the  cm-pus  of  the  estate :  Foster  v. 
Smith  (i).  That  was  a  devise  of  real  estates  in  trust  to  receive  the 
rents,  and  thereout  to  pay  to  the  testator*s  widow  an  annuity ;  and 
"  from  and  immediately  after  her  death  "  to  convey  the  estates  to 
his  sisters;  and  it  was  held  by  Lord  Ltndhurst,  reversing  the 
decision  of  Vice-Ghancellor  Knight  Bruce,  that  the  annuity  was 
only  a  charge  on  the  rents  which  accrued  during  the  life  of  the 
widow,  and  not  on  the  corpus  of  the  estate.  That  case  is  decisive 
of  the  present.  Philips  v.  Philips  (2),  is  likewise  expressly  in 
point.  Then  as  to  the  interest  on  the  arrears:  that  ought  not 
to  be  charged.  It  is  an  established  rule  that  sums  annually 
payable,  do  not  carry  interest :  MeUish  v.  Mellish  (s) ;  and  unless 

(1)  65  R.  R.  472  (1  Ph.  629).  (3)  9  R.  R.  335  (14  Ves.  516). 

(2)  68  R.  R.  61  (8  Beav.  193). 
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ToRBE        the  annuitant  has  been  wilfully  kept  from  payment,  *the  annual 

Bbownb.      sums  will  not  constitute  a  penalty  to  be  levied  on  the  estate :  Martyn 

L  'Bes  1       V.  Blake  (i) ;  Tmjlor  v.  Taylor C^) ;  In  re  PowelVs  Trust  (3).    ♦     *     * 

Mr,  liaundell  Palmer  ekud  Mr.Hislop  Clarke  for  the  respondents, 
who  claimed  under  Robert  Cracroft : 
[  r,68  J  *    ♦    As  to  the  fund  out  of  which  the  arrears  of  the  annuity  are  to 

be  paid.  Foster  v.  Smith  (4),  was  decided  not  on  any  general  rule  of 
law,  but  on  the  words  of  the  devise,  which  directed  the  trustees  on 
the  death  of  the  wife  to  do  a  particular  act  that  entirely  disabled 
them  from  further  dealing  with  the  estate  so  as  to  satisfy  the 
annuity.  In  Picard  v.  MitcheU{b),  the  estate  was  held  liable :  Philips 
V.  Philips  (6),  is  not  an  authority  the  other  way,  but  merely  shows 
that  under  particular  circumstances,  though  the  estate  may  not  be 
sold,  the  income  may  be  impounded  till  the  arrears  are  paid  off. 

Then  as  to  the  interest  on  the  arrears,  the  Court  will  act  on  the 
circumstances  of  the  case  in  giving  or  refusing  interest  on  the 
arrears  of  an  annuity:  Drapers'  Co.  v.  Davis (f) ;  and  in  Newman  v. 
Aiding  {s\  Lord  Hardwicke  decreed  payment  of  interest  on  an 
annuity  which,  like  this,  had  been  given  for  the  purpose  of  main- 
tenance, and  that  doctrine  was  acted  on  in  Noel  v.  Jones  (9). 
Crosse  v.  Bedin g field  (w),  and  Hyde  v.  Price  (u),  are  cases  in  which 
the  same  rule  was  applied  to  annuities  given  to  creditors,  and 
secured  by  bonds;  and  in  Martyn  v.  Blake  (12),  interest  was  given 
because  there  had  been  vexation  and  delay  in  the  payment  of  the 
annuity. 

Mr.  Wickens  appeared  for  the  Attoiiiey-GcneraL     *     *     * 

[  569  J  Mr.  Walker,  in  reply.     ♦     ♦     * 

i«r,5.        The  Lord  Chancellor,  [after   considering  the  authorities  which 

*J!_1  •  had  been  cited,  disposed  of  the  first  question  by  saying]  : 

f  ^74  ]  Before  the  statute,  general  words  did  not  include  unsurrendered 

legal  copyholds.     So  neither  did  they  include  equitable  interests, 

unless  there  was  something  specially  indicating  nn  intention  that 

(1)  61  B.  R.  27  (3  Dr.  &  Wur.  Vlb),  (7)  2  Atk.  211. 

(2)  85  R.  R.  248  (8  Hare,  120).  (8)  3    Atk.    579.     Seo   Lnivvm    v. 

(3)  90  R.  R.  310  (10  Hare.  134).  LaiHSoit,  18  Beav.  7. 

(4)  65  R.  R.  472  (2  Y.  &  0.  0.  C.  (9)  80  R,  R.  78  (16  Sim.  309). 
193;   1  Ph.  629),  (10)  12  Sim.  35. 

(5)  92  R.  R.  47  (14  Beav.  103).  (11)  8  Sim.  578. 

(6)  68  R.  R.  61  (8  Beav.  193).  (12)  61  B.  R.  27  (3  Dr.  i%  War.  125), 
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they  should  do  so.    Since  the  statute,  general  words  do  include       torbb 
unsurrendered  legal  copyholds.    Equity  will  probably  follow  the      brownk. 
same  side  in  the  case  of  trusts  of  copyholds.    [His  Lordship 
proceeded  to  deal  with  the  questions  here  reported  as  follows.] 

The  next  question  is  as  to  the  two  annual  sums  of  1002.  each  [  575  ] 
given  by  way  of  maintenance  for  the  testator's  two  grandsons, 
whether  they  are  chargeable  on  the  real  estate.  The  words  are, 
"  In  order  that  my  grandsons  may  be  duly  and  properly  educated 
and  brought  up,"  having  first  given  a  term  of  500  years  to  his 
trustees,  "I  do  hereby  desire,  authorise,  and  empower  the  said 
Bichard  Davies  and  Jeffreys  Wilkins,  and  tlie  survivor  of  them,  and 
the  executors,  administrators  and  assigns  of  such  survivor,  to  lay 
out  and  expend  the  sum  of  2002.  annually  in  the  maintenance, 
education,  and  bringing  up  of  my  said  [grandsons  Charles  and 
Bobert,  until  my  said]  grandson  Charles  Watkins  Cracroft  shall 
attain  his  said  age  of  28  years,  and  the  sum  of  1002.  a  year  in  the 
like  maintenance,  education,  and  bringing  up  of  my  said  grandson 
Bobert  Cracroft  until  he  attains  the  age  of  28  years,  or  shall  be 
placed  out  in  business  at  the  discretion  of  my  said  trustees." 

I  think  it  clear  that  the  testator  meant  to  make  his  real  estate 
liable  for  the  payment  of  these  sums.  The  will  is  very  carelessly 
drawn.  The  trustees  take  a  mere  chattel  interest  for  500  years. 
And  yet  in  the  first  trust  declared,  namely,  that  for  raising  money 
to  pay  debts,  the  testator  seems  to  suppose  that  the  trustees  and 
the  heirs  of  the  survivor,  would  be  the  person  to  raise  the  money. 
And  so  in  the  latter  part  of  the  will,  the  power  of  leasing  is  given 
to  be  exercised  by  his  two  trustees,  or  the  survivor  of  them,  or  the 
heirs,  executors,  administrators  or  assigns  of  the  survivor. 

I  deduce  very  little  from  this  inaccuracy,  except  that  the  testator 
was  not  precisely  aware  of  the  exact  nature  of  the  interest  which 
he  had  given  to  his  trustees.  In  fact,  ♦they  took  a  term  of  500  [  •r>76  ] 
years  only,  and  the  question  is,  whether  the  testator,  when  he 
directed  ^is  trustees  and  the  survivor  of  them,  and  the  executors, 
administrators  and  assigns  of  such  survivor,  to  apply  the  2002.  and 
1002.  annually  for  the  maintenance  of  his  grandson  (i.e.  2002.  while 
both  grandsons  were  under  the  prescribed  age  of  28  years  and  1002. 
afterwards)  must  not  be  understood  as  directing  them  to  do  so  by 
means  of  all  the  funds  over  which  they  had  control,  including 
therefore  the  500  years'  term.  I  think  this  is  the  clear  inference 
from  the  frame  of  the  will.  The  testator  clearly  contemplated  a 
probable  deficiency  in  his  personal  estate  for  the  payment  of  his 
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ToBBB  debts ;  and  this  being  so,  it  is  impossible  he  could  have  meant  to 
Brownb.  leave  the  maintenance  of  his  grandchildren  charged  exclusively  on 
that  fund.  It  imposes  a  positive  duty  on  the  trustees  to  provide  a 
maintenance.  There  is  no  restriction  as  to  the  fund  out  of  which 
it  was  to  be  provided,  and  as  the  trustees  had  a  term  of  500  years 
available  for  the  purpose,  I  think  the  testator  must  have  intended 
that  term  to  be  the  means  of  enabling  them  to  perform  the  duty 
with  which  he  had  charged  them. 

But  then  it  is  said  that  the  annual  income  only,  and  not  the 
coi^pusy  is  charged ;  for  that  the  testator  could  not  possibly  have 
meant  that  his  trustees  should  make  an  annual  mortgage  to  raise 
whatever  the  income  should  be  insufficient  to  produce.  No  doubt 
it  is  very  unlikely  that  the  testator  contemplated  such  a  mode  of 
raising  the  maintenance.  He  in  all  probability  did  not  suppose 
there  would  be  any  necessity  for  resorting  to  such  a  measure.  But 
he  has  certainly  directed  that  the  maintenance  should  be  raised ; 
and  according  to  my  construction  of  the  will,  that  it  should  be 
raised  by  means  of  the  500  years'  .term,  without  any  restriction  as 
L  *577  1  to  the  mode  of  raising  it.  And  this  certainly  *makes  it  a  charge 
on  the  coiTfUB  if  the  annual  income  is  unable  to  provide  it. 

The  appellants  in  support  of  their  argument,  relied  on  the  case 
of  Fotter  v.  Smith  (i).  There  a  testator  devised  his  estates  to 
trustees,  on  trust  to  receive  the  rents,  and  thereout  to  pay  to  his 
wife  an  annuity  of  200/.  for  her  life,  and  after  her  decease,  to 
convey  the  estates  to  his  three  sisters  in  fee.  Lord  Lyndhurst 
held,  that  after  the  death  of  the  wife,  the  sisters  were  entitled  to  a 
conveyance  of  the  property  free  from  any  claim  on  the  part  of  the 
wife's  executors  for  arrears  of  her  annuity.  But  the  ground  on 
which  that  decision  rested,  was  that  nothing  was  made  liable  to  the 
annuity,  except  the  rents  which  accrued  during  her  life,  and  so  that 
the  estate  of  the  sisters  could  not  be  touched.  But  Lord  Lyndhurst 
in  his  judgment,  says  expressly,  that  if  the  trust  had  simply  been 
to  receive  the  rents  and  thereout  pay  to  the  wife  an  annuity  of  200Z. 
for  her  life,  this  would  have  been  a  charge  on  the  rents  until  the 
whole  amount  of  the  annuity,  with  the  arrears,  had  been  paid. 
That  is  the  case  here.  Charles  Henry  Watkins  the  great  grandson 
of  the  testator,  took  nothing  till  all  arrears  due  for  maintenance 
had  been  first  provided  for. 

The  only  remaining  question  is  as  to  the  claim  for  interest  on 
the  arrears  of  the  annuities.  The  Master  of  thb  Rolls  has  given 
(1)  65  B.  E.  472  (1  Ph.  629). 
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interest,  but  he  has,  in  fact,  given  no  opinion  on  the  question  as  to  Torue 
the  right  of  the  annuitants  to  claim  interest,  for  he  proceeded  bbowmb. 
expressly  and  solely  on  the  ground  that  he  was  precluded  by  what 
had  been  already  done  in  the  cause  from  going  into  a  question 
which  he  considered,  and  I  think  rightly  considered,  to  have  been 
already  decided  by  a  previous  order  of  the  Court  in  favour  of  the 
claim  for  interest. 

The  general  rule  of  the  Court  is,  that  arrears  of  an  annuity  do 
not  carry  interest.  In  the  older  cases  an  exception  *was  sometimes  [  *578  ] 
made  in  favour  of  the  annuitant  where  the  annuity  was  a  provision 
for  a  wife  or  a  child.  Lord  Hardwicke  acted  on  this  principle  in 
Netcman  v.  Aiding  (1).  But  in  Few  v.  Loi'd  Wintei'ton  (2),  Lord 
Thurlow  repudiated  this  as  a  ground  of  decision ;  and  his  view  of 
the  law  has,  as  I  conceive,  ever  since  been  treated  as  sound  and 
satisfactory. 

The  cases  in  which,  in  later  times,  the  Court,  in  the  absence  of 
express  contract,  has  allowed  interest  have  been  confined  to  those 
where  the  annuitant  has  held  some  legal  security  which,  but  for 
the  interference  of  the  Court,  he  might  have  made  available  for  the 
obtaining  of  interest;  or  where  the  accumulation  of  arrears  has 
been  occasioned  by  the  misconduct  of  the  party  bound  to  pay. 
In  this  case  contract  is  out  of  the  question ;  and  as  the  annuitants 
certainly  held  no  legal  security,  the  only  question  is,  whether  the 
great  accumulation  of  arrears  can  be  attributed  to  the  misconduct 
of  the  owners  of  the  property  charged.  It  is  distressing  to  think 
for  what  an  excessive  length  of  time  the  rights  of  the  parties 
interested  in  this  estate  have  remained  unsettled.  But  on  the  best 
consideration  of  the  facts,  I  am  unable  to  fix  the  blame  of  delay  on 
those  who  were  to  pay  the  annuities  rather  than  on  those  who  were 
to  receive  them. 

(His  Lordship  here  stated  the  various  proceedings  in  the  suit, 
and  their  dates.) 

The  cases  having  been  again  set  down  for  hearing,  in  this  last 
report  the  Mastbb  of  the  Bolls  ordered  payment  of  the  2,371Z.  9«.  6d. 
to  the  personal  representatives  of  Eobert  Cracroft,  and  further 
directed  that  a  sum  of  1,956^  2s.  Sd.  should  be  carried  over  to 
"  The  defendant  Charles  Watkins  Cracroft's  legacy  account,"  there 
being  several  claimants  on  that  fund  deriving  title  through  or 
under  Charles  Watkins  Cracroit.  The  Master  of  the  Bolls,  *as  I  [  •bid  ] 
have  already  intimated,  proceeded  on  the  ground  that  the  decretal 
(1)  3  Atk.  679.  (2)  1  Ves.  Jr.  4dl. 
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TORBE 

r. 
Bbowne. 


order  of  1849,  directing  the  Master  to  compute  interest  on  these 
annuities,  was  equivalent  to  a  declaration  that  the  annuitants  were 
entitled  to  interest  for  that,  otherwise  the  direction  to  make  the 
calculation  was  unjustifiable.  Both  orders,  however,  that  of  1849  as 
well  as  that  of  1851,  are  now  brought  by  way  of  appeal  before  your 
Lordships,  and  unless,  therefore,  the  former  order  was  warranted 
by  the  law  and  practice  of  the  Court,  neither  of  them  can  stand. 

I  confess,  my  Lords,  that  I  can  discover  no  ground  here  on  which 
the  right  to  interest  can  rest.  I  have  already  explained  that  if  it  can 
be  sustained,  it  must  be  founded  on  the  long  and  inexplicable  delay 
which  has  attended  every  proceeding  in  this  unhappy  litigation. 
But  mere  delay  is  certainly  no  sufficient  ground  for  giving  interest ; 
and  here  I  seek  in  vain  for  any  circumstance  explaining  the  delay, 
or  enabling  me  to  attribute  it  to  one  party  rather  than  to  another, 
or  to  say  that  it  was  brought  about  by  anything  like  misconduct 
on  the  part  of  those  chargeable  with  the  payment.  I  am  therefore 
of  opinion  that  on  this  part  of  their  case  the  appellants  are  right. 

What  I  therefore  propose  to  your  Lordships  is,  to  declare  that 
the  annuities  given  to  Charles  Watkins  Cracroft  and  Bobert 
Cracroft  respectively,  for  their  maintenance,  did  not  carry  interest, 
and  that  the  decretal  order  of  the  21st  July,  1849,  ought  not  to  have 
referred  it  back  to  the  Master  to  compute  interest  thereon,  and 
consequently  that  the  decretal  order  of  the  10th  July,  1851,  ought 
not  to  have  provided  for  payment  of  what  the  Master  had  found 
due  for  such  interest.  And  with  that  declaration  I  propose  to  refer 
the  case  back  to  the  Court  of  Chancery.  The  rest  of  the  appeal 
must  be  dismissed.  But  I  think,  as  the  appellants  have  in  part 
succeeded,  there  must  be  no  costs. 

[Lord  Brougham  authorized  his  Lordship  to  say  that  he  fully 
concurred  in  this  judgment.] 

Appeal  dismissed  and  cause  remitted. 


1856. 
Feb.  11, 12, 

H. 
March  4,  10. 


LANE  V.  HORLOCK. 

(5  H.  L.  C.  680—604.) 
Under  the  old  law  of  usury  where  money  was  advanced  at  usurious 
interest  on  the  security  of  bills  of  exchange,  haying  only  three  months  to 
run,  such  advance  was  protected,  and  the  bills  themselves  were  valid  under 
the  3  &  4  WilL  IV.  c.  98,  s.  7,  and  though  a  warrant  of  attorney  to  confess 
judgment  was  taken  at  the  same  moment,  on  which  judgment  was  the  next 
day  entered  up  and  registered  under  1  &  2  Vict.  c.  1 10,  so  as  to  become  a 
charge  on  the  lands  of  the  debtor,  the  transaction  was  not  thereby  rendered 
invalid  under  the  proviso  of  the  1st  section  of  the  2  &  3  Yict.  c.  37. 
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PRESTON  V.  PROPRIETORS  of  the  LIVERPOOL, 
MANCHESTER,  and  NEWCASTLE-UPON-TYNE 
JU^^CTION    RAILWAY  (1). 

(5  H.  L.  C.  605-^26 ;  S.  C.  25  L.  J.  Ch.  421 ;  2  Jur.  N.  S.  241 ;  4  W.  E.  383.) 

Where  the  projectors  of  a  Hailway  OompaDy,  in  order  to  induce  a  land- 
owner to  withdraw  his  opposition  to  their  bill,  enter  into  a  contract  with 
him,  in  which  the  stipulation  is  that  the  contract  is  to  be  performed  by  the 
Company  after  the  Company  shall  have  obtained  an  Act  of  incorporation 
from  Parliament,  such  contract  to  be  valid  ought  to  be  one  which  might  be 
lawfully  made  by  the  Company  after  incorporation. 

It  is  tdtra  vires  of  a  corporation  established  for  the  purpose  of  making 
a  railway,  to  enter  into  a  covenant  to  pay  a  large  sum  of  money  to  a  man 
for  not  opposing  the  passing  of  the  Company's  bill  in  Parliament. 

C.  P.  was  a  landowner,  a  Railway  Company  was  projected,  and  for  the 
intended  railway  some  of  his  land  would  be  required.  He  threatened  to 
oppose  the  bill.  The  projectors  entered  into  on  agreement  with  him,  that 
*'  in  case  the  Company  shall  obtain  an  Act  of  incorporation,  the  Company 
shall  pay  to  C.  P.  1,000/.  for  all  lands  required  by  the  Company  for  the  due 
making  of  the  railway,  and  4,000/.  for  residential  injury  to  the  estate  and 
hall  of  C.  P."  that  a  tunnel  should  be  constructed  in  a  particular  manner 
through  a  part  of  his  property,  and  that  a  passenger  station  should  be  made, 
&c. ;  C.  P.  withdrew  his  opposition,  and  the  bill  passed ;  the  railway  was 
not  made  nor  were  the  lands  required : 

Held,  that  this  was  not  a  contract  which  on  the  mere  passing  of  the  bill 
entitled  C.  P.  to  claim  from  the  Company  pa^noient  of  the  money. 

This  was  an  appeal  against  a  decree  of  the  Master  of  the  Bolls, 
dismissing  a  bill  which  had  been  filed  by  the  appellant,  to  compel 
specific  performance  of  an  agreement.  In  the  year  1845,  two 
persons  named  Harper  and  Yates,  ^together  with  several  others, 
projected  a  railway,  to  be  called  "  The  Lancashire  and  North 
Yorkshire  Eailway.**  These  two  gentlemen  were  appointed  to  be 
what  was  called  ''  the  Parliamentary  Committee."  The  appellant 
was  the  owner  of  Flashy  Hall,  in  the  West  Biding  of  the  county 
of  York  ;  and  the  plans  of  the  projected  railway  showed  that  it  was 
intended  to  pass  through  part  of  his  property  there.  The  appellant 
gave  notice  of  his  intention  to  oppose  the  bill  for  the  projected 
railway,  and  did  not  allow  the  surveyors  to  enter  his  grounds  until 
he  had  received  an  undertaking  in  writing  that  his  permitting 
them  to  do  so  should  not  prejudice  his  opposition  before  Parlia- 
ment. The  lands  were  afterwards  surveyed  and  staked.  On  the 
6th  of  February,  1846,  Messrs.  Harper  and  Yates  entered  into  an 


1856. 

March  3,  4. 

Loid 

Cramwobth, 

L.C. 

I^rd 

lUiOUGUAIC. 

[  605  ] 


[  *606  J 


(1)  See  the  note  on  cases  of  this 
class,  Edwards  v.  The  Orand  Junc- 
tion Riilway  Comitany^  43  R.  R.  p. 
265,  and  the  cases  there  referred  to ; 


and  see  Mann  v.  Edinburgh  Northern 
Tramways  Co.  [1893]  A.  C.  69,  62 
L.  J.  P.  C.  74,  68  L.  T.  96.— 0.  A.  S. 
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Preston      agreement  with  the    appellant,  of  which   the   following   are   the 


V. 


Pbopribtobs  material  parts : 


OFTHB 

Liverpool, 
Manches- 
ter, &c. 
Railway. 


[  •607  ] 


"  Memorandum  of  agreement  this  day  made  between  the  execu^ 
tive  directors  of  the  Lancashire  and  North  Yorkshire  Railway 
Company  of  the  one  part,  and  Cooper  Preston,  of  Flashy  Hall,  in 
the  county  of  York,  Esquire,  of  the  other  part.  It  is  agreed,  that 
on  the  following  conditions,  the  said  Cooper  Preston  will  and  does 
assent  to  the  railway  being  made  through  his  property  at  Flashy, 
as  laid  down  on  the  deposited  plans  of  the  said  Company. 

"1st.  That  in  case  the  said  Company  shall,  in  this  or  any 
subsequent  Session,  obtain  an  Act  of  incorporation,  the  said 
Company  shall  pay  to  the  said  Cooper  Preston,  his  heirs  or  assigns, 
the  sum  of  1,000{.  for  all  lands  required  by  the  Company  for  the 
due  making  the  railway ;  and  a  further  sum  of  4,0002.  for  residential 
injury  to  the  estate  and  hall  of  the  said  Cooper  Preston. 

'*  2nd.  That  the  tunnel  and  railway  shall  be  so  constructed 
through  Mr.  Preston's  property,  near  the  Low  Wood,  as  not  to 
damage  the  said  wood ; "  in  case  such  damage  ^should  be  done,  the 
amount  to  be  ascertained  by  certain  persons  specially  named. 

''8rd.  That  the  tunnel  intended  to  be  made  through  the  estate  of 
the  said  Cooper  Preston  shall  be  extended  to  the  plantations  next 
to  the  Black  Lane,  on  the  west  side  thereof;  that  the  land 
through  which  the  tunnel  shall  be  made  is  to  be  reconveyed  to  the 
said  Cooper  Preston,  his  heirs  or  assigns,  and  to  be  resoiled  over  at 
the  expense  of  the  Company. 

''  4th.  That  the  Company  shall  cause  a  passenger  station  to 
be  made  at  the  village  of  Flashy,  with  all  requisite  and  proper 
approaches  thereto ;  that  the  land  required  for  such  station  and 
appurtenances  shall  be  furnished  by  the  said  Cooper  Preston,  his 
heirs,  or  assigns,  at  his  own  cost ;  the  extent  of  the  land  to  be  con- 
sidered according  to  the  wants  of  an  adequate  station,  and  not  more 
in  any  case  than  half  an  acre ;  that  it  is  understood  that  this  agree- 
ment shall  not  require  Mr.  Preston  to  furnish  more  land  than  is 
requisite  for  the  proper  making  of  the  railway,  with  slopes,  sidings, 
and  station ;  that  the  Company  shall  pay  the  expense  of  Mr. 
Preston's  solicitor  in  this  business,  and  25L  for  his  own  personal 
expenses." 

Upon  this  agreement  being  signed,  the  appellant  wrote  to  the 
solicitor  for  the  Company :  "  I  hereby  withdraw  my  dissent  to  your 
passing  through  my  land,  and  authorise  you  to  enter  an  assent  in 
place  thereof." 
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Liverpool, 
Manches- 
ter, &o. 
.Bailway. 


[*608] 


Two  other  projects  for  railways,  not  following  quite  the  same  line, 
were  on  foot  at  the  same  time,  and,  ultimately,  the  Lancashire  and  pboprietors 
North  Yorkshire  Railway  Company  became  incorporated  with  one  of 
the  intended  Companies,  and  the  incorpoA'ated  Company  took  the 
name  of  '*  The  Liverpool,  Manchester,  and  Newcastle-upon-Tyne 
Junction  Company,"  and  obtained  an  Act,  9  &  10  Yict.  c.  xc.  In 
December,  1846,  the  secretary  gave  the  appellant  notice  of  *an  inten- 
tion to  '*  enter  upon  your  lands  or  the  lands  in  your  occupation,  in, 
&c.,  which  will  be  required  for  the  purpose  of  the  Company,  for  the 
purpose  of  surveying,  &c."  The  lands  were  accordingly  surveyed. 
The  compulsory  powers  of  the  Company  to  take  lands  were  at  first 
limited  to  expire  in  July,  1848,  but  were  afterwards  extended  to 
June,  1861.  It  being  found  impracticable  to  raise  sufficient  money 
for  constructing  the  railway  within  the  time  limited,  the  project 
was,  in  October,  1848,  given  up,  and  in  pursuance  of  a  resolution 
of  the  general  body  of  shareholders  then  held,  the  unapplied  portion 
of  the  subscriptions  was  returned. 

In  November,  1848,  the  appellant  wrote  a  letter  to  the  chairman 
of  the  board  of  directors,  insisting  on  the  performance  of  his  con- 
tract; and  in  September,  1850,  he  wrote  another  letter  to  the  same 
effect.  In  January,  1851,  the  appellant  filed  his  bill,  praying  that 
the  Company  might  be  directed  to  complete  the  purchase  of  the 
land,  and  pay  him  the  two  sums  of  1,000/.  and  4,000/.,  &c.,  accord- 
ing to  the  agreement.  The  bill  was  at  first  demurred  to  for  want 
of  equity  (i).  The  cause  was  heard  upon  this  demurrer  before 
Vice-Chancellor  Lord  Cranworth,  who  offered  the  respondents  a 
case  at  law,  to  try  the  appellant's  legal  rights  on  the  agreement ; 
but  ultimately  that  offer  was  not  acted  on,  and  the  cause  came  on 
before  Vice- Chancellor  Kindersley,  who  overruled  the  demurrer  (2). 
The  bill  was  amended  by  inserting  the  rest  of  the  agreement,  and 
an  answer  was  then  put  in,  evidence  was  taken,  and  the  cause  being 
heard  by  the  Master  of  the  Bolls,  on  the  21st  April,  1858,  his 
Honour  was  pleased  to  dismiss  the  bill  without  costs  (d).  This 
appeal  was  then  brought. 


Mr.  Follett  and  Mr.  Southgate  for  the  appellant  [cited  Capper 
V.  Lindsey  (4),  Bland  v.  Croivley  (5),  and  Stanley* s  case(«)]. 


(1)  The  bill  as  originally  filed  set 
forth  the  introductoi-y  part  of  the 
agreement;  the  first  article,  and  the 
last  words  of  the  fourth  article,  '*  that 
the  Company  shall  pay  the  expense  of 
Mr.  Preston's  solicitor  in  this  business 

B.R. — ^VOL.  CL 


and  251,  for  his  own  personal  expenses. 

(2)  1  Sim.  N.  S.  586. 

(3)  17  Beav.  114. 

(4)  88  R.  R.  90  (3  H.  L.  C.  293). 

(5)  6  Ex.  522. 

(6)  45  E.  K.  386  (3  My.  &  Cr.  773). 

19 
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Pbeston  (The  Lord  Changbllob  :  The  real  question  is  whether  there  has 

Fbopbietobs  been,  by  these  respondents,  any  adoption  of   the  contract  made  by 
LivEBPWL    H^'^P®^  ^^^  Yates.    The  mere  coming  into  existence  as  a  Company 
will  not  make  them  liable.) 


Manches- 
ter, &c. 
Bailwat. 


[610] 


[  •«!  ] 


There  is  no  formal  adoption  necessary  here,  but  if  there  was,  the 
seeking  to  obtain  the  Act  of  Parliament,  and  the  obtaining  it,  con- 
stitute an  adoption  of  the  contract.  In  truth,  as  Lord  Cottenham 
shows,  in  Edwards  v.  The  Grand  Junction  Railway  Company  (l), 
the  incorporated  Company  is  in  the  same  situation  as  the  projectors. 
In  Stanley's  case  (2),  too,  the  Company  tried  to  repudiate  the  whole 
contract,  but  was  held  to  be  bound  by  it,  and  so  the  Company  was 
held  bound  in  Lord  Petre's  case  (s),  though  in  no  one  of  them  was 
there  any  act  of  adoption. 

That  these  parties  could  bind  the  future  Company  by  the  con- 
tract into  which  they  entered  is  shown  in  Stanley's  case,  and  that 
doctrine  is  recognised  in  WebVs  case  (4),  and  in  Stuart's  case  (5), 
(though  specific  performance  was  refused  there  because  of  the  par- 
ticular circumstances  of  the  case),  and  in  The  Eastern  Counties 
Railway  Company  v.  Haivkes  (6).  Lord  St.  Leonards  seems  to 
treat  those  cases  in  the  same  manner.  If  the  shareholders  here 
are  not  bound  by  this  contract  all  these  cases  may  be  considered  as 
swept  away.  Cage  v.  The  Newmarket  Railway  Company  (7),  does  not 
aflfect  this  case,  for  the  agreement  there  was  to  pay  before  entering 
into  possession  of  the  lands,  and  Lord  Campbell  in  judgment  (s) 
distinguished  that  case  from  all  others,  except  that  of  Webb.  The 
withdrawing  of  opposition  to  the  bill  is  a  sufficient  consideration  for 
such  an  agreement :  Simpson  v.  Lord  Howden{9), 

This  contract  was  bond  fide  entered  into,  and  Lord  St.  Leonards 
in  this  House,  in  The  Eastern  Counties  Railway  Company  v. 
Hawkes{\(i)y  mentions  with  approval,  jBdM?arrf«'8  ♦case  (11),  as  one 
showing  how  far  a  court  of  equity  has  properly  gone,  in  order  to 
bind  Railway  Companies  by  bond  fide  contracts  entered  into,  even 
in  contemplation  of  incorporation.  The  respondents  here  must  be 
taken,  in  point  of  fact,  to  have  adopted  this  contract.  In  Gooday 
V.   The  Colchester  Railway  Company  (12)   the  parties  did  nothing 


(1)  43  B.  E.  265  (1  My.  &  Or.  660). 

(2)  46  B.  E.  386  (3  My.  &  Or.  773). 

(3)  1  Bail.  Oas.  462. 

(4)  91  B.  B.  151  (1  D.  M.  &  G.  521). 

(5)  91  B.  B.  272  (1  D.  M.  &  Q.  721). 

(6)  Ante,  p.  183. 


(7)  88  B.  B.  658  (18  Q.  B.  457). 

(8)  88  B.  B.  666  (18  a  B.  470). 

(9)  9  01.  &  Fin.  61. 

(10)  AnU,  p.  206. 

(11)  43  B.  B.  265  (1  My.  &  Or.  650). 

(12)  99  K.  R.  70  (17  Beav.  132). 
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whatever,  but  here  shares  have  been  distributed,  and  money  paid 
upon  them,  so  that  the  powers  of  the  Act  have  been  put  in  exercise. 
Notice  has  been  served  upon  the  appellant  that  his  land  would  be 
required.  Now,  the  terms  of  the  contract  are  that  the  Company 
shall  pay  1,0002.  for  all  the  land  required  by  the  railway.  The 
respondents  have  done  that  which  is  within  the  words  of  the  con- 
tract. The  contract  was  not  conditional  on  the  land  being  actually 
taken,  and  evidence,  aliunde,  of  intention,  is  not  admissible,  in  order 
to  show  it  to  be  so :  Croome  v.  Lediard  (1). 

The  SoUcitor-Oeneral  (Sir  R,  BetheU)  and  Mr.  Roundell  Palmer 
{Mr.  J.  Hamilton  Humphreys  was  with  them)  for  the  respon- 
dents [cited  The  East  Anglian  Railways  Company  y.  The  Eastern 
Counties  Railway  Company  (2),  and  Salomons  v.  Laing  (s)]  : 

If  the  Company  could  not  make  such  a  contract  the  agents  of 
the  dofnpany  could  not,  for  an  agent  cannot  do  more  than  his 
principal  has  authority  to  do.  In  Macgregor  v.  The  Dover  and  Deal 
Railway  Company  (4),  a  contract  like  this  was  described  in  judg- 
ment (6)  as  "  a  ^promise  that  an  acSt  shall  be  done  contrary  to  the 
pubHc  law  of  the  country,  of  which  both  parties  are  bound  to  take 
notice.  The  act  is  therefore  illegal,  and  the  promise  that  it  shall  be 
done  is  a  void  promise."  Gage  v.  The  Newmarket  Railway  Com- 
pany{^)  proceeds  on  the  same  principle,  so  do  Coleman  v.  The 
Eastern  Counties  Company  (7),  Bagshaw  v.  'The  Eastern  Counties 
Company  (s).  [They  disputed  the  case  of  Edwards  v.  The  Grand 
Junction  Railway  Company  (9).]  The  case  of  Webb  v.  The  Direct 
Portsmouth  Railway  Company  {lO)  had  more  circumstances  of  real 
contract  about  it  than  the  present,  yet  specific  performance  was 
refused,  and  the  Lord  Chancbllor  reviewing  in  this  House  (ii)  the 
decision  in  that  case,  most  accurately  stated  the  principles  on  which 
that  refusal  proceeded.  Those  principles  directly  apply  to  the 
present  case,  which  must  be  governed  by  the  rule  laid  down  in 
Harnett  v.  Yielding  (12),  and  the  relief  now  sought  must  be  refused. 
Lord  Campbbll,  in  Gage  v.  The  Newmarket  Railway  Company  (vs), 
said   that  under  the    circumstances    there    stated,    which    much 


(1)  39  B.  B.  195  (2  My.  &  K.  251). 

(2)  87  B.  B.  783  (11  C.  B.  775). 

(3)  85  B.  B.  107  (12  Beav.  339). 

(4)  88  B.  B.  715  (18  Q.  B.  618). 

(5)  88  B.  B.  725  (18  Q.  B.  031). 

(6)  88  B.  B.  658  (18  Q.  B.  457). 

(7)  76B.  B.  78  (10  Beav.  1). 

^8)  86  B.  B.  148  (7  Hare,  114; 
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(9)  43  B.  B.  265  (1  My.  &  Or.  650). 

(10)  91  B.  B.  151  (1  D.  M.  &  G.  621). 

(11)  Ante,  p.  193. 

(12)  9B.  B.  p.  100  (2  Sch.  &  Lef. 
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(13)  88  B.  B.  666  (18  Q.  B.  469). 
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resemble  the  present,  the  Company  could  not  be  considered  as 
having  absolutely  covenanted  to  pay  the  money  whether  the  land 
was  required  or  not,  but  that  if  the  deed  would  bear  such  a  con- 
struction, it  was  ultra  vires  and  void.  The  actual  doing  of  the 
damage  is  the  real  condition  precedent  to  the  payment  of  the 
money :  Bland  v.  Crowley  (i). 

There  is  no  evidence  of  adoption  here ;  the  mere  surveying  of 
the  land  after  notice  was  no  adoption,  but  if  there  had  been  it 
would  not  assist  the  appellant.  The  Company  could  not  adopt 
a  contract  which  it  would  have  been  ultra  vires  for  the  Company 
itself  to  make.    *    ♦     * 

Mr.  Follett,  in  reply.     *     *     * 

The  Lord  Chamcbllor,  after  fully  stating  the  case,  said : 

Mr.  Preston's  proposition  is,  that  he  is  now  entitled  to  those 
two  sums  of  1,000{.  and  4,000/.,  because,  according  to  the  true 
meaning  of  the  agreement  which  the  respondents  entered  into,  it 
was  immaterial  whether  the  Company  took  any  part  of  his  land, 
or  injured  his  residence  in  any  'respect  or  not ;  Ihat  that  was  the 
bargain  entered  into ;  and,  had  it  not  been  for  that  bargain,  he 
would  have  opposed  the  bill  in  Parliament,  and  therefore  might 
have  succeeded  in  preventing  the  existence  of  this  Company ;  and 
that  although  in  truth  the  Company  has  not  taken  any  of  his  land, 
and  certainly  not  injured  his  residence,  because  the  railway  has 
never  been  formed  at  all,  still  he  is  entitled  to  these  two  sums. 

A  contract  was  entered  into,  not  between  Mr.  Preston  and  the 
Company,  but  between  Mr.  Preston  and  two  gentlemen  of  the 
names  of  Yates  and  Harper,  who  were  called  the  projectors,  and 
were  endeavouring  to  form  this  Company.  The  process  of  reason- 
ing whereby  Mr.  Preston  seeks  to  charge  the  Company  is  this : 
He  says:  ''I  entered  into  a  contract  with  Mr.  Yates  and  Mr. 
Harper,  the  projectors  of  the  Company,  and  consequently,  I  have 
a  right  to  assume  that  by  my  withdrawing  my  opposition,  Mr. 
Yates  and  Mr.  Harper  succeeded  in  inducing  the  Legislature  to 
constitute  this  Company;  and  the  Company  *  therefore  comes  in 
esse  cum  onere,  and  must  take  existence  with  that  burden  attached 
to  it,  and  must  fulfil  this  amongst  other  contracts.*' 

In  the  able  argument  which  was  addressed  to  us  by  the  learned 
Solicitor 'Oeneralf  that  doctrine  was  very  much  questioned.  And, 
had  it  been  necessary  upon  the  present  occasion  fully  to  make  ui) 

(1)  6  Ex.  522. 
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my  mind  on  the  subject,  whether  that  doctrine  is  correct  or  not, 


Preston 
I  should  have  desired  much  further  time  for  consideration.     I  am  propribtors 

OP  THE 
LiVEBPOOL, 


aware  that  that  is  a  doctrine  which  was  acted  upon  by  Lord 
CoTTENHAM ;  and  the  Solicitor-General  indeed  endeavoured  to 
explain  some  of  the  cases,  to  show  that  he  had  not  quite  gone 
that  length.  I  confess  I  think  it  must  be  taken  that  that  doctrine 
has  been  acted  upon  in  a  great  many  cases  by  Lord  Gottbnham. 
And  it  has  been  acted  upon  in  so  many  cases  that  it  would  be 
very  inexpedient  o£f-hand  to  say  that  that  doctrine  cannot  be 
sustained,  when  one  considers  how  much  may  have  been  done 
upon  the  faith  of  it.  I  must  however  own,  that  when  the  subject 
comes  to  be  very  closely  examined,  I  think  there  are  objections  of 
the  gravest  nature  to  its  adoption,  objections  which  do  not  seem 
sufficiently  to  have  pressed  upon  the  mind  of  his  Lordship.  Lord 
CoTTENHAM  accod  upon  this  principle,  that  the  Railway  Company 
was  the  successor  of  the  projectors,  or  the  assignee,  if  one  may 
say  so,  of  the  projectors,  and  must  take  existence  subject  to  the 
burdens  which  had  been  contracted  for  by  those  who  were  the 
promoters  of  it,  and  to  whom  it  owed  its  existence.  It  is  manifest 
that  that  doctrine  is  open  to  great  objections,  for  when  a  Com- 
pany is  incorporated  by  Act  of  Parliament,  hundreds,  I  may  say 
thousands  of  persons  from  all  parts  of  the  kingdom  come  and 
purchase  shares  upon  the  faith  that  the  Act  of  Parliament  tells 
them  what  their  liabilities  are.  And  in  what  position  are  they 
placed  when,  upon  looking  for  their  *dividend,  they  are  told,  "  You 
can  have  no  dividend,  because  contracts  to  the  amount  of  a  million 
(for  it  might  go  to  that  extent)  have  been  entered  into  to  pay 
persons  sums  of  money  which  will  come  out  of  your  capital; 
and  subject  to  which  obligations  you  owe  your  existence."  The 
answer  that  may  be  made  to  that  is,  "  I  have  had  no  notice  of 
that ;  I  see  in  the  Act  of  Parliament,  which  is  my  title-deed, 
that  there  is  no  allusion  to  anything  of  the  sort."  Now  and 
then,  there  is  on  the  face  of  an  Act  of  Parliament,  a  stipulation 
that  the  lands  of  Mr.  Johnson,  or  Mr.  Jackson,  are  not  to  be 
taken  without  such  and  such  payments,  or  such  and  such 
stipulations.  Of  course  no  complaint  can  be  made  when  that 
is  found ;  but  I  must  say,  that  the  complaints  which  may  really 
and  seriously  be  made  by  persons  in  respect  of  their  being  bound 
by  contracts  not  apparent  upon  the  face  of  the  Act  of  Parliament, 
are  formidable  to  the  last  degree.  Observe,  my  Lords,  to  what 
this  doctrine  leads.     There  is  that  case  of  Lord  Petre,  at  which 
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Preston  everybody  starts  when  he  hears  it,  in  which  there  was  a  contract 
Proprietors  entered  into  by  the  projectors  of  a  Company,  that  if  Lord  Petre 
OF  THE  ^vovild  withdraw  his  opposition,  they  would  pay  him  120,000Z.  for 
that  which  was  not  worth  above  4,000Z.  It  may  be  that  some  of 
those  who  purchased  the  shares  of  that  Company  were  aware  of 
that  contract ;  but  in  all  probability  that  was  not  the  case  with  the 
majority.  If  this  might  be  done  once,  as  in  the  case  of  Lord 
Petre,  it  might  have  been  done  w^ith  ten  other  landed  proprietors, 
and  there  would  have  been  above  a  million  of  the  capital  of  the 
subscribers  contracted  away  from  them  without  any  sort  of  know- 
ledge upon  their  part,  and  for  purposes  quite  foreign  from  those 
for  which  they  subscribed.  I,  however,  only  point  out  this,  because 
there  may  be  considerations  which  may  outweigh  those  which  I 
have  now  mentioned,  and  it  may  *be,  when  the  matter  comes  to 
be  looked  into  more  closely,  notwithstanding  all  those  formidable 
objections,  that  Lord  Cottemham's  view  of  the  case  is  the  correct 
one;  at  all  events,  having  been  acted  upon  so  long,  it  may  be 
inexpedient  hastily  to  depart  from  it.  If,  therefore,  this  case  had 
turned  upon  the  validity  or  non-validity  of  that  doctrine,  I  should 
have  desired  of  your  Lordships  farther  time  to  consider  as  to  the 
course  which  was  to  be  taken ;  but  it  does  not. 

The  reasoning  of  Mr.  Preston  is  this.  ''This  was  a  contract 
entered  into  by  the  projectors,  that  I  was  to  withdraw  my  opposition 
upon  the  terms  of  my  receiving  the  sum  of  5,0002.  I  did  withdraw 
that  opposition,  and  tliey  got  their  bill ;  they  are  therefore  bound 
by  that  contract,  and  I  call  upon  them  to  perform  it"  That  would 
have  given  rise  to  the  application  or  non-application  of  the  doctrine 
to  which  I  have  adverted  if  it  had  been  true — if  there  ever  had 
been  such  a  contract,  when  truly  construed,  between  Mr.  Preston 
and  the  projectors,  Mr.  Yates  and  Mr.  Harper.  But  I  certainly 
concur  with  the  Master  of  the  Bolls,  that  in  truth  we  are  entitled 
to  say  there  never  was  any  such  contract.  The  contract  was  not 
simpliciter,  "  If  you  withdraw  your  opposition,  the  Company  will 
pay  you  1,000Z.  and  4,000/.,"  that  was  only  one  of  the  terms  of  a 
complicated  contract,  and  your  Lordships  must  look  at  the  whole 
of  the  contract  to  see  what  is  its  true  interpretation. 

Now  let  us  see  what  is  the  contract.  (His  Lordship  read  its 
several  articles.)  Is  that  an  absolute  contract,  or  is  it  not  all  a 
conditional  contract,  that  if  the  railway  is  made  these  terms  shall 
be  adhered  to  ?  With  regard  to  the  last  three  stipulations  it  is 
absurd  to  suppose  that  it  was  an  absolute  contract,  unless  there 
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should  be  a  railway  made.  If  funds  cannot  be  raised  to  make  the 
railway,  can  it  be  gravely  contended  that  the  Company  did  bind 
itself  to  make  a  railway  station  at  Flasby  ?  It  is  absurd.  It  *Nvas 
only  a  conditional  contract  entered  into  upon  the  notion  that  the 
railway  would  be  made.  So  again  as  to  the  tunnel.  It  cannot  be 
gravely  stated  that  the  respondents  are  bound,  although  there  is 
no  railway,  to  make  a  tunnel  under  a  particular  wood.  That  would 
be  ridiculous.  Therefore,  looking  at  the  whole  contract  together, 
it  is  obvious  that  the  last  three  terms  must  have  been  intended  to 
be  conditional  upon  the  making  of  the  railway.  If  that  is  so,  is 
not  the  first  term  of  the  contract  to  be  construed  in  the  same 
manner  also,  namely,  if  the  Act  passes,  the  appellant  is  to  have 
l,000i.  for  all  lands  required  by  the  Company,  "and  4,000i.  for 
injury  to  his  residence  consequent  upon  the  making  of  the  railway." 
That  all  means  if  there  is  any  land  taken,  if  there  is  any  injury  to 
his  residence,  and  if  there  is  a  railway  made.  If  the  railway  had 
been  made  he  would  not  have  been  bound  to  prove  injury  to  his 
property.  I  think  it  was  meant  that  if  the  railway  was  made,  it 
was  to  be  assumed  that  it  would  injure  his  residence,  and  for  that 
he  was  to  receive  this  sum  of  4,000Z,  But  it  is  not  true  to  repre- 
sent that  the  contract  was  made  simpliciter  that  if  he  withdrew  his 
opposition,  and  certain  other  things  happened,  (which  did  not 
happen),  then  the  respondents  were  to  pay  this  money.  That  is 
a  very  short  mode  of  disposing  of  this  case ;  but  it  is  the  ground 
upon  which,  as  I  collect,  from  the  short  judgment  in  the  Court 
below,  the  Mastbr  of  the  Bolls  went.  He  thought  it  so  clear, 
that  he  did  not  call  on  the  other  side  to  argue  at  all.  The  case 
seemed  to  him  to  be  conclusive.  I  do  not,  however,  hesitate  to  say, 
if  that  is  not  so,  that  even  adopting  Lord  Cottenham*s  doctrine, 
and  supposing  contracts  made  by  projectors  are  afterwards  to  be 
binding  upon  Companies,  still  that  doctrine  cannot  apply  here, 
it  can  only  be  that  contracts,  which  the  Bailway  Company  might 
lawfully  have  entered  into  after  the  Company  had  been  *formed, 
shall  he  binding  if  they  were  entered  into  by  those  who  might  be 
considered  as  agents  for  the  Company  before  the  Company  came 
into  corporate  existence. 

In  another  ca8e(i)  Lord  Campbell  stated  that  a  contract  like 
this  would  have  been  vltra  rives.  That  is  very  high  confirmation 
of  the  doctrine  I  am  now  declaring ;  but  I  cannot  hesitate  to  say, 
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even  if  Lord  Campbell  had  stated  nothing  of  the  sort,  that  I  should 
PRoPBra-oRs  ^^^^  had  no  possible  doubt  that  it  is  ultra  vires  of  a  corporation 
established  for  the  purpose  of  applying  the  funds  of  its  subscribers 
in  making  a  railway,  to  enter  into  a  covenant  to  pay  5,000t  to 
a  person  for  not  opposing  them  in  Parliament.  To  do  so  is  entirely 
beyond  the  powers  intended  to  be  conferred,  or  that  ever  were 
conferred  upon  the  directors  of  a  Railway  Company. 

I  state  this  because  I  have  no  wish  to  shrink  from  giving  that 
as  my  opinion.  I  go  entirely  upon  the  other  ground  as  to  the 
construction  of  the  agreement  here,  as  to  which  I  shall  only  make 
one  observation.  It  was  put  as  a  sort  of  argumentum  ad  homlnem 
that  I  ought  not  so  to  hold,  because  I  held  the  contrary  when  I 
had  to  construe  the  agreement  upon  demurrer.  In  the  first  place, 
if  I  altered  my  opinion  now,  I  should  be  bound  to  say  so ;  but 
when  the  agreement  was  stated  to  me,  all  these  other  matters  were 
left  out.  It  was  stated  to  me  as  an  agreement  that  if  the  Act 
passed,  they  would  pay  the  5,000Z.  An  authority  was  quoted  from 
the  Court  of  Exchequer  which  seemed  to  me  completely  to  govern 
the  case.  I  rather  believe  that  I  should  now  decide  in  the  same 
way  in  which  I  then  decided,  if  thB  agreement  was  what  it  was 
then  stated  to  be.  When  the  agreement  is  looked  at  with  the 
other  terms  introduced  into  it,  they  give  it  a  new  character.  *I 
do  not  go  upon  all  the  other  points  as  to  the  parol  evidence,  and 
other  matters.  It  is  quite  unnecessary  to  discuss  them  ;  it  may  be 
that  they  add  to  the  case  and  it  may  be  that  they  do  not.  The 
short  ground  upon  which  I  go  is,  that  there  is  no  such  contract  as 
that  which  the  parties  are  seeking  to  enforce  ;  that  is  to  say,  that 
which  they  are  seeking  to  enforce  as  a  contract  is  only  one  term 
of  a  complex  contract,  which  single  term,  taken  with  the  others, 
has  a  totally  different  meaning  from  that  which,  taken  alone,  it 
purports  to  possess. 


[  ♦BBS  ] 


Lord  Brougham: 

My  Lords,  I  take  exactly  the  same  view  of  this  case,  in  all  its 
branches,  as  that  which  my  noble  and  learned  friend  has  taken. 
With  respect  to  what  has  been  said  of  the  doctrine  held  or  supposed 
to  have  been  held  by  Lord  Cottenham  in  more  cases  than  one,  I 
am  exceedingly  glad  that  we  can  dispose  of  this  case  without  enter- 
ing into  that  argument  and  without  giving  our  opinion  as  to  that 
doctrine  generally,  I  have  more  than  doubts  of  the  soundness  of 
those  dicta,  I  may  say  of  those  judgments  of  my  noble  and  learned 
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friend,  now  no  more;    I  have  more  than  doiihts.     I  think  they      Prestox 

r. 
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[  ^624  1 


were  carrying  very  far,  indeed  a  great  deal  too  far,  certain  doctrines  propbietors 
which  had  themselves  been  the  subject  of  dispute.    But  I  am  very 
glad  indeed  that  we  can  dispose  of  the  present  case  without  finally, 
by  the  authority  of  this  House,  giving  our  judgment  upon  the 
validity  of  the  principles  so  laid  down. 

But  with  respect  to  this  case  I  really  entertain  no  manner  of 
doubt  whatever.  I  mean  with  respect  to  the  construction  of  this 
agreement,  for  I  throw  altogether  out  of  view  the  parol  evidence, 
and  go  entirely  upon  the  contract  itself. 

The  contention  for  the  appellant  is,  that  the  contract  must  be 
taken  to  be  an  undertaking  by  the  Company  when  ^called  into 
existence  by  the  Act  of  incorporation,  a  mere  necessary  consequence 
of  that  Act  passing  to  incorporate  the  shareholders  in  consideration 
of  Mr.  Cooper  Preston  withdrawing  his  opposition  to  the  passing  of 
the  bill  into  an  Act.  For  that  simple  act  they  are  to  pay  him 
1,0002.  for  the  land  required.  But  if  there  was  no  land  required  at 
all,  it  seems  a  strong  thing  to  say  that  they  undertook  to  pay  him 
1,0002.  on  the  ground  of  the  value  of  the  land,  whether  the  land  was 
required  or  not ;  and  4,0002.  for  the  damage  done  to  his  residence, 
whether  any  damage  should  be  done  to  it  or  not.  Now  I  can  well 
understand  that  they  might  undertake  to  pay,  and  that  he  might 
stipulate  to  receive,  4,0002.  for  damage  to  his  residence,  without 
considering  whether  damage  actually  was  done  to  it  or  not,  because 
it  might  be  a  guarantee  against  the  possibility  of  damage.  He 
might  stipulate  to  have  a  certain  sum,  and  they  might  agree  to 
assure  him  a  certain  sum  without  consideration  of  whether  the 
damage  would  be  greater  or  lesa,  or  whether  the  damage  was  done 
or  not,  just  as  they  assured  him  1,0002.  for  the  land  they  might  take, 
whether  the  land  was  more  or  less  worth  that  sum.  But  it  seems  a 
very  strong  supposition  to  make  that  the  one  party  stipulated  to 
receive,  and  the  other  party  undertook  to  pay,  1,0002.  for  the  land 
required  for  the  railway,  whether  any  railway  was  made  or  not, 
whether  any  land  was  taken  or  not,  as  well  as  4,0002.  for  the  damage 
to  his  residence,  whether  any  damage  was  done  or  not,  consequent 
upon  the  land  being  taken,  and  the  railway  being  driven  through 
that  land. 

Observe  the  words  of  the  agreement.  It  does  not  say  4,0002.  for 
the  residential  injury  done  to  the  estate.  If  it  did,  though  an 
argument  might  not  be  unfairly  maintained,  that  the  4,0002.  were 
to  be  paid  in  the  event  of  any  injury  being  actually  done  ;  yet  I  go 


298 


1856.     H.  L.     5  H.  L.  C.  624-626. 


[r.r. 


BO  far  with  the  *appellant's  construction,  and  against  the  respon- 


Prbston 

propribtobs  dents,  as  to  agree  that  the  4,000i.  might  be  payable  for  residential 
LivEBP(X)L  <Ja™ag6>  whether  any  damage  was  done  or  not,  provided  the  railway 
Manchbs-  had  been  actually  made.  On  the  other  hand,  if  the  words  had  been 
Bailwat. 

[  *625  ] 


[  *626  ] 


the  same  as  to  the  residential  damage  as  with  respect  to  taking  the 
lands,  namely,  and  a  further  sum  of  4,000{.  for  residential  injury 
done  to  the  estate,  or  which  may  be  done  to  the  estate,  I  should 
have  then  said  the  Company  can  only  mean  to  pay  in  the  event  of 
any  residential  injury  being  actually  done. 

As  to  the  lands,  the  appellant  contends  in  the  same  way  that  he 
has  a  right  to  1,0001.,  not  only  whether  more  or  less  land  was  taken, 
but  whether  any  land  was  required  or  not.  I  hold  that  to  be  a 
most  extravagant  construction.  The  words  "  the  sum  of  1,OOOJ.  for 
all  lands  required  by  the  Company,"  do  not  ex  vi  termini  mean,  nor 
can  they  mean,  anything  else  than  land  which  may  be  required  by 
the  Company,  provided  the  Company  should  require  any  land. 
The  reading  of  the  appellant  is,  as  if  the  first  of  the  four  conditions 
of  the  contract  had  contained  these  words,  "  1,000Z.  for  all  lands 
which  may  be  required  by  the  Company  for  the  due  making  of  the 
railway,  whether  the  Company  shall  ever  make  the  railway  or  not, 
or  require  any  lands  or  not,  and  4,000Z.  for  the  residential  damage.*' 
Such  a  reading  of  the  contract  cannot  be  supported. 

The  rest  of  this  contract  throws  great  light,  I  think,  upon  the 
construction  of  the  first  clause.  The  first  clause  relates  to  the 
purchase  of  the  lands  and  the  injury  to  the  residence.  The  second 
clause  relates  to  the  driving  of  the  railway  near  the  Low  Wood,  and 
imposes  certain  restrictions,  in  order  not  to  injure  that  part  of  the 
property  of  Mr.  Cooper  Preston.  Then  the  third  clause  relates  to 
the  tunnel ;  and  the  fourth  to  the  passenger  station  at  Flashy. 
Does  not  the  whole  stand  upon  the  like,  nay  upon  the  same  footing  ? 
If  the  railway  is  made,  certain  conditions  '''are  imposed  upon  tlie 
Company,  and  certain  terms  are  stipulated  for  by  Mr.  Cooper 
Preston  as  to  the  woods.  In  like  manner  if  the  work  takes  place, 
there  is  a  certain  condition  as  to  the  tunnel ;  and  in  like  manner 
there  is  a  certain  condition  as  to  the  station.  In  the  second,  third, 
and  fourth  terms  of  the  contract  there  are  these  conditions.  As  in 
the  first  there  is  a  certain  condition  as  to  the  purchase  of  the  lands 
required  and  the  residential  damage.  I  think  it  would  not  be  going 
too  far  to  say  that  you  might  just  as  well  argue  that  the  Company 
was  bound  to  make  the  tunnel,  or  to  make  the  station  under  the 
third  and  fourth  of  these  conditions,  as  to  say  whether  the  railway 
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is  made  or  not,  and  whether  any  land  is  required  or  not,  the  Com- 
pany is  bound  to  pay  the  1,0001.  and  the  4,000/.  I  take  it  that  is 
a  most  extravagant  construction,  and  contrary  to  the  reading  of  it 
as  a  sensible  instrument.  I  agree  with  my  noble  and  learned 
friend  that  that  puis  an  end  to  all  the  other  objections  that  have 
been  raised.  It  is  unnecessary  to  go  further  than  to  say  that  this 
contract,  giving  no  opinion,  as  we  are  not  bound  to  do,  upon  what 
might  be  the  effect  of  the  first  clause  without  the  other  three  (for  I 
go  even  so  far  as  that),  and  giving  no  opinion  upon  what  might  be 
the  effect  of  the  construction  to  be  put  upon  the  first  clause  if  the 
words  were  materially  different  from  the  words  which  were  relied 
upon  in  argument,  it  is  unnecessary  to  go  farther  than  to  say,  that 
taking  the  words  as  they  are,  and  the  contract  as  it  stands,  I  really 
can  have  no  doubt  that  this  contract  does  not  support  the  contention 
of  the  appellant,  and  that  his  Honour  the  Master  of  the  Bolls  in 
the  Court  below  has  come  to  a  right  conclusion  upon  it. 

Decree  affirmed  with  costs. 


Pbeston 

r. 
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SAVERY  V.   KING. 

(5  H.  L.  C.  627—670 ;  S.  C.  25  L.  J.  Ch.  482 ;  2  Jur.  N.  S.  503 ;  4  W.  B.  471.) 

When  a  son,  recently  after  attaining  his  majority,  makes  over  property 
to  his  father  without  consideration,  or  for  an  inadequate  consideration, 
equity  will  require  the  father  to  be  able  to  show  that  the  son  was  really  a 
free  agent,  and  had  adequate  and  independent  advice  (1). 

When  a  solicitor  purchases  or  obtains  a  benefit  from  a  client,  he  must 
show  that  he  has  taken  no  advantage  of  his  professional  position,  but  has 
done  as  much  to  protect  the  client's  interest  as  he  would  have  done  in  the 
case  of  the  client  dealing  with  a  stranger  (2). 

There  can  be  no  ratification  of  an  invalid  transaction  where  the  person 
performing  the  supposed  act  of  ratification  has  been  kept  by  the  conduct  of 
the  party  in  whose  favour  it  is  made,  unaware  of  the  invalidity  of  the  first 
transcustion,  and  has  not,  at  the  time  of  the  supposed  ratification,  the  means 
of  forming  an  independent  judgment  (3). 

J.  had  a  life  estate  in  certain  land  in  Devonshire,  with  remainder  to  his 
sons  in  tail  male ;  B.  was  his  eldest  son,  S.  was  J.'s  solicitor,  to  whom  J. 
was  indebted  in  a  sum  of  about  9,660^  On  this  sum,  J.  was  paying  5  per 
cent,  interest,  and  the  debt  was  partly  secured  by  11  policies  of  assurance 
on  J.'s  life  for  sums  amounting  to  8,700/.,  the  premiums  of  which,  as  well 
as  the  principal  money,  were  charged  on  his  life  estate.  In  March,  1835, 
it  was  arranged  between  J.  and  S.,  an  arrangement  to  which  B.  (who  had 
then  only  just  come  of  age,  and  who  was  living  in  his  father's  house), 
assented,  that  a  disentailing  deed  should  be  executed,  and  that  J.  and  B. 
should  then  execute  a  mortgage  to  S.  for  10,000/.,  with  a  power  of  sale, 
the  diCferenoe  in  the  amounts  being  made  up  by  a  further  advance,  the 

(1)  Tate  v.  WiUiamsMi  (1866)  L.  B.      252,  35  L.  J.  Ch.  267. 

2  Ch.  55.  (3)  Moron  v.  Payne  (1873)  L.  B.  8 

(2)  Rhodes  V.  Bate  (1866)  L.  B.  1  Ch.      Ch.  881,  43  L.  J.  Ch.  240. 


1856. 

Feb,  14, 15, 

18, 19,  21,  2>. 

May  9. 

Lord 

Obanworth, 

L.C. 

I^ord 
Brougham. 
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S  A  VERY  interest  being  reduced  to  4  per  cent.,  and  the  policies  of  assurance  assigned 

r.  to  R.  for  his  use ;  all  this  was  done.     In  this  transaction,  H.  had  no  other 

^^^"'  professional  advice  than  that  of  8.,  who  was  his  father's  solicitor,  and  was 

also  the  mortgagee : 

Held,  that  as  to  R.,  this  mortgage  was  invalid. 

J.  afterwards  borrowed  more  money  from  S.,  repayment  of  which  was 
secured  by  charges  on  the  Devonshire  estate,  executed  by  both  J.  and  R., 
and  with  some  of  this  money,  property  was  bought  in  Hampshire,  which 
[  *i»28  ]  was  conveyed  to  R.    The  incumbrances  *on  the  Devonshire  estate  being 

thus  largely  increased,  it  was  afterwards  put  up  to  sale  (in  order  to  dis- 
charge all  incumbrances),  but  was  bought  in,  and  was  ultimately  purchased 
by  S.  for  a  sum  of  23,800/.  of  which  3,000/.  were  paid  to  R.  for  his  use,  and 
a  small  balance  paid  to  J.  In  these  various  transactions,  R.  had  no  pro- 
fessional advice  but  that  of  S. : 

Held,  that  this  sale  was  invalid  so  far  as  R.  was  concerned,  and  accounts 
were  directed. 

The  bill  to  set  aside  these  transactions  was  not  filed  till  1847  : 

Held,  that  under  the  circumstances  of  this  case,  the  delay  was  no  answer 
to  R.'s  title  to  relief. 

The  decree  of  the  Court  below  was  varied,  but  only  as  to  a  small  extent, 
not  the  material  subject  of  the  appeal : 

Held,  therefore,  that  the  appellant  must  pay  the  costs  of  the  appeal. 

The  appellant  was,  up  to  1858,  an  attorney  and  solicitor,  carrying 
on  business  at  Modbury,  in  Devonshire,  and  was  for  many  years 
the  attorney  and  solicitor  of  the  respondent,  John  King.  That 
respondent  was,  under  a  will  made  in  1809,  the  tenant  for  life  of  an 
estate  called  Fowelscombe,  in  the  parish  of  Modbury,  and  having 
entered  into  possession  in  1811,  he  resided  there  till  1835,  when  he 
removed  to  Corhampton,  in  Hampshire,  where  he  kept  a  subscription 
pack  of  hounds,  from  which  he  derived  an  income  of  about  1,000Z. 
a  year.  The  estate  of  Fowelscombe  was  devised  to  trustees  for  the 
use  of  John  King  for  life,  with  remainder  to  the  first  and  every 
other  son  of  the  said  John  King  successively  in  tail  male.  The 
respondent,  Richard  King,  was  the  eldest  son  of  John  King,  and 
attained  twenty-one  on  the  7th  May,  1885,  and  was  then  unmarried. 
There  were,  besides,  a  son  and  daughter.  Richard  lived  entirely 
with  his  father. 

Previously  to  March,  1885,  John  King  had  become  indebted  to 
the  appellant  in  various  sums,  amounting  together  to  about 
9,6672.  16«.  8^.,  secured  by  mortgage  of  his  life  estate  in  Fowels- 
[  *629  ]  combe,  and  also  by  policies  of  assurance  *on  his  life,  amounting 
in  the  whole  to  8,700?.,  the  premiums  on  which,  amounting  to 
809Z.  18«.  Id.  per  annum,  were  payable  by  John  King.  The  rents  of 
these  estates  amounted  to  about  900Z.,  and  were  more  than  sufficient 
to  satisfy  the  interest  on  such  mortgages  and  premiums  of  insurance, 
which  in  the  whole  amounted  to  about  790/.     On  the  21st  February, 
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1885,  the  appellant  went  on  a  visit  to  John  King,  at  Corhamplon,       Savsby 
where  he  remained  until  the  9th  March.  King. 

The  interests  of  the  respondents  in  the  devised  estates  and  the 
appellant's  mortgage  thereon,  were  often  the  subjects  of  after-dinner 
conversation  between  the  appellant  and  one  or  both  of  the  respon- 
dents. It  was  arranged  that  the  entail  should  be  barred,  and  that 
the  appellant  (whose  securities  bore  interest  at  five  per  cent.)  should 
procure  10,000Z.  at  four  per  cent.,  to  enable  John  King  to  pay  him 
off.  This  sum  was  to  be  advanced  upon  a  mortgage  of  the  fee  of 
the  devised  estates. 

On  the  14th  March,  1885,  the  appellant  sent  the  following  letter 
to  John  King : 

'^  I  have  this  day  looked  into  your  late  uncle's  will,  and  I  find  the 
Fowelscombe  property  is  settled  to  you  for  life,  and  to  your  sons  in 
tail  male ;  and  in  case  of  your  having  no  male  heir,  or  such  dying 
under  age  or  in  your  lifetime,  without  a  recovery  being  suflfered,  the 
property  goes  off  to  another  family.  I  should,  therefore,  advise 
that  you  and  Eichard  should,  without  any  loss  of  time  (if  he  be  of 
age),  join  in  suffering  a  recovery,  which  would  enable  him  at  once 
(subject  to  your  life-interest)  to  give  the  property  by  will  to  his 
brother  or  sister,  or  to  do,  in  fact,  what  he  pleased  with  it.  This 
you  understand  will  effectually  prevent  the  property  going  away 
from  his  sister,  in  case  his  brother  John  and  himself  should  die 
unmarried  and  without  issue.  In  case  of  Bichard's  death  in  your 
lifetime,  without  a  recovery,  *and  John's  dying  under  age,  the  sister  [  •630  ] 
could  not  possess  the  property ;  and  I  think  it,  therefore,  most 
desirable  the  recovery  should  be  suffered  immediately.  The  uses  of 
this  recovery  may  be  as  you  and  Bicbard  think  proper  (that  is  to 
say),  either  settled  to  you  for  your  life  (as  is  now  the  case),  with 
remainder  in  fee-simple  to  Bichard  after  your  death,  thereby  barring 
all  risk  of  the  property  going  away  from  the  family ;  and  in  this 
case  the  insurance  on  your  life  must  be  kept  up  by  you,  as  now 
done,  to  secure  the  sum  due  from  you  at  your  death,  or  the  uses 
may  be  declared  to  secure  the  same  on  the  property,  and  subject 
thereto  in  fee  to  Bichard ;  and  in  this  way  you  may  keep  up  the 
insurance,  so  as  to  secure  the  whole  sum  again  at  your  death  to 
Bichard,  and  thereby  save  in  interest  about  lOOZ.  per  annum.  This 
will  be  the  least  expensive  mode  of  proceeding,  and  be  more  desirable 
to  all  parties.  As  to  the  sale  of  the  estate,  you  are  quite  aware  that 
it  is  a  most  desirable  property;  and  although  the  money  would  give 
a  larger  income,  I  confess  were  I  you  and  Bichard,  I  should  be  more 


802  1856.    H.  L.    5  H.  L.  C.  680—681.  [b.b. 

Bavery  inclined  to  keep  it ;  and  if  you  come  to  the  above  arrangement,  I  see 
Kino.  ^o  reason  why  you  should  not  do  so.  However,  the  recovery  being 
suffered,  you  and  Bichard  can  then  do  as  you  may  both  think  best ; 
but  as  this  is  of  consequence  to  your  family,  I  do  advise  most 
strenuously  that  no  time  be  lost  to  secure  the  property.  Life  is  very 
uncertain ;  and  the  death  of  tbe  two  boys  in  your  lifetime,  without 
a  recovery,  would  leave  Mrs.  and  Miss  King  deprived  of  that  estate 
which  is  now  in  your  and  his  power  to  avert.  I  write  this  with  a 
view  only  to  the  benefit  of  your  family,  and  I  hope  you  will  both  give  it 
your  best  consideration."  On  the  same  day  the  appellant  informed 
Mr.  Shortland,  his  conveyancer,  of  his  intention  to  send  instructions 
for  the  disentailing  deeds  on  an  early  day  in  the  next  week.  On 
[  *63i  ]  «the  18th  March,  1835,  the  appellant  sent  to  Mr.  Shortland  a  letter, 
from  which  the  following  is  an  extract : 

''  I  also  send  you  the  last  deed  of  further  charge  to  me,  which 
fully  recites  the  original  mortgage  and  subsequent  further  charges 
to  me,  and  as  you  will  perceive  there  is  some  interest,  about  800/., 
I  think,  due,  and  I  am  to  pay  or  advance  somewhat  more  very  soon,  I 
will  thank  you  to  draw  the  necessary  deed  of  uses ;  and  as  it  is  intended 
that  the  property  should  be  made  in  the  first  place  subject  to  the 
9,000/.,  and  perhaps  any  further  sum  not  exceeding  10,000i.  to  me, 
and  then  to  King  for  life  and  his  son  in  fee,  I  have  thought  it  might 
save  you  some  trouble  to  send  you  Higham's  draft  which  you  drew 
some  years  since,  and  which  seems  to  me  somewhat  similar  to  the 
present  case.  By  doing  it  as  above.  King  and  his  son  may  keep  up 
the  whole  or  such  part  of  the  insurances  as  they  may  choose,  so  as 
to  repay  young  King  either  the  whole  or  part  of  the  insurance  as 
they  please  on  the  father's  death.  If  my  money  remain,  I  shall 
take  no  more  than  4/.  per  cent.  Young  King  was,  I  think,  of  age 
(by  birth)  about  ten  days  since,  and  the  fact  of  his  birth  can  be 
sworn  to  by  many  persons  who  were  present.  And  I  believe  he  was 
privately  baptised  at  Holme,  and  a  registry  of  it  entered.  He  was 
not  admitted  into  church  until  some  months  after  his  birth,  and 
this  was  done  at  Ugborough.  I  conclude  proof  by  affidavit  will  be 
quite  sufficient  by  the  mother  and  others.  I  expect  King  and  his 
son  will  be  here  in  about  ten  days  ;  I  shall  therefore  feel  obliged  by 
your  attention  to  this  matter  as  quickly  as  you  can." 

Drafts  of  indentures  of  lease  and  release  (afterwards  dated  6th  and 
7th  April,  1885),  were  prepared  by  Mr.  Shortland ;  and  by  them, 
Bichard  King,  with  the  consent  of  John  King,  and  of  the  appellant, 
and  for  the  purpose  of  barring  all  estates  tail  and  remainders 
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therein  in  the  said  ^devised  estates,  conveyed  the  same  unto  J.  8.       Saveby 
Brooking,  his  heirs  and  assigns,  toehold  the  same  (subject  to  the        king. 
estates  and  interests  of  John  King  and  the  appellant  therein)  unto       [  *6.s2  ] 
J.  S.  Brooking,  his  heirs,  &c.,  to  the  use  of  Richard  King,  his  heirs 
and  assigns  for  ever. 

Drafts  of  other  indentures  of  lease  and  release,  afterwards  dated 
the  7th  and  8th  days  of  April,  1835,  were  also  prepared  by  Mr. 
Shortland,  and  by  these  indentures,  when  executed,  in  consideration 
of  9,667^.  168.  6d.  due  on  the  mortgages,  and  of  8S2{.  88.  4td.  expressed 
to  be  advanced  by  the  appellant  to  the  respondents,  Richard  King 
and  John  King,  the  respondents  conveyed  the  devised  estates  to  the 
use  of  the  appellant,  his  heirs  and  assigns,  subject  to  a  proviso  for 
redemption  on  payment  by  the  said  respondents,  or  either  of  them, 
to  the  appellant  of  10,000/.,  with  interest,  at  41.  per  cent,  if 
punctually  paid  (with  a  power  of  sale  on  non-payment  of  the  debt 
due) ;  and  it  was  declared  that  as  between  Richard  King,  and  his 
heu's,  executors,  &c.,  and  John  King,  his  heirs,  executors  &c.,  but 
without  prejudice  to  the  appellant's  rights  and  interest,  the  10,000L 
aiid  interest  should  be  deemed  the  debt  of  John  King,  and  his  real 
and  personal  estate  should  be  liable  to  exonerate  Richard  King,  his 
heirs,  executors,  administrators,  and  assigns  therefrom. 

It  was  part  of  the  arrangement  come  to  between  the  respondents 
and  the  appellant  that,  on  the  execution  of  the  mortgage  for  the 
10,0002.,  the  policies  of  assurance  on  the  life  of  John  King  should 
be  assigned  to  Richard  King,  and  a  draft  of  such  an  assignment 
was  accordingly  prepared  by  Mr.  Shortland,  and  was  afterwards 
executed.    It  bore  date  8th  April,  1885. 

The  drafts  were  sent  by  Mr.  Shortland  to  the  appellant  on  the 
28th  March,  1835,  and  Mr.  Shortland  wrote  therewith  »to  the  [  ♦t>33  ] 
appellant  a  letter,  in  which  he  said,  ''  I  have  sent  the  draft  of  King's 
deed  for  destroying  the  estate  tail,  and  mortgaging  to  you.  As  the 
son  gives  up  so  much  without  any  apparent  consideration,  it  will  be 
necessary  for  you  to  have  evidence  within  your  power  to  show  that 
no  undue  influence  was  exercised  by  his  father,  but  that  he  (the  son) 
fully  understands  what  he  is  about,  the  more  particularly  as  the 
money  is  due  to  you,  and  you  are,  I  presume,  the  family  solicitor ; 
because,  were  the  son  at  any  future  period  to  try  and  impeach  the 
present  transaction,  the  circumstance  of  the  money  not  being  now 
advanced,  but  being  due  from  the  father  to  you,  might  weigh.  For 
your  own  security,  I  think  that,  if  the  money  had  now  been  obtained 
from  a  third  party,  it  would  have  been  better ;  at  any  rate,  I  would 
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savkry  suggest  that  by  way  of  caution  you  should ,  quoad  this  transaction,  have 
King.  some  person  concerned  for  the  son ;  you  of  course  know  how  far  you 
can  trust  the  parties  with  whom  you  are  dealing,  and  I  dare  say  have 
already  turned  over  these  matters.  Nevertheless,  I  thought  it  would 
be  as  well  just  to  point  them  out  to  you,  as  it  would  be  rather  an 
awkward  thing,  after  you  had  given  up  the  insurance,  for  the  son  to 
turn  round  on  you  and  say  that  his  father  exercised  an  undue 
control,  and  that  as  you  were  his  father's  soUcitor,  as  well  as  his,  you 
must  be  deemed  privy  to  it." 

The  appellant  did  not  in  any  way  communicate  to  Bichard  King 
such  advice  of  Mr.  Bhortland,  but  sent  the  drafts  to  Mr.  Kelly,  a 
solicitor,  of  Modbury,  to  peruse  on  behalf  of  Bichard  King. 

Mr.  Kelly  had  never  been  employed  by  Bichard  King,  and  was 
not  personally  known  to  him. 

The  appellant  gave  Mr.  Kelly  no  information  or  explanation  as  to 

the  transaction,  which  it  was  intended  to  carry  into  effect  by  the  deeds, 

[  *6U  ]       except  such  as  was  conveyed  *by  the  drafts  themselves.    Mr.  Kelly 

merely  perused  the  deeds  for  the  purpose  of  seeing  that  the  same 

were  in  proper  form,  and  returned  them  to  the  appellant  approved. 

At  the  commencement  of  the  month  of  April,  1886,  Bichard  King 
accompanied  John  King  to  Devonshire,  and  whilst  there  they  stayed 
for  a  few  days  with  Savery,  and  for  a  short  time  with  Thomas  King, 
the  uncle  of  Bichard  King,  at  North  Huish,  about  four  miles  from 
Modbury. 

Previously  to  their  leaving  Hampshire,  John  King  stated  to 
Bichard  King  that  the  object  of  their  visit  to  Devonshire  was,  that 
they  might  execute  some  deeds  for  the  purpose  of  cutting  off  the 
entail  in  the  devised  estates,  and  preventing  the  same  going  away 
from  the  respondent  Bichard  King's  sister,  in  the  event  of  the 
death  of  Bichard  and  his  brother  without  male  issue,  but  Bichard 
King  alleged  that  John  King  did  not,  previously  to  their  arrival  in 
Devonshire,  communicate  to  him  anything  respecting  the  intended 
mortgage,  the  subject  of  which  was  first  mentioned  to  him  at  the 
house  of  the  appellant  a  day  or  two  before  the  7th  April,  1885 ; 
but  Bichard  King,  from  his  ignorance  of  and  inexperience  in 
business,  did  not  comprehend  the  purport  of  what  was  said  to  him, 
nor  the  extent  to  which  his  interests  would  be  affected  thereby. 

The  appellant  and  respondents,  and  Mr.  Kelly,  met  at  the  office 
of  the  appellant,  when  the  deeds  were  produced  for  execution. 

The  following  is  Mr.  Kelly's  account  of  his  share  in  the  trans- 
action : 
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"  What  took  place,  as  near  as  I  can  recollect,  in  March,  1836,  or      Savkbt 

V, 

April,  1885,  is  as  follows :  The  draft  of  the  mortgage  deed  had  been  Kinu. 
previously  submitted  to  me  for  approval  on  behalf  of  Mr.  Bichard 
King,  and  as  far  as  the  contents  of  the  deed  went,  I  saw  nothing 
objectionable,  and  I  had  returned  the  same  to  Mr.  Savery  approved ; 
but  *at  my  introduction  to  the  plaintiff  at  Mr.  Savery's  oflSce  (never  [  *eu  ] 
having  seen  him  before),  I  thought  it  but  fair,  as  he  was  a  very 
young  man  (only  having  attained  his  majority  a  few  weeks  pre- 
viously), to  inquire  of  him,  if  he  was  aware  that  the  effect  of  the 
business  then  in  progress  would  deprive  himself  of  his  reversionary 
estate  in  the  Fowelscombe  property,  which,  but  for  this,  he  would 
become  entitled  to  at  the  decease  of  his  father.  To  this  he  replied, 
that  he  was  not  aware  that  such  would  be  the  effect.  I  then  told 
him,  as  I  was  a  total  stranger  to  him,  I  declined  to  take  upon 
myself  the  responsibility  of  advising  him  to  execute  the  deeds,  and 
advised  him  to  consult  his  uncle,  Mr.  Thomas  King,  of  North  Huish, 
or  Mr.  Barron,  a  solicitor  at  Plymouth,  who,  I  knew,  had  been 
solicitor  for  some  years  to  parts  of  his  family.  That  previously  to 
the  above  conversation  I  and  the  plaintiff  (meaning  Bichard  King), 
had  retired  into  another  room  alone.  None  of  the  deeds  were 
executed  on  that  day.  I  considered  my  ofi&ce,  as  solicitor  to  Mr. 
Bichard  King,  ceased  from  that  time,  and  with  it  my  responsibility 
as  to  the  whole  of  the  transaction,  both  as  to  the  mortgage  and 
disentailing  deeds,  and  if  they  were  afterwards  attested  by  me, 
they  were  so  merely  as  a  witness,  and  not  as  a  responsible  adviser 
of  any  of  the  parties.  I  have  kept  no  copy  of  the  drafts,  and  I 
have  no  charges  in  my  books  for  attendances  in  the  matter  or 
otherwise,  except  a  charge  for  2{.  2$.  for  perusing  the  draft,  mort- 
gage, and  disentaiUng  deed,  which  was  paid  to  me  by  the  defendant^ 
Servington  Savery,  on  the  12th  day  of  April,  1885.  I  understood 
the  reason  for  calling  on  the  plaintiff  to  execute  the  disentailing 
deed  was,  for  the  purpose  of  giving  the  defendant,  Servington 
Savery,  a  mortgage  in  fee  of  the  Fowelscombe  estate,  instead  of  the 
subsisting  mortgage  of  the  defendant,  John  King's  life  interest,  I 
believe,  10,000i.,  in  order  to  save  the  expenses  *of  keeping  up  life  [  *636  ] 
insurance  for  the  security  of  the  mortgage.  Some  allusion  was 
made  to  policies  of  assurance  effected  on  the  life  of  John  King,  but 
I  never  saw  any  deed  in  relation  thereto,  nor  had  I  any  draft  of 
assignment  sent  to  me  to  peruse  on  behalf  of  Bichard  King.  This 
is  all  I  can  recollect  of  the  transaction." 

The  disentailing  deed  was  accordingly  given  to  Bichard  King  to 
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Savkbt  aho^  to  hifl  uncle,  Thomas  King,  who  read  it,  and  advised  Bichard 
King,  King  to  consalt  Mr.  Andrews,  a  solicitor,  on  the  subject,  and  Bichard 
King  expressed  to  the  appellant  his  desire  that  Mr.  Andrews  might 
be  consulted.  The  disentailing  deed  (but  not  the  mortgage  deed\ 
was  sent  to  Mr.  Andrews,  who,  through  the  appellant,  addressed  a 
letter  to  Bichard  King,  in  which  he  said,  "  I  have  perused  the  deeds 
of  lease  and  release  left  with  me,  bearing  date  the  6th  and  7th  of 
April  instant,  and  executed  for  the  purpose  of  barring  your  estate 
tail  in  Fowelscombe,  and  other  lands,  under  the  will  of  your  late 
grandfather,  and  I  find  the  effect  of  them  to  be  merely  this :  That 
(subject  to  the  life  estate  of  your  father  under  that  will),  the  pro- 
perty, after  enrolment  of  the  deeds  within  six  months,  becomes 
vested  in  you  in  absolute  fee-simple,  so  that  you  may  dispose 
thereof  by  deed  or  will  in  any  manner  you  may  think  proper,  in 
reversion  of  your  father's  life  estate,  which  you  could  not  otherwise 
have  done  until  after  his  death,  his  consent  being  necessary  to 
enable  you  to  bar  the  entail ;  and  further,  if  you  should  die  without 
making  any  disposition  by  will  or  otherwise,  the  estates  would 
descend  to  your  own  right  heirs,  instead  of  passing  to  the  persons 
in  remainder  under  your  grandfather's  will,  so  that  to  yourself  this 
proceeding  gives  a  power  you  did  not  before  possess,  and  without 
depriving  you  of  anything." 
[  *687  ]  The  appellant  sent  this  letter  to  Bichard  King  at  the  *house  of 

Thomas  King,  and  wrote  therewith,  saying,  "  Mr.  Andrews  returned 
home  last  evening,  and  I  immediately  sent  him  the  deeds  for  his 
perusal.  For  your  satisfaction,  and  that  of  your  friends,  I  enclose 
his  opinion  of  them,  which  I  think  you  will  find  precisely  similar  to 
that  given  by  me  and  Mr.  Kelly." 

Bichard  King  did  not  make  any  further  inquiries  to  satisfy  him- 
self as  to  the  real  nature  of  the  transaction,  but  executed  the 
indentures  of  the  6th,  7th,  and  8th  April,  1885.  He  now  alleged 
that  the  deeds  of  mortgage  and  of  assignment  of  the  policies 
were  never  explained  to  him,  nor  shown  to  any  solicitor  on  his 
behalf. 

The  draft  assignment  of  the  policies  of  assurance  on  John  King's 
life,  as  originally  prepared  by  Mr.  Shortland,  by  the  directions  of 
the  appellant,  contained  a  charge  on  the  life  interest  of  John  King, 
with  a  marginal  note  of  counsel  to  the  following  effect :  "  I  have 
charged  the  sum  which  B.  King  may  pay  [on]  his  father's  interest 
in  the  property  mortgaged  to  Mr.  Savery.  If,  however,  this  further 
charge  is  inserted,  it  will  be  necessary  that,  in  addition  to  the 
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common  deed  stamp,  the  mortgage  stamp,  for  the  sum  within  the      Savert 
amount  by  which  the  security  is  limited,  should  be  affixed/'  King. 

The  charge  of  the  premiums  of  the  policies  on  the  life  estate  of 
J.  King  was  afterwards,  as  the  appellant  alleged,  by  direction 
of  J.  King  and  B.  King,  omitted  from  the  assignment  for  the* 
purpose  of  saving  such  stamp  duties,  but,  by  inadvertence,  the 
recital  in  the  deed  with  reference  thereto  was  not  altered.  B.  King 
now  alleged  that  he  was  no  party  to  the  omission,  and  knew  nothing 
of  it.  The  disentailing  deed  was  duly  enrolled.  The  assignment  of 
the  policies  was  executed  by  the  appellant  1st  May,  1885. 

John  King  being  considerably  indebted  to  his  bankers,  on  the 
25th  June,  1835,  by  letter,  applied  to  the  appellant  for  the  loan  of 
1,0001.  on  his  bond,  to  pay  this  debt,  and,  '''in  answer,  the  appellant  [  *638  ] 
wrote,  1st  July,  1885,  a  letter,  in  which  he  said,  "  There  is  but  one 
way  in  which  it  can  be  managed,  and  that  is,  by  transferring  the 
present  security,  and  taking  a  further  sum  to  meet  your  present 
wants.  Whether  Bichard  will  consent  to  do  this,  I  do  not  know, 
but  perhaps  by  your  representing  your  present  dilemma  he  may 
consent,  and  in  this  case  you  should  give  him  your  bond  for  the 
amount  above  what  is  secured  to  him  by  insurance.  I  would  recom- 
mend your  stating  the  case  to  Bichard  at  once,  as  something  must 
be  done;  but  as  I  never  did  on  the  late  occasion,  so  do  I  now 
decline  advising  him  in  the  matter,  as  he  is  capable  of  judging  for 
himself,  and  of  acting  as  he  pleases.'*  On  the  receipt  of  this  letter, 
John  King  applied  to  Bichard  King,  who  consented  to  a  farther 
mortgage  of  the  estates  for  1,0002.,  for  which  he  was  to  receive  his 
father's  bond.  John  King  at  once  wrote  to  the  appellant  to  prepare 
the  mortgage.  This  was  done,  and  the  mortgage  being  executed, 
John  King  received  the  1,000Z.,  but  no  bond  for  that  amount  was 
executed  to  Bichard  King. 

In  the  latter  part  of  1886,  John  King  wrote  to  the  appellant  the 
following  letter :  "  I  must  explain  to  you  that  my  term  in  this  place 
expires  at  Michaelmas  next ;  we  have,  therefore,  another  residence 
to  look  out  for  at  that  time.  As  you  are  aware  the  subscription  I 
get  here  for  the  hounds  is  a  great  part  of  my  existence,  I  must  not 
give  it  up,  if  we  remain  in  the  country.  I  have  been  consulting 
with  Bichard,  and  he  is  for  selling  our  property  in  Devonsliire,  and 
getting  a  permanent  residence  here.  There  is  a  place  to  be  sold  very 
near  here,  and  I  think  most  desirable  for  us.  I  am  now  in  treaty 
for  it.  There  is  a  very  good  house,  &c.  Bichard  and  myself  both 
wish  you  much  to  come  up  as  soon  as  you  possibly  can,  as  there  is 
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sayert       no  time  to  be  lost  about  this  place,  or  it  may  slip  through  our 
King.        *  fingers.     Therefore,  fix  any  time  in  the  next  month  ;  the  earlier 

[  *»>39  ]  the  better.  Let  me  hear  from  you  soon,  and  do  not  be  in  a  hurry 
to  return,  as  there  will  be  a  good  deal  for  yon  to  do  here,  as  all  our 
plans  must  be  finally  arranged  before  you  return." 

In  answer,  the  appellant  wrote  to  John  King :  "  You  will 
remember  I  have  always  dissuaded  you  from  selling  Fowelscombe, 
on  the  ground  that  lands  have,  for  some  time  past,  sold  at  a  very  low 
rate,  and  that  I  find  Bichard  and  yourself  would  sacrifice  much  by 
such  a  step.  Every  one  knows  it  is  one  of  the  finest  and  most 
desirable  properties  in  the  county,  and  that  it  ought  to  sell  at  thirty 
years*  value  on  that  account.  By  the  papers  of  the  day,  it  does 
appear  lands  have  risen  in  value,  many  sales  have  been  effected 
at  remunerating  prices.  If  you  and  Bichard  approve  of  trying  a 
sale  of  the  property,  it  may  be  done ;  and  if  you  cannot  make  a  fair 
price,  you  may  still  retain  it ;  for  it  does  not  appear  to  me  that 
your  purchasing  2,000/.  worth  of  property  in  Hants,  need  occasion 
your  selling  the  lands  here,  except  at  a  good  price,  as  you  may  join, 
as  you  have  done  before,  and  raise  the  2,000/.  on  the  property 
here ;  or  you  may  raise  1,000/.  here,  and  the  other  1,000/.  on  the 
estate  in  Hants,  at  4/.  per  cent.  The  purchased  estate  in  Hants, 
in  case  Bichard  joins  you  in  raising  2,000/.  here,  should  be  con- 
veyed to  a  trustee,  in  trust  for  you  for  life,  and  then  to  Bichard,  for 
his  own  use,  as  the  Fowelscombe  property  now  stands;  so  that 
Bichard  would  be  in  the  same  situation  with  the  one  as  the  other. 
In  case  of  a  sale  of  the  property  here,  and  a  purchase  in  Hants,  the 
purchased  estate  must  be  conveyed  in  trust  for  Bichard,  after  your 
death ;  and  the  surplus  money,  after  payment  of  the  mortgaged 
moneys,  must  be  settled  on  Bichard,  after  your  death,  and  remain 
in  a  trustee  during  your  life.    I  have  explained  this  matter  very 

[  «640  ]  fully  and  explicitly,  so  *that  both  you  and  Bichard  may  understand 
it ;  although,  perhaps,  I  could  do  so  better  by  a  personal  interview. 
To  sum  up  the  whole,  I  put  it  to  this,  that,  in  any  case,  Bichard 
must  stand  possessed  of  whatever  the  property  may  be  converted 
into,  whether  money  or  land,  after  your  death.  I  have  confined 
myself  in  this  letter  entirely  to  business,  but  will  Write  with  the 
accounts,  as  soon  as  I  can." 

The  estate  thus  desired  to  be  purchased  was  held  for  three  lives 
of  the  manor  of  Exton,  and  the  price  was  2,550/.  John  King  wanted 
to  raise  1,000/.  more.  B.  King  consented  to  join  his  father  in  a 
mortgage  to  a  Mr.  Fortescue  of  the  Devonshire  estate  for  that  sum. 


VOL.  CI.]  1856.    H.  L.    6  H.  L.  C.  640—641.  808 


Another  estate,  called  Allen's  farm,  was  purchased  by  John  King  m  Savbry 
a  similar  manner,  and  a  further  charge  in  favour  of  the  appellant  •  King. 
was  executed  upon  the  Fowelscombe  property  for  the  sum  of  l,900i. 
John  King  afterwards  purchased  for  4551.  another  small  property, 
called  Winter  Down,  held  of  the  manor  of  Exton,  and  that  money 
was  advanced  by  the  appellant  on  the  security  of  the  joint  and 
several  promissory  note  of  John  and  Bichard  King.  B.  King 
received  no  part  of  the  money  in  either  case,  and  had  no  professional 
assistance  in  the  business.  The  copyhold  properties  were  surren- 
dered to  Bichard  King ;  but  (as  he  now  alleged)  he  did  not  under- 
stand what  was  done,  and  immediately  on  admittance  he  surrendered 
Allen's  farm  to  one  Wilson,  to  secure  500Z.,  which  had  been 
borrowed  from  Wilson  by  John  King,  and  John  King  received  the 
rents  of  the  purchased  estates,  and  Bichard  King  had  no  means  of 
living  except  what  he  received  from  his  father. 

In  1888  Bichard  King  was  desirous  of  marrying,  and  the  arrange- 
ments necessary  to  enable  him  to  do  so  became  the  subject  of 
discussion.  A  sale  of  the  Fowelscombe  estate  was  suggested,  a  part 
of  the  purchase-money  of  which  would  produce  him  a  present 
income. 

Bichard  King,  who  was  earnestly  desirous  of  marrying,  consented  [  64i  ] 
to  the  suggestion,  and  on  the  4th  of  August,  1888,  the  appellant 
gave  him  a  memorandum  to  the  following  effect :  "  Mr.  King,  on 
sale  of  Fowelscombe,  will  allow  his  son  to  take  3,000/.  in  money  as 
his  own  property  and  for  his  own  use.  The  son  may  then,  if  he 
can  get  sufficient  income  from  Miss  C.'s  relatives,  place  same  at 
interest  at  4/.  10«.  per  cent,  per  annum,  or  invest  it  in  the  purchase 
of  any  property  in  Hants ;  or,  on  the  other  hand,  he  may  yearly 
draw  a  little  upon  the  principal  in  case  his  income  be  otherwise 
insufficient.  This  course  will  enable  the  son  to  be  independent  for, 
say  at  least  fifteen  years,  even  if  he  draws  on  principal,  and  by  that 
time,  in  all  probability,  events  may  happen  to  place  him  in  a  better 
situation.  The  son  may  settle  Miss  C.'s  own  8,0002.  on  herself. 
He  may  also  settle  any  of  his  property  here,  subject  to  his  father's 
life,  on  her.  This  mode,  or  an  allowance  of  income  by  the  father, 
is  the  only  thing  which  occurs  to  me.  I  do  not  advise  this  course, 
but  under  circumstances  I  see  no  other. — S.  B."  Bichard  King 
made  no  objection.  The  estate  was  put  up  for  sale  in  September, 
1888.  It  was  divided  into  four  lots,  of  which  the  first  two  were  valued 
at  28,6002.,  and  the  other  two  at  4,5002.  No  sale  was  effected,  and 
the  lots  were  bought  in,  the  first  two  at  the  nominal  value  thus  put 
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savbby      on  them.    In  October,  1888,  the  appellant  offered  to  purchase  the 

King.  first  two  lots  for  22,8002.  Some  correspondence  ensuecl,  and  in 
November,  1888,  Bichard  King  wrote  thus  to  the  appellant:  ''I 
write  you  these  few  lines  by  my  father,  who,  I  hope,  will  be  able  to 
bring  matters  to  a  close  with  you  concerning  Fowelscombe;  as 
regards  myself,  there  is  no  one  I  should  wish  more  to  become  the 
future  possessor  of  the  old  place  than  yourself,  but  I  had  heard 
from  my  uncle  there  is  another  person  who  wishes  to  become  a 

[  *642  ]  purchaser ;  who  it  is  I  do  not  *know ;  but  I  trust  when  you  again 
consider  it  over,  you  will  not  let  the  few  lOOL  upon  which  my 
father  now  stands  be  the  means  of  preventing  your  becoming  the 
purchaser.  Nothing  would  give  me  greater  pleasure  than  the 
immediate  sale,  but,  of  course,  every  1002.,  or  the  smallest  sum 
(situated  as  I  am),  would  be  of  great  consequence ;  yet,  as  you 
know,  my  most  earnest  wish  is  that  it  should  be  most  speedily  settled, 
that  we  may  be  made  completely  happy ;  for  our  affair  has  not 
progressed  in  the  least  since  you  left ;  nor  has  my  father  mentioned 
the  subject  to  me  since  I  saw  you,  though  nothing  can  be  kinder 
than  he  is  to  me.  I  wish  you,  therefore,  as  tlie  only  sincere  friend 
I  have,  to  whom  I  can  apply,  to  try  and  bring  matters  to  a  more 
decided  point,  as  I  do  not  see  what  we  are  to  wait  for,  particularly 
if  you  would  be  kind  enough  to  buy  the  place.  I  have  not  seen 
Hetley  yet,  but  can  do  so  as  soon  as  I  know  anything  can  be 
arranged,  so  pray  do  your  utmost  for  us,  and  let  me  have  a  line 
from  you  to  tell  what  success  you  have  had." 

On  the  20th  of  November,  1888,  John  King  came  to  the  house  of 
the  appellant,  who  agreed  to  purchase  Lots  1,  2,  and  4  (which  last, 
in  the  appellant's  valuation,  had  been  put  down  at  1,000/.),  at  the 
price  of  28,800/.,  and  it  was  arranged  that  the  purchase  should  be 
completed  before  Lady  Day,  1889. 

On  the  21st  November,  1888,  the  appellant  wrote  the  following 
letter  to  the  respondent,  Bichard  King :  **  Your  father  and  I  have 
been  on  the  subject  of  the  Fowelscombe  purchase  the  greater  part  of 
the  morning.  His  price,  28,800/.,  including  the  timber.  Far  be  it 
from  me  to  depreciate  the  property  ;  and,  although  I  do  really  con- 
sider it  500/.  or  600/.  too  much,  as  I  have  to  pay  between  800/.  and 
400/.  barely  for  stamps,  I  have  at  last  agreed  with  him  for  28,700/., 

L  '643  ]  the  100/.  being  deducted  for  the  annuity  *of  50«.  per  annum,  and 
for  the  chief  rent,  at  1/.  13«.  5rf.  per  annum,  which  have  never 
formed  items  of  deduction  in  any  of  the  estimates.  I  shall  prepare 
the  agreement  which  your  father  will  take  with  him  for  your 
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Bignatare,  and  on  my  getting  it  back,  I  will  begin  to  make  arrange-  savbby 
ments  for  settling  the  purchase,  if  practicable,  at  Christmas,  or  king. 
certainly  by  Lady  Day  next;  and  be  assured  of  one  thing,  that 
both  Mrs.  S.  and  myself  are  as  anxious  for  your  happiness  as  any 
of  your  friends  can  be ;  and  in  this  purchase,  I  give  you  my  word, 
I  have  overstepped  the  advice  of  all  mine  in  order  to  meet  yours 
and  your  father's  terms.  I  hope  and  trust  it  will  prove  a  happiness 
to  you ;  and  in  case  the  insurances  are  kept  up,  I  see  no  possible 
loss  can  accrue  to  you  by  the  sale,  but,  on  the  contrary,  your  income 
will  be  much  increased ;  but  I  much  doubt  if  mine  will  not  be  con- 
siderably diminished  by  it.  This,  however,  is  a  lottery,  and  we 
must  trust  to  a  superior  head  to  solve  the  mystery.  Let  me  hear 
when  you  wish  the  matter  to  be  settled,  and  I  will  strive  to 
accomplish  it." 

On  the  26th  November,  1888,  Richard  King  wrote  the  following 
answer :  "  Your  welcome  letter  of  yesterday  was  most  satisfactory 
to  me;  and  I  cannot  allow  another  day  to  pass  without  sincerely 
thanking  you  for  all  you  have  done  in  my  behalf,  and  can  only 
repeat  how  obliged  I  am  that  you  are  actually  become  the  possessor 
of  Powelscombe,  though  I  hope  (contrary  to  your  present  opinions) 
to  make  both  derive  equal  benefit  from  the  sale,  and  that  Dame 
Fortune  will  not  frown  upon  you,  but  that  you  may  long  have  health 
and  happiness  to  enjoy.  Of  course,  I  should  like  to  have  all  settled 
by  Christmas,  if  possible ;  but,  after  your  great  kindness  to  me, 
should  not  wish  to  put  you  to  the  least  inconvenience  on  my 
account,  though  you  must  naturally  believe  that  I  am  anxious  to 
have  the  purchase-money  paid,  at  which  time  I  suppose  my  father 
will  allow  *me  the  sum  he  promised  (referring  to  the  sum  of  8,000i.  [  *^^  ] 
before  mentioned)  when  you  were  at  Exton ;  but  I  cannot  help 
thinking  that  he  might  now  dive  a  little  deeper  into  his  pocket 
without  feeling  it.  Please  answer  this  soon,  and  tell  me  what  was 
said  on  the  subject  when  he  was  with  you ;  or,  if  it  was  not  men- 
tioned. Can  you  say  something  in  my  letter  that  I  can  show  to 
him,  as  anything  you  propose  will  have  much  more  weight  with  him 
than  anything  from  me.  My  father  has  just  received  the  following 
note  from  Abbott :  '  Dear  Sir, — I  am  going  to  Southampton  ;  if  at 
home,  you  will  perhaps  give  the  bearer  a  cheque.'  You  see  by  this 
he  wishes  to  be  paid  immediately,  as  it  was  due  the  24th  of  this 
month ;  please,  therefore,  send  up  a  draft  for  450i.,  which  can  be 
deducted  out  of  the  purchase-money,  as  there  are  other  things  to 
pay  for ;    and  immediately  it  is  received,  we  will  send  you  our 
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savebt  acknowledgments  for  it.  Do  not  let  it  be  longer  than  a  post  or  two, 
KiMQ.        as  he  mast  be  paid." 

The  money  so  required  was  forwarded  by  a  banker's  bill,  specially 
indorsed  to  John  and  Bichard  King. 

Differences  arose  between  the  appellant  and  John  King  respect- 
ing a  clock  and  other  fixtures,  and  in  the  letters  which  passed  on 
the  occasion  Bichard  King  appeared  to  take  part  with  the  appellant. 
These  differences  were  finally  adjusted,  and  the  contract  of  sale  was 
executed. 

On  the  18th  January,  1889,  the  appellant  wrote  to  Bichard  King 
— "  On  making  the  purchase  of  Fowelscombe,  I  sent  all  the  papers 
before  counsel,  and  desired  him  to  prepare  the  draft  of  conveyance, 
as  being  more  satisfactory  to  myself  than  preparing  it  at  home. 
He  tells  me  that,  I  being  the  solicitor  to  the  parties,  he  thinks  the 
deed  of  conveyance  should  be  perused  and  approved  of  by  some 
other  solicitor  on  your  behalf.  If  you  remember,  in  the  case  of  the 
[  *645  ]  mortgage  I  was  advised  the  same  course,  and  Mr.  Kelly  *perused 
the  deeds  on  your  account :  it  is  merely  as  a  matter  of  form,  but  as 
it  is  advised  by  counsel,  under  the  circumstances  of  my  being  a 
solicitor,  and  a  purchaser,  I  should  of  course  wish  it,  and  although 
I  am  putting  you  to  a  few  pounds  expense  by  it,  yet  being  a  matter 
advised  you  will  not  object  to  it.  I  would  therefore  suggest  your 
writing  a  line  to  Mr.  Kelly,  or  any  other  solicitor  you  please,  on  the 
subject,  and  when  I  can  get  the  draft  from  counsel,  I  will  get  it 
perused  and  settled  by  Mr.  Fortescue  on  behalf  of  his  brother,  and 
by  Mr.  Andrews  on  behalf  of  the  other  mortgagee,  and  lay  it  before 
any  solicitor  you  please  for  approval  on  your  behalf  before  Lady 
Day.  I  will  send  up  my  accounts  of  receipts  and  payments  for 
your  and  your  father's  perusal,  and  the  business  can  be  then 
settled  without  any  further  trouble  or  delay." 

Bichard  King  answered  on  19th  January,  1889 :  "  I  have  con- 
sulted with  my  father  on  the  purport  of  your  letter.  He  says  be 
does  not  see  the  necessity  of  having  the  deeds  of  the  conveyance 
perused  by  any  other  solicitor,  particularly  as  it  would  be  attended 
with  an  expense  which  he  cannot  well  afford,  unless  it  was  positively 
necessary,  but  is  perfectly  satisfied  to  let  it  remain  in  your  own 
hands.  I  know  very  little  of  these  matters,  therefore  can  say 
nothing,  but  am  convinced  you  will  do  what  is  right.  I  am  very 
glad  you  are  getting  on  with  your  mortgages  better  than  yon 
expected,  but  instead  of  the  'purchase'  breaking  your  back,  I 
think,  and  sincerely  hope  it  will  be  the  means  of  adding  to  it.     I 
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am  now  going  to  ask  your  advice  privately  about  the  purchase-      Savery 
money,  which,  I  suppose,  when  paid,  will  be  placed  in  the  funds,       .  King. 
and  secured  to  me  ;  but  what  I  principally  wish  to  ask  is,  whether 
it  is  not  usual  and  requisite  in  such  cases  to  have  trustees.'' 

On  the  22nd  January,  1889,  the  appellant  wrote  to  Richard  King : 
"  I  have  received  your  letter,  and  although  ♦you  and  your  father  are  [  *^^^  ] 
quite  satisfied  (and  I  was  sure  you  would  be),  with  the  conveyance 
prepared  and  settled  by  me,  I,  having  laid  all  the  circumstances 
with  the  abstract  of  title  before  counsel,  am  bound  to  act  as  he 
directs ;  he  advises  that  as  I  am  the  solicitor  to  the  parties,  and  the 
purchaser,  that  some  other  solicitor  on  your  behalf  should  peruse 
and  approve  of  the  deeds  of  conveyance,  so  that  hereafter  there 
might  be  no  difficulty  on  this  account,  as  the  court  of  equity,  as  it 
is  right  it  should  do,  looks  at  transactions  of  purchases  between 
solicitor  and  client  with  a  jealous  and  suspicious  eye.  I  am  quite 
satisfied  so  far  as  I  am  concerned  individually,  but  having  acted 
under  the  direction  of  counsel  hitherto,  I  am  desirous  of  continuing 
in  the  same  course.  The  deeds  too  being  (and  having  been)  pre- 
pared by  counsel,  must  be  also  satisfactory  to  your  fathisr  and 
yourself  on  this  account.  I  shall  be  glad  if  you  will  enclose  in  your 
next  letter,  and  as  soon  as  you  can,  as  I  expect  the  draft  of  con- 
veyance from  town  almost  every  day,  a  note  to  Mr.  Kelly,  or  Mr. 
Baron,  or  any  other  solicitor  you  please,  requesting  him  to  peruse 
and  settle  the  draft  of  conveyance  on  your  behalf.  I  am  sure  Kelly 
will  not  charge  more  than  two  guineas  for  doing  this ;  and  there  is 
a  ladder  or  ladders  at  Fowelscombe,  a  grinding  stone,  and  I  believe 
a  walk  roller,  which  I  will  take  of  your  father  at  a  valuation  to  pay 
this  expense.  I  hope  to  get  all  ready  within  a  few  days  of  Lady  Day, 
when  we  will  arrange  as  to  the  settlement  of  the  business,  which  I 
think,  however,  will  be  requisite  to  be  done  here,  as  I  should  not  be 
able  to  get  into  Hants  at  that  time." 

Bichard  King  enclosed  in  a  letter  to  the  appellant  a  note  to  Mr. 
Kelly,  requesting  him  to  *'  peruse  and  settle  the  deeds  of  convey- 
ance of  the  Fowelscombe  estate  to  Mr.  Savery  on  my  behalf." 
Mr.  Kelly  did  so,  and  returned  them  to  the  appellant,  approved,  in 
writing.  The  *appellant  wrote  an  account  of  the  monies  which  [  •647  J 
made  up  the  purchase-money  ;  spoke  of  the  8,000/.  to  be  paid  to 
Richard  King,  as  if  capable  of  producing  him  135/.  a  year,  and 
added,  "  the  only  deficiency  arising  is  the  payment  of  the  yearly 
insurances ;  but  your  father  promises  to  do  this :  and  if  he  should 
not,  I  should  recommend  your  doing  so,  and,  if  necessary,  to  sell 


814  1856.    H.  L.     5  H.  L.  C.  647—648.  [r.r. 


savbby  any  portion  of  the  policies  to  meet  the  demand,  rather  than  to  lose 
King.  the  whole.'*  Richard  King  wrote  on  8rd  March,  to  the  appellant : 
"  As  you  consider  the  best  plan  will  be  for  me  to  have  a  banker's 
bill  in  London  at  seven  days'  sight  for  8,000Z.,  will  you  be  kind 
enough  to  let  it  be  paid  in  that  way.  What  would  you  advise  me 
to  do  with  so  large  a  sum,  and  where  can  I  get  4^  per  cent,  for  it? 
which  must  be  the  case,  to  make  1S5L  a  year ;  the  funds,  I  believe, 
will  only  give  8L  per  cent.,  and  of  course  I  should  not  like  to  place 
it  where  the  security  is  not  good  ;  I  shall  try  if  my  father  cannot 
make  it  200Z.  a  year,  which  was  the  sum  he  named  in  the  first 
instance,  though  from  your  letter  it  appears  he  will  actually  receive 
a  very  trifling  sum,  and  how  he  can  have  the  very  large  income  you 
speak  of  I  know  not.  He  is  so  very  close  that  I  have  not  the  least 
idea  what  he  has  a  year.  Nor  has  he  told  me  exactly  what  property 
there  is  unsold,  or  whether  any  of  it  is  entailed  on  me ;  but  from 
what  I  remember,  some  fields  were  taken  from  one  lot  to  put  to 
another  to  make  them  more  compact.  I  hope  you  will  not  think 
me  very  troublesome  for  asking  many  questions,  but  things  are 
done  in  such  a  hurry  sometimes,  and  knowing  so  very  little  about 
the  estate,  that  I  confuse  one  with  the  other,  so  you  must  please 
excuse  my  stupidity." 

On  the  27th  of  March,  1889,  the  appellant  went  to  Dorchester, 
and  met  John  King  and  Richard  King,  who  executed  the  convey- 
ance, and  the  appellant  thereupon  paid  into  the  hands  of  Richard 
King  a  banker's  bill  for  8,000/.,  which  the  appellant  had  specially 
[  *648  ]  indorsed,  payable  to  the  *order  of  Richard  King,  and  at  the  same 
[time]  he  paid  to  John  King  the  sum  of  7272.  Ss,  6d.,  the  balance 
of  the  purchase-money,  and  delivered  up  the  policies  of  assurance. 
One  of  these  had  since  been  sold  by  Richard  King,  in  order  to  pay 
the  expense  of  keeping  up  the  others. 

On  1st  March,  1847,  Richard  King  filed  his  bill  (which  was  after- 
wards amended)  in  Chancery,  against  both  his  father  and  the 
appellant,  setting  forth  the  above  facts,  charging  undue  influence, 
and  praying  that  it  might  be  declared  that  the  mortgage  of  8th  April, 
1885,  and  the  conveyance  of  March,  1889,  were  void  as  against 
himself,  and  that  the  appellant  might  be  decreed  to  re-convey,  and 
procure  all  necessary  parties  to  reconvey  to  him,  Richard  King  the 
reversion  of  the  said  estates,  subject  to  the  life  interest  of  John 
King  ;  Richard  King  being  willing  and  offering  to  pay  to  the  appel- 
lant the  said  sum  of  3,000/.,  with  interest  thereon,  and  to  deal  with 
the  several  remaining  policies  of  assuranco,  assigned  by  the  said 
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indenture  of  the  8th  day  of  April,  1885,  in  such  manner  as  the  Savbby 
Court  should  direct,  or  in  case  tlie  Court  should  be  of  opinion  that  king. 
the  said  mortgage  transaction  ought  not  to  be  set  aside,  then  that 
the  appellant  might  be  decreed  to  reconvey  and  procure  all  persons 
claiming  under  him  to  reconvey  to  Bichard  King  the  reversion  in 
the  said  estates  and  hereditaments,  subject  to  the  said  mortgage,  the 
said  respondent  being  willing,  and  offering  in  such  case  to  repay  to 
the  appellant  the  said  sum  of  8,0002.,  with  interest  thereon. 

John  King  likewise  filed  a  bill  against  the  appellant,  which  in 
substance  prayed  for  an  account.  The  appellant  appeared,  and  put 
in  his  answers  to  both  the  bills. 

The  suit  of  Bichard  King  was  heard  before  Sir  James  Parker  in 
December,  1851,  and  January,  1852,  but  no  judgment  was  delivered 
by  that  learned  Judge,  who  died  in  the  month  of  August,  1852. 

The  cause  was  re-heard  before  Vice-Chancellor  Sir  John  *Stuart  [  649  ] 
in  January,  1858,  who,  by  his  decree,  dated  25th  February,  1858, 
declared  that  the  indentures  of  mortgage  of  April,  1885,  were 
invalid  so  far  as  they  purported  to  create  a  charge  upon  Bichard 
King's  interest  in  the  estates  purchased  by  the  appellant ;  that  the 
sale  of  Bichard  King's  interest  in  the  said  estates  to  the  appellant,  and 
the  indentures  of  March,  1839,  so  far  as  they  purported  to  convey 
Bichard  King's  interest  therein  to  the  appellant,  were  invalid,  and 
ought  to  slnnd  as  a  security  only  for  the  sum  of  8,000Z.  paid  by  the 
appellant  to  Bichard  King,  and  interest  thereon ;  and  that  Bichard 
King  was  entitled  to  have  the  said  indentures  of  April,  1885,  and 
March,  1889,  so  far  as  they  affected  his  interest  in  the  said  estate, 
set  aside,  upon  his  paying  such  monies  and  executing  such  assign- 
ment as  thereinafter-mentioned.  And  the  Court  did  declare  that 
the  sums  of  1,000Z.  and  8,600Z.  paid  by  the  appellant  in  dis- 
charge of  the  mortgages  of  the  24tli  day  of  October,  1885,  and  the 
14th  day  of  February,  1837,  and  also  the  sum  of  1,900Z.  secured  by 
the  mortgage  of  the  29th  day  of  September,  1837,  and  the  sum  of 
455Z.,  the  amount  of  the  joint  promissory  note  of  Bichard  King  and 
John  King,  with  interest  thereon  from  the  death  of  John  King, 
ought  to  be  charged  for  the  benefit  of  the  appellant,  upon  the 
reversion  in  fee-simple  of  Bichard  King:  and  accounts  were  ordered 
on  the  footing  of  this  decree. 

The  Solicitor-General  (Sir  R.  Bethell),  and  Mr.  Willcock  {Mr. 
F.  T.  White  was  with  them),  for  the  appellant,  [contended  that  the 
mortgage  was  in  the  nature  of   a  family  arrangement,  and  cited 


16  1856.    H.  L.    5  H.  L.  C.  649— 666.  [r-r. 

Savkby  TweddeU  v.  Tweddell{i),  and  King  v.  Hamlet  (2) ;  and  they  also  con- 
KiNo.        tended  that  the  sale  was  perfectly  fair,  and  on  that  point  they  cited 

Hunter  v.  Atkins  (3),  Holman  v.  Loynes  (4)  and  Wood  v.  Ahrey  (6). 
[  653  ]       On  the  other  hand  they  distinguished  Arclur  v.  Hudson  (6).]    The 

appellant  has  throughout  acted  openly,  and  has  paid  a  fair  value 

for  the  property.    The  delay  here  and  the  subsequent  conduct  of 

Richard  King  constitute  an  answer  to  the  claim. 

Mr.  Bacon  and  Mr.  Follett  appeared  for  the  respondent, 
Richard  King,  and  Mr.  Malins  and  Mr.  Nichols  for  John  King. 
[  654  ]  [They  cited  Caldecott  v.  Brown  (7),  and  contended  that]  the  properly 
here  was  not  resettled  in  a  reasonable  and  proper  mode,  if  the 
interests  of  the  family  were  to  be  regarded;  and  therefore,  even 
under  the  pretence  Of  being  a  family  arrangement,  the  settlement 
cannot  stand :  Hoghton  v.  Hoghton  (8) ;  nor  can  any  argument  be 
raised  as  to  acts  of  ratification,  where  all  that  the  son  did  or  omitted 
to  do  was  done  or  omitted  in  ignorance,  and  without  proper  informa- 
tion :  Gowland  v.  De  Faria  (9),  Crowe  v.  Ballard{\0). 

The  Solicitor-Oeneral,  in  reply.     *     *     * 

1856.        The   Lobd   Chancellor    moved    the    judgment   of    the    House. 
'  ^!^'  After  fully  stating  the  facts  and  the  pleadings,  his  Lordship 

[  666  ]  proceeded  thus: 

It  is  hardly  necessary  to  say  that  where  any  person  seeks  the  aid 
of  a  court  of  equity  to  enable  him  to  get  rid  of  the  effects  of  deeds 
which  he  has  executed,  the  burthen  of  proof  is  on  him  to  make  out 
a  case  for  such  intervention.  The  question  here  is,  whether  the 
plaintiff  has  made  out  such  a  case,  that  is,  whether  the  circum- 
stances attending  his  concurrence,  first  in  the  mortgage  and  after- 
wards in  the  sale,  were  such  as  entitle  him  to  treat  what  was  done 
as  a  fraud  or  imposition,  and  so  not  binding  on  him. 

The  doctrine  of  equity  on  this  head  is  well  established.  The  legal 
right  of  a  person  who  has  attained  his  age  of  twenty-one  to  execute 
deeds  and  deal  with  his  property  is  indisputable.  But  where  a 
son,  recently  after  attaining  his  majority,  makes  over  property  to 

(1)  23  B.  R.  168  (T.  &  R.  1).  (6)  64  R.  R.  152  (7  Boav.  551). 

(2)  39  R.  R.  237  (3  CI.  &  Fin.  218).  (7)  62  R.  R.  48  (2  Hare,  144). 

(3)  41  R.  R.  30  (3  My.  &  K.  113).  (8)  92  R.  R.  421  (15  Beav.  278). 

(4)  102  R.  R  127  (4  D.  M.  &  G.  (9)  11  R.  R.  9  (17  Ves.  20). 
270).  (10)  1  R.  R.  122  (1  Ves.  Jr.  215). 

(5)  18  R.  R.  2e^  (3  Madd.  417). 
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his  father  without  consideration,  or  for  an  inadequate  consideration,      savebt 

a  court  of  equity  expects  that  the  father  shall  be  able  to  justify        king. 

what  has  been  done ;  to  show,  at  all  events,  that  the  son  was  really 

a  free  agent,  that  he  had  adequate  independent  advice,  that  he  was 

not  taking  an  imprudent  step  under  parental  influence,  and  that 

he  perfectly  understood  the  nature  and  extent  of  the  sacrifice  he 

was  making,  and  that  he  was  desirous  of  making  it. 

So,  again,  where  a  solicitor  purchases  or  obtains  a  benefit  *from  [  *0^^»  ] 
a  client,  a  court  of  equity  expects  him  to  be  able  to  show  that  he 
has  taken  no  advantage  of  his  professional  position  ;  that  the  client 
was  so  dealing  with  him  as  to  be  free  from  the  influence  which  a 
solicitor  must  necessarily  possess,  and  that  the  solicitor  has  done 
as  much  to  protect  his  client's  interest  as  he  would  have  done  in 
the  case  of  the  client  dealing  with  a  stranger.  This  duty  exists  on 
tlie  part  of  the  solicitor  in  all  cases  where  he  is  dealing  with  any 
client,  but  of  course,  where  the  client  is  a  very  young  man  who 
has  only  just  attained  his  majority,  and  who  is  so  far  uneman- 
cipated  as  to  be  still  living  under  his  father's  roof,  as  part  of  his. 
family,  the  duty  is,  if  not  stronger,  at  all  events  more  obvious. 

Now  what  is  here  contended  for  is  (applying  ourselves  first  to  the 
mortgage)  that  it  was  obtained  from  Bichard,  the  plaintiff  below, 
by  the  two  defendants  below,  in  violation  of  both  these  principles ; 
that  in  order  to  suit  the  purposes  of  the  father  and  of  the  solicitor, 
the  son  was  induced  by  them,  within  a  month  after  he  came  of 
age,  to  burthen  his  inheritance  with  a  mortgage  to  the  amount  of 
nearly  half  the  value  of  the  estate,  for  which  he  received  no  con- 
sideration whatever;  and  that  he  did  this  without  having  the 
benefit  of  any  adequate  independent  advice,  to  explain  to  him  the 
consequences  of  what  he  was  doing,  and  fairly  to  put  him  on  his 
guard.  That  he  received  no  consideration  for  his  concurrence  in 
the  mortgage  is  clear,  for  it  was  made  to  secure  a  debt  contracted 
by  his  father,  for  his  own  purposes,  before  the  son  attained  his 
majority.  It  is  true,  indeed,  that  this  debt  amounted  to  only 
9,667Z.  16«.  8d.,  whereas  the  mortgage  was  for  10,0002.,  and  the 
difference,  882Z.  Ss.  4d.,  is  stated  on  the  face  of  the  deed  to  have 
been  paid  to  the  father  and  the  son.  But  no  evidence  was  given 
tending  to  show  that  any  part  of  this  sum  actually  came  to  the 
hands  of  the  son.  And  the  ^reasonable  inference  is,  that  it  did  [  *<>^7  ] 
not,  more  especially  as,  in  the  deed  of  the  8th  of  April,  whereby  the 
policies  were  assigned,  the  whole  sum  of  10,000L  is  stated  to  be  the 
proper  debt  of  the  father. 
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savebt  But  then  it  was  contended  that,  as  part  of  the  arrangement  was, 

King.  that  the  interest  on  the  father's  debt,  which  had  theretofore  been 
paid  at  the  rate  of  five  per  cent.,  should  be  reduced  to  four  per  cent., 
this  would  be  a  saving  of  100/.  per  annum  to  the  father ;  and  as 
the  son  made  part  of  the  father's  family,  it  was  argued  that  this 
was  a  substantial  benefit  to  him  as  well  as  to  his  father.  This, 
however,  cannot  be  treated  as  a  valuable  consideration  for  the  son ; 
for  the  father  was  under  no  obligation  to  continue  him  as  part  of 
his  family.  And  though  where,  when  an  eldest  son  comes  of  age, 
and  an  arrangement  is  made  of  the  family  property,  for  the  general 
benefit  of  its  members,  a  court  of  equity  does  not  nicely  scan  its 
terms,  or  inquire  whether  each  party  has  had  a  due  share  of  benefit, 
yet  such  a  doctrine  does  not  apply  where  the  whole  arrangement 
consists  in  a  transaction  by  which  the  son,  without  consideration, 
gives  up  valuable  rights  to  his  father.  I  must  not  be  understood  as 
questioning  the  position  that  a  son  may  give  up  all  or  any  portion 
of  his  property  to  his  father  without  consideration.  Undoubtedly 
he  may  do  so ;  but  then  it  is  incumbent  on  the  father,  accepting 
such  a  benefit,  to  satisfy  the  Court  before  which  the  transaction  is 
impeached  that  the  son  fully  understood  what  he  was  doing ;  that 
no  arlifice  or  contrivance  was  made  use  of  to  induce  him  to  do  the 
act  complained  of,  and  that  the  son  had  competent  means  of 
forming  an  independent  judgment.  The  father  is  bound  to  make 
this  out ;  and  this  brings  us  to  the  second  point. 

ELas  the  appellant  made  out  that  in  this  case  Bichard  had  the 
r  ^658  ]       means  of  thus  forming  an  independent  judgment  ?    *In  order  to 
come  to  a  just  conclusion  on  this  point,  we  must  look  to  the  tacts 
as  disclosed  by  the  pleadings  and  evidence  in  the  cause. 

Bichard  attained  his  majority  on  Saturday  the  7th  of  March, 
1885.  At  that  time  Savery  was  on  a  visit  at  the  house  of  John 
King,  the  father,  in  Hampshire.  His  visit  commenced,  according 
to  the  statement  in  his  second  answer,  on  or  about  the  2l8t  of 
February,  and  he  returned  home  to  Modbury,  in  Devonshire,  two 
days  after  Bichard  had  come  of  age,  namely,  on  Monday  the  9lh  of 
March.  On  the  Saturday  following  his  return,  namely,  on  Saturday 
the  14th  of  March,  Savery  wrote  a  letter  to  Mr.  Shortland,  a  gentle- 
man at  the  Bar,  in  London,  whom  it  appears  Savery  was  in  the 
habit  of  consulting,  and  employing  as  his  conveyancing  counsel ; 
and  in  that  letter  these  words  occur:  "I  will  send  you  instructions 
for  King's  disentailing  deeds  early  in  next  week,  and  must  claim 
your  early  attention  to  them."     On  the  same  day  he  wrote  to  John 
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King,  the  father,  the  letter  on  which  so  mnch  reliance  has  been  Savery 
placed.  (His  Lordship  read  it.)  There  is  some  difficulty  in  ^j^^^ 
reconciling  these  two  letters.  That  to  Mr.  King  would  lead  to  the 
inference  that  neither  the  recovery,  nor,  of  course,  the  mortgage, 
had  then  been  agreed  on.  ''I  should  therefore  advise  that  you  and 
Bichard  concur."  This  is  not  the  language  of  a  man  who  has 
already  received  authority  to  do  what  he  was  thus  advising  to  be 
done.  And  yet  Savery's  letter  to  Mr.  Shortland  refers  to  the 
recovery  as  something  already  agreed  on,  and  as  to  which,  appa- 
rently, there  had  been  previous  correspondence  between  them. 
I  find  it  impossible  not  to  come  to  the  conclusion  that  the  recovery 
had  been  agreed  on  between  Savery  and  John  King,  the  father, 
during  the  visit  of  the  former  in  Hampshire,  and  that  the  letter  of 
the  14th  of  March  was  written  to  the  father,  in  order  that  it  might 
be  shown  by  him  to  *his  son,  with  the  view  to  obtaining  his  con-  [  •659  ] 
currence  to  the  course  thus  recommended  by  Savery.  Indeed  the 
transaction,  so  far  as  relates  to  the  recovery,  was  one  so  obviously 
proper,  and  for  the  interest  of  the  whole  family,  that  no  one  can 
question  the  prudence  of  the  advice  given,  whether  it  was  first 
suggested  to  the  son  by  the  letter,  as  the  letter  would  seem  to 
import,  or  whether,  as  I  think  must  have  been  the  case,  it  had  been 
previously  arranged  between  the  father  and  Savery  in  Hampshire. 
Savery,  in  his  first  answer,  says,  that  during  his  Hampshire  visit, 
the  extent  of  the  son's  interest  in  the  property,  and  the  necessity  of 
barring  his  estate  tail,  had  been  spoken  of.  I  think  the  conversa- 
tion must  have  gone  further,  and  that  the  recovery  had,  at  all 
events  between  Savery  and  the  father,  been  actually  agreed  on ; 
otherwise  I  cannot  understand  the  language  used  in  the  letter  to 
Mr.  Shortland. 

The  question,  however,  so  far  as  relates  to  the  recovery,  is  not 
important,  except  as  it  may  throw  light  on  the  mortgage  which 
accompanied  or  followed  it.  What  we  have  to  decide  is,  whether 
in  concurring  in  the  mortgage  Bichard  had  all  the  protection 
which,  as  against  his  father  and  the  father's  legal  adviser,  he  was 
entitled  to. 

Savery's  visit  in  Hampshire  lasted  about  a  fortnight,  and  he 
states  in  his  answer  that  during  ^ihat  period  he  went  through  his 
accounts  with  John  King,  and  that  various  calculations  were  made 
with  reference  to  a  proposal  of  the  father  and  son,  made  to  him  for 
paying  off  the  father's  debts,  by  raising  10,000/.  on  mortgage  of 
the  inheritance,  at  four  per  cent.     This  must  in   all   probability 
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Satbbt      have  been  done  while  the  son  was  still  a  minor,  for  he  only  attained 

King.  his  age  of  twenty-one  years  on  Saturday  the  7th  of  March,  and  on 
the  following  Monday  the  visit  ended.  Then  came  the  letter  of 
the  14th,  which  I  have  already  mentioned,  and  in  which  Mr.  Savery 

[  *660  ]  refers  to  the  plan  of  charging  *the  money  on  the  inheritance. 
This  had  obviously  either  been  arranged  during  the  visit  in  Hamp- 
shire, or  was  at  once  and  without  deliberation  acceded  to  by  the 
son  upon  receipt  of  the  letter  of  the  14th  of  March.  For  on  the 
18th  we  find  Savery  writing  to  Mr.  Shortland  on  the  subject  of  the 
mortgage,  that  is  a  mortgage  of  the  inheritance,  in  terms  which 
show  that  the  whole  matter  bad  been  then  determined  on,  and 
indeed  which  seem  to  import  that  even  before  that  day  there  had 
been  correspondence  on  the  subject  between  Savery  and  Mr.  Short- 
land.  I  allude  to  this  passage  :  "  I  also  send  you  the  last  deed  of 
further  charge  to  me,  which  fully  recited  the  original  mortgage  and 
subsequent  further  charges  to  me,  and,  as  you  will  perceive,  there 
is  some  interest,  about  300/.,  I  think,  due,  and  I  am  to  pay  on 
advance  somewhat  more,  very  soon.  I  will  thank  you  to  draw  the 
necessary  deed  of  uses,  and  as  it  is  intended  that  the  property 
should  be  made  in  the  first  place  subject  to  the  9,000Z.,  and  perhaps 
any  further  sum  not  exceeding  10,000Z.,  to  me,  and  then  to  King 
for  life,  and  his  son  in  fee,  I  have  thought  it  might  save  trouble  to 
send  you  '* — a  precedent  which  he  mentions. 

The  inference  is  irresistible  on  this  part  of  the  case,  that  up  to 
the  time  when  instructions  were  given  for  preparing  the  mortgage 
Bicbard  had  acted  without  any  advice,  except  what  he  derived  from 
his  father  and  Mr.  Savery.  There  is  no  room  for  supposing  that 
he  had  seen  or  could  have  seen,  any  one  else  to  whom  he  could 
resort  for  assistance. 

Mr.  Shortland  prepared  drafts  of  the  necessary  deeds,  that  is,  the 
disentailing  deeds  and  the  mortgage  of  the  inheritance  for  10,000/.9 
and  these  deeds  were  executed  by  Bichard  and  by  his  father  on  the 
9th  of  April. 

[  *66l  ]  The  question  is,  whether   before  Bichard  had  so  bound   ^his 

inheritance  he  had  been  duly  and  properly  put  on  his  guard  as  to 
the  nature  and  consequences  of  what  he  was  doing,  so  as  to  enable 
him  to  act  independently  and  free  from  the  influence  of  his  father 
and  the  family  solicitor.  That  he  had  no  such  independent  advice 
previously  to  the  preparation  of  the  deeds  is  plain,  as  I  have  already 
stated.  What  is  the  evidence  as  to  the  intermediate  period,  that 
is  the  time  which  elapsed  after  Mr.  Savery  had  left  Hampshire  on 


VOL.  (51.1  1856.    fl.  L»    5  H.  L.  C.  661-662.  321 

the  9th  of  March,  and  given  instructions  to  Mr.  Shortland,  and  the       savbby 
9th  of  April  when  the  deeds  were  executed  ?  king. 

It  appears  that  when  Mri  Shortland  sent  the  drafts  of  the  deeds 
to  Mr.  Savery  they  were  accompanied  by  a  letter,  dated  the  28th  of 
March,  in  which  occurs  the  following  passage :  ''  As  the  son  gived 
up  so  much  without  any  apparent  consideration)  it  will  be  necessary 
for  you  to  have  evidence  within  your  power  to  show  that  no  undue 
influence  was  exercised  by  his  father,  but  that  he  (the  son)  fully 
understands  what  he  is  about,  the  more  particularly  as  the  money 
is  due  to  you,  and  you  are,  I  presume,  the  family  solicitor."     At  or 
very  soon  after  this  time  Richard  King  and  his  father  were  on  a 
visit  in  Devonshire  to  Thomas  King,  the  uncle  of  Richard,  who 
resided  at  Huish,  which  is  four  or  five  miles  distant  from  Modbury, 
where  Savery  resided  and  carried  on  his  business.     Savery  tells  us 
in  his  answer  that  on  the  3rd  of  April,  while  Richard  and  his  father 
were  thus  visiting  Thomas,  he  communicated  to  Richard  the  advice 
which  he  had  received  from  Mr.  Shortland,  and  that  Richard  there- 
upon desired  him  to  send  the  drafts  of  the  proposed  deeds   to 
Mr.  Kelly,  a  solicitor  then  residing  at  Modbury,  which  direction  was 
accordingly  complied  with.     Savery  says,  that  he  at  the  same  time 
explained  to  Richard  the  nature  of  the  transaction,  and  that  on  or 
about  the  same  day,  it  *was  arranged  that  on  the  7th  of  April  the       [  *662  ] 
deeds  should  be  executed.     The  draft  of  the  mortgage  deed  having 
been,  in  conformity  with  the  direction  of  Richard,  submitted  to 
Mr.  Kelly,  was  returned  by  him  to  Savery  approved,  on  behalf  of 
Richard.    And  all  the  deeds  were  then  engrossed,  in  order  that 
they  might  be  executed  on  the  7th,  at  the  office  of  Savery,  at 
Modbury. 

On  that  day  John  and  Richard  King  came  to  Savory's  office, 
where  Mr.  Kelly  also  attended.  Mr.  Kelly  was  at  that  time  an 
entire  stranger  to  Richard  King,  and  this  is  the  account  which  he 
gives  of  what  then  took  place.  (His  Lordship  read  the  statement, 
see  ante,  p.  305,  to  the  words,  **  that  he  was  not  aware  such' would 
be  the  effect.")  It  was  said  in  the  argument  that  that  was  a 
misrepresentation  of  Mr.  Kelly's,  and  so,  no  doubt,  to  a  certain 
extent,  it  was.  The  deed  did  not  deprive  Richard  of  the  estate,  but 
it  would  deprive  him  of  the  estate  to  the  extent  of  10,0002.  It  goes 
on  to  say  (His  Lordship  read  on  to  the  end). 

The  appellant  states  that,  according  to  the  suggestion  of  Mr. 
Kelly,  he  gave  the  deeds  to  Richard,  that  is,  the  mortgage  deed  and 
the  disentailing  deed,  in  order  that  he  might  show  them  to  his 
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saveby  uncle,  Thomas  King.  And  two  days  later,  namely,  on  the  9th  of 
Kino.  April,  John  and  Richard  came  to  stay  with  Savery,  on  a  visit, 
Bichard  bringing  with  him  the  deeds,  which  were  then  executed. 

On  these  facts,  then,  can  your  Lordships  see  that  due  protection 
was  thrown  around  Bichard  King;  that  the  various  suggestions 
which  would  occur  to  the  minds  of  men  of  mature  age  and  business 
like  habits,  as  to  the  prudence  of  the  course  which  he  was  about  to 
take,  had  been  fairly  presented  to  his  mind,  and  that  nevertheless 
he  chose,  for  the  purpose  of  relieving  or  assisting  his  father,  to 
[  ♦663  ]  burthen  his  inheritance  in  favour  of  Savery,  with  the  10,000/.  *due 
to  Savery  from  the  father  ?  It  is  impossible  to  answer  this  question 
in  the  affirmative.  The  burthen  of  proof  is  on  the  father  and 
Savery.  What  passed  between  Thomas  King,  the  uncle,  who  is 
now  dead,  and  his  nephew  cannot  be  ascertained.  Savery  says 
that  Bichard  told  him  his  uncle  saw  no  objection  to  the  disentailing 
deed,  or  to  the  mortgage,  and  he  adds  his  belief  that  the  uncle 
advised  him  to  consult  Mr.  Andrews,  a  solicitor  of  eminence,  on 
the  subject.  This  advice  was  not  followed,  for  though  Mr.  Andrews 
was  consulted,  yet  nothing  was  laid  before  him  for  his  opinion, 
except  the  disentailing  deeds,  and  even  they  were  not  submitted  to 
him  till  the  evening  of  the  18  th,  which  was  after  they  had  been 
executed.  The  only  independent  advice,  therefore,  which  Bichard 
had  was,  that  of  Mr.  Kelly,  who  declined  all  responsibility,  and 
referred  him  to  his  uncle,  and  of  the  uncle  whose  advice  as  to 
consulting  Mr.  Andrews  was  not  followed. 

I  think  it  clear,  therefore,  that  this  transaction  of  the  mortgage 
is  one  which,  according  to  the  principles  guiding  courts  of  equity, 
on  such  subjects,  cannot  be  sustained. 

The  next  question  is,  "Whether,  though  not  originally  binding, 
it  was  afterwards  made  valid  and  obUgatory  by  the  conduct  of 
Bichard,  who  alone  could  impeach  it  ?  It  was  argued  that  he,  by 
his  subsequent  dealing  with  the  property,  had  cured  any  defects 
existing  in  the  original  mortgage. 

As  to  his  dealings  with  the  property  after  the  mortgage,  his  acts 
consisted  in  having  concurred  with  his  father,  first  in  raising 
several  sums  of  money  amounting  to  between  6,000/.  and  7,000/. 
by  way  of  charge  on  the  equity  of  redemption,  and,  secondly,  in 
selling  the  whole  to  Mr.  Savery.  With  respect  to  the  sums  so 
raised  by  way  of  charge,  the  decree  does  not  impeach  them.  And 
the  question  so  far  as  relates  to  them  is  not  whether  they  are  valid, 
[  *C64  ]      *but  assuming  them,  as  the  decree  assumes  them,  to  be  good  and 
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effectual  charges,  whether  the  concurrence  of  Richard  in  them  Saveby 
prevents  him  from  disputing  the  original  mortgage  for  10,000Z.  ?  king. 
I  am  of  opinion  that  they  had  no  such  operation,  for  at  the  time  of 
their  creation  Bichard  evidently  laboured  under  the  same  ignorance 
viith  respect  to  his  rights  in  relation  to  the  first  mortgage,  as  he 
was  under  in  April,  1886.  Even  if  he  had,  at  the  several  times 
when  these  subsequent  charges  were  created,  in  express  terms 
ratified  the  original  mortgage,  such  ratification  would  have  been  of 
no  avail,  unless  it  could  be  shown  that  be  had  on  those  occasions 
the  means  of  forming  an  independent  judgment,  which  he  had  not 
at  the  time  of  the  original  transaction.  In  fact,  however,  he  had 
no  other  advice  or  assistance  than  that  of  his  father  and  Savery. 
These  additional  charges  were  all  made  within  two  or  three  years 
after  the  time  when  he  attained  his  majority,  and  while  he  con- 
tinued to  live  under  his  father's  roof  as  part  of  his  family.  And 
the  same  principles,  which  impeach  the  mortgage  itself,  must 
destroy  also  the  effect  of  any  subsequent  confirmations  made  in 
the  same  absence  of  independent  advice  and  assistance. 

Just  so  as  to  the  sale.  Supposing  for  the  present  that  the  sale 
itself,  like  the  charges  subsequent  to  April,  1886,  is  to  be  deemed 
valid,  yet  it  cannot,  for  the  reasons  I  have  indicated,  have  any 
effect  in  setting  up  the  original  mortgage.  Bichard  had  no  inten- 
tion, when  he  concurred  in  the  sale,  to  cure  any  defect  in  the 
mortgage.  He  was  not  aware  that  any  such  defect  existed,  and  he 
had  no  more  professional  or  independent  advice  than  that  which  he 
had  on  the  former  occasions.  I  see,  therefore,  no  reason  to  think 
that  the  invalidity  of  the  original  mortgage  was  cured  by  any  of 
Bichard*s  subsequent  deaUngs  with  the  property. 

This  therefore  brings  me  to  the  next  question,  which  relates  not  [  665  ] 
to  the  mortgage,  but  to  the  sale  made  in  the  autumn  of  1888,  and 
carried  into  effect  by  the  deeds  of  the  !21st  and  22nd  of  March,  1889. 
This,  it  will  be  observed,  was  a  sale  by  the  father  and  son,  who 
together  were  owners  of  the  fee  (subject,  of  course,  to  the  charges) 
to  Savery,  their  common  solicitor.  In  such  a  transaction  the 
solicitor  who  purchases,  is  bound  to  show  that  he  has  put  his  clients 
in  a  situation  to  act  independently  of  his  influence.  He  must,  to 
use  the  words  of  Lord  Eldon,  in  Gibson  v.  Jeyes  (i),  be  able  **  to 
prove  that  his  diligence  to  do  the  best  for  the  vendor  has  been  as 
great  as  if  he  was  only  an  attorney  dealing  for  that  vendor  with  a 
stranger."  Now,  here  several  attempts  had  been  made  to  sell  the 
(1)  5E.E.  p.  299(6Ve8.  271). 
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Saveby  estate  by  auction,  and  by  private  contract.  The  sum  given  by 
Kino.  Savery  was  28,700Z.,  which  was  more  than  had  been  offered  by  any 
other  person.  And  if  the  question  here  turned  on  the  point, 
whether  he  had  in  the  sale  done  the  best  for  bis  client,  and  had 
complied  with  the  rule  as  laid  down  by  Lord  Eldon,  I  am  much 
disposed  to  think  that  he  had.  But  in  truth  the  question  here  does 
not  depend  on  any  such  doctrine.  This  sale  cannot  stand  against 
Bichard,  because  it  was  made  by  him  without  his  having  been 
made  aware  that  the  origiual  mortgage  was  invalid.  He  concurred 
in  the  sale  of  what,  from  the  conduct  of  Savery,  he  had  been  led  to 
suppose  was  a  reversionary  interest  in  an  estate  worth  only  23,7002., 
and  burthened  to  the  extent  of  20,0002.,  or  thereabouts.  He  was 
under  a  pressing  necessity  of  obtaining  an  immediate  sum  of 
8,0002.  to  enable  him  to  marry,  and  with  that  object  in  view  he 
might  well  consent  to  a  sale,  to  which,  if  he  had  known  that  as 
against  him  the  charges  were  only  6,0002.  or  7,0002.  he  never 
would  have  acceded. 
[  666  ]  In  order  to  sustain  his  purchase,  Savery  must  show  not  only 

that  he  gave  the  utmost  value  for  the  estate,  but  farther,  that  no 
one  of  the  circumstances  Ukely  to  influence  Bichard  in  his  deter- 
mination to  concur  or  not  to  concur  in  the  sale  was  kept  from  him, 
that  he  was  aware  of  the  invalidity  of  the  mortgage,  so  far  as  he 
was  concerned,  and  so  knew  the  real  nature  and  extent  of  his 
interest.  It  is  obvious  that  this  was  not  the  case.  Savery  had  by 
his  conduct  led  Bichard  to  believe  that  his  interest  was  much 
less  than  it  really  was;  and  there  cannot  therefore  be  set  up 
against  him  a  sale,  which,  but  for  the  erroneous  impressions  thus 
created,  might  never  have  been  made. 

I  am  therefore  of  opinion  that  neither  the  sale  nor  the  mortgage 
can  stand,  so  far  as  Bichard  is  concerned. 

It  was,  however,  contended  that  both  as  to  the  mortgage  and  the 
sale,  Bichard  was  barred  by  lapse  of  time.  His  bill  was  filed  in 
March,  1847,  that  is  about  twelve  years  after  the  date  of  the  mort- 
gage, and  eight  or  nine  years  after  the  sale.  I  cannot  think  that 
this  delay  makes  any  difference  in  the  case.  There  is  no  reason 
whatever  to  suppose  that  Bichard  was  guilty  of  any  unreasonable 
delay,  or  indeed  of  any  delay  at  all,  after  he  had  become  aware  of 
his  right  to  question  the  validity  of  the  mortgage ;  and  in  those 
circumstances,  even  if  the  delay  had  been  much  greater  than  it 
was,  there  would  have  been  nothing  to  impugn  his  title  to  relief. 
Savery  must  be  considered  substantially  to  have  represented   to 
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Richard  that  the  mortgage  was  valid,  and  so  consequently  that  the      Saveky 

1*. 

sale   was   binding  on  him ;    he  cannot   therefore   complain   that        kino. 
Richard  acted  on  his  representation  till,  after  the  lapse  of  several 
years,  he  discovered  it  to  be  erroneous. 

The  only  remaining  question  is,  as  to  the  terms  on  which  relief 
ought  to  be  given.  With  respect  to  the  mortgage  it  is  plain  that 
Richard  must,  as  far  as  possible,  put  Savery  *in  the  condition  in  [  •667  ] 
which  he  would  have  been  if  no  such  mortgage  had  been  made,  and 
if  his  security  had  rested  solely  on  the  life  estate  of  the  father,  and 
the  several  policies  of  insurance.  One  of  the  eleven  policies  was 
sold  by  Richard  in  January,  1846 ;  it  is  impossible  therefore  as  to 
that  policy  to  restore  Mr.  Savery  exactly  to  the  position  in  which 
he  stood  before  1885 ;  but  he  cannot  be  heard  to  complain  of  this, 
for  by  the  arrangements  which  he  had  made  or  concurred  in,  he 
had  led  Richard  to  suppose  that  all  the  policies  had  become  his 
own,  and  that  he  might  deal  with  them  as  he  thought  fit ;  indeed 
he  himself  suggested  a  sale  of  one  or  more  of  the  policies  as  a  step 
which  it  might  be  advisable  for  Richard  to  take.  All  therefore 
which  can  be  done  as  to  the  policy  which  was  sold,  is  to  charge 
Richard  in  account  with  Mr.  Savery  with  the  sum  which  it  produced, 
together  with  interest  from  the  time  when  it  was  sold.  With 
respect  to  the  other  policies,  Richard  must  assign  them  to  Savery, 
after  taking  credit  in  account  with  him  for  what  he  may  have  paid 
out  of  his  own  funds  for  keeping  them  on  foot.  I  say,  "  out  of  his 
own  funds,"  for  he  is  not  entitled  to  credit  for  so  much  of  the 
premiums  as  has  been  substantially  paid  out  of  the  rents  and  profits 
of  the  estate ;  and  as  the  sums  raised  by  charges  on  the  estates 
subsequent  to  the  10,000i.  mortgage,  were  to  a  large  extent  applied 
in  purchasing  property  in  Hampshire,  of  which  Richard  has  had 
the  benefit,  the  rents  and  profits  of  that  property  may  well  be 
considered  as  coming  in  the  place  of  the  rents  of  the  estate  in  ques- 
tion, which  constituted  the  first  fund  for  keeping  on  foot  the  policies. 
All  these  arrangements  are  effectually  provided  for  by  the  decree, 
which  thus  secures  to  Savery,  so  far  as  the  nature  of  the  case 
admits,  the  full  benefit  of  his  original  mortgage. 

Then  as  to  the  sale ;  the  sum  which  by  arrangement  between 
the  parties  was  paid  to  Richard  on  completion  of  *the  purchase,  [  *e(is  ] 
was  3,000Z.  The  decree  properly  charges  him  in  account  with  that 
sum,  together  with  interest  at  four  per  cent.  And  the  decree 
further  provides,  tliat  on  the  death  of  John,  the  father,  the  charges 
created  subsequently  to  the  mortgage  for   10,000Z.  shall  become 
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savery  charges  on  the  inheritance,  with  interest  at  five  per  cent,  from  that 
Kino.  time.  I  do  not  think  that  is  the  correct  mode  of  dealing  with  this 
part  of  the  subject.  These  subseqaent  charges  are  not  impeached 
by  the  decree,  and  if  no  sale  had  taken  place,  the  right  of  those  sub- 
seqaent incumbrances  would  not  have  been  a  right  against  the 
father  for  his  life,  and  at  his  death  against  the  son,  but  an 
immediate  right  against  both — though  as  between  the  father  and 
the  son,  the  former  would,  prima  facie,  at  least  be  bound  to  keep 
down  the  interest  for  his  life.  It  must  further  be  remarked,  that 
two  sums  of  2002.  and  4502.,  which  certainly  were  advanced  by 
Savery  in  September,  1888,  and  December,  1888,  are  by  the  con- 
veyance expressly  charged  on  the  inheritance.  And  I  can  discover 
no  reason  for  not  giving  to  Savery  as  against  both  Bichard  and  John 
King,  the  benefit  of  those  advances  as  charges  on  the  inheritance. 

I  therefore  propose  to  your  Lordships  to  declare  that  the  decree 
should  be  varied  by  substituting  for  the  declaration  therein  con- 
tained as  to  the  several  sums  of  1,0002.,  8,5002.,  1,9002.,  and  4552. 
therein  mentioned,  a  declaration  that  as  well  those  sums,  as  also 
the  two  several  sums  of  200/.  and  4502.  advanced  by  Savery  in 
September  and  December,  1888,  together  with  interest  on  all  these 
several  sums,  from  the  time  of  their  respective  advances,  are  valid 
charges  on  the  fee  simple  and  inheritance  of  the  estate,  and  that  as 
between  John  King  and  Bichard  King,  the  interest  of  those  sums 
ought  to  be  kept  down  out  of  the  life  interest  of  the  former. 
[  669  ]  This  is  the  only  point  on  which  the  decree  appears  to  be  open 

to  objection  on  the  part  of  the  appellant.  And  as  this  certainly 
does  not  form  the  material  subject  of  the  present  appeal,  and  the 
error  would  probably  have  been  rectified  below  if  the  Court  had 
been  asked  to  correct  it,  I  think  that  the  appellant  ought  to  be 
ordered  to  pay  the  costs  of  the  appeal. 

The  Solicitor-Oeneral : 
Will  your  Lordships  forgive  me  for  reminding  you  of  a  material 
point,  that  the  contract  ought  not  to  be  set  aside  [as]  against  the 
son,  if  it  be  not  set  aside  as  against  the  father  ? 

The  Lord  Chancellor: 

I  do  not  think  there  is  anything  in  that.  I  have  provided,  I 
think,  [for]  all  that  that  really  leads  to,  which  is  no  more  than  a 
variation  in  the  decree  in  a  matter  to  which  I  have  pointed  the 
attention  of  the  House,  namely,  that  I  think  certain  charges  were 
properly  made  charges  upon  the  father  for  life,  and  afterwards  upon 
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the  son.  They  are  charges  at  once  upon  the  inheritance,  but  I  do  Savery 
not  think  the  son  is  precluded  from  setting  aside  the  transaction  as  Kim. 
against  him,  merely  because  he  concurred  with  another  person  who 
is  bound  by  it.  That  other  person  and  Savery  may  settle  their 
rights  as  they  please  between  themselves.  What  I  propose  is 
expressly  qualified  in  that  way,  that  the  transaction  is  invalid  as 
against  the  son. 

Lord  Brougham  : 

This  case,  which  was  before  your  Lordships  prior  to  the  recess, 
received  from  my  noble  and  learned  friend  and  myself  the  most 
constant  and  undivided  attention  during  the  whole  of  the  argument 
on  both  sides  of  the  Bar.  It  did  so  happen  that  without  com- 
munication with  each  other,  the  inclination  of  our  opinions  varied 
from  time  to  time  in  the  course  of  that  long  and  very  able  argument, 
as  we  found,  when  we  came  repeatedly  to  consider  it  together, 
♦previously  to  giving  judgment.  I  should  add,  that  before  the  [  *670  ] 
recess  we  had  come  to  an  agreement  upon  the  main  body  of  the 
judgment,  in  fact  upon  almost  the  whole  of  it,  with  the  exception 
of  the  question  whether  a  change  should  be  made  in  the  decree  to 
the  amount  of  the  two  sums  constituting  the  650i.  In  dealing  with 
the  case  respecting  this  sum,  we  had  some  little  doubt  with  respect 
to  the  question  of  costs.  That  was  really  the  only  matter  that 
remained  in  discussion  between  us  during  the  interval  between  the 
day  when  the  case  was  last  heard  and  the  time  at  which  my  noble 
and  learned  friend  drew  up  his  judgment,  which,  as  my  noble  and 
learned  friend  well  knows,  I  fully  considered,  and  which  is  to  be 
taken  to  be  as  much  our  joint  judgment  as  if  we  had  each  delivered 
opinions  in  conformity  with  the  reasons  which  had  been  given  by 
my  noble  and  learned  friend. 

My  Lords,  I  think  it  is  only  necessary  to  add,  that  one  of  the 
matters  upon  which  we  have  at  different  times  entertained  some 
inclination  to  doubt,  was,  whether  the  honourable  and  very  learned 
Judge  in  the  Court  below  had  not  rather  a  bias — I  can  hardly  call 
it  a  professional  bias — but  a  bias  in  respect  of  the  professional 
character  of  the  party  before  him.  We  were  at  different  times 
rather  inclined  to  think  that  he  had  laboured  under  that  bias  ;  but 
it  is  due  to  Mr.  Savery  that  I  should  add  my  opinion,  in  which  I 
believe  my  noble  and  learned  friend  concurs,  that  his  character  is 
not  impeached  by  the  result  of  this  appeal. 

Decree  varied.    The  costs  of  the  appeal  to  be  paid  by  the  appellant. 
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PERSSE   V.   PERSSE. 

(5  H.  L.  C.  671— 673.) 

Though  an  appellant  comes  to  London  long  before  it  is  necessary  to  do 
so  in  order  to  attend  the  hearing  of  his  cause,  so  that  if  then  arrested  he 
would  not  be  discharged,  yet  if  no  arrest  is  made  until  his  cause  is  actually 
in  the  paper,  he  will  be  discharged  out  of  custody. 

When  this  case  was  called  on — 

Mr.  B.  H.  Persse,  the  appellant,  appeared  at  the  Bar  of  the 
House,  in  order  to  support  a  petition  presented  by  him,  praying  that 
he  might  be  discharged  from  the  custody  of  the  Shsrifif  of  Middlesex. 

The  governor  of  Whitecross  Street  Prison,  to  which  place  the 
appellant  had  been  taken,  was  in  attendance. 

Mr.  Persse  was  examined  by  the  House,  and  stated,  in  substance, 
that  his  domicile  was  in  Ireland,  two  miles  from  the  town  of 
Galway ;  that  he  was  arrested  on  the  9th  May,  on  a  writ  of  attach- 
ment, issued  for  non-payment  of  costs,  pursuant  to  an  order  of 
Court.  He  was  at  that  time  living  in  apartments,  in  Albany  Street, 
Eegent's  Park,  taken  by  him  for  the  purpose  of  enabling  him  to  be 
present  at  the  hearing  of  the  appeal  he  had  brought  against  a  decree 
of  the  Lord  Chancellor  of  Ireland.  He  came  over  for  this  purpose 
to  England,  on  the  I4th  or  15th  of  January.  He  had  then  to  part 
from  his  old  solicitors,  and  to  arrange  with  new  solicitors.  He 
expected  his  appeal  to  be  heard  in  March,  and  it  would  have  been 
heard  then  but  for  the  discussion  on  The  Fermoy  Peerage.  It  was 
afterwards  expected  to  be  heard  in  April ;  and  then  he  received 
notice  to  attend  on  the  22nd  of  this  month  (May).  He  had  stayed 
in  London  solely  on  account  of  this  appeal. 

Mr.  Blake,  the  solicitor  who  had  issued  the  attachment,  was  then 
examined.  He  had  acted  under  the  directions  *and  on  the  informa- 
tion of  Mr.  O'Connor,  the  solicitor  in  Ireland  for  the  respondents. 
He  was  informed,  and  had  reason  to  believe,  that  the  appellant  had 
left  Ireland  for  the  purpose  of  avoiding  service  of  process,  and  had 
made  over  bis  property  there  to  another  person.  Proceedings  had 
been  taken  to  exemplify  the  decree  in  this  country ;  and  it  was  only 
in  March  last  that  the  residence  of  the  appellant  here  had  been  dis- 
covered. At  the  time  of  issuing  the  attachment  witness  did  not 
know  that  the  cause  was  fixed  for  hearing. 

Mr.  Persse,  the  appellant,  recalled ;  denied  having  gone  away 
from  Ireland  to  avoid  process  ;  and  declared  that  the  only  occasions 
of  his  being  in  this  country  had  been  those  when  his  presence  here 
was  required  with  reference  to  this  cause. 
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The  Lord  Chanobllou  said  that  it  was  an  invariable  rule,  applic- 
able to  all  the  superior  Courts,  that  however  desirable  it  might  be 
for  parties  to  attend  the  hearing  of  their  causes,  they  could  not  be 
protected  in  doing  so  to  the  extent  of  needlessly  interfering  with  the 
rights  of  others ;  yet  when  their  attendance  was  borui  fide^  they  were 
entitled  to  be  privileged  from  arrest.  Of  course  some  latitude  must 
be  allowed  in  a  case  where  a  person  was  not  resident  in  the  city 
where  his  cause  was  to  be  heard ;  for  he  could  not  exactly  tell  when 
that  cause  might  come  on.  Here  the  appellant  came  to  this  country 
in  January ;  that  was  not  a  reasonable  time ;  and  if  he  had  been 
arrested  then  or  in  February,  he  could  not  have  claimed  his 
discharge ;  but  he  was  not  arrested  till  his  cause  was  actually  in 
the  paper  for  hearing.  Though  the  circumstances  attending  the 
appellant's  residence  here  were  calculated  to  awake  suspicion,  yet, 
at  the  last,  his  presence  in  London  might  be  attributed  to  the  desire 
to  attend  the  hearing  of  his  cause.  On  that  ground  the  House 
would  order  him  to  be  discharged.  ♦But  as  it  appeared  that  the 
solicitors  had  some  reason  to  believe  that  the  appellant  had  come 
here  to  render  process  against  him  or  his  property  unavailable,  the 
House,  though  it  acted  on  the  rule  of  privilege  in  favour  of  the 
appellant,  would  not  treat  them  as  persons  who  had  been  guilty  of 
a  breach  of  privilege,  requiring  the  interference  of  the  House. 

Lord  St.  Leonards  entirely  concurred. 

The  appellant  was  ordered  to  be  discharged  from  custody. 


Pebsse 

r. 
Persse. 


[  ♦673  ] 


COUTURIER  V.  HASTIE(l). 

(5  H.  L.  C.  673—682 ;  S.  C.  25  L.  J.  Ex.  253  ;  2  Jur.  N.  S.  1241.) 

A  cargo  of  corn  was  shipped  by  A.  at  Salonica  in  February,  1848,  for  Lord 

delivery  in  London.     On  the  15th  of  May  it  was  sold  by  H.  a  factor,  who  Cran worth, 
made  the  sale  on  a  del  credere  commission.     The  contract  described  the  com  ^•^' 

as  "  of  average  quality  when  shipped,"  and  the  sale  was  made  at  "  27«.  per  Aldbkson,  B. 


1856. 
Jvne  26,  27. 


quarter  free  on  board,  and  including  freight  and  insurance  to  a  safe  port  in 
the  United  Kingdom,  payment  at,  &c.  upon  handing  shipping  documents." 
In  fact  the  corn  had,  a  short  time  before  the  date  of  the  contract,  been  sold 
at  Tunis,  in  consequence  of  getting  so  heated  in  the  early  part  of  the  voyage 
as  to  render  its  being  brought  to  England  impossible.     The  contract  in 
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(1)  The  John  Bellamy  (1870)  L.  E. 
3  Ad.  129,  134,  39  L.  J.  Ad.  28,  22 
L.  T.  244  ;  Fleet  v.  Murt&n  (1871)  L.  B. 
7  Q.  B.  126,  132,  41  L.  J.  .Q.  B.  49, 
26  L.  T.  181 ;  Joliffe  v.  Baker  (1883) 
11  Q.  B.  D.  255,  272,  52  L.  J.  Q.  B. 


609,  48  L.  T.  9G6  ;  Sutton  v.  Orey 
[1894]  1  Q.  B.  285,  63  L.  J.  Q.  B.  633, 
C.  A. ;  Harburg  Jinbber  Comb  Co.  v. 
Martin  [1902J  1  Q.  B.  778,  71  L.  J. 
K.  B.  529,  86  L.  T.  605,  C.  A. 
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Couturier  England  was  entered  into  in  ignorance  of  this  fact.    When  the  English 

r.  purchaser  discovered  it,  he  repudiated  the  contract :  In  an  action  for  the 

Hastib.  price  brotight  against  the  factor : 

Held,  that  the  contract  contemplated  that  there  was  an  existing  some- 
thing to  be  sold  and  bought  and  capable  of  transfer,  which  not  being  the 
case  at  the  time  of  the  sale  by  the  factor,  he  was  not  liable. 

The  plaintiffs  were  merchants  at  Smyrna ;  the  defendants  were 
comfactors  in  London ;  and  this  action  was  brought  to  recover  from 
[  *674  ]  them  the  price  of  a  cargo  of  *Indian  com,  which  had  been  shipped 
at  Salonica,  on  board  a  vessel  chartered  by  the  plaintiffs  for  a 
voyage  to  England,  and  had  been  sold  in  London  by  the  defendants 
in  error,  upon  a  del  credere  commission.  The  purchaser  under  the 
circumstances  hereafter  stated,  had  repudiated  the  contract. 

In  January,  1848,  the  plaintiffs  chartered  a  vessel  at  Salonica,  to 
bring  a  cargo  of  1,180  quarters  of  corn  to  England.  On  the  8th  of 
February  a  policy  of  insurance  was  effected  on ''  corn,  warranted  free 
from  average,  unless  general,  or  the  ship  be  stranded."  On  the 
22nd  of  that  month,  the  master  signed  a  bill  of  lading,  making  the 
corn  deliverable  to  the  plaintiffs,  or  their  assigns,  "he  or  they 
paying  freight,  as  per  charter-party,  with  primage  and  average 
accustomed.*'  On  the  28rd  February  the  ship  sailed  on  the  home- 
ward voyage.  On  the  1st  May,  1848,  Messrs.  Bernouilli,  the 
London  agents  of  the  plaintiffs,  and  the  persons  to  whom  the  bill  of 
lading  had  been  indorsed,  employed  the  defendants  to  sell  the  cargo, 
and  sent  them  the  bill  of  lading,  the  charter-party,  and  the  policy 
of  insurance,  asking  and  receiving  thereon  an  advance  of  600^. 

On  the  15th  May  the  defendants  sold  the  cargo  to  A.  B.  Callander, 
who  signed  a  bought  note,  in  the  following  terms :  "  Bought  of 
Hastie  and  Hutchinson,  a  cargo  of  about  1,180  (say  eleven  hundred 
and  eighty)  quarters  of  Salonica  Indian  corn,  of  fair  average  quality 
when  shipped  per  the  Kezia  Page,  Captain  Page,  from  Salonica ; 
bill  of  lading  dated  twenty-second  February,  at  27a.  (say  twenty- 
seven  shillings)  per  quarter,  free  on  board,  and  including  freight  and 
insurance,  to  a  safe  port  in  the  United  Kingdom,  the  vessel  calling 
at  Cork  or  Falmouth  for  orders ;  measure  to  be  calculated  as 
customary ;  payment  at  two  months  from  this  date,  or  in  cash,  less 
[  '675  ]  discount,  at  the  rate  *of  five  per  cent,  per  annum  for  the  unexpired 
lime,  upon  handing  shipping  documents." 

In  the  early  part  of  the  homeward  voyage,  the  cargo  became  so 
heated  that  the  vessel  was  obliged  to  put  into  Tunis,  where,  after  a 
survey  and  other  proceedings,  regularly  and  bond  fide  taken,  the 
cargo  was,  on  the  22nd  April,  unloaded  and  sold.     It  did  not  appear 
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that  either  party  knew  of  these  oircarnBtances  at  the  time  of  the  Couturibb 
sale.  The  contract  having  been  made  on  the  15th  of  May,  Mr.  hastie. 
Callander,  on  the  28rd  of  May,  wrote  to  Hastie  and  Hutchinson :  "  I 
repudiate  the  contract  of  the  cargo  of  Indian  corn,  per  the  Kezia 
Page,  on  the  ground  that  the  cargo  did  not  exist  at  the  date  of  the 
contract,  it  appearing  that  the  news  of  the  condemnation  and  sale 
of  this  cargo  at  Tunis,  on  the  22nd  April,  was  published  at  Lloyd's, 
and  other  papers,  on  the  12th  instant,  being  three  to  four  days  prior 
to  its  being  offered  for  sale  to  me." 

The  plaintiffs  afterwards  brought  this  action.  The  declaration 
was  in  the  usual  form.  The  defendants  pleaded  several  pleas,  of 
which  the  first  four  are  not  now  material  to  be  considered.  The 
fifth  plea  was  that  before  the  sale  to  Callander,  and  whilst  the 
vessel  was  on  the  voyage,  the  plaintiffs  sold  and  delivered  the  corn  to 
other  persons,  and  that  since  such  sale  the  plaintiffs  never  had  any 
property  in  the  corn  or  any  right  to  sell  or  dispose  thereof,  and 
that  Callander  on  that  account  repudiated  the  sale,  and  refused  to 
perform  his  contract,  or  to  pay  the  price  of  the  corn.  Sixthly,  that 
before  the  defendants  were  employed  by  the  plaintiffs,  the  corn  had 
become  heated  and  greatly  damaged  in  the  vessel,  and  had  been 
unloaded  by  reason  thereof,  and  sold  and  disposed  of  by  the  captain 
of  the  said  vessel  on  account  of  the  plaintiffjs  at  Tunis,  and  that 
Callander,  for  that  reason,  repudiated  the  sale,  &c. 

The  cause  was  tried  before  Mr.  Baron  Martin,  when  his  Lord-  [  676  ] 
ship  ruled,  that  the  contract  imported  that  at  the  time  of  the  sale, 
the  corn  was  in  existence  as  such,  and  capable  of  delivery,  and  that 
as  it  had  been  sold  and  delivered  by  the  captain  before  this  con- 
tract was  made,  the  plaintiffs  could  not  recover  in  the  action. 
He  therefore  directed  a  verdict  for  the  defendants.  The  case  was 
afterwards  argued  in  the  Court  of  Exchequer  before  the  Lord  Chief 
Baron,  Mr.  Baron  Parke,  and  Mr.  Baron  Alderson,  when  the  learned 
Judges  differed  in  opinion,  and  a  rule  was  drawn  up  directing 
that  the  verdict  found  for  the  defendants  should  be  set  aside  on  all 
the  pleas  except  the  sixth,  and  that  on  that  plea  judgment  should 
be  entered  for  the  plaintiffs,  non  obstante  veredicto.  That  the 
defendants  should  be  at  liberty  to  treat  the  decision  of  the  Court  as 
the  ruling  at  Nisi  Prius,  and  to  put  it  on  the  record  and  bring  a 
bill  of  exceptions  (i).  This  was  done,  and  the  Lord  Chief  Baron 
sealed  the  bill  of  exceptions,  adding,  however,  a  memorandum  to 

(1)  96  B.  B.  684  (8  Ex.  40). 
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Couturier  the  effect  that  he  did  so  as  the  ruling  of  the  Court,  but  that  his  own 
Hastib.       opinion  was  in  opposition  to  such  ruling. 

The  case  was  argued  on  the  bill  of  exceptions  in  the  Exchequer 
Chamber,  before  Justices  Coleridge,  Maule,  Cress  well,  Wightman, 
Williams,  Talfourd,and  Crompton,who  were  unanimously  of  opinion 
that  the  judgment  of  the  Court  of  Exchequer  ought  be  reversed  (i). 
The  present  writ  of  error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Alderson,  Mr.  Justice 
Wightman,  Mr.  Justice  Cresswell,  Mr.  Justice  Erie,  Mr.  Justice 
Williams,  Mr.  Baron  Martin,  Mr.  Justice  Crompton,  Mr.  Justice 
Willes,  and  Mr.  Baron  Bramwell,  attended. 

[  677  ]  Sir  F.  Thesujer  and  Mr.  James  Wilde  for  the  plaintiffs  in  error : 

The  purchase  here  was  not  of  the  cargo  absolutely  as  a  thing 
assumed  to  be  in  existence,  but  merely  of  the  benefit  of  the  expecta- 
tion of  its  arrival,  and  of  the  securities  against  the  contingency  of 
its  loss.  The  purchaser  bought  in  fact  the  shipping  documents,  the 
rights  and  interests  of  the  vendor.  A  contract  of  such  a  kind  is 
valid :  Paine  v.  MelUr  (2) ;  Cass  v.  Rvdele  («).  The  language  of 
the  contract  implies  all  this.  The  representation  that  the  corn  was 
shipped  free  on  board  at  Salonica,  means  that  the  cargo  was  the 
property  of,  and  at  the  risk  of  the  shipper :  Coivasjeey.  Thompson  (4). 
*  *  In  a  contract  for  the  sale  of  goods  afloat,  there  are  two 
periods  which  are  important  to  be  regarded,  the  time  of  sale  and 
the  time  of  arrival.  If  at  the  time  of  the  sale  there  is  anything  on 
which  the  contract  can  attach  it  is  valid,  and  the  vendee  bound : 
Barr  V.  GUjson  (5).  The  goods  are  either  shipped,  as  here,  "free 
on  board,"  when  it  is  clear  that  they  are  thenceforward  at  the  risk 
of  the  vendee,  or  they  are  shipped  "  to  arrive,"  which  saves  the 
vendee  from  all  risk  till  they  are  safely  brought  to  port :  Johnson  v. 
[  678  ]  Macdonald  (6).  *  *  The  case  of  Strickland  v.  Turner  (7),  which 
was  referred  to  by  the  Lord  Chief  Baron  (s),  is  not  in  point,  for 
there  the  annuity,  which  was  the  subject  of  the  sale,  had  actually 
ceased  to  exist  when  the  sale  took  place  ;  there  was  nothing  what- 
ever on  which  the  contract  could  attach ;  but  here  the  parties  were 
dealing  with  an  expectation,  namely,  the  expectation  of  the  arrival 
of  the  cargo.     Ae  Lord  Chief  Baron  Richards  said,  in  Hitchcock  v. 

(1)  96  R.  R  598  (9  Ex.  102).  (5)  49  R.  K.  650  (3  M.  &  W.  390). 

(2)  5  R.  R.  327  :0  Ves.  349).  (6)  GO  B.  R.  S38  (9  M.  Cc  W.  OO:)), 

(3)  2  Vern.  28o/  (7)  86  R.  R.  619  (7  Ex.  208). 

(4)  70  R.  R.  27  5  Moo.  P.  C.  165).  (8)  96  R.  R.  592  (8  Ex.  49). 
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Giddings  (1),  '*  If  a  man  will  make  a  purchase  of  a  chance,  he  must    Couturikh 
abide  by  tlie  consequences."     *     *     ♦  Hastib. 

The  Court  of  Exchequer  Chamber,  admitting  that  the  vendee  [  679  ] 
might  have  recovered  an  average  loss  under  the  policy  on  this 
cargo,  said  that  he  could  not  have  recovered  if  a  total  loss  had 
occurred,  and  referred  to  an  admission  to  that  effect  supposed  to 
Lave  been  made  by  the  present  Baron  Martin  when  arguing 
Sutherland  v.  Pratt  (2).  That  admission  does  not  mean  what  is 
thus  supposed ;  and  after  the  case  of  Roiix  v.  Salt -odor  (3),  where 
there  was  a  total  loss,  and  the  plaintiff  recovered  on  the  policy,  it 
is  difficult  to  understand  how  such  an  opinion  could  be  entertained. 
A  technical  objection  arising  on  the  form  of  the  policy  would  not 
affect  this  question.  The  purchaser's  right  on  Jiis  policy  would 
have  been  complete :  Phillips  (4),  Marshall  (5),  an^i  I^.larsh  v.  Pigott  (e). 

By  what  has  happened  here,  the  purchaser  has  been  saved  the 
payment  of  freight :  Vlierboom  v.  Chapman  (7) ;  and  Owens  v. 
Dunbar  (8)  shows  that  he  would  have  been  bound  to  accept  the  cargo. 
The  contract  here  was,  that  the  cargo  was  shipped  **  free  on  board." 
To  that  extent  the  vendor  was  bound,  but  he  was  not  bound  by  any 
farther  and  implied  warranty :  Dickson  v.  Zizinia  (9). 

Mr,  Butt  and  Mr.  Bovill  for  the  defendants  in  error  were  not 
called  on. 

The  Lord  Chancellor: 

My  Lords,  this  case  has  been  very  fully  and  ably  argued  on  the 
part  of  the  plaintiffs  in  error,  but  I  understand  from  an  intima- 
tion which  I  liave  received,  that  all  *the  learned  Judges  who  are  [  *680  j 
present,  including  the  learned  Judge  who  was  of  a  different  opinion 
in  the  Court  of  Exchequer,  before  the  case  came  to  tlie  Exchequer 
Chamber,  are  of  opinion  that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  sought  to  be  reversed  by  this  writ  of  error  was 
a  correct  judgment,  and  they  come  to  that  opinion  without  the 
necessity  of  hearing  the  counsel  for  the  defendants  in  error.  If  I  am 
correct  in  this  belief,  I  will  not  trouble  the  learned  counsel  for  the 
defendants  in  error  to  address  your  Lordships,  because  I  confess, 
though  I  should  endeavour  to  keep  my  mind  suspended  till  the  case 

(1)  IS  R  R.  725  (4  Price,  135).  (6)  5  Burr.  2802. 

(2)  63  R.  R  606  (11  M.  c&  W.  296).  (7)  67  R  R  582  (13  M.  &  W.  230). 

(3)  43  R  R  638  (3  Bing.  N.  0.  266).  (8)  12  Ir.  L.  E.  304. 

(4)  1  Ph.  Ins.  438.  (9)  84  R  R  719  (10  C.  B.  602). 

(5)  1  Marsh.  Ins.  333. 
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CouTURiEB    had  been  fully  argued,  that  my  strong  impression  in  the  course  of 

Hastie.      t^d  argument  has  been,  that  the  judgment  of  the  Court  of  Exchequer 

Chamber  is  right.    I  should  therefore  simply  propose  to  ask  the 

learned  Judges,  whether  they  agree  in  thinking  that  that  judgment 

was  right. 

(The  Judges  consulted  together  for  a  few  minutes,  at  the  end  of 
which  time) 

Ma.  Baron  Alderson  said  : 

My  Lords,  her  Majesty's  Judges  are  unanimously  of  opinion  that 
the  judgment  of  the  Exchequer  Chamber  was  right,  and  that  the 
judgment  of  the  Court  of  Exchequer  was  wrong ;  and  I  am  also  of 
that  opinion  myself  now,  having  been  one  of  the  Judges  before 
whom  the  case  came  to  be  heard  in  the  Court  of  Exchequer. 

The  Lord  Chancellor: 

My  Lords,  that  being  so,  I  have  no  hesitation  in  advising  your 
Lordships,  and  at  once  moving  that  the  judgment  of  the  Court 
below  should  be  affirmed.  It  is  hardly  necessary,  and  it  has  not 
ordinarily  been  usual  for  your  Lordships  to  go  much  into  the 
merits  of  a  judgment  which  is  thus  unanimously  affirmed  by  the 
Judges  who  are  called  in  to  consider  it,  and  to  assist  the  House  in 
[  *68i  J  forming  its  judgment.  But  I  may  state  shortly  *that  the  whole 
question  turns  upon  the  construction  of  the  contract  which  was 
entered  into  between  the  parties.  I  do  not  mean  to  deny  that  many 
plausible  and  ingenious  arguments  have  been  pressed  by  both  the 
learned  counsel  who  have  addressed  your  Lordships,  showing  that 
there  might  have  been  a  meaning  attached  to  that  contract  different 
from  that  which  the  words  themselves  impart.  If  this  had  depended 
not  merely  upon  the  construction  of  the  contract  but  upon  evidence, 
which,  if  I  recollect  rightly,  was  rejected  at  the  trial,  of  what 
mercantile  usage  had  been,  I  should  not  have  been  prepared  to  say 
that  a  long-continued  mercantile  usage  interpreting  such  contracts 
might  not  have  been  sufficient  to  warrant,  or  even  to  compel  your 
Lordships  to  adopt  a  different  construction.  But  in  the  absence  of 
any  such  evidence,  looking  to  the  contract  itself  alone,  it  appears  to 
me  clearly  that  what  the  parties  contemplated,  those  who  bought  and 
those  who  sold,  was  that  there  was  an  existing  something  to  be  sold 
and  bought,  and  if  sold  and  bought,  then  the  benefit  of  insurance 
should  go  with  it.  I  do  not  feel  pressed  by  the  latter  argument, 
which  has  been  brought  forward  very  ably  by  Mr.  Wilde,  derived 
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from  the  subject  of  insurance.    I  think  the  full  benefit  of  the    Coutubieb 

insurance  was  meant  to  go  as  well  to  losses  and  damage  that      hastie. 

occurred  previously  to  the  15th  of  May,  as  to  losses  and  damage 

that  occurred  subsequently,  always  assuming  that  something  passed 

by  the  contract  of  the  15th  of  May.     If  the  contract  of  the  15th 

of  May  had  been  an  operating  contract,  and  there  had  been  a  valid 

sale  of  a  cargo  at  that  time  existing,  I  think  the  purchaser  would 

have  had  the  benefit  of  insurance  in  respect  of  all  damage  previously 

occurring.    The  contract  plainly  imports  that  there  was  something 

which  was  to  be  sold  at  the  time  of  the  contract,  and  something 

to  be  purchased.    No  such  thing  existing,  I  *think  the  Court  of       [  '682  ] 

Exchequer  Chamber  has  come  to  the  only  reasonable  conclusion 

upon  it,  and  consequently  that  there  must  be  judgment  given  by 

your  Lordships  for  the  defendants  in  error. 

Judgment  far  the  defendants  in  error ^  with  costs. 


PER8SE   V.   PERS8E.  isse. 

(5  H.  L.  0.  682-707.)  ^^7  26,  27. 

By  an  order  of  the  House  of  Lords  made  in  1840,  the  appellant  in  this  ^— 

case,  claiming  certain  property  under  a  conveyance  made  by  his  father  in 
1830,  had  been  ordered  to  convey  the  property  to  the  uses  of  a  settlement 
made  by  his  father  in  1827,  under  which  settlement  the  appellant's  elder 
brother  and  his  wife  and  children  were  entitled.  The  appellant  endeavoured 
to  defeat  this  order  by  subsequently  acquiring  or  pretending  to  acquire  a 
paramount  title  by  conveyance  from  a  person  claiming  under  the  will  of  a 
former  owner  who  had  died  a  lunatic:  Held,  that  the  appellant  was  a 
trustee  for  the  persons  interested  under  the  settlement  of  1827,  and  must 
convey  the  property  to  the  use  of  that  settlement  pursuant  to  the  order  of 
18-10,  and  that  if  any  adverse  lights  had  been  acquired  by  him,  he  might 
set  them  up  afterwards  by  a  distinct  process. 

[It  is  thought  unnecessary  to  retain  the  report  of  this  case. — O.  A.  S.] 


BUSH  V.  FOX(l).  1856. 

(5  H.  L.  C.  707—716  ;  S.  0.  25  L.  J.  Ex.  251  ;  2  Jur.  N.  S.  1029.)  June2\, 

Li  an  action  for  an  alleged  infringement  of  a  patent  where  the  defence  ^     ^oi^ 
is  that  the  supposed  invention  is  not  new,  the  Judge  may  compare  the  ];^q^       ' 

plaintiff  *s  specification  with  the  specification  of  a  previous  patent,  and  may  aldkbson  B 
on  such  comparison  direct  the  jury  to  find  a  verdict.  P  __  ^ ' 

B.  took  out  a  patent  which  he  described  as  relating  to  "  means  and 

(1)  Hill  V.  Evam  (1862)  4  De  G.  F.  402,  38  L.  T.  303 ;  HarHi  v.  Rothwell 

&  J.  288,  31  L.  J.  Ch.  457,  6  L.  T.  (1887)  35  Oh.  D.  416,  428,  56  L.  J.  Ch. 

90 ;  PaUtTBon  y.  QadigH  and  Coke  Co,  459,  o6  L.  T.  552. 
(1877)  3  App.  Gas.  239, 245, 47  L.  J.  Ch. 
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BuBU  apt>aratus  for  working  under  water  in  order  to  produce  excavations  and 

«'•  building  foundations  of  lighthouses,  piers,  jetties,  and  other  structures 

'^^-  under  water."    There  had  been  a  previous  patent  taken  out  by  another 

person,  for  **  an  apparatus  to  facilitate  excavating,  sinking,  and  mining." 
On  comparing  the  two  patents,  the  Judge  at  the  trial  was  of  opinion  that 
both  claimed  substantially  the  same  invention.  The  evidence  showed  some 
difference  in  the  mode  of  working,  but  the  witnesses  said  that  both  patents 
had  substantially  the  same  object.  The  Judge  thereon  directed  a  verdict 
to  be  found  for  the  defendant : 
Held  that  the  direction  was  right. 

This  was  an  action  brought  in  the  Court  of  Exchequer  for  the 
infringement  of  a  patent,  dated  21st  September,  1841,  and  granted 
for  the  invention  of  ''improvements  in  the  means  of,  and  in  the 
[  •708  ]  apparatus  for,  building  and  working  *under  water.  The  defendants 
having  craved  oyer  of  the  letters  patent,  pleaded,  1.  That  the  Queen 
did  not  give  or  grant  to  the  plaintiff  such  licence  as  is  in  the 
declaration  mentioned  in  manner  and  form,  &c.  2.  That  he  was 
not  the  true  inventor.  8.  That  the  supposed  invention  in  the 
declaration  mentioned  was  not  an  invention  of  a  certain  manner  of 
new  manufacture  in  manner  and  form,  &c.  4.  That  the  invention 
was  not  new.  5.  That  the  plaintiff  did  not  particularly  describe 
and  ascertain  the  nature  of  it,  and  in  what  manner  it  was  to  be  per- 
formed. 6.  That  the  specification  was  not  enrolled  ;  and  7.  Not 
guilty. 

The  invention  was  described  in  the  introductory  part  of  the 
specification,  as  follows :  "  My  invention  relates  to  means  and 
apparatus  for  working  under  water,  in  order  to  produce  excavations, 
and  building  foundations  of  lighthouses,  piers,  jetties,  and  other 
structures  under  water." 

The  specification  described  the  invention  by  reference  to  draw- 
ings, and  concluded  as  follows  :  "  Having  thus  described  the  nature 
of  my  invention,  and  the  manner  of  performing  the  same,  I  would 
have  it  understood  that  I  do  not  confine  myself  to  the  precise 
details  shown,  provided  the  peculiar  character  of  my  invention  be 
retained,  but  what  I  claim  is,  the  mode  of  constructing  the  interior 
of  a  caisson,  in  such  manner  that  the  workpeople  may  be  supplied 
with  compressed  air,  and  be  able  to  raise  the  materials  excavated, 
and  to  make  or  construct  foundations  and  buildings  as  above 
described. 

At  the  trial  before  the  Lord  Chief  Baron  at  the  sittings  after 
Michaelmas  Term,  1852,  the  letters  patent  and  specification  having 
been  put  in  and  read,  the  plaintiff  in  error  was  called  and  examined 
as  a  witness.    He  described  his  invention  to  consist  in  a  particular 
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mode  of  building  foundations  and  structures  under  water,  and  in        Bush 
the  use  and  adaptation  of  a  caisson  and  apparatus  for  that  purpose        pox. 
♦such  caisson  becoming  part  of  the  foundation  or  other  permanent      [  *709  ] 
structure. 

In  the  course  of  the  cross-examination  of  the  plaintiff  in  error, 
the  defendants  put  in  evidence,  and  read  the  specification  of  letters 
patent  granted  to  Lord  Cochrane,  on  the  20th  of  October,  1880,  for 
*'  apparatus  to  facilitate  excavating,  sinking,  and  mining." 

The  invention  was  described  in  the  introductory  part  as  follows : 
**  My  invention  consists  in  an  apparatus  (hereinafter  described)  for 
compressing  atmospheric  air  (into  and  retaining  the  air  so  com- 
pressed) within  the  interior  capacity  of  subterranean  excavations, 
sinkings,  or  mines,  or  within  those  portions  of  that  capacity  where 
the  operations  of  excavating,  sinking,  and  mining  are  going  on,  in 
order  that  the  additional  elasticity  given  to  (and  maintained  in) 
the  included  air  by  aid  of  my  apparatus,  over  and  above  the 
ordinary  and  natural  elasticity  of  the  atmospheric  air  which  is 
contained  in  excavations  and  mines,  may  counteract  (in  part  or 
wholly)  the  tendency  of  superincumbent  water  (or  of  such  super- 
incumbent earth  as  is  rendered  semi-fluid  by  admixture  with  water) 
to  flow,  by  gravitation,  into  such  excavations  which  (as  aforesaid) 
are  filled  with  compressed  air,  and  maintained  full  of  compressed 
air,  by  aid  of  my  said  apparatus,  and  which  apparatus,  at  the  same 
time  that  it  is  adapted  to  retain  the  said  included  air  in  a  state  of 
compression,  in  order  to  prevent  or  diminish  the  influx  of  water,  or 
of  semi-fluid  earth,  is  also  adapted  to  allow  workmen  to  carry  on 
their  ordinary  operations  of  excavating,  sinking,  and  mining,  by 
working  under  ground  within  the  space  which  is  filled  with  com- 
pressed air,  and  also  to  allow  workmen  ready  passage  to  and  from 
the  said  space  into  the  open  air,  or  to  and  from  the  said  space  into 
those  parts  of  the  subterranean  excavations  or  mines  which  contain 
air  in  a  natural  and  ordinary  state  of  elasticity." 

The  plaintiff  asserted  the  object  of  Lord  Cochrane's  invention  to       [  7io  "j 
be  different  from  his  own,  inasmuch  as  Lord  Cochrane's  was  for 
working  on  land,  and  his  own  for  working  under  water,  but  he 
admitted  that  the  mode  was  similar  in  respect  of  the  use  of 
compressed  air. 

James  Campbell,  an  engineer,  called  on  the  part  of  the  plaintiff, 
stated  the  plaintiff's  invention  to  be  a  new  mode  of  constructing 
foundations  under  water ;  that  the  invention  was  new  as  applied  to 
water,  but  that  in  the  case  of  the  Goodwin  Sands,  in  which  there 
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Bush        are  18  feet  of  water  above  the  sand,  when  men  have  got  down 

Fox.         through  the  water,  and  are  working  in  the  sand,  the  operation,  bo 

far  as  working  in  the   sand  is  concerned,  would  be  the    same, 

whether  they  were  working  by  Lord  Cochrane*s  or  by  the  plaintiff's 

invention. 

At  the  conclusion  of  the  examination  of  this  witness,  the  Lord 
Chief  Baron  interposed,  and  directed  the  jurors  that  if  they 
believed  the  above  evidence,  the  invention  was  not  an  invention  of 
any  manner  of  new  manufacture,  and  they  must  find  a  verdict  for 
the  defendants  upon  the  third  plea,  and  the  jury  found  a  verdict 
for  the  defendants  accordingly.  On  a  bill  of  exceptions  the  Court 
of  Exchequer  Chamber  sustained  the  direction  and  the  finding  of 
the  jury  (i). 

In  February,  1854,  proceedings  by  way  of  suggestion  and  denial 
of  error,  were  taken  by  the  plaintiff,  according  to  the  provisions  of 
the  Common  Law  Procedure  Act  of  1852,  and  the  record  was 
brought  up  to  this  House. 

The  Judges  were  summoned,  and  Mr.  Baron  Alderson,  Mr. 
Justice  Coleridge,  Mr.  Justice  Wightman,  Mr.  Justice  Cresswell,  Mr. 
Justice  Erie,  Mr.  Justice  Williams,  Mr.  Baron  Martin,  Mr.  Justice 
Crompton,  and  Mr,  Justice  Crowder  attended. 

[  711  ]  Mr.  Webster,  for  the  plaintiff  in  error : 

The  direction  was  wrong,  and  there  ought  to  be  a  venire  de  novo. 
The  whole  matter  was  treated  as  a  matter  of  law,  and  even 
assuming  what  was  done  to  be  new,  the  direction  declared  that  the 
invention  was  not  a  new  manufacture.  In  this  manner  the  whole 
case  was  taken  from  the  consideration  of  the  jury,  and  was  decided 
by  the  Judge.  That  was  erroneous.  Again,  when  the  case  was 
argued  in  the  Exchequer  Chamber,  the  Judges  refrained  from 
giving  any  opinion  on  the  question  of  the  invention  being  a  new 
manufacture,  and  confined  themselves  to  the  point  of  novelty.  The 
judgment  of  the  Court  does  not  therefore  sustain  the  direction  at 
Nisi  Prius. 

The  question  of  novelty  is  entirely  one  for  decision  by  a  jury. 
That  involves  the  question,  what  is  the  real  invention,  and  that  is 
a  question  of  fact.  There  is  one  plain  and  substantive  difference 
between  the  invention  of  the  plaintiff  and  that  of  Lord  Cochrane, 
or    any  other    person,   namely,   that   the  plaintiff's  caisspn   or 

(1)  9  Ex.  651, 
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cylinder  became  part,  and  was  left  as  part,  of  the  permanent  Bush 
structure.  This  is  a  very  important  portion  of  the  invention.  That  fox. 
invention  was  rightly  described  as  an  improvement  in  the  means  of, 
and  in  the  apparatus  for,  working  under  water.  The  external  struc- 
ture was  well  known,  but  the  internal  structure,  which  was  the  subject 
of  the  plaintiff's  patent,  was  new.  The  mode  of  doing  the  work 
was  different,  for  the  man  entered  at  the  top  instead  of  entering  at 
the  bottom,  and  so  worked  differently.  The  caisson  itself  was  not 
claimed  as  a  part  of  the  plaintiff's  invention,  and  the  novelty  was 
not  in  the  result  obtained,  but  in  the  mode  of  obtaining  it.  The 
spirit  in  which  the  Court  of  Exchequer  dealt  with  patents  in  Morgan 
V.  Seaward  (i)  has  never  been  approved  by  the  profession,  and  that 
case  ought  not  to  form  a  precedent  *for  the  present,  but  that  of  [  *712  ] 
Cutler  (2)  ought  rather  to  be  adopted.  The  case  of  Neilson  v. 
Harford  {^)y  where  it  was  said  that  the  construction  of  the  specifica- 
tion of  a  patent  belongs  to  the  Court  and  not  to  the  jury,  does  not 
apply  here,  for  this  was  not  a  question  of  construction,  but  of 
novelty ;  and  even  there  it  is  said  (4)  that  the  power  of  the  Court  to 
construe  instruments  arises  only  ''  as  soon  as  the  true  meaning  of 
the  words  in  which  they  are  couched,  and  the  surrounding  circum- 
stances, if  any,  have  been  ascertained  as  facts  by  the  jury."  The 
direction  here  disregarded  that  restriction.  Where  there  is  a  claim 
made  in  respect  of  a  combination  of  different  things,  the  validity  of 
the  patent  depends  on  the  question  whether  that  which  is  claimed 
in  the  specification,  as  a  whole,  is  new :  Newton  v.  The  Grand 
Junction  Raihoay  Company  (s),  Haworthv.  HardcasUe  (6).  To  select 
a  particular  part  which  is  not  claimed,  as  was  done  here,  is  wrong. 
Where  the  specification  does  not  distinguish  what  is  new,  the 
patent  is  of  course  bad :  Macfarlane  v.  Price  (7),  and  Tetley  v. 
Boston  (8).  But  that  is  not  the  case  here ;  and  Walton  v.  Potter  (9) 
shows  that  where  a  part  is  new  and  useful,  there  may  be  an 
infringement  of  the  patent  by  the  unauthorised  use  of  that  part. 
That  case  must  govern  the  present. 

Mr.  Hindmarch,  who  appeared  for  the  defendants  in  error,  was 
not  called  on. 

(1)  46  B.  E.  700  (2  M.  &  W.  544).  4  Moo.  &  Sc.  720). 

(2)  Webst  Pat.  Cas.  418,  427.  (7)  18  B.  B.  760  (1  Stark.  199).  See 

(3)  8  M.  &  W.  806.  also  Campion  v.  Benyon,  23  R.  B.  649 

(4)  Id.  823.  (3  Brod.  &  B.  5). 

(6)  82  B.  B.  691  (5  Ex.  331).  (8)  95  B.  B.  923  (2  El.  &  Bl.  956). 

(6)  41  B.  B.  586  (1  Bing.  N.  0. 182;  (9)  Webst.  Pat.  Cas.  585. 
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Bc8H        Thb  Lord  Chancellor: 

r. 

Fo3L  My  Lords,   I  think  it  will  not  be  necessary  to  trouble  yonr 

Lordships  to  hear  anything  in  observation  from  the  learned  coansel 
[  *713  ]  for  the  defendants  in  error.  The  question  ^arises  upon  the  validity 
of  a  certain  bill  of  exceptions  to  the  ruling  of  the  Lord  Chief  Baron 
at  the  trial  for  the  infringement  of  a  patent,  a  patent  of  considerable 
importance;  and  the  question  is,  whether  or  not  the  direction 
given  by  the  Lord  Chief  Baron  was  right  in  point  of  law.  If  it 
was,  there  is  an  end  of  the  case.  Now,  what  I  would  propose  to  do 
before  calling  upon  the  learned  counsel  for  the  defendants  in  error 
to  address  the  House,  is  to  put  to  the  learned  Judges  simply  this 
question,  Whether,  looking  at  this  record,  the  direction  given  by 
the  Lord  Chief  Baron  was  a  correct  direction  in  point  of  law  ?  Of 
course,  if  it  should  turn  out  that  the  learned  Judges  are  not  clear 
that  the  direction  of  the  Lord  Chief  Baron  was  right  in  point  of 
law,  the  argument  must  be  resumed,  and  then  we  shall  be  ready  to 
hear  the  learned  counsel  for  the  defendant  in  error. 

The  question  proposed  was  put  to  the  Judges,  who  retired  for  a 
short  time.     On  their  return, 

Mr.  Baron  Alderson  said: 

My  Lords, — Her  Majesty's  Judges  are  unanimously  of  opinion 
that  the  direction  of  the  Lord  Chief  Baron  was  right.  The  third 
plea,  that  this  was  not  a  new  manufacture,  clearly  involves  both  the 
question  of  its  novelty,  and  of  its  being  a  manufacture.  The  inven- 
tion which  is  here  claimed  is  thus  described.  (His  Lordship  read 
the  description  and  claim  in  the  specification :  see  ante^  p.  836.) 
It  is  to  be  observed,  that  he  does  not  claim  the  foundations  thus 
laid,  but  the  mode  of  being  enabled  to  make  them.  The  invention 
claimed,  therefore,  is  such  a  special  apparatus  applied  to  the  interior 
of  a  caisson  as  may  enable  the  workmen  to  descend  into  and 
[  ♦714  ]  ascend  from  a  chamber  filled  with  air  in  a  compressed  ^state,  where 
they  may  work  in  the  construction  of  the  foundations  in  a  space 
previously  excavated,  and  into  which  the  compressed  air,  whilst  it 
enables  them  to  breathe  and  work,  prevents  the  external  water 
from  coming  to  interrupt  their  labours.  The  apparatus  also  permits 
them  to  communicate  with  the  surface,  and  to  carry  in  their 
materials  and  tools,  and  to  carry  out  the  materials  excavated.  We 
think  this  is  precisely  what  was  done  by  Lord  Cochrane's  invention, 
and  the  evidence  of  the  plaintiff 's  witness,  James  Campbell,  clearly 


VOL.  CI.]  1866.    H.  L.    6  H.  L.  C.  714—715.  841 


agrees  with  that  view,  and  confirms  us  in  that  conclusion.  If  so,  Bush 
tlie  LoBD  Chiisf  Baron*s  direction  was  right,  that  this  really  w»ts  no  fqx. 
new  manufacture,  and  that  therefore  the  patent  cannot  be  supported. 

The  Lord  Ghangbllob  : 

My  Lords, — From  the  time  that  I  understood,  from  the  argu- 
ment at  your  Lordships'  Bar,  what  the  facts  of  this  case  were,  I 
really  have  entertained  no  doubt  whatever  upon  the  question  now 
before  your  Lordships,  namely,  whether  or  not  the  direction  of  the 
Lord  Chief  Baron  was  right.  I  am  not,  indeed,  clear  that  the 
Lord  Chief  Baron  might  not  have  gone  much  farther,  and  that, 
even  if  there  had  not  been  any  evidence  at  all,  he  might  not  have 
directed  the  jury  to  find  for  the  defendant ;  because  I  think  it  was 
for  the  Court  to  compare  the  two  specifications  together  (^),  and 
comparing  the  two  together,  it  appears  to  me  perfectly  clear  that 
the  material  part  of  the  plaintiff's  invention  was  involved  in  the 
invention  of  Lord  Cochrane.  It  may  be  the  fact  that  the  plaintiff 
had  discovered  something  for  which  he  might  have  obtained  a 
patent,  and  for  which,  if  it  is  not  too  late,  perhaps  even  now,  by 
disclaiming  a  part  of  that  which  he  has  claimed  as  his  invention,  he 
may  still  have  rights  as  to  something  that  is  valuable.  *That  is  \  *715  ] 
a  matter  upon  which  I  need  not  speculate.  But  the  plaintiff's 
invention  consists  of  this  (putting  it  in  popular  language)  :  a  plan, 
by  means  of  a  caisson,  for  introducing  by  successive  chambers 
compressed  air,  so  that  persons  may,  by  the  mode  which  he  points 
out,  make  the  foundations  of  buildings  which  are  to  be  constructed 
under  water,  eventually  to  sustain  lighthouses  and  other  buildings 
above  water.  And  to  do  that  in  the  mode  which  he  has  pointed 
out,  one  material  part  of  the  invention,  as  he  claims  it,  is  the 
formation  of  successive  chambers,  whereby  the  parties  working  will 
be  supplied  with  compressed  air. 

Now,  unfortunately,  he  has  claimed  that  as  part  of  his  invention. 
The  learned  Judges  have  pointed  out  that  to  be  so,  both  in  the 
terms  in  which  he  introduces  his  specification,  and  the  terms  in 
which  he  concludes  it.  "  My  invention,"  he  says,  "  relates  to 
means  and  apparatus  for  working  under  water,  in  order  to  produce 
excavations  "—  "  means  and  apparatus  for  working  under  water  ;  " 
that  is,  successive  chambers,  whereby,  by  a  very  ingenious  con- 
trivance, the  parties  working  are  to  be  supplied  with  air.     Then  he 

(1)  This  dictum  was  disapproved  by  (18G2)  4  De  G.  F.  &  J.  288,  31  L.  J. 
Lord  Wbstbuby,  L.  0.  iu  Bill  v.  Emm      Oh.  457,  6  L.  T.  90. 
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says,  "  Wimt  I  claim  is  the  mode  of  constracting  the  interior  of  a 
caisson  in  such  manner  that  the  workpeople  may  be  supplied  with 
compressed  air,  and  be  able  to  raise  the  materials  excavated,  and  to 
make  or  construct  foundations  and  buildings,  as  above  described." 
Now,  my  Lords,  Lord  Cochrane  having  invented  a  caisson  which 
has  substantially  the  same  object  and  the  same  operation,  namely, 
to  enable  parties  at  great  depths  to  be  supplied  with  compressed 
air,  it  appears  to  me,  independently  of  any  testimony,  that  the  two 
are  substantially  the  same.  And  in  confirmation  of  that,  two 
gentlemen  who  were  called  as  witnesses,  or  rather  the  plaintiff 
himself,  and  a  witness,  say  that,  substantially,  so  far  as  that  went, 
it  is  the  same  thing :  one  was  for  working  under  ground  and  *the 
other  for  working  under  water,  but  both  had  substantially  the  same 
object.  That  evidence  being  given,  the  Lord  Chief  Baron  says,  if 
the  jury  believed  that  evidence,  the  invention  was  not  an  invention 
of  any  manner  of  new  manufacture ;  it  was  not  nev  at  least  in  the 
material  part  of  it,  the  mode  of  putting  up  the  caisson,  so  as  to 
supply  the  workmen  with  air.  My  Lords,  I  entirely  concur  in  the 
opinion  which  the  learned  Judges  have,  without  any  hesitation, 
given  to  the  House,  that  that  direction  of  the  Lord  Chief  Baron 
was  perfectly  right,  and  consequently  that  there  is  no  foundation 
for  this  proceeding  in  error. 

Judgment  given  for  the  defendant  in  error,  tvith  costs. 


IN  COMMITTER]   FOR  PRIVILEGES. 


The  FERMOY  PEERAGE   CLAIM. 

(6  H.  L.  C.  716—792.) 

The  word  "  peerage,"  in  the  fifth  clause  of  the  fourth  article  in  the  Act 
of  Union  of  Great  Britain  and  Ireland,  means  the  status  and  condition  of  a 
Peer,  and  therefora  where  one  person  held  many  titles,  by  any  one  of  which 
he  could  sit  in  the  Irish  House  of  Peers,  so  long  as  any  one  of  those  titles 
remained  in  him  or  his  descendants  the  loss  of  any  of  the  others  did  not 
constitute  an  extinction  of  a  peerage. 

A.,  before  the  Union  with  Ireland,  was  a  Peer  of  Ireland,  by  the  title  of 
Earl  M.  That  title  had  descended  to  him  from  an  ancestor,  to  whom  it  was 
granted  with  the  usual  limitation  to  the  heiis  male  of  his  body.  Before  the 
Union  took  effect.  A,  received  a  new  patent,  creating  him  Baron  of  M., 
remainder  to  the  heirs  male  of  his  body,  failing  whom  to  B.,  and  the  heirs 
male  of  his  body  :  A.  died  without  leaving  male  heirs  of  his  body,  and  the 
Earldom  of  M.  was  left  without  a  successor,  and  the  Barony  of  M.  passed 
toB.: 

Held,   that  this  was  not  such    an    extinction    of    a  peerage  as  was 
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contemplated  by  the  Act  of  Uuiou,  and  consequeutly  could  uot  be  taken  as  Lord 

one  of  three  extinctions,  on  the  happening  of  which,  the  Crown  could  create      Fekmoy  a 
a  new  Irish  peerage. 

Qa.  Whether  when  the  validity  of   an  existing  grant  of  a  peerage  is 
questioned,  the  AtU/rney-  General  is  bound  to  appear  to  support  it. 

On  the  14th  May,  1855,  letters  patent  passed  the  Great  Seal 
of  Ireland,  creating  Edmund  Burke  Roche,  of  Trabolgan,  in  the 
county  of  Cork,  Esq.,  a  Peer  of  Ireland,  to  him  and  the  heirs  male 
of  his  body,  by  the  name,  style,  and  title  of  Baron  Fermoy,  in  the 
county  of  Cork.  On  the  11th  June,  1855,  an  order  of  the  House 
was  made,  "  That  the  circumstances  attending  the  creation  of  the 
Barony  of  Fermoy  be  referred  to  the  Committee  for  Privileges,  to 
consider  and  report."  Baron  Fermoy  presented  a  petition,  praying 
that  his  right  to  vote  at  the  election  of  Peers  for  Ireland,  to  sit  in 
the  Parliament  of  the  United  Kingdom,  might  be  admitted.  The 
petition  was  referred  to  the  Committee. 

The  Committee  sat  on  the  8th  April,  Lord  Bedesdale  in  the  chair, 
and  the  Judges  were  summoned.  The  Lord  Chief  Baron,  Mr.  Baron 
Alderson,  Mr.  Justice  Coleridge,  Mr.  Justice  Cresswell,  Mr.  Justice 
Erie,  Mr.  Justice  Wightman,  Mr.  Justice  Williams,  Mr.  Justice 
Crowder,  Mr.  Justice  Willes,  and  Mr.  Baron  Bramwell,  attended. 

The  letters  patent  creating  the  petitioner  Baron  of  Fermoy  were 
produced  and  read. 

A  return  of  "  all  the  peerages  of  Ireland  created  since  the  Union, 
stating  the  peerages  on  the  extinction,  or  supposed  extinction,  of 
which  each  new  peerage  has  been  created,  and  also  of  all  other 
peerages  of  Ireland  supposed  to  have  become  extinct  during  the 
same  period,'*  was  laid  before  the  Committee. 

The  question  submitted  for  the  consideration  of  the  Committee 
was,  whether  there  had  been  an  extinction  of  three  *peerages  of  [  *718  ] 
Ireland  before  the  creation  of  the  Fermoy  Barony.  There  had 
been  undoubtedly  two  extinctions;  the  question  arose  on  the 
Earldom  of  Mountrath.  In  1660,  Sir  Charles  Coote,  Bart.,  was 
created  Baron  Coote  of  Castlecuffe,  Viscount  Coote  of  Castlecoote, 
and  Earl  of  Mountrath,  with  remainder  to  the  heirs  male  of  his 
body.  Charles  Henry,  the  seventh  Earl,  was  by  patent,  dated  81st 
July,  1800,  created  Baron  Castlecoote,  with  remainder  to  the  heirs 
male  of  his  body,  and  on  their  failing,  with  remainder  to  a  distant 
relative,  who  on  the  death  of  this  grantee  in  1802  succeeded  to  that 
Barony,  the  Earldom  then  becoming  extinct. 

Lord  Campbbll  said,  that  he  wished  to  call  the  attention  of  the 
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LosD  Commitlee  to  the  circumstance  that  there  were  counsel  attending 
Claim.  ^  support  the  patent,  and  one  learned  gentleman  was  in  attendance 
to  oppose  it;  but  though  notice  had  been  given  to  the  Attorney- 
Gemrai,  he  was  not  in  attendance.  In  such  a  question  he  thought 
it  was  the  duty  of  the  Attomey-OeneraX  to  attend  the  Committee. 
The  Committee  was  by  statute  the  proper  tribunal  to  decide  whether 
a  person  who  claimed  to  vote  for  representative  Peers  of  Ireland 
was  entitled  to  do  so  or  not.  As  a  grtwe  question  had  been  raised 
as  to  the  validity  of  the  patent,  which  was  an  act  of  the  Crown,  and 
that  question  had  been  referred  to  the  Committee,  the  Attorney- 
General  was,  in  his  opinion,  bound  to  attend  and  give  his  assistance. 
Wherever,  as  here,  there  was  a  question  as  to  the  exercise  of  the 
prerogative  of  the  Crown,  it  was  not  merely  the  right,  but  the  duty 
of  the  Attorney-General  to  appear.  This  neglect  to  attend  must 
not  be  drawn  into  a  precedent. 

The  Lord  Chancellob  : 

The  absence  of  the  Attorney-General  had  not  been  occasioned  by 
any  negligence  on  his  part,  or  by  any  want  of  respect  for  the 
House.  Here  a  patent  was  presented,  and  an  individual  claimed 
[  *7i9  J  certain  ^rights  under  it,  and  the  question  was,  what  were  his  rights  ? 
The  Attorney-General  being  of  opinion  that  that  was  a  question 
affecting  the  patentee,  but  not  the  Crown,  thought  that  it  would  be 
an  indecorum  in  him  to  attend.  The  learned  gentleman  had  fully 
stated  in  writing  his  reasons  for  this  opinion. 

Lord  Campbell  did  not  understand    how  a  doubt    could    be 
entertained  on  the  matter. 

The  LoBD  Chancellob  said,  that  the  doubt  was  sincerely  and 
strongly  entertained. 

Sir  F.  Thesiger  and  Sir  F.  Kelly  {Mr.  A.  J.  Stephen,  Mr.  P. 
Burke,  and  Mr.  H.  P.  Roche,  were  with  them),  for  the 
petitioner : 

This  is  a  question  on  the  construction  of  the  fourth  article  of  the 
f  ♦720  J  Act  of  Union  with  Ireland.  There  are  *two  distinct  branches  in 
this  article.  The  object  of  the  first  is  to  place  a  limit  on  the 
indefinite  extent  of  the  power  of  the  Crown  to  create  Irish  Peers  ; 
the  second,  is  to  keep  up  the  number  of  such  Peers  to  100.  In 
arguing  this  question,  the  first  principle  to  be  remembered  is,  that 
the  right  of  the  Crown  cannot  be  taken  away  by  implication,  but 
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only  by  direct  words.    No  such  words  exist  here,  and  the  Act  ot      ^  Lokd 

Union  being  in  this  respect  a  restraining  statute,  most  be  construed       claim. 

strictly  as  against  the  restraint.     There  is  no  question  with  respect 

to  the  peerages  of  Melbourne  and  Tyrconnell,  but  only  as  to  that  of 

Mountrath  ;  and  the  point  is,  whether  as  the  same  individual  held 

the  Earldom  of  Mountrath,  with  the  Barony  of  Gastlecoote,  the 

latter  of  which,  on  his  decease,  went  under  the  patent  of  creation 

to  another  person  (who  could  not  succeed  to  the  Earldom),  and  is 

still  in  existence,  the  Crown  cannot  treat  the  extinction  of  the 

Earldom  as  an  extinction  under  the  Act  of  Union.    It  is  submitted, 

that  the  Grown  has  clearly  the  right  so  to  treat  it.     The  peerages 

are  in  fact  different  creations ;  have  different  limitations,  and  are 

inheritable  by  different  persons.    If  they  are  not  distinct  for  the 

the  purpose  of  extinction,  they  are  not  so  for  the  purpose  of  creation 

or  inheritance.    That  they  are  distinct  for  such  purposes  is  clear 

from  a  passage  in  Coke  (l).     *    *    In  Cruise  on  Dignities  (2),  it  is       [  721  ] 

said,  that  an  opinion  formerly  prevailed  that  where  a  person  had  a 

Barony  by  writ,  consequently  descendible  to  heirs  general,  and  was 

created  an  Earl,  that  that  attracted  the  Barony,  but  that  opinion 

was  explained  and  corrected  in  the  Qrey  de  Rathyn  case  (8),  and  in 

the  Fitzwalter  case  in  1668,  where  the  same  point  was  raised,  the 

Judges  said  that  the  Barony  would  descend  whether  the  Earldom 

continued  or  became  extinct.     Such  peerages  are  as  distinct  in 

themselves,  though  in  possession  of  the  same  person,  as  if  they 

were  in  possession  of  different  persons.    The  case  of  Lord  Norbury 

shows  that.    In  1797  the  wife  of  Mr.  Toler  was  created  Baroness 

Norwood,  with  remainder  to  the  heirs  male  of  her  body  by  him. 

In  1800  her  husband  was  created  Baron  Norbury,  with  remainder 

to  the  heirs  male  of  his  body.    She  died  in  1822,  when  her  title 

went  to  *the  eldest  son,  who  thereupon  became  Baron  Norwood.  In      [  *722  ] 

1827  her  husband  was  created  Earl  of  Norbury,  with  remainder  to 

his  second  son,  and  the  heirs  male  of  the  body  of  that  second  son. 

On  the  death  of  the  first  Lord  the  Barony  of  Norbury  went  to  the 

eldest  son,  who  was  already  Baron  Norwood,  and  who  afterwards 

died  without  issue,  but  the  Earldom  went  to  the  second  son.   There 

were  here  two  distinct  peerages,  though  both  were  held  at  one 

time  by  one  person.    The  Union  Act  did  not  prevent  such  a  result. 

(1)2  Inst.  594.  regard  he  being  but  one  person  cau 

(2)  P.  115.  have  but  one  place,  and  so  sits  in  the 

(3)  Collins  Bar.   195.     See  p.  248,  place  belonging  to  his  Earldom,  as 
where  it  is  said,  *'  He  sits  in  Parlia-  being  the  highest.*' 

ment  in  the  capacity  of  all,  though  in 
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LoBD  There  is  a  diatinciaon  between  the  Peer  himself  and  the  peerages 
Claim.  which  he  holds.  The  argument  on  the  other  side  confounds  them 
together.  The  right  of  the  Grown  arises  not  merely  as  often  as 
three  Peers  shall  die,  but  as  often  as  three  peerages  shall  become 
extinct,  for  the  death  of  one  Peer  may  occasion  the  extinction  of 
more  than  one  peerage.    ♦     *    * 

If  peerages  are  not  distinct,  though  created  with  different 
limitations,  and  descendible  to  different  persons,  then  the  object  of 
the  Act  of  Union  might  easily  be  defeated,  for  the  Crown  might 
create  any  number  of  differently  descendible  titles  in  any  person, 
and  on  his  death  all  the  different  descents  would  take  effect,  and  so 
many  different  persons  would  be  added  to  the  peerage. 

(Lord  Campbell  :  If  one  man  is  a  Baron,  Viscount,  Earl,  Mar- 
quis, Duke,  with  the  same  limitations,  would  not  they  all  be  one 
peerage  ?) 

They  might  be ;  they  would  not  be  so  if  they  were  creations  with 
different  limitations.  There  would  then  be  one  Peer  holding  so 
many  different  peerages,  which,  at  his  death,  would  go  to  so  many 
different  individuals.  So  complete  is  the  distinction  between  them, 
[  *723  ]  that  in  case  of  the  holder  of  "^all  these  titles  created  with  different 
limitations,  committing  the  crime  of  high  treason,  those  peerages 
only  would  be  forfeited  which  were  derived  through  him,  while  those 
not  so  derived  would  not  be  affected  by  his  attainder.  Here  the 
two  peerages  of  Mountrath  and  Castlecoote  might  have  gone  to 
different  persons,  and  have  been  held  by  each  of  such  persons,  with 
all  the  rights  of  peerage  attached  to  them.  If  so,  it  is  impossible 
to  say  that,  on  one  of  them  ceasing  to  exist,  there  was  not  an 
extinction  of  a  peerage,  such  as  to  give  the  Crown  the  title  to  create 
a  new  Peer. 

Mr.  Napier- f  in  opposition : 

There  was  no  such  extinction  here  as  the  Act  of  Union 
contemplated,  where  the  word  "peerage"  is  used  with  respect 
to  persons  and  not  to  dignities.  The  true  rule  for  the  construction 
of  statutes  is  that  afforded  by  reference  to  the  time  when,  and  the 
circumstances  under  which,  it  was  passed,  and  to  the  exposition 
which  it  immediately  afterwards  received  :  Broome's  Maxims  (0. 

The  Earldom  of  Mountrath  and  the  Barony  of  Castlecoote  had  the 
same  limitations,  but  in  the  latter  there  was  a  remainder  over  to  a 

(1)  P.  632. 
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collateral  branch  of  the  family.  The  question  here  is,  what  is  the  Lobd 
meaning  of  the  word  "peerage/'  as  fouud  m  the  Act  of  Union?  claim. 
That  meaning  is  to  be  sought  on  the  principle  already  stated,  and 
but  one  meaning  has  hitherto  been  given  to  it  in  practice  by 
Attorney-Generals  Saurin,  Plunkett  and  Joy,  who  have  advisedly 
considered  this  very  question;  and  their  construction  of  it  has 
plainly  proceeded  upon  the  rule  stated  in  Rex  v.  Hall  (i),  and  more 
authoritatively  declared  by  Lord  Chief  Justice  Tindal,  in  an 
opinion  delivered,  on  behalf  of  the  Judges,  to  this  House,  in  The 
Sussex  Peei'age  case  (2). 

The  Act  of  Union  is  an  enabling,  not  a  restraining  statute.    *By      [  ^724  ] 
the  fact  of  the  Union  of  the  two  countries,  the  power  to  create  Peers 
of  Ireland  ceased,  but  this  Act  anew  conferred  the  power  on  the 
Crown  restraining  its  exercise  only  within  certain  limits. 

Though  one  man  may  have  two  titles,  descendible  in  a  different 
manner,  he  does  not  therefore  possess  two  peerages.  Every 
distinct  peerage  gives  a  dibtinct  vote ;  but  while  he  holds  the  two 
peerages  he  has  but  one  vote,  and  possesses  but  one  peerage.  A 
promotion  in  the  peerage  is  not  a  new  creation ;  that  is  provided 
for  by  the  Act  itself.  The  return  (3)  made  to  this  House  shows 
that  distinction.  The  cases  of  The  Bloomfield(4)  and  of  The  Oran- 
more  Peerages  (6),  show  how  careful  this  House  has  always  been  to 
see  that  the  powers  granted  to  the  Crown  have  not  been  exceeded, 
and  to  provide  a  remedy  in  cases  where  that  has  happened  by 
mistake.  Lord  Norbury's  case  is  fatal  to  the  other  side;  for  both 
the  Baronies  of  Norwood  and  Norbury  vested  in  the  eldest  son,  and 
formed  but  one  peerage. 

(The  Lord  Chancbllor:  Suppose  there  were  four  Peers,  A.,  B., 
C,  and  D. ;  suppose  the  last  three  to  die  without  heirs  of  their 
bodies,  and  all  the  peerages  to  vest  in  A. ;  and  then  suppose  him 
to  die  without  heirs,  would  there  be  an  extinction  of  one,  or  of 
three  peerages  ?) 

One  only. 

Sir  F.  Thesiger,  in  reply : 

That  answer  shows  the  diffi^^ulty  to  which  the  other  side  is 
reduced.    No  reason  is  given,  nor  can  any  be,  for  that  answer  ;  it 

(1)  25  R.  R.  321  (1  B.  &  C.  136).  created  since  the  Union,  vide  No.  (lOo). 

(2)  65  E.  B.  11,  51  (U  CI.  &  Fin.  (4)  35  B.  B.  109  (2  Dow.  &  CI.  344). 
85,  143).  (5)  81  B.  B,  478  (2  H.  L.  C.  911). 

(3)  Betum  of  all  peerages  in  Ireland 
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LoBD  is  a  mere  ai'bitrary  assertion ;  bat  it  is  absolutely  uecessary  for  the 
Claim.  support  of  the  argument  on  the  other  side,  which,  without  it,  could 
[  *725  ]  not  be  for  one  moment  ^sustained.  The  contemporaneous  exposi- 
tion of  this  particular  statute,  referred  to  by  the  other  side,  amounts 
to  nothing  more  than  this,  that  the  extinction  of  the  Mountrath 
peerage  was  overlooked,  not  that  it  was  deliberately  disregarded. 
Before  the  Union  there  was  not  in  Ireland,  any  more  than  in 
England,  any  limitation  to  the  power  of  the  Crown  to  create  Peers. 
The  Union  Act  has  imposed  a  limitation  on  that  power,  and  is 
therefore  a  restraining  and  not  an  enabling  Act.  To  give  the  word 
"  peerages  "  the  construction  now  contended  for,  ia  to  give  it  the 
meaning  of  "  Peers,*'  which  cannot  be  done. 

(LoBD  Lyndhubst  :  Tlie  word  ''peerage,"  in  the  second  clause, 
means  the  persons  holding  the  dignity  of  a  Peer :  why  should  it  not 
mean  the  same  in  the  first  clause  as  the  second  ?) 

Because  the  two  clauses  have  different  purposes  in  view;  and  the 
word  being  used  for  different  purposes,  must  have  different  meanings 
agreeing  with  those  purposes. 

The  Lord  Ghancbllob  proposed  the  following  question  for  the 
consideration  of  the  Judges : 

**  In  the  year  1660,  A.  B.  was  created  Earl  of  M.  in  Ireland,  to 
hold  the  said  dignity  to  him  and  the  heirs  male  of  his  body : 

"  Before  the  passing  of  the  Act  of  Union  (89  &  40  Geo.  III. 
c.  67)  the  then  Earl  of  M.,  who  was  heir  male  of  the  body  of  the 
said  A.  B.,  was  created  Baron  G.  of  G.  in  Ireland,  to  him  and  the 
heirs  male  of  his  body,  with  remainder  to  G.  D.  and  the  heirs  male 
of  his  body : 

''  In  1802,  the  said  last-named  Earl  died  without  issue  male,  and 
there  then  was  a  failure  of  the  issue  male  of  the  body  of  the  first 
Earl,  and  the  said  G.  D.  became  Baron  G.  of  G.  in  Ireland  : 
[  726  J  "  Two  Peers  of  Ireland,  who  were  such  Peers  before  the  Union, 

died  without  issue  one  year  before  the  year  1855 ;  and  thereupon 
these  peerages  became  extinct : 

**  Was  the  extinction  of  the  Earldom  of  M.  in  1802  an  extinction 
of  a  peerage  of  Ireland  according  to  the  true  construction  of  the 
Act  of  Union;  and  did  such  extinction,  together  with  the  extinction 
of  the  two  peerages  before  the  year  1856,  entitle  the  Crown  to 
create  a  Peer  of  that  part  of  the  United  Kingdom  called  Ireland  ?  " 
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The  question  was  agreed  to.  lord 

Fermoy's 

Tlie  Lord  Chief  Baron,  in  the  name  of  the  Judges,  requested 
time  to  answer  the  question. 

Ordered. 

Mr.  Baron  Bramwbll  :  ^'"y  i^ 

In  considering  your  Lordships'  question,  it  is  to  be  carefully 
borne  in  mind,  that  according  to  the  terms  of  the  two  creations  of 
the  Earldom  of  M.  and  the  Barony  of  C,  there  might,  on  the  death 
of  the  Earl  of  M.  in  1802,  have  been  two  Peers,  one  a  descendant  of 
the  first,  but  not  of  the  last  Earl  M. ;  the  other  G.  D.,  or  one  of 
his  descendants.  I  am  of  opinion  that  that  question  should  be 
answered  in  the  affirmative,  and  that  the  extinction  of  the  Earldom 
of  M.  in  1802  was  an  extinction  of  a  peerage  of  Ireland,  according 
to  the  true  construction  of  the  Act  of  Union,  and  that  such  extinc- 
tion, together  with  the  extinction  of  the  two  peerages  before  the 
year  1855,  did  entitle  the  Crown  to  create  a  Peer  of  that  part  of 
the  United  Kingdom  called  Ireland. 

There  is  no  doubt  that  when  A.  B.  was  created  Earl  of  M.  in 
1660,  a  peerage  was  created.  There  is  also  no  doubt  that  that 
peerage  is  extinct.  No  date  can  be  assigned  at  which  it  became  so, 
except  that  of  the  death  *of  the  last  Earl  of  M.  in  1802,  at  which  [  *727  ] 
time,  indeed,  your  Lordships'  question  assumes  that  the  Earldom 
became  extinct. 

The  peerage,  then,  created  in  1660  became  extinct  in  1802.  Now, 
the  limitation  in  the  Act  of  Union  on  the  power  to  create  Peers  is 
in  these  words :  ''  Provided  that  no  new  creation  of  any  such  Peers 
shall  take  place  after  the  Union  until  three  of  the  peerages  of 
Ireland,  which  shall  have  been  existing  at  the  time  of  the  Union, 
shall  have  become  extinct."  It  is  on  the  meaning  of  those  words 
that  the  question  turns ;  and  reading  them  by  themselves  in  their 
natural  and  ordinary  meaning,  the  case  put  is  within  them,  for  in 
1802  the  peerage  of  M.  did  become  extinct. 

But  it  is  said,  that  words  are  not  always  to  be  treated  as  used  in 
their  natural  and  full  meaning ;  that  the  meaning  intended  may  be 
shown  to  be  different  by  a  variety  of  considerations,  as  that  the 
natural  meaning  of  any  sentence  would  be  inconsistent  with  the 
general  intent  of  the  document  of  which  it  formed  part;  that  it 
would  lead  to  some  great  inconvenience ;  that  the  context  shows 
that  a  different  meaning  must  be  given,  and  that  authority  is  the 
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LoBD        other  way.    And  it  is  contended  that  sach  considerations,  when 
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Claim.  applied  in  this  case,  will  put  a  different  meaning  on  the  words  in 
question  to  that  which  they  naturally  bear. 

I  agree  that  that  may  be  so,  but  the  burden  of  proof  is  on 
those  who  af&rm.  No  justification  is  necessary  for  a  construction 
which  gives  words  their  natural  meaning  and  effect.  It  is  for  those 
who  would  give  another,  to  justify  the  rejection  of  the  first  and  the 
adoption  of  that  other,  the  substitution  of  speculation  for  construc- 
tion, for  which,  I  think,  most  cogent  reasons  are  required  in  any 
case. 

Now  the  construction  contended  for  in  this  case,  by  those  who 
[  *728  ]  reject  the  natural  meaning  of  the  words  is,  that  *the  words  ''  three 
of  the  peerages  of  Ireland  shall  have  become  extinct,"  are  to  be  read 
thus :  "  Three  of  the  peerages  of  Ireland  shall  have  become  extinct, 
and  under  such  circumstances  that  the  number  of  voters  or  number 
of  Peers  is  diminished  by  three."  That  might  have  been  a  very 
proper  provision.  But  the  words  are  not  there.  However,  I  admit 
it  may  be  that  the  statute  should  be  so  construed,  and  proceed 
to  consider  the  reasons  given  for  that  and  against  the  natural 
construction. 

Now  it  is  said  that  what  I  call  the  natural  construction  of  the 
words  in  question,  is  inconsistent  with  the  general  object  of 
the  Act, .  which  requires  the  construction  contended  for.  That 
object  seems  to  have  been  to  preserve  an  Irish  peerage,  to  reduce  it 
to  100  votes,  not  as  quickly  as  possible,  but  only  at  the  rate  of  two 
out  of  three  extinctions,  and  to  provide  that  the  Grown  might  create 
one  peerage  on  every  three  extinctions,  with  the  object,  no  doubt, 
of  reconciling  to  the  measure  some  who  might  expect  to  be  made 
Peers,  cmd  would  have  been  unwilling  to  wait  till  the  numbers  were 
reduced  below  100 ;  and  also  with  the  object  of  preserving  to  the 
Crown  a  patronage  necessary  for  its  due  influence,  and  to  enable  it 
to  reward  deserving  persons.  I  see  no  other  objects,  and  it  seems 
to  me  as  consistent  with  them  to  hold  that  the  Legislature  meant 
what  it  has  said,  as  to  hold  that  it  meant  it  with  the  qualification 
contended  for.  For,  as  the  reduction  to  100  is  not  to  be  as  rapid 
as  possible,  it  may  as  well  be  at  the  slower  as  at  the  quicker  rate, 
which  would  follow  from  the  adoption  of  either  of  the  two  construc- 
tions suggested. 

It  is  argued  that  if  the  natural  construction  is  adopted,  it  might 
be  that  on  the  death  of  a  Peer,  Baron,  Viscount,  Earl,  Marquis,  and 
Duke,  there  would  be  five  extinctions,  and  so  a  possible  augmentation 
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of  nambers  instead  of  a  dimination.    To  this  I  agree  if  the  titles  had        Lobd 
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been  granted  *with  as  many  different  limitafcions.     If  on  the  death       claim. 

of  an  Irish  Duke  there  might  be  one  person  Duke,  another  Marquis,       [  *729  ] 

a  third  Earl,  a  fourth  Viscount,  and  a  fifth  Baron,  I  agree  without 

any  alarm  at  the  consequences.    The  case  probably  does  not  exist, 

or  anything  like  it,  or  nearer  like  it  than  the  present,  which  may 

account  for  its  not  having  been  provided  against.    And  it  certainly 

is  wrong  to  test  the  meaning  of  a  statute,  dealing  with  an  existing 

state  of  things,  by  putting  an  d  priori  possible  case,  which,  in  fact, 

does  not  exist.    But  if  the  Duke  with  five  titles  held  them  all  with 

the  same  limitations,  I  do  not  agree  that  there  would  have  been  an 

extinction  of  five  peerages.    I  do  not  desire  to  give  a  precise 

definition  of  a  peerage,  which  might  be  erroneous,   and   is  not 

necessary;   but  assuming  it  to  be  hereditary  (which  observation 

I  make  because  the  statute  speaks  of  an  ''  hereditary  seat "),  it  is  a 

thing  to  be  taken  in  succession  by  the  persons  entitled,  who  have, 

by  the  possession  of  it,  a  right  to  sit  in  the  House  of  Peers,  and  use 

a  name  or  names  of  nobility.    It  is  a  thing  therefore,  a  legal  entity. 

If  a  man  is  Baron  and  Earl,  with  remainder  to  the  heirs  male  of  his 

body,  there  is  but  one  of  those  things.    He  has  two  titles,  but 

only  one  peerage.    There  never  can  be  two  persons  sitting  in  the 

House  of  Peers  by  virtue  of  what  he  possesses.    He  no  more  has 

two  peerages  than  he  would  have  if  he  were  Baron  of  A.  and  Baron 

of  B.,  with  the  same  remainders.    And  I  think  this  view  is  strongly 

confirmed  by  the  expression  in  the  statute,  that  his  Majesty  may 

*'  create  Peers,  and  make  promotions  in  the  peerage,"  showing  that 

to  promote  a  Baron  to  be  an  Earl  is  not  to  create  a  Peer,  and  by 

the  Earl  of  Norbury's  creation,  which  shows  that  a  promotion  in 

the  peerage  with  a  different  limitation,  is  a  creation  of  a  peerage 

within  the  statute.    I  do  not  therefore  agree  with  the  objection,  nor 

should  I  think  it  weighty  if  I  *did,  for  the  reason  I  have  given,       [  *7S0  ] 

viz.,  that  the  statute  dealing  with  an  existing  state  of  things,  must 

be  supposed  to  be  providing  for  probable,  not  improbable,  and,  as 

I  believe,  non-existing  cases. 

Then  it  is  said  that  the  context  requires  the  construction  con- 
tended for,  and  is  opposed  to  the  natural  one ;  and  the  latter  part 
of  the  article  is  relied  on.  I  really  am  unable  to  see  this  argument. 
The  meaning  of  that  part  of  the  article  seems  clear.  "  If  the 
number  of  Peers  "  (which  I  agree  means,  not  peerages,  but  persons 
possessing  peerages)  shall  be  reduced  below  100,  then  a  creation 
may  take  place,  though  99  Peers  possess  more  than  99  peerages. 
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Lord  Then  it  is  said  that  if  that  is  so,  it  follows   that  the  word 

Claim.  '*  peerages  "  (where  it  is  said  there  may  be  a  creation  ''  as  often  as 
any  one  of  such  100  peerages  may  fail  by  extinction  ")  must  mean 
''  peerage  failing  under  such  circumstances  that  there  is  a  voter  or 
Peer  less."  And  I  agree  that  it  is  so,  but  only  because  of  the 
previous  words,  "  if  the  Peers  shall  be  reduced  to  100,"  and  the 
use  of  the  words ''  such  100  peerages."  Because,  as  the  word  "  such  *' 
can  only  refer  to  the  word  "  Peers,"  therefore  the  word  "  peerages," 
in  the  phrase,  ''  as  often  as  any  one  of  such  100  peerages  shall 
fail  by  extinction,"  must  mean  ''Peers."  The  sentence  is  very 
inaccurate ;  for  not  only  are  the  words  "  Peers  "  and  "peerages" 
used  as  synonymous,  but  when  the  former  is  substituted  for  the 
latter,  the  sentence  read  literally  is  senseless,  viz.,  "  as  often  as  any 
one  of  such  100  Peers  shall  fail  by  extinction."  Words  must  be 
added,  and  the  entire  sentence  would  be,  '*  if  the  number  of  Peers 
shall  be  reduced  to  100,  then  as  often  as  any  one  of  such  100 
shall  fail  by  extinction  of  peerage."  There  is  also  an  inaccuracy 
in  the  expression  "  create  a  Peer ;"  certainly  if  such  creation  cannot 
be  for  the  individual  only  for  his  life.  Besides,  if  the  word 
[  *78i  ]  ''  peerages "  is  inaccurately  used  in  *one  part  of  the  article,  is 
it  to  be  taken  to  be  so  in  every  part  ?  Is  there  any  rule  of  law  or 
reasoning  to  that  e£fect  ? 

But  is  there  nothing  in  the  context  in  favour  of  the  natural,  and 
opposed  to  the  other  construction  ?  I  think  there  is.  In  the  first 
place,  it  is  clear  that  if  there  had  been  an  Earl  of  M.,  for  five 
minutes  after  the  death  of  the  one  who  died  in  1802  ;  nay  (though 
your  Lordships'  question  assumes  the  contrary),  if  it  should  now 
appear  that  there  had  been  a  person  entitled  to  that  Earldom  after 
such  death,  but  now  dead,  there  would  be  an  extinction  of  that 
Earldom  within  the  statute.  Was  it  meant,  then,  to  regulate  and 
limit  the  power  of  the  Grown  to  create  peerages,  by  the  chances  of 
two  peerages  coalescing  in  one  possessor,  and  one  or  both,  or 
neither,  surviving  him?  Again,  the  section  has  these  words, 
''where  the  number  of  Peers  is  reduced  to  1(X),  by  extinction  of 
peerages  or  otherwise."  That  word  ''  otherwise"  includes  the  case 
of  one  peerage  coalescing  with  another,  tending  to  show  that  the 
union  of  two  is  not  an  extinction  of  either.  Again,  in  the  next 
i^lause  it  is  enacted,  that  if  no  claim  is  made  to  the  inheritance  of  a 
peerage  within  a  year  of  the  death  of  the  last  possessor,  it  shall  be 
deemed  to  be  extinct.  This  cannot  be  read  with  the  addition  of 
*'  provided  the  number  of  Peers  is  thereby  diminished."     So  that 
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there  the  expression  ''peerage  extinct"  is  used  in  its  natural        loro 
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sense.  claim. 

Then  it  is  said,  that  if  the  statute  means  what  it  seems  to  me  it 
does  mean,  it  may  happen  that  after  the  Peers  are  reduced  to  100, 
the  numbers  may  be  augmented ;  because  a  Peer  with  two  peerages 
may  die,  and  a  Peer  is  then  to  be  created  for  each  extinct  peerage. 
But  this  seems  to  me  not  so;  for,  as  I  have  observed,  "such 
peerages"  must  mean  "  such  Peers,"  that  is,  such  number  of  100; 
and  the  meaning  is,  as  often  as  there  are  only  100  Peers,  and  that 
♦number  is  reduced  one  by  extinction,  there  may  be  a  creation.  [  *732  ] 
But,  even  if  it  were  so,  it  would  be  no  more  than  may  happen  on 
the  construction  contended  for;  for  suppose  the  Peers  had  been 
reduced  to  100,  living  the  Earl  of  M.,  and  on  his  death  there  had 
been  one  person  Earl  of  M.,  and  another  Baron  Gastlecoote,  there 
would  have  been  101  Peers,  and  as  great  a  cause  for  creating  on 
the  extinction  of  either,  as  in  the  case  first  supposed. 

Next,  it  is  said  that  contemporaneous  exposition  and  authority 
have  put  a  different  construction  on  the  statute.  I  doubt  exceed- 
ingly the  application  of  the  doctrine  of  contemporaneous  exposition 
to  the  present  case.  But,  assuming  it  strictly  applicable,  authority 
seems  more  in  favour  of  the  construction  I  contend  for  than  of  the 
other. 

Probably  it  may  be  taken  that  it  was  supposed  by  those  who  had 
to  consider  the  question  in  1802,  that  there  was  not  an  extinction 
of  a  peerage  within  the  statute  on  the  death  of  the  Earl  of  M.,  in 
1802.  But,  on  the  other  hand,  it  is  clear  that  it  was  thought  that 
the  creation  of  the  Earl  of  Norbury,  with  remainder  to  his  second 
son,  he  being  already  Baron  Norbury,  with  remainder  (I  presume) 
to  his  heirs  male,  was  thought  a  new  creation,  because  in  that  case, 
upon  the  death  of  the  Baron  created  Earl,  there  might  have  been 
two  Peers,  viz.,  the  Baron,  his  eldest  son,  and  the  Earl,  his  second 
son,  which  is  like  the  case  under  discussion  before  your  Lordships. 
None  of  the  other  cases  bears  on  the  subject,  for  in  none  of  them 
was  there  an  extinction,  upon  one  death,  of  two  peerages,  with 
different  limitations.  In  none  of  the  cases  referred  to  in  the 
return  will  it  be  found  that  on  the  death  of  any  one  Peer  was  there  an 
extinction  of  such  a  character  that  there  could  have  been  two  Peers. 

The  first  case  with  which  we  are  furnished  is  that  of  Olandore. 
**  Sir  Maurice  Grosbie  was  created  Baron  *Brandon  by  patent  dated       F  *733  j 
16th  September,  1758,  with  remainder  to  the  heirs  male  of  his  body. 
He  left  three  sons,  William,  John  (who  left  no  issue),  and  Maurice. 
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LoBD  William  Crosbie,  the  eldest  son,  was  created  Yiscount  Crosbie  of 
Claim.  Ardfert,  by  patent  dated  8rd  November,  1771,  and  Earl  of  Glandore 
by  patent  dated  22nd  July,  1776,  with  remainder  to  the  heirs  male 
of  his  body.  He  left  an  only  son,  John,  who  became  second  Earl, 
who  dying  without  issue,  the  Earldom  and  Viscounty  became  extinct, 
but  the  Barony  of  Brandon  went  to  the  heir  male  of  Maurice  Crosbie, 
third  son  of  the  first  Baron."  Now,  as  long  as  there  was  a  male 
descendant  of  William  Crosbie,  the  eldest  sou,  who  was  created 
Yiscount  and  Earl,  that  male  descendant  would  also  have  been  a 
Baron  under  the  original  creation  of  the  Barony,  and  as  soon  as 
there  ceased  to  be  such  male  descendant  of  the  man  who  was 
created  Yiscount  and  Earl,  the  brother  of  that  Yiscount  and  Earl,  or 
a  descendant  of  his,  took  the  Barony,  and  then  the  Viscounty  and 
Earldom  ceased. 

The  case  of  Clermont  was  the  next  in  the  return.  ''William 
Henry  Fortescue,  Esquire,  was  created  Baron  Clermont  by  patent 
dated  26th  May,  1770,  and  Yiscount  Clermont  by  patent  dated  28rd 
July,  1776,  with  remainder  to  the  heirs  male  of  his  body,  and  in 
failure  of  such  heirs  male,  with  remainder  to  the  heirs  male  of  the 
body  of  his  brother,  the  Bight  Honourable  James  Fortescue.  He 
was  afterwards  (by  patent  dated  10th  February,  1777)  created  Earl 
of  Clermont,  with  remainder  to  the  heirs  male  of  his  body.  He 
died  without  issue,  80th  September,  1806,  when  the  peerage  of  the 
Earldom  became  extinct ;  but  the  other  peerages  of  the  Barony  and 
Viscounty  went  to  William  Fortescue,  the  son  and  heir  of  bis  said 
brother,  James  Fortescue."  A  similar  observation  applies  to  this 
case  as  to  the  former  one,  that  as  long  as  the  Earldom  continued  in 
[  *784  ]  existence,  the  Barony  would  be  in  the  possession  of  the  Earl,  *so 
that  there  never  would  be  one  person  sitting  as  a  Baron,  and  another 
as  an  Earl.  If  the  Earldom  became  extinct,  there  might  still  be  a 
Baron  who  was  not  a  descendant  of  the  last  Earl. 

Then  the  next  is  the  Cremome  case.  "  Thomas  Dawson,  Esquire 
(by  patent  dated  28th  May,  1770),  was  created  Baron  Dartrey,  and 
(by  patent  dated  19th  June,  1785)  was  created  Yiscount  Cremome, 
with  remainder  to  the  heirs  male  of  his  body.  He  died  without 
issue,  1st  March,  1818,  when  both  those  peerages  became  extinct." 
It  is  not  necessary  to  show  that  there  never  could  have  been  two 
peerages  existing  under  these  two  creations. 

Now,  if  creating  Baron  Norbury  an  Earl,  with  a  new  limitation 
(which,  as  I  have  mentioned  to  your  Lordships,  is  the  only  case 
where  there  might  have  been  two  Peers  upon  the  death  of  one 
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Peer),  was  the  creation  of  a  new  peerage  within  the  Act,  bo  that  he        Lord 

had  two  peerages  in  him,  it  does  seem  hard  to  contend  that  had  he       claim. 

died,  leaving  no  successor  to  either  peerage,  there  would  not  have 

been  an  extinction  of  two  peerages  within  the  Act ;  or  that  had  he 

died,  leaving  a  successor  to  one  peerage  only,  there  would  not  have 

been  an  extinction  of  the  other.     I  suppose  it  will  not  be  contended 

that  the  three  extinctions  then  used  are  still  open. 

In  the  result  then,  however  I  may  distrust  the  correctness  of  my 
opinion,  on  the  authority  of  others,  I  cannot,  notwithstanding  all 
the  arguments  I  have  heard,  as  a  matter  of  reasoning  entertain 
any  doubt  on  the  question. 

Mr.  Justice  Willbs  [agreed  with  Mr.  Baron  Bramwbll]  that  the 
extinction  of  the  Earldom  of  M.  in  1802,  was  an  extinction  of  a 
peerage  of  Ireland  according  to  the  true  construction  of  the  Act  of 
Union,  and  that  such  extinction  did,  together  with  the  ^extinction  [  *73o  ] 
of  two  peerages  before  the  year  1855,  entitle  the  Crown  to  create  a 
Peer  of  that  part  of  the  United  Kingdom  called  Ireland.    *     *     * 

Mb.  Justice  Orowdbk  :  [  741  ] 

My  Lords,  in  order  to  answer  your  Lordships'  question,  it  is 
necessary  to  ascertain  the  meaning  of  the  word  "  peerage,"  as  used 
in  the  expression  ''  extinction  of  three  peerages  "  in  the  fourth 
article  of  the  Union. 

That  word,  in  the  passage  referred  to,  is  capable  of  three  different 
meanings ;  and  the  real  question  is,  which  of  those  three  meanings 
the  Legislature  has  assigned  to  it. 

First,  a  peerage  may  mean  any  dignity  of  nobility,  as  an  Earldom, 
a  Barony,  and  the  like.  This  is  probably  its  most  usual  signification 
in  common  parlance.  And  in  this  sense  it  appears  to  be  used  in 
the  returns  made  to  this  House,  with  which  we  have  been  furnished 
by  your  Lordships'  directions,  and  which  were  certified  by  Ulster 
King  of  Arms  of  all  Ireland.  In  those  returns  it  will  be  found,  on 
reference  to  the  Clermont  and  Cremome  Peerages^  that  each  dignity 
of  nobility  granted  by  a  separate  patent  is  designated  as  a  peerage. 
But  the  learned  counsel  for  the  claimant  were  unwilling  to  accept 
this  meaning  of  the  word  "  peerage,"  although,  if  adopted,  it  would 
have  served  *their  purpose.  For  in  that  view  Lord  M.  had  three  [  '742  ] 
peerages  in  him,  an  Earldom,  a  Viscounty,  and  a  Barony.  And  upon 
his  death,  not  one  only,  but  two  peerages,  the  Earldom  and  the 
Viscounty,  became  exlinct.    But  if  that  were  taken  to  be  the  true 

28—2 
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i^RD  meaning  of  the  word  "  peerage,"  this  consequence  would  follow,  that, 
Claim.  as  the  Crown  may  make  promotions  in  the  Irish  peerage  without 
limit,  the  Grown  might  by  a  lavish  exercise  of  the  right  of  promoting, 
give  itself  the  power  of  creating  a  new  Peer  on  the  death,  without  a 
successor,  of  almost  every  individual  Irish  Peer ;  because  each  Peer 
might  by  promotions  be  invested  with  at  least  three  peerages,  which 
would  all  become  extinct  on  his  death  without  a  successor.  This 
meaning,  therefore,  of  the  word  ''peerage"  was  abandoned  in  the 
course  of  the  argument  as  untenable. 

A  second  meaning  of  the  word  "peerage"  may  be,  where  two  or 
more  dignities  of  nobility  are  vested  in  the  same  Peer  with  different 
lines  of  succession  ;  so  that  it  is  possible  they  may  at  a  future  time 
vest  in  different  persons.  In  such  case  it  is  said,  that  those  dignities 
which  have  the  same  line  of  succession  constitute  only  one  peerage, 
and  those  which  have  a  different  line  of  succession  constitute  another 
peerage. 

In  this  sense  Lord  M.  had  only  two  peerages  in  him,  viz.,  the 
Earldom  and  Viscounty,  descending  similarly,  and  counting  as  one 
peerage;  the  Barony  descending  differently  and  counting  as  the 
other.  And  on  his  death  one  peerage,  viz.,  the  Earldom  and 
Viscounty,  became  extinct.  And  it  was  for  this  meaning  of  the  word 
"  peerage  "  that  the  claimant  contended. 

But  there  is  a  third  sense  in  which  "  peerage "  is  used,  as 
comprehending  all  the  dignities  of  nobility  held  by  a  Peer,  and 
constituting  the  status  of  any  individual  Peer,  whether  consisting  of 
[  *743 1  one  or  more  dignities,  and  whether  *(if  more  than  one),  descendible 
similarly  or  differently.  He  is  a  Peer  by  holding  any  one  of  those 
dignities,  and  is  entitled  thereby  to  all  the  rights  and  privileges  of  a 
Peer.  By  holding  several  dignities  he  is  not  more  a  Peer,  or 
entitled  thereby  to  any  greater  or  other  rights  or  privileges  of  a 
Peer ;  although  his  rank  among  the  Peers  will  vary  according  to  his 
titles. 

All  the  dignities  of  nobility  therefore  of  each  Peer  constitute  his 
status  of  a  Peer,  his  peerdom  or  peerage.  In  this  sense  no  Peer  can 
have  more  than  one  peerage.  And  in  this  sense,  on  the  death  of 
Lord  M.,  his  peerage  would  not  be  extinct,  because  a  part  of  it,  viz., 
the  Barony  of  C,  survived,  and  continued  in  his  successor. 

How,  then,  is  it  to  be  ascertained  in  which  of  these  three  different 
senses  the  Legislature  used  the  term  "  peerage  "  in  that  part  of  the 
fourth  article  which  empowers  the  Grown  to  create  one  Irish  Peer 
on  the  extinction  of  every  three  Irish  peerages  ?    I  know  of  no  other 
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way  than  by  reading  the  whole  context  together,  and  learning       lokd 
thereby  the  object  and  scope  of  the  enactment,  and  so  ascertaming       claim. 
the  intention  of  the  Legislature. 

The  fourth  article  of  the  Union  relates  exclusively  to  the  election 
of  Irish  Peers  and  Irish  commoners  to  the  two  Houses  of  Parliament 
of  the  United  Kingdom  respectively,  and  to  the  manner  of  holding  the 
Parliaments  of  the  United  Kingdom.  It  enacts  that  28  Irish  Peers 
shall  be  elected  for  life  by  the  existing  body  of  the  Peers  of  Ireland 
to  sit  in  your  Lordships'  House,  and  after  some  other  provisions,  not 
important  to  the  present  inquiry,  the  article  proceeds  to  provide  for 
the  gradual  reduction  and  the  permanent  preservation,  at  a  fixed 
number,  of  the  Irish  Peers,  who  are  to  constitute  the  electoral  body  to 
return  Peers  to  the  Parliament  of  the  United  Kingdom. 

A  general  power  is  first  given  to  the  Crown  to  create  *Peers  [  *7U  ] 
of  Ireland,  and  to  make  promotions  in  the  peerage  thereof  after 
the  Union.  Then  comes  the  proviso,  which  limits  the  power  to 
create  Peers,  but  leaves  unlimited  the  power  to  make  promotions, 
evidently  because  the  former  affects  the  electoral  body,  while  the 
latter  does  not. 

The  general  scope  and  object  of  the  enactmeut  appears  clearly  to 
be  to  reduce  the  electoral  body  gradually  to  the  number  of  100,  and 
then  to  keep  it  up  to  that  number  for  the  future.  Bub,  instead  of 
the  reduction  being  permitted  to  go  on  in  its  natural  course  without 
interruption,  a  limited  power  is  given  to  the  Crown,  "  so  often  as 
three  Irish  peerages  shall  become  extinct, ''  to  create  one  other  Peer 
of  Ireland,"  until  the  minimum  of  100  be  reached;  and  then  to 
create  a  Peer ''  as  often  as  any  one  of  such  100  peerages  shall  fail  by 
extinction,"  or  as  often  as  any  one  Irish  Peer  shall  become  entitled 
to  an  hereditary  seat  in  your  Lordships'  House. 

Looking  at  the  whole  of  the  fourth  article  then,  it  would  seem  to 
be  the  clear  intention  of  the  Legislature  that  the  Crown's  power  to 
create  Irish  Peers  should  be  limited  to  the  filling  up  of  every  third 
vacancy  in  the  electoral  body  before  its  reduction  to  100,  and  the 
filling  up  of  every  vacancy  after  such  reduction,  it  being  (as  therein 
is  alleged)  the  true  intent  and  meaning  of  the  article  that  at  all 
times  after  the  Union  the  Crown  should  keep  up  the  Irish  peerage 
to  the  number  of  100. 

Here  then  are  two  passages,  in  a  short  clause  of  an  Act  of  Parlia- 
ment, in  which  the  extinction  of  peerages  is  mentioned  in  almost 
identical  language.  In  the  earlier  part  of  the  clause  "  one  other 
Peer  is  to  be  created  so  often  as  three  Irish  peerages  shall  become 
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ix>BD        extinct ;"  and  in  the  latter  part,  a  Peer  is  to  be  created  "  as  often 

Claim.  ^^  ^^J  ^^^  ^^  ^^ch  100  peerages  shall  fail  by  extinction."  Now 
*'  peerage  "  in  the  last  passage  is  free  from  all  doubt,  and  capable 

[  *745  ]  but  *of  one  construction  ;  as  indeed  the  counsel  for  the  claimant 
admitted  in  the  argument.  '*  Any  one  of  such  100  peerages"  must 
necessarily  mean  the  peerage  of  any  one  of  such  100  Peers  before 
mentioned.  And  there  "  peerage  "  must  necessarily  mean  all  the 
dignities  of  nobility  held  by  any  one  of  such  Peers,  whether  one  or 
several,  and  whether  (if  more  than  one)  descendible  similarly  or 
differently,  which  is  the  third  sense  of  the  word  ''  peerage  "  to  which 
I  have  before  referred.  Either  of  the  other  two  meanings  of  that 
word  would  be  wholly  inapplicable  in  this  passage.  The  extinction 
of  a  single  one  of  such  dignities  would  clearly  not  entitle  the  Grown 
to  create  a  new  Peer.  And  therefore  it  would  follow,  that  if  Lord  M. 
had  died  after  the  reduction  of  the  number  of  Irish  Peers  to  100, 
instead  of  dying  before,  the  Grown  would  not  have  been  entitled  to 
create  a  new  Peer,  as  upon  failure  by  extinction  of  one  of  the  100 
Irish  peerages.  Because  while  the  Barony  of  G.  survived  to  his 
successor  there  would  not  be  the  reduction  of  the  number  of  Peers 
below  100,  which  is  the  only  condition  authorising  the  creation  of 
another  Peer.  It  is  obvious  that  '*  Peers  *'  and  ^'  peerages  "  are 
there  used  as  convertible  terms ;  the  extinction  of  a  peerage  being 
the  extinction  of  a  Peer  from  the  electoral  body  of  Irish  Peers— the 
removal  of  a  voter  from  the  list  of  voters. 

If  then  the  Legislature  has  used  an  ambiguous  word  in  a  definite 
sense  in  one  passage  of  a  clause  in  an  Act  of  Parliament,  it  is  in 
accordance  with  the  rules  of  sound  construction  and  legitimate 
inference  to  hold,  that  the  same  word  is  used  in  the  same  sense 
when  found  in  another  passage  of  the  same  clause,  unless  any 
repugnancy  or  incongruity  would  result  from  such  construction. 
But  so  far  from  any  such  consequences  following  in  this  case,  the 

[  *746  ]  whole  context  and  purview  of  the  enactment  seem  to  show  *that 
the  meaning  of  the  word  **  peerage  "  must  be  the  same  in  both 
parts  of  the  clause,  in  order  to  accomplish  the  obvious  intention 
of  the  Legislature.  And  then  the  extinction  of  three  peerages 
would  be  construed  to  mean  "  the  extinction  of  the  peerages  of 
three  Peers."  If,  on  the  contrary,  the  claimant's  construction  of 
the  word  "  peerage  "  in  the  first  part  of  the  clause  were  to  prevail, 
the  same  words  must  be  used  in  different  senses  in  the  same 
clause,  although  no  reason  has  been  suggested  in  the  argument 
at  your  Lordships'  Bar  for  so   unusual  a  mode  of  construction. 
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Whereas  if  "extinction  of  peerages"  in  both  cases  has  reference        lord 
to  the  diminution  of   the   electoral  body  by  making  vacancies     ^claim.* 
therein,  the  whole  clause  is  clear,  consistent,  and  reasonable. 

But  it  has  been  argued  on  the  part  of  the  claimant  that  the 
construction  of  the  earlier  part  of  the  clause  ought  not  to  be 
affected  by  the  construction  of  the  latter  part ;  and  that  in  order 
to  arrive  at  a  safe  and  satisfactory  conclusion  in  this  case,  your 
Lordships  ought  not  to  read  beyond  that  portion  of  the  fourth 
article  which  gives  power  to  the  Crown  to  create  a  Peer  on  the 
extinction  of  three  peerages.  I  entirely  differ  from  this  view, 
which  is  at  variance  with  the  rule  laid  down  by  Sir  Edward  Coke 
(Coke  upon  Littleton,  381a),  in  these  words, — "It  is  the  most 
natural  and  genuine  exposition  of  a  statute  to  construe  one  part 
of  the  statute  by  another  part  of  the  same  statute ;  for  that  best 
expresseth  the  meaning  of  the  makers." 

An  attempt  was  also  made  on  the  part  of  the  claimant  to  found 
an  argument  against  the  application  of  the  third  meaning  of  the 
word  ''peerage"  to  the  phrase  "extinction  of  three  peerages," 
upon  the  clause  defining  what  shall  be  deemed  an  extinct  peerage. 
It  was  urged  that  the  language  in  that  clause  confines  the  term 
"  peerage "  to  one  of  the  two  first-mentioned  meanings,  and 
excludes  it  from  the  *third.  But  the  answer,  I  think,  is  plain  and  [  ♦747  ] 
conclusive,  that  the  definition  of  an  extinct  peerage  is  equally 
applicable  to  peerages  before  and  after  the  reduction  of  the  electoral 
body  of  Peers  to  100.  And,  as  it  is  conceded,  that  notwithstanding 
that  definition,  "  peerage  "  must  be  taken  in  the  third  sense  in  the 
passage  referring  to  the  extinction  of  peerages  after  the  reduction 
to  100,  that  definition  can  be  no  bar  to  a  similar  construction  in  the 
passage  referring  to  extinction  of  peerages  before  the  reduction  to  100. 

For  these  reasons  I  should  have  thought,  quite  independently 
of  the  usage  which  has  so  long  prevailed,  that  your  Lordships' 
question  ought  to  be  answered  in  the  negative.  But  I  feel  more 
confidence  in  the  conclusion  at  which  I  have  arrived  when  I  find 
that  the  Act  of  Union  has  been  invariably  so  construed  ever 
since  it  was  passed.  In  Stephen  and  Oosnold  (i).  Lord  Chief 
Justice  Vauohan  lays  it  down  that  ''where  the  meaning  of  a 
statute  is  dubious,  long  usage  is  a  just  medium  to  expound  it 
by.  For  ju*  et  norma  loquendi  is  governed  by  usage.  And  the 
meaning  of  things  spoken  or  written  must  be,  as  it  hath  constantly 
been  received  to  be,  by  common  acceptation."  And  that  very 
(1)  Yaughan's  Hep.  169. 
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LoBo       eminent  American  jarist,  Chancellor  Kent,  also  says  (1  Kent's 

Claim.  CommentariGB,  part  8,  lecture  20,  page  466) :  "  In  the  construction 
of  statutes  the  sense  which  the  contemporary  members  of  the  profes- 
sion had  put  upon  them  is  deemed  of  some  importance,  according 
to  the  maxim  Coniemporanea  expoaitio  eat  fortiaainui  in  lege.** 

Then  how  stands  the  case  upon  usage?  Although  Lord  M.'s 
Earldom  became  extinct  within  two  years  after  the  Union,  and 
although  six  or  seven  other  dignities  of  nobility  similarly  circum- 

[  *74^  ]  stanced  have  from  time  to  time  ^become  extinct  down  to  the  present 
day,  and  although  many  Irish  Peers  have  been  created,  these 
extinct  dignities  of  nobility  have  been  passed  over  by  the  advisers 
of  the  Crown,  and  none  of  them  has  ever  been  used  as  an  extinct 
peerage  within  the  Act.  Lord  Norbury^a  Peerage^  indeed,  has  been 
referred  to  as  an  authority  in  favour  of  the  claimant.  It  has  also 
been  cited  by  his  opponents  as  an  authority  against  him.  But  I 
do  not  think  that  it  has  any  very  strong  bearing  upon  the  present 
case.  At  all  events,  it  does  not  prove  that  any  extinct  dignity 
similarly  circumstanced  to  Lord  M.'s  Earldom  has  ever  been  treated 
as  an  extinction  within  the  Act  of  Union.  For  the  creation  of  the 
Earl  of  Norbury  was  after  three  undisputed  extinctions.  The 
Crown,  therefore,  had  the  clear  right  to  create  a  new  Peer;  but 
instead  of  doing  so,  the  Grown  promoted  an  existing  Peer  to  an 
Earldom  (which  could  have  been  done  without  any  extinction),  and 
then  by  way  of  remainder,  created  a  new  Peer  in  fiituro.  Whether 
this  was  right  or  wrong,  it  would  seem  that  the  Grown  did  not 
exceed  its  authority,  but  rather  omitted  to  avail  itself  of  its  full 
power.  My  opinion,  therefore,  is  that  the  extinction  of  the  Earldom 
of  M.  in  1802,  was  not  an  extinction  of  a  peerage  according  to  the 
true  construction  of  the  Act  of  Union ;  and  that  such  extinction, 
together  with  the  extinction  of  the  two  peerages  before  the  year 
1855,  did  not  entitle  the  Grown  to  create  a  Peer  of  that  part  of  the 
United  Kingdom  called  Ireland. 

♦  *  *  *  ♦ 

[  759  J       Mb.  Justice  Golbridgb  : 

My  Lords,  I  am  of  opinion  that  the  questions  propounded  in 
this  case  by  your  Lordships  should  be  answered  in  the  negative ; 
they  are  substantially  one,  and  having  been  already  stated  more 
than  once,  I  need  not  repeat  them. 

Your  Lordships  have  very  wisely,  if  I  may  be  pardoned  the  use 
of  such  an  expression,  directed  our  attention  specifically  to  the 
true  construction  of  the  Act  of  Union.    And  although  it  must  be 
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presamed  that  the  general  law  of  peerage  was  present  to  the  minds        Lokd  ^ 
of  those  who  framed  that  *Act,  and  therefore  ought  to  be  present       claim. 
also  to  those  who  are  to  construe  it ;  yet,  as  a  very  special  and      [  *7^  ] 
exceptional  kind  of   peerage  was  thereby  created,  it  is  of  more 
importance  to  ascertain  what  the  intention  of  the  Legislature  was, 
and  to  seek  for  that  construction  which,  without  any  straining  of- 
the  words,  may  most  satisfactorily  effectuate  that  intention.    I  do 
not  mean  to  intimate  that  I  find  anything  in  the  general  law  which 
conflicts  with  that  specific  intention,  but  to  intimate  the  general 
course  of  the  arguments  I  shall  use. 

Now  it  is  quite  clear  that  the  general  intention  of  the  fourth 
article  of  the  Act  of  Union  in  this  part  of  it  was  to  provide  for 
the  maintenance  of  an  Irish  peerage  after  Ireland  should  have 
ceased  to  be  a  separate  kingdom;  distinct  from,  however  closely 
connected  in  many  particulars  with,  the  peerage  of  the  United' 
Kingdom;  gradually  to  reduce  the  numbers;  and  if  the  number 
of  Irish  Peers  should  ever  fall  to  100,  to  maintain  it  at  and  limit 
it  to  that  number. 

The  efiect  of  the  first  article  of  the  Act  of  Union  was  necessarily 
to  determine  the  ancient  prerogative  of  the  Crown  as  to  the  creation 
or  promotion  of  Peers  for  Ireland ;  and  had  the  third  article  been 
left  to  stand  alone,  it  might  have  been  reasonably  contended  that 
the  then  existing  Irish  peerage  would  have  been  thereby  united 
to  that  of  Great  Britain,  and  that  all  the  then  existing  Irish  Peers 
would  have  become  Lords  of  the  Parliament  of  the  United  Kingdom. 
Both  these  consequences  were  to  be  provided  against  or  modified. 
The  regulations  as  to  the  prerogative  I  shall  consider  presently ; 
those  as  to  the  peerage  itself  were  very  important.  The  Irish 
Peers,  as  such,  were  no  longer  to  be  Lords  of  Parliament ;  they  were 
to  be  at  liberty  even  to  forego  the  rights  and  privileges  of  Peerage, 
and  become  for  a  time  substantially  commoners;  sitting  as 
commoners  in  the  Lower  House,  with  all  the  liabilities  and 
^qualifications  of  commoners ;  a  thing  entirely  inconsistent  with  [  *76i  j 
the  general  law  of  peerage;  such  of  them  as  did  not  elect  that 
course  were  to  form  a  constituent  body,  out  of  and  by  which 
twenty-eight  liords  of  Parliament  were  to  be  elected  for  life  to 
represent  the  Lords  temporal  of  Ireland  in  the  Parliament  of  the 
United  Kingdom ;  and  the  normal  number  of  that  constituent 
body,  to  be  arrived  at  surely  and  gradually,  was  to  be  100. 

So  much  being  premised,  I  proceed  to  consider  that  part  of  the 
fourth  article  which  gives  the  power  of  creating  such  Peers  as  I 
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LoHD  ^  have  been  describing,  and  making  promotions  in  the  Irish  peerage 
Claim.  thus  constituted.  The  section  begins  with  giving  to  the  Crown  the 
power  as  to  both  without  any  restraint ;  but  a  proviso  immediately 
follows  as  to  creation,  that  no  new  creation  of  any  such  Peers  shall 
take  place  after  the  Union  until  three  of  peerages  of  Ireland  existing 
at  the  time  of  the  Union  shall  have  become  extinct ;  and  upon  such 
extinction  of  three  peerages  it  shall  be  lawful  for  the  Crown  to 
create  one  Peer,  and  in  like  manner  so  often  as  three  peerages  shall 
become  extinct  one  other  Peer  may  be  created.  This  is  the  power 
and  this  the  regulation  of  it,  applicable  both  to  peerages  existing 
before  the  Union,  and  created  since,  so  long  as  the  total  number 
exceeds  100 ;  and  although,  when  the  article  speaks  of  creation,  it 
uses  the  term  **Peer,"  when  of  extinction,  "peerage;"  I  do  not  con- 
ceive that  any  opposition  is  thereby  intended;  but  a  numerical  ratio 
was  preseribed  between  extinctions  and  creations,  the  object  of  which 
certainly  was  to  reduce  the  number  of  individual  Peers,  holders  of 
peerages,  by  restraining  the  power  of  ennobling  any  one  person  until 
three  peerages,  three  of  those  things,  however  defined,  which  had 
conferred  nobility  on  three  persons  holding  them,  had  come  to  an  end. 
[  *762  1  But  the  article  proceeds  to  enact  what  shall  be  done  *when  the 

number  shall  be  reduced  to  100.  Nothing  can  be  clearer  than  that 
when  the  number  of  100  is  reached,  it  is  a  term  or  condition  which 
applies  equally  to  Peer  and  peerage.  It  is  assumed  that  when 
there  are  no  more  than  100  Peers  there  will  be  at  the  same  time 
no  more  than  100  peerages,  and  that  the  death  of  one  such  Peer 
without  issue  or  remainder-man  to  succeed  will  extinguish  but  one 
peerage ;  and  yet  it  must  have  been  very  well  known  that  the  100 
Peers  would  have  among  them  more  than  100  titles  of  dignity ;  and 
the  same  article  had  given  the  Crown  an  unrestrained  power  of 
promotion ;  that  is,  of  cumulating  titles  of  dignity  on  the  same 
individual  Peer.  But  if  such  cumulation,  where  the  limitations  of 
descent  were  varied,  gave  to  the  holder  a  new  and  distinct  peerage 
in  the  sense  contended  for,  the  death  of  one  Peer  without  remainder- 
man or  issue  might  make  more  than  one  vacancy,  as  the  creation 
of  one  with  two  titles  would  add  more  than  one  peerage  to  the 
limited  number. 

The  section  concludes  with  an  express  statement  of  the  true 
intent  and  meaning  of  the  whole  article  as  to  this  matter  of  the 
peerage.  These  words  intimate,  I  apprehend,  in  the  decorous 
language  suitable  in  regard  to  the  Crown,  not  only  the  power  but 
the  duty  of  the  Sovereign  to  keep  up  the  Irish  peerage  to  the  full 
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number  of  100  when  it  shall  have  been  reduced  to  that  number,        Lobd 

.  F£BMOYS 

as  tbe  preceding  specific  provisions   had  virtually  restrained  the       Claim. 
Sovereign  from  creating  Peers  so  as  to  exceed  it. 

And  this  is  precisely  what  might  have  been  expected,  when  such 
a  con-tituent  body  was  to  be  formed,  out  of  which  a  definite 
number  of  Lords  of  Parliament  was  to  be  elected.  It  was  fitting 
that  there  should  be  such  a  numerical  proportion  between  the 
electors  and  elected  as  to  make  the  election  free  and  respectable,  out 
of  the  reach  of  all  external  influences ;  and  also  that  the  proportion 
should  be  fixed  *and  always  maintained,  that  the  numbers  might  not,  [  *763  ] 
for  indu*ect  purposes,  be  allowed  to  diminish,  or  be  subject  to  sudden 
additions,  so  that  the  people  of  Ireland  should  have  guaranteed  to 
them  at  all  times  a  proportion  of  the  House  of  Peers  elected  from  a 
known,  certain,  and  sufficient  body  of  their  own  peculiar  peerage. 

The  question  to  be  solved  is,  under  what  circumstances  does  a 
peerage  become  extinct,  where  the  same  person  holds  more  than 
one  dignity  descendible  according  to  different  limitations,  and  two 
propositions  are  submitted.  On  the  one  hand,  it  is  said  that  any 
Peer  who  holds  two  or  more  dignities  descendible  according  to 
different  limitations,  whether  created  by  one  or  more  patents,  holds 
so  many  distinct  and  independent  peerages,  and  upon  failure  of  a 
remainder-man  to  take  any  one,  a  peerage  becomes  extinct;  and 
on  failure  of  remainder-men  to  take  all,  so  many  peerages  as  the 
Peer  holds  dignities  will  become  extinct;  as  if,  instead  of  one, 
there  had  been  the  deaths  of  so  many  individuals.  On  the  other 
hand,  it  is  said  that,  in  the  case  supposed,  however  many  dignities 
the  Peer  has,  he  is  but  one  Peer  and  has  but  one  peerage,  which 
does  not  become  extinct  so  long  as  there  is  any  holder  qualified  to 
vote  by  virtue  of  it;  in  other  words,  until  all  the  dignities  fail  for  want 
of  a  qualified  heir  to  take,  and  on  that  event  happening  one  peerage 
only  is  extinct.  Let  these  two  propositions  be  applied  to  a  system 
in  which  you  are  to  reconcile  an  unlimited  power  of  promotion  with 
a  certain  fixed  number  of  individual  Peers,  electors  and  elected,  and 
to  a  provision,  one  main  object  of  which  was  to  reduce  surely  and 
gradually,  in  an  arithmetical  ratio,  the  number  of  Peers  down  to  a 
smaller  number,  at  which  it  was  to  be  permanently  maintained. 

I  do  not  assert  tliat  the  latter  proposition  is  wholly  free  from 
difficulty ;  some  supposable  difficulty  seems  to  me  *inherent  in  the       [  *764  ] 
case,  however  the  article  may  be  construed ;  but  I  say  the  former 
will  be  found  to  abound  with  difficulties,  and  directly  to  tend  to 
create  them.     I  must  admit  that  if  we  suppose  A.,  a  Baron,  with 


864  1856.    H.  L.    5  H.  L.  C.  764—765.  [r.r. 

Lord  remainder  to  B.,  promoted  to  an  Earldom,  with  remainder  to  C, 
Claim.  ^^^  ^^^^  ^^  di^s>  leaving  B.  and  C,  there  will  then  be  two  Peers 
and  two  peerages ;  and  if  the  namber  of  Peers  before  A.  died  had 
been  just  100,  there  will  now  be  101.  But  this  is  rather  a  practical 
difficulty  than  a  difficulty  in  the  argument.  As  a  practical  difficulty, 
it  is  of  the  same  sort  as  that  which  the  article  itself  in  another 
part  contemplates,  where  a  peerage  has  been  erroneously  supposed 
to  be  extinct ;  and  I  presume  it  would  be  rectified  in  an  analogous 
manner,  by  not  creating  a  new  Peer  until  four  instead  of  three 
following  extinctions.  As  a  difficulty  in  the  argument,  the  answer 
is,  that  because  the  two  dignities,  now  devolved  on  two  different 
persons,  B.  and  C,  confer  on  each  of  them  a  peerage,  it  by  no 
means  follows  that  they  constituted  two  peerages  in  A.,  so  that  he 
dying  without  remainder-men  to  take  one  or  both  of  his  titles,  there 
was  an  extinction  of  one  peerage  in  the  first  case,  or  two  in  the 
second.  And  your  Lordships'  question  turns  upon  what  happens 
in  the  case  of  extinction,  not  on  what  happens  where  there  are 
remainder-men  to  take. 

I  should  not  venture  to  speak  with  confidence  on  a  subject  full  of 
antiquarian  difficulties;  but  it  has  been  supposed,  on  very  reasonable 
foundation,  that  peerage,  as  we  now  have  it,  grows  out  of  tenure  by 
barony,  and  that  the  right  and  duty  of  attendance  in  the  legislative 
assembly  may  be  traced  to  the  obligation  to  attend  and  perform  cer- 
tain duties  in  the  King's  Great  Court.  From  this  it  follows,  that  just 
as  the  freehold  tenant  of  a  manor,  or  Baron,  as  he  was  frequently 
called,  however  many  tenements  he  might  hold,  did  but  attend  in 
[  *765  ]  the  lord's  court  as  one  tenant  or  *Baron;  and  the  tenant  by  barony, 
however  many  fiefs  he  might  hold  by  such  tenure,  did  but  attend 
as  one  Peer  or  Baron  in  the  King's  Great  Court,  so  now  the  Peer, 
however  many  dignities  he  may  have,  sits  in  the  House  only  as 
one  Peer,  in  respect  of  one  peerage.  It  is  notorious  that,  in  fact,  he 
counts  but  as  one ;  that  as  a  Peer,  however  many  or  high  dignities 
he  enjoys,  he  is  merely  equal  with  other  Peers ;  that  he  exercises 
no  functions  but  as  one  Peer;  and  should  he  die  leaving  no 
remainder-man  to  succeed  to  any  of  his  dignities,  though  many 
dignities  and  titles  may  fail  one  peerage  only  is  extinct ;  all  which 
is  quite  consistent  with  two  or  more  peerages  coming  into  active 
existence  if  he  should  leave  two  or  more  remainder-men  to  take  up 
his  several  dignities. 

But  however  this  may  be  generally,  the  construction  here  must  be 
of  the  specific  article  with  a  view  to  the  specific  intention,  and  on  the 
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specific  circumstances  of  the  case.  Now  the  opposite  theory  is  Lokd 
directly  inconsistent  with  the  whole  scheme  of  this  article.  Unlimited  claim. 
promotion  may  well  be  reconciled  with  limited  creation  according 
to  the  other  view,  but  it  cannot,  according  to  the  theory  now  under 
consideration.  If  an  Earl,  promoted  to  be  a  Marquis,  has  in  him  two 
peerages,  so  that  on  his  death  without  remainder-man,  two  peerages 
become  extinct,  it  is  obviously  in  the  power  of  the  Crown  indefi- 
nitely to  postpone  the  reduction  of  the  existing  Irish  peerage  to  lOO, 
and  when  so  reduced,  it  may  indefinitely  enlarge  the  number  beyond 
100.  I  know  it  would  not  be  seemly  to  argue  on  a  supposed  breach 
of  its  constitutional  duty  by  the  Crown;  but  when  we  are  con- 
sidering a  great  organic  measure  like  the  Union  of  the  two  kingdoms, 
when  in  some  sort  the  legislative  Constitution  of  both  was  under 
consideration  and  to  be  new  modelled ;  and  when  it  is  ^manifest  [  *766  i 
that  it  was  intended  to  entrust  the  Grown  only  with  a  guarded 
prerogative,  and  to  impose  on  it  a  great  constitutional  duty,  and 
when  further  it  may  be  presumed  that  all  these  subjects  occupied 
the  attention  of  the  great  constitutionalists  of  both  countries,  it 
cannot  be  unreasonable  to  take  into  account  the  consequences  which 
this  or  that  construction  of  the  article  might  involve. 

It  is  not  contended  that  where  the  two  dignities  are  made 
descendible  according  to  the  same  limitations,  the  death  of  the 
holder  without  a  remainder-man  occasions  the  extinction  of  two 
peerages.  It  is  of  course  convenient  for  those  who  answer  your 
Lordships'  question  affirmatively,  so  to  limit  the  proposition ;  but  I 
would  ask,  on  what  principle  is  this  distinction  founded  ?  Why  are 
not  the  two  dignities  equally  two  distinct  peerages  in  the  holder 
in  the  one  case  as  in  the  other  ?  If  you  say  that  it  depends  on  the 
possibility  of  there  being  two  persons  to  succeed  in  the  one  case, 
and  the  impossibility  in  the  other,  I  still  ask  for  the  reason  why 
this  circumstance  should  be  the  cause  of  this  great  effect  ?  why  we 
should  therefore  pronounce  that  the  holder  in  the  one  case  of  an 
Earldom,  added  to  a  Barony,  has  but  a  superadded  title  or  dignity, 
and  in  the  other  a  distinct  peerage?  In  both  cases  equally  the 
former  Baron  has  become  Earl,  with  exactly  the  same  rights  and 
pre-eminences  conferred  by  exactly  the  same  form  of  words. 

I  admit  that  there  is  danger  in  applying,  without  much  discrimi- 
nation, the  principles  of  the  law  as  to  the  grant,  descent,  or  limitation 
of  estates  to  the  peerage;  but  it  certainly  requires  some  clear 
authority  to  warrant  us  in  saying  that  the  same  grant  shall  vary  so 
essentially  in  the  interest  it  conveys  to  the  first  taker,  according  to 


366  1856.     H.  L.    5  H.  L.  C.  766—774.  fn.n. 

LoKo  the  limitation  in  remainder  being  the  same  with  or  differing  from 
Claim.  that  in  *BOine  preceding  grant  of  nobility  to  the  same  first  taker,  or 
[  *767  ]  some  one  under  whom  he  claims.  I  could  understand  a  doctrine  of 
consolidated,  or  dormant,  or  potential  peerages  which  may  in  the 
one  case  divide,  or  awaken,  or  come  into  activity,  and  which  cannot 
in  the  other ;  this  would  be  intelligible ;  but  how  is  this  doctrine 
applicable  to  the  case  of  extinction,  where  the  event  does  not 
happen  which  is  to  produce  the  change?  I  do  not  forget  that  in 
the  case  submitted  by  your  Lordships,  a  remainder-man  was  found 
to  succeed  to  the  Barony ;  but  I  do  not  see  how  that  differs  the  case 
as  to  the  Earldom ;  if,  according  to  the  doctrine  supposed,  this  was  a 
potential  peerage  during  the  last  EarFs  life,  nothing  ever  occurred 
which  brought  it  into  actual  existence. 

I  have  more  than  once  observed  that  we  must  seek  a  construction 
which  will  practically  reconcile  an  unlimited  power  of  promotion 
with  a  restrained  power  of  creation ;  but  I  will  now  ask,  in  what 
respects  does  promotion  differ  from  creation,  if  you  understand  by 
it  the  making  a  new  peerage  in  the  person  promoted  ?  The  only 
difference  will  be,  that  a  Peer  must  be  the  object  of  one  grant,  and 
a  commoner  of  the  other ;  but  the  grant  itself  will  be  the  same,  the 
same,  too,  in  possible  mediate  consequences,  so  as  directly  to  defeat 
the  clear  object,  that,  namely,  of  restraint  on  the  power  of  creation. 

For  these  reasons,  I  conclude  that  the  extinction  of  the  Earldom 
of  M.  in  1802  was  not  an  extinction  of  a  peerage  of  Ireland, 
according  to  the  true  construction  of  the  Act  of  Union. 

It  appears  to  me  from  the  returns  of  the  creations  since  the  Union, 
that  the  practice  has  corresponded  with  the  opinion  I  have  ventured 
to  submit ;  but  as  no  case  has  before  this  come  for  the  decision  of 
this  House,  and  the  question  is  upon  the  construction  of  words 
I  *768  ]  found  in  a  ^modern  Act  of  Parliament,  I  have  thought  it  safer  not  to 
found  my  opinion  upon  what  seems  to  me  hardly  to  fall  within  the 
proper  application  of  the  argument  from  conteinporanea  expositio. 


[  774  ]       LoBD  Chief  Baron  Pollock  : 

My  Lords,  the  question  which  your  Lordships  have  proposed  to 
the  Judges  appears  to  me  to  turn  altogether  upon  the  sense  in 
which  the  word  "  peerage  '*  is  to  be  understood  in  the  fourth  article 
of  the  Act  of  Union  between  Great  Britain  and  Ireland.  It  is,  I 
think,  to  be  regretted  that  the  word  is  manifestly  used  in  more 
than  one  sense  in  the  same  passage.     In  the  sentence  where  it  is 
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declared  to  be  the  true  intent  and  meaning  of  the  article,  that  the  Lobo 
Crown  may  keep  up  the  peerage  of  Ireland  to  the  number  of  100,  claim. 
the  word  ''peerage"  obviously  means  the  Peers  of  Ireland  as  a 
body.  But  the  question  your  Lordships  have  proposed  turns 
upon  what  is  meant  by  **  the  peerages  of  Ireland  existing  at  the 
Union,  which  may  become  extinct,  and  upon  the  extinction  of  three 
of  which  it  shall  be  lawful  for  the  Grown  to  create  one  Peer  of 
Ireland,"  which  creation  (it  may  be  inferred  from  the  language 
used)  is  considered  to  be  a  new  creation,  as  distinguished  from  a 
mere  promotion,  which  is  therefore  not  a  new  creation. 

It  may  assist  in  obtaining  the  reasonable  and  true  construction, 
to  ascertain  precisely  where  the  difficulty  arises,  and  how  much, 
and  what  appears  to  be  free  from  doubt  on  either  side  of  the 
question.  On  the  one  hand  it  seems  to  be  admitted  that  a  mere 
promotion  is  not  a  new  creation.  This  is  the  natural  and  obvious 
conclusion  from  the  language  of  the  fourth  article  itself.  It  would 
follow  that  the  same  Peer,  promoted  to  a  higher  title  through  any 
number  of  the  successive  ranks  of  the  dignity,  has  only  one 
peerage,  how  many  titles  soever  he  may  enjoy ;  and  if  such  pro- 
motions took  place  in  different  generations  of  the  family,  instead  of 
all  being  conferred  on  one  individual  member  of  it,  the  result  would, 
I  think,  be  the  same,  and  there  would  be  one  peerage  only,  though 
with  several  (perhaps  many)  titles. 

This  is  in  accordance  with  the  practice  since  the  Union.  If  the  [  775  ] 
mere  promotions  before  the  Union  are  to  be  considered  distinct 
peerages,  there  would  be  in  the  return  of  peerages  of  Ireland 
created  since  the  Union,  and  the  supposed  extinctions  on  which 
they  have  been  founded,  no  less  than  17  extinctions  which  have 
not  been  acted  upon,  by  the  creation  of  new  Peers,  from  the  death 
of  Su:  Balph  Gore,  Earl  of  Boss,  in  1802,  who  was  made  Baron 
Gore  in  1764,  Viscount  Belleisle  in  1768,  and  Earl  of  Boss  in  1771, 
to  the  death  of  Francis  James,  Earl  of  Llandaff,  in  1888,  who  was 
created  Baron  in  1788,  Viscount  in  1798,  and  EaH  in  1797.  Some 
of  these  are  creations  and  promotions  of  the  same  individual,  some 
of  them  of  the  same  family,  in  different  generations.  If  to  these 
be  added  the  cases  where  the  dignities  of  Viscount  and  Baron  were 
conferred  by  the  same  patent,  the  number  would  be  four  more,  and 
the  total  would  be  21. 

In  the  return  made  pursuant  to  an  address  of  your  Lordships' 
House,  of  18th  May,  1855,  the  Earldom  of  Tyrconnell  is  put  down 
as  one  extinct  peerage  only,  and  the  Viscounty  of  Melbourne  as 
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Lord  another.  In  fact,  the  Barony  of  Carpenter  was  created  in  1719, 
*cSJiM.^  and  the  third  Baron  was  created  Viscount  Carlingford  and  Earl  of 
Tyrconnell  in  1761.  So  the  first  Lord  Melbourne  was  created 
Baron  in  1770  and  Viscount  in  1781.  If  each  of  these  creations 
is  to  be  considered  as  a  distinct  peerage,  the  number  of  extinct 
peerages  not  followed  by  creations  would  be  24  at  least,  and  the 
Grown  has  at  this  moment  the  power  of  creating  no  less  than  eight 
Irish  Peers. 

These  instances,  so  numerous,  and  spread  over  so  long  a  period 
(upwards  of  half  a  century),  must,  I  think,  be  considered  as 
establishing  the  principle,  that  mere  promotion,  whether  of  the 
same  individual  or  of  the  same  family  represented  successively  by 
[  *776  ]  different  individuals,  does  not  ^create  a  new  peerage,  but  is  merely 
an  advancement  in  the  dignity  of  the  peerage  by  the  addition  of  a 
higher  title.  And  it  may  be  observed  with  respect  to  all  the  early 
practice  under  the  Irish  Act  of  Union,  that  it  was  introduced  by 
those  statesmen  who  had  framed  and  carried  the  measure,  and  who 
probably  understood  what  they  meant  by  it. 

Some  doubt  may,  however,  be  entertained  in  the  case  of  a  junior 
member  of  a  noble  family  being  created  a  Peer,  and  afterwards 
succeeding  to  the  ancient  honours  of  the  house;  while  separate, 
there  can  be  no  doubt  the  peerage  thus  created  would  be  distinct, 
and  the  failure  of  heirs  to  the  junior  branch  would  produce  an 
extinction  of  the  junior  title,  and  with  it,  of  a  peerage.  But  what 
would  be  the  case  upon  the  junior  branch  succeeding  to  the 
honours  of  the  elder  line?  would  this  produce  a  merger  of  the 
honours  of  the  junior  branch,  so  that  an  heir  common  to  both 
would  have  but  one  peerage,  although  enjoying  titles  derived  from 
more  than  one  ancestor,  and  more  than  one  creation  ?  On  the  one 
hand,  it  might  be  argued  that  if  the  peerages  were  distinct  and 
separate  before  they  became  united  in  the  same  person,  they  would 
continue  to  be  so  afterwards.  On  the  other  hand,  it  might  be  con- 
tended that  the  existing  representative  of  the  family  is  to  be 
considered  as  if  all  the  honours  of  the  house  were  conferred  upon 
himself,  from  how  many  sources  soever  he  may  derive  them,  and 
in  that  view,  there  would  be  but  one  peerage.  I  cannot  find  that 
this  case  has  ever  occurred  since  the  Union  with  Ireland,  so  as  to 
shed,  by  the  practice,  any  light  upon  the  question  of  the  principle. 

The  same  or  a  similar  question  might  be  raised  where  a  peerage 
has  been  conferred  upon  the  wife  of  a  commoner,  who  afterwards 
became  himself  ennobled  by  another  or  the  same  title,  would  the 
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issue  possess  two  peerages,  or  one  only  within  the  meaning  of  this  lobd 
clause  in  the  Act  of  *Union  ?  This  has  not  unfrequently  happened  claim. 
to  eminent  statesmen  and  lawyers.  The  late  Earl  of  Chatham  [  *777  ] 
inherited  the  Earldom  from  his  father,  and  a  Barony  from  his 
mother.  On  his  death,  were  two  peerages  extinguished,  or  only 
one  ?  One  instance,  at  least,  of  this  latter  question  has  occurred, 
and  it  has  received  a  practical  solution  in  the  case  of  John,  Viscount 
Kilwarden.  The  wife  of  the  first  Viscount  was  created  Baroness  of 
Eilteel  before  he  was  ennobled,  but  on  the  death  of  the  son,  who 
inherited  three  titles,  viz.,  the  Barony  of  Kilteel,  conferred  upon  his 
mother  in  1795,  the  Barony  of  Kilwarden,  conferred  upon  his  father 
in  1796,  and  the  Viscounty,  conferred  in  1800,  it  appears  to  have 
been  considered  that  the  extinction  of  one  peerage  only  had 
occarred.  The  Barony  conferred  on  the  mother,  and  the  Barony 
and  Viscounty  conferred  on  the  father,  were  considered  to  constitute 
but  one  peerage  in  the  son.  And  the  case  (as  far  as  it  goes)  is  an 
authority  for  saying  that  if  any  Peer  be  possessed  of  any  number 
of  titles,  whether  all  from  the  same  ancestor,  or  some  from  one 
ancestor  and  some  from  another  ancestor,  if  the  same  limitation 
applies  to  all,  and  they  will  all  be  extinguished  together,  there  is 
but  one  peerage,  how  many  titles  soever  may  adorn  it. 

But  before  quitting  this  part  of  the  subject,  I  wish  to  call  your 
Lordships'  attention  to  another  question,  viz.,  in  a  case  where  the 
leading  branch  of  a  family  has  received  a  title  of  promotion  added 
to  more  ancient  honours,  and  the  heirs  of  the  branch  so  promoted 
fail,  and  the  title  of  promotion  ceasing,  the  ancient  honours 
descend  to  a  junior  branch  (now  become  the  principal  one),  is  the 
termination  of  the  title  of  promotion  to  be  considered  the  extinction 
of  a  peerage,  or  merely  that  the  family  has  lost  the  promotion  or 
advancement  in  the  peerage  ?  I  own,  my  Lords,  it  appears  to  me 
that  this  loss  by  the  family  of  the  honour  •conferred  by  the  pro-  [  ♦778  ] 
motion  is  not  an  extinction  of  a  peerage.  First,  because  the  terms 
used  in  the  fourth  article  irresistibly  imply  that  a  promotion  is  not 
a  new  creation.  Secondly,  because  if  all  the  titles  in  the  same 
individual  having  the  same  limitations  constitute  but  one  peerage 
(a  doctrine  which  is,  I  think,  established  by  long  and  frequent 
usage),  then  if  that  peerage  continues  and  descends  to  another 
branch  of  the  family  with  some  of  the  titles,  there  is  no  failure  of 
a  peerage  nor  of  anything  but  the  mere  title  of  promotion,  which 
has  already  been  shown  to  have  been  considered  not  to  be  a  new 
creation.    But,  thirdly,  I  am  of  that  opinion,  because  the  practice 
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fe^^t'8     ^^^^  **^®  ^^^^^  ^^  ^^^  ^°  accordance  with  this  view  of  the 
Claim.       subject. 

The  return,  certified  to  be  correct  by  the  Ulster  King  of  Arms, 
gives  a  very  meagre  account  of  what  has  occurred  with  reference  to 
the  peerages  named  in  the  statement.  I  beg  to  call  your  Lord- 
ships'  attention  more  in  detail  to  what  belongs  to  those  peerages. 

The  case  of  the  late  Earl  of  Clermont,  who  was  created  Baron 
Clermont  in  1770,  Viscount  and  Baron  Clermont  in  1776,  with 
remainder  to  his  brother,  and  in  1778,  Earl  of  Clermont,  but 
without  any  remainder  to  his  brother,  is  one  which  I  shall  have 
occasion  to  advert  to  as  an  authority  on  the  question  immediately 
before  your  Lordships. 

I  pass  therefore  to  the  case  of  Johti  Croslne,  second  Earl  of 
Glandore,  and  third  Baron  Brandon,  whose  father  had  been 
promoted  to  an  Earldom.  He  died  in  1815  (above  40  years 
ago).  It  was  not  then,  nor  has  it  yet,  been  considered  that  a 
peerage  became  extinct  because  the  peerage  continued  in  the 
heir  of  the  more  ancient  title,  the  Barony  of  Brandon,  created 
in  1758. 

The  same  view  obtained  when  the  fourth  Earl  of  Massarene  died 
without  issue  in  1816,  and  the  Earldom  created,  in  1756  (by  the 
[*779]  promotion  in  the  peerage  of  the  fifth  *Viscount)  ceased.  The 
termination  of  the  Earldom  was  not  considered  as  the  extinction  of 
a  peerage,  but  merely  the  cesser  of  the  title  of  promotion,  because 
the  ancient  Viscounty  and  Barony  created  in  1600,  with  remainder 
to  the  heirs  general,  devolved  upon  his  daughter.  In  this  case,  a 
promotion  with  remainder  to  the  heirs  male  of  the  body  (the 
original  peerage  being  to  the  heirs  general)  was  not  considered  as 
creating  a  new  peerage,  although  the  title  of  promotion  had  not 
the  same  limitation  as  the  original  creation. 

So  when  John  James,  second  Earl  of  Farnham,  died  without 
issue  in  1828,  it  was  considered  that  no  peerage  became  extinct, 
because  although  the  honours  of  promotion  were  lost  to  the  family, 
the  ancient  Barony  devolved  upon  the  heir  of  John  Maxwell  created 
Baron  Farnham  in  1756. 

The  case  of  the  extinction  of  the  Viscounty  of  Oxmantown  is 
peculiar.  Lawrence  Parsons  was  raised  to  the  peerage  as  Baron 
Oxmantown,  remainder  to  the  heirs  male  of  his  body,  remainder  to 
his  nephew  Sir  Lawrence  Parsons  and  the  heirs  male  of  his  body. 
In  1796  he  was  promoted  to  be  Viscount  Oxmantown,  remainder  to 
the  heirs  male,  &c.,  but  without  the  remainder  to  his  nephew,     lu 
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1806,  after  the  Union,  he  was  promoted  and  became  Earl  of  Eosse,  ^  Lord 
with  remainder  to  the  heirs  male,  &c.,  remainder  to  the  nephew  claim. 
and  the  heirs  male  of  his  body.  He  died  in  1807,  and  the  Viscounty 
expired.  But  as  the  Earldom,  created  since  the  Union,  and  the 
Barony,  created  before  the  Union,  continued  in  the  person  of 
Sir  Lawrence  the  nephew,  this  was  not  dealt  with  as  the  extinction 
of  a  peerage. 

On  the  other  hand,  I  think  it  must  be  conceded  that  where  there 
are  two  titles,  one  of  which  would  go  to  the  heirs  general,  and  the 
other  to  the  heirs  male,  so  that  the  ^daughter  of  the  eldest  son  [  *780  ] 
might  (on  the  failure  of  his  male  issue)  obtain  the  one,  and  the  son 
of  the  second  son  obtain  the  other,  these  titles  must  for  some 
purposes  be  considered  as  representing  distinct  peerages  until  they 
unite  in  the  same  person.  But  as  to  these,  no  case  has  occurred 
since  the  Union,  except  that  of  Massarene,  already  referred  to, 
from  which  it  must  be  inferred,  as  far  as  the  practice  is  an 
authority,  that  if  both  the  titles  failed  together  in  the  same  person, 
it  would  be  the  extinction  of  one  peerage  only. 

The  present  case  before  your  Lordships  differs  in  some  respects 
from  any  that  I  have  hitherto  noticed.  It  is  the  case  of  an  inferior 
title  conferred  with  remainder  to  the  heirs  male  of  the  body  of  the 
first  Peer,  and  with  a  further  remainder  over  to  a  distant  relative 
and  the  heirs  male  of  his  body.  It  seems  to  me  impossible  to  deny 
that  if  there  existed  at  that  time  a  collateral  heir  to  the  Earldom 
of  Mountrath,  so  that  on  the  death  of  Charles  Henry  Goote,  the 
seventh  Earl,  without  heirs  male  of  his  body,  the  Earldom  could 
have  devolved  to  some  heir  male  of  the  blood  of  Sir  Charles  Coote, 
the  first  Earl,  created  in  1660,  and  the  new  Barony  would  go  to 
Charles  Henry  Coote,  according  to  the  limitation  of  the  patent  of 
the  20th  of  July,  1800,  there  would  be  a  new  peerage,  because 
there  would  or  might  be  two  Peers ;  and  this  view  was  taken  in  the 
Narhury  case.  But  I  have  no  doubt  it  was  well  ascertained,  before 
the  letters  patent  of  the  81st  of  July,  1800,  were  granted,  that 
there  was  no  heir  to  the  Earldom,  and  would  be  none  except  of  the 
body  of  the  Earl  himself,  of  which  there  was  no  prospect  or  proba- 
bility. And  for  this  very  reason,  the  patent  of  the  81st  of  July, 
1800,  gave  a  Barony  to  him,  remainder  to  the  heirs  male  of  his 
body,  remainder  to  Charles  Henry  Coote,  and  the  heirs  male  of  his 
body.  Now  was  this  more  than  one  peerage  ?  If  a  new  title  of 
♦promotion  would  not  be  a  new  peerage,  why  should  the  grant  [  *78i  i 
of  an  inferior  title  create  a  new  peerage?   and  why  should  the 
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loRD  extended  limitation  to  Charles  Henry  Coote,  after  his  own  heirs 
Claim.       male  of  the  body,  make  any  difference  ? 

The  authority  arising  from  the  practice  is  not  confined  to  the  case 
now  before  your  Lordships.  The  Earl  of  Mountraih  died  in  1802, 
less  than  two  years  after  the  Union.  The  Barony  of  Castlecooto 
continued  to  his  relative,  whose  son  dying  without  issue  in  July, 
1822,  it  was  considered  that  one  peerage  became  extinct,  and  one 
only ;  but  the  death  of  the  Earl,  sine  prole,  he  being  succeeded  as 
to  the  Barony  by  his  kinsman,  was  not  for  half  a  century  deemed  to 
be  the  extinction  of  a  peerage. 

The  case  of  The  Barony  of  Cremorne  is  directly  in  point.  Thomas 
Dawson  was  created  Baron  Dartrey  in  1770,  and  Viscount  Cremorne 
in  1785 ;  but  having  no  male  issue,  he  obtained  in  1797  a  patent 
creating  him  Baron  Cremorne,  remainder  to  the  heirs  male  of  his 
body ;  remainder  to  his  nephew,  Richard  Dawson,  and  his  heirs 
male.  He  died  in  March,  1813,  when  the  titles  of  Baron  Dartrey 
and  Viscount  Cremorne  became  extinct ;  but  the  peerage  continued 
in  the  person  of  the  heir  in  remainder  to  the  Barony  of  Cremorne  ; 
and  for  forty-three  years  it  has  not  been  suggested  that  the  cesser 
of  the  title  of  Baron  Dartrey  or  of  Viscount  Cremorne  was  the 
extinction  of  two  peerages,  or  even  of  one  peerage.  The  ground  of 
this  must  have  been,  that  the  Viscount,  with  three  titles,  had  but 
one  peerage,  and  that  on  his  death  that  peerage  continued  in  his 
kinsman,  although  one  of  his  titles  had  a  different  limitation.  This 
case  cannot  be  distinguished  from  that  now  under  consideration. 

But  there  is  another  case,  not  precisely  the  same  in  circumstances, 
but  not  differing  in  principle.  The  Earl  of  Clermont,  who  died  in 
[  *782  ]  1806i  was  Baron  Clermont,  so  ^created  in  1770,  with  remainder  to 
the  heirs  male  of  his  body,  but  no  further  remainder.  In  1776 
he  was  created  Viscount  and  Baron  Clermont,  with  a  further 
remainder  to  his  brother ;  and  in  1778  he  was  promoted  to  an 
Earldom,  but  without  the  remainder  to  his  brother.  The  only 
difference  between  that  case  and  the  present  case  is,  that  the  title 
with  the  extended  limitation  was  higher  than  one  title,  and  lower 
in  dignity  than  another.  Yet  it  eeems  to  have  been  considered 
that  he  had  but  one  peera<;e,  and  as  that  continued  in  his  relative 
who  took  the  Viscounty  and  Barony  of  1776,  but  not  the  Barony  of 
1770,  or  the  Earldom  of  1778,  there  was  no  extinction  of  a  peerage 
till  the  failure  of  the  prolonged  limitation. 

With  respect  to  The  Norbitry  Peerage^  it  must,  I  think,  be 
admitted  that  the  advisers  of  the  Crown  thought  that  the  creation 
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of  a  new  and  different  remainder  was  the  creation  of  a  new  peerage.        Lobd 

Fbbmoy  *  s 
And,  therefore,  it  may  be  argued  that  the  extinction  of  a  new  and       claim. 

different  remainder  would  be  the  extinction  of  a  peerage.  But  that 
would,  I  think,  depend  on  whether  the  titles  continued  in  different 
persons,  or  whether  the  new  peerage  merged  by  the  titles  all  coming 
to  the  same  person.  But,  my  Lords,  it  may  be  doubted  whether  the 
Grown  was  correctly  advised  in  the  Norbury  case.  The  Act  of 
Union  reserves  to  the  Crown  two  privileges  only,  viz.,  first,  the  right 
to  promote  a  Peer  (which  must,  I  think,  be  understood  to  mean  not 
merely  the  individual  Peer,  but  those  in  succession  to  the  title  after 
him) ;  and,  secondly,  the  right  to  create  a  Peer.  The  Norbury  case 
was  a  promotion,  with  a  new  and  different  remainder  to  the  title  of 
promotion.  It  may  be  doubted  whether  the  Act  of  Union  gives  any 
power  or  authority  to  the  Crown  to  do  such  an  act.  As  far  as  the 
second  son  was  concerned,  this  was  a  peerage  in  remainder^  which 
alone,  and  apart  from  any  other  creation,  the  Crown  could  not 
create.  *The  power  is  to  create  one  other  Peer.  Lord  Norbury  was  [  •783  ] 
already  a  Peer,  and  the  son  was  not  created  a  Peer,  but  merely  put 
into  the  remainder.  No  doubt  it  was  competent  to  the  Crown  to 
promote  Lord  Norbury,  and  to  create  the  second  son  a  Peer.  And 
what  was  actually  done  was  thought  to  be  equivalent,  and  therefore 
to  require  that  three  peerages  should  be  extinct  before  the  patent  was 
granted,  which  combined  a  promotion  of  the  existing  Peer  with  a 
remainder,  creating  a  new  peerage  in  future,  inasmuch  as  it  was 
not  limited  to  the  heirs  male  of  the  body  of  the  Peer,  but  to  the 
second  son,  and  the  heirs  male  of  his  body. 

But,  my  Lords,  it  is  time  to  advert  more  generally  to  the  clause 
in  the  fourth  article,  in  order  to  ascertain  what  is  meant  by  a 
''peerage,"  as  used  in  that  clause,  a  word  not  of  a  distinct  and 
definite  meaning,  but  which  may  be  used  in  several  senses.  I  do 
not  think  (what  may  be  called)  a  technical  view  of  the  question  will 
much  assist  in  the  solution  of  it.  If  every  patent,  which,  stand- 
ing alone,  would  give  a  right  to  sit  in  the  House  of  Peers,  is  to  be 
considered  as  creating  a  separate  and  distinct ''  dignity  of  a  Peer," 
and  this  dignity  so  created  is  to  receive  the  same  consideration  as 
an  estate  in  land,  then,  indeed,  every  Peer  possesses  as  many 
peerages  as  he  enjoys  titles.  This  is,  no  doubt,  the  technical  view 
of  the  subject.  But  it  goes  much  beyond  what  any  one  would  (as  I 
imagine)  contend  for.  And,  therefore,  I  think  no  technical  reason- 
ing will  afford  a  solution  of  the  question,  which  demands  larger 
views  and  a  sounder  logic  than  what  belongs  to  the  mere  mootings 
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LoRD  and  subtleties  of  Westminster  Hall,  and  is  rather  fit  for  the  sagacity 
Claim.  of  a  statesman  than  the  ingenuity  of  a  lawyer.  And  it  appears  to 
me  that  this  technical  view  is  opposed  to  the  general  sense  of  the 
clause,  and  arises  out  of  a  mistake  as  to  the  meaning  of  the  word 
[  ^784  ]  "  peerage/*  and  as  an  assumption  *not  supported  by  any  authority, 
that  every  distinct  title  is  also  a  distinct  ''  peerage.**  I  apprehend 
the  word  is  used  in  this  clause  (where  it  does  not  refer  to  the  Peers 
as  a  body)  in  the  same  sense  as  the  expression  ''  dignity  of  a  Peer," 
which  occurs  so  frequently  in  the  report  of  a  Committee  of  your 
Lordships*  House,  dated  25th  May,  1820.  It  expresses  the  status  of 
a  nobleman  as  a  member  of  the  British  community,  and  not  an 
imaginary  tenement,  the  creature  of  an  artificial  system  of  law.  A 
peerage  is  that  which  constitutes  an  individual  a  Peer  of  the  realm. 
He  may  have  many  titles,  but  he  can  be  but  one  Peer,  and  in  this 
view  can  have  but  one  peerage. 

The  language  of  the  Act  is,  *'  upon  the  extinction  of  three  peer- 
ages, it  shall  be  lawful  for  his  Majesty  to  create  one  Peer.'*  The 
three  peerages  extinct  are  put  in  opposition  to  the  one  Peer  in  the 
same  terms  as  the  extinction  of  one  peerage  is  put  in  opposition  to 
the  creation  of  one  Peer,  when  the  number  of  Peers  shall  be  reduced 
to  100.  And  the  question  is,  does  this  mean  that  when  the  peerage 
(that  is,  the  body  of  Peers)  is  diminished  by  three,  the  power  shall 
arise  to  add  one  to  the  diminished  number  ?  or  does  it  mean  that  the 
Grown  shall  have  that  power,  when  there  shall  be  a  cesser  of  three 
titles,  possibly  without  any  diminution  of  the  number  of  the  Peers  at 
all  ?  The  declaration  at  the  end  of  the  clause  as  to  the  true  intent 
and  meaning  of  the  article,  that  it  should  be  lawful  for  the  Crown  to 
keep  up  the  peerage  of  Ireland  to  the  number  of  100,  shows  that 
throughout,  the  number  of  Peers,  as  individuals,  is  what  is  meant 
and  referred  to,  and  not  the  number  of  titles  they  may  enjoy. 

It  appears  to  me,  therefore,  that  the  question  proposed  by  your 
Lordships  must  be  answered  in  the  negative. 
I  have  presented  to  your  Lordships  what  has  occurred  to  me  upon 
[  *78r>  ]  the  question  submitted  to  the  Judges.  But,  *my  Lords,  I  distrust 
my  own  judgment  and  opinion,  partly  because  it  does  not  agree  with 
the  views  of  some  of  my  brethren,  for  whose  judgment  (not  in 
matters  of  law  only)  I  entertain  an  unbounded  and  most  sincere 
respect;  partly  also,  because  the  subject  is  one  on  which  it  is 
impossible  to  arrive  at  certainty.  Even  the  purest  sciences,  which 
live  in  definition  only,  are  scarcely  free  from  doubt,  but  the  moment 
they  are  applied  to  the  external  world,  differences  arise  between  the 
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most  eminent  and  the  most  candid  philosophers.  Few  ai-e  the  Lokd 
subjects  on  which  it  is  permitted  to  human  nature  to  dogmatise,  and  claim.^ 
wlien  disputes  arise  upon  the  appHcation  of  the  principles  of  justice 
(supposed  to  be  unerring  and  eternal,)  as  soon  as  they  are  applied 
to  the  varied  business  of  life,  it  cannot  be  matter  of  wonder  that  there 
should  not  be  a  uniformity  of  judgment  upon  the  mere  construction 
of  an  Act  of  Parliament,  not  very  skilfully  drawn,  introducing  a 
new  power  in  the  Crown  under  new  circumstances,  and  fettered  by 
conditions  altogether  without  precedent,  considerations  which  I 
own,  my  Lords,  induce  me  to  take  refuge  from  doubt  and  distrust 
in  tlie  practice  of  half  a  century,  acquiesced  in  and  followed  uiider 
every  shade  of  administration,  and  which  remained  unshaken  and 
undisturbed  during  a  very  stormy  period  of  our  history. 

But  chiefly,  my  Lords,  1  must  abstain  from  delivering  my  opinion 
with  too  much  confidence,  because  I  hold  it  to  be  essential  to  the 
right  construction  of  an  Act  of  Parliament  that  they  who  are  called 
upon  to  expound  it  should  at  least  be  competent  judges  of  the 
subject  to  which  it  relates.  Long  ago  Lord  Coke  laid  it  down, 
"  that  it  did  not  belong  to  the  Judges  to  judge  of  any  law,  custom, 
or  privilege  of  Parliament."  And  your  Lordships  have  very  lately 
acted  upon  that  maxim.  How  shall  the  Judges  assist  your  Lord- 
ships as  to  the  construction  of  an  Act  *relating  to  the  dignity  of  a  [  •786  ] 
Peer,  or  the  effect  of  the  statute  upon  the  peerage,  if  they  are 
incompetent  to  advise  your  Lordships  in  any  matter  relating  to  the 
peerage  itself?  Conscious  of  our  incapacity  and  incompetence  to 
deal  with  these  matters  apart  from  the  statute,  it  is  only  with  the 
humblest  diffidence  that  I  offer  any  opinion  upon  the  construction 
of  the  statute  itself.  There  is,  however,  one  matter  which  is  free 
from  all  doubt,  and  that  is  the  exposition  which  the  statute  has 
received  in  the  construction  put  upon  it  by  a  practice  of  half  a 
century. 

[Mr.  Justice  Williams,  Mr.  Justice  Wightman,  Mr.  Justice  Erlb, 
Mr.  Justice  Cresswbll,  and  Mr.  Baron  Aldbrson  agreed  that  the 
extinction  of  the  Earldom  of  M.  in  1802  was  not  an  extinction 
of  a  peerage  according  to  the  true  construction  of  the  Act  of  Union, 
and  that  the  questions  propounded  should  be  answered  in  the 
negative.] 

The  opinions  of  the  Judges  were  ordered  to  be  printed,  and  the 
Committee  adjourned, 
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Lord        The  Lord  Chancellor: 

FERM0T*8 

Claim*  The  duty  which  I  have  to  perform  in  this  case  I  shall  perform 

juned(K  ygj^y  shortly.  This  question  arises  upon  a  petition  presented  by  a 
gentleman  calling  himself  Lord  Fermoy,  and  claiming  a  right  to 
vote  at  the  election  of  representative  Peers  of  Ireland ;  and  it  was 
referred  to  the  Committee  for  Privileges  to  inquire  whether  he  had 
made  out  his  right  so  to  vote,  the  question  being  whether  his 
creation  was  a  valid  creation.  That  depended  upon  this  short 
matter.  There  were  undoubtedly  two  vacancies  of  Irish  peerages, 
and  the  question  was,  whether  there  were  three  vacancies ;  the  Act 
of  Union  requiring  that  three  Irish  peerages  shall  become  extinct 
before  the  Crown  is  entitled  to  create  a  new  one.  And  it  turned 
upon  this,  whether  according  to  the  true  construction  of  the  Act  of 
Union  the  peerage  of  the  Earldom  of  Mountrath  had  become  an 
extinct  peerage  or  not. 

It  appeared  that  the  title  of  the  Earl  of  Mountrath  was  an  ancient 
Irish  title,  and  that  shortly  before  the  Union  the  then  holder  of 
[  *787  ]  that  title  was  created  a  Baron,  by  the  title  *of  Baron  Castlecoote,  to 
him  and  the  heirs  male  of  his  body,  with  remainder  over  to  a 
collateral  relation  and  the  heirs  male  of  his  body.  That  was  the 
state  of  things  at  the  time  of  the  Union.  Shortly  after  the  Union, 
in  the  year  1802,  Lord  Mountrath  died  without  issue  male ;  and 
consequently,  no  doubt,  there  would  have  been  such  an  extinction 
of  an  Irish  peerage  as  the  Act  requires,  had  it  not  been  for  the  fact 
that  upon  his  death  another  title  which  he  possessed,  namely,  that 
of  Baron  Castlecoote,  did  not  become  extinct,  but  went  over  by 
virtue  of  the  terms  of  the  special  limitation  to  a  collateral  relation, 
who  then  became  Lord  Castlecoote.  The  question  therefore  was, 
whether  that  which  was  in  strict  language  the  extinction  of  a 
peerage,  together  with  the  other  two  which  were  certainly  vacant, 
was  sufficient  to  entitle  the  Crown  to  create  this  gentleman  Lord 
Fermoy. 

My  Lords,  I  confess  I  think  it  a  matter  of  considerable  doubt ;  I 
cannot  say  that  all  my  doubts  are  even  now  entirely  removed. 
Perhaps  it  may  be  a  natural  incident  to  the  infirmity  of  the  human 
mind,  that  where  one  has  formed  an  opinion  it  may  be  difficult 
entirely  to  shake  it  off.  Not,  I  protest,  that  I  ever  formed  an 
opinion  very  strongly  upon  the  question ;  but  undoubtedly  if  we 
had  to  consider  the  matter  solely  by  the  first  part  of  the  article  in 
the  Act  of  Union,  there  can  be  no  question  that  a  peerage  was 
extinct,  but,  reading  the  whole  section  together,  the  enactment  gives 
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rise  to  the  question,  whether  or  not,  although  this  peerage  was        Lokd 
extinct,  it  was  an  extinct  peerage  within  the  meaning   of   that       claim. 
clause. 

Now  I  am  not  intending  at  all  to  keep  up  any  dissension,  or  to 
raise  any  doubt  about  it ;  I  would  only  put  this  point  to  your  Lord- 
ships. Suppose  that  just  previously  to  the  Act  of  Union  there  was 
a  person  who  inherited  a  peerage  *from  his  ancestors,  and  who  was  L  *7^s  1 
an  Earl  or  a  Baron  by  descent  from  his  father,  and  suppose  he  had 
a  younger  brother  who  was  also  before  the  Union  created  a  Peer 
and  rebus  sic  stantibus  the  Act  of  Union  is  passed.  Now,  if  the 
younger  brother,  who  had  been  so  created  a  Peer,  had  died  without 
issue,  there  is  no  doubt  there  would  have  been  one  peerage  extinct. 
And  when  the  elder  brother  afterwards  died  without  issue,  there 
would  be  no  doubt  that  two  peerages  would  then  have  become 
extinct.  If,  on  the  other  hand,  the  elder  brother  had  died  first, 
then,  according  to  the  construction  put  upon  the  Act  of  Union 
by  the  majority  of  the  learned  Judges,  there  would  have  been  no 
peerage  then  extinct,  because  that  peerage  would  then  have  gone 
to  his  younger  brother,  and  when  the  younger  brother  died,  the 
result,  according  to  the  interpretation  which  the  learned  Judges 
have  put  upon  the  Act,  would  be,  that  one  peerage  only  became 
extinct.  I  confess  it  does  appear  to  me  a  strange  thing  that  the 
accident  of  the  order  in  which  two  people  die  should  decide  the 
point  whether  one  peerage  or  two  peerages  have  become  extinct. 
However,  nobody  can  dispute  that  the  Act  is  extremely  loosely 
worded,  and  I  am  perfectly  ready  to  admit  that  I  think  expediency 
is  very  much  in  favour  of  the  view  of  those  who  say  that  there  were 
not  three  vacancies  at  the  time  of  this  creation,  because,  unquestion- 
ably, it  is  much  in  consonance  with  the  evident  object  of  the  statute 
that  a  peerage  should  only  become  extinct  when  the  Peer  and  the 
peerage  both  ceased  together.  That  is  the  view  of  a  very  large 
majority  of  the  learned  Judges,  who  have  gone  into  this  case  very 
attentively,  and  that  majority  being  very  decided,  and  very  strong 
against  the  view  that  I  have  propounded,  namely,  that  there  was  an 
extinction  of  a  peerage  by  the  death  without  issue  of  the  Earl  of 
Mountrath,  I  am  *prepared  to  recommend  your  Lordships  to  adopt  [  *789  ] 
that  view,  and  to  declare  that  there  were  only  two  peerages  vacant, 
and  that  consequently  there  was  no  power  in  the  Grown  to  create 
the  Barony  of  Fermoy.  I  therefore  move  that  the  petitioner  has 
not  made  out  his  claim  to  vote  as  one  of  the  representative  Peers  of 
Ireland. 
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j^)iiD        The  Earl  of  Derby  : 

FERMOT'8 

Claim.  Uy  Lords,  as  I  was  the  person  who  first  brought  this  subject 

under  the  notice  of  your  Lordships'  House,  and  moved  that  it  should 
be  referred  to  the  Committee  for  Privileges,  I  may  be  perhaps  as 
much  prejudiced  in  favour  of  the  view  which  I  have  taken  of  the 
case,  and  perhaps  even  more  so,  than  the  noble  and  learned  Lord 
has  confessed  himself  to  be.  But  I  must  say,  having  listened  most 
attentively  to  the  arguments  of  the  learned  counsel  on  both  sides, 
and  also  to  the  very  learned  and  carefully  drawn  opinions  of  the 
learned  Judges,  the  question  appears  to  me  perfectly  free  from 
doubt.  For  I  go  further  than  the  noble  and  learned  Lord,  and  say 
that  even  setting  aside  altogether  the  questions  of  expediency  and 
of  contemporaneous  exposition  of  the  law,  and  the  universal  practice 
prevailing  from  the  year  1802,  and  the  fact  that  this  question  was 
virtually  decided  by  the  non-creation  of  another  Peer  within  a  few 
years  after  the  Act  of  Union,  when  all  the  parties  to  the  Act  of 
Union  must  have  perfectly  well  known  what  was  the  intention  of 
it,  and  setting  aside  the  last  clause  of  the  fourth  article  of  the  Act, 
which,  in  my  mind,  throws  a  very  clear  and  distinct  light  upon  the 
first  *part,  I  cannot  even  then  go  so  far  as  to  say  that  I  think  that 
the  first  clause  of  the  Act  would  bear  the  interpretation  which  it 
appears  to  the  noble  and  learned  Lord  that  it  might  bear,  because 

[  '790  ]  I  cannot  help  *thinking  it  incorrect  to  say  that  by  the  death  of  the 
Earl  of  Mountrath  a  peerage  was  extinct.  By  the  death  of  the 
Earl  of  Mountrath  there  is  no  doubt  that  a  title  was  extinct,  but 
although  there  may  be  several  titles,  yet  all  those  titles  confer  but 
one  peerage.  Some  of  the  learned  Judges  have  given  a  meaning 
to  the  word  ''  peerage  *'  which  puts  the  different  parts  of  this  Act 
in  perfect  unison  together,  namely,  that  "  peerage  "  was  the  status 
and  condition  of  a  Peer,  and  that  although  one  Peer  might  hold 
together  many  titles,  yet  that  he  had  by  virtue  of  his  titles  but  one 
peerage;  and  that,  consequently,  so  long  as  one  of  those  titles 
remained  in  him  or  his  descendants,  there  was  not  an  extinction  of 
a  peerage,  although  the  peerage  was  robbed  of  one,  two,  or  three  of 
the  titles  appertaining  to  it  I  think,  my  Lords,  that  that  is  the 
fair  and  reasonable  construction  of  the  word  "  peerage."  It  is  used 
undoubtedly  in  another  sense  in  another  part  of  this  Act.  It  is  used 
in  a  somewhat  loose  way  in  speaking  of  the  whole  peerage  of 
Ireland,  meaning  the  whole  collective  body  of  Peers.  But,  as 
applied  to  extinctions,  it  clearly  does  not  refer  to  each  separate 
title  (which  is  the  effect  of  the  argument  in  support  of  the  claim. 
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although  a  separate  title  is  not  a  separate  peerage),  but  to  a  reduc-        Loud 
tion  in  point  of  number  of  those  who  enjoy  the  status  and  condition       claim. 
of  a  Peer.     In  this  sense  there  was  no  diminution  in  the  number  of 
Peers  by  the  death  of  the  Earl  of  Mountrath,  and  in  that  sense  the 
Act  appears  to  have  been  invariably  construed  from  the  period  of  the 
Union  down  to  the  present  time.     Of  course  it  is  a  great  satisfaction 
to  me,  who  brought  this  matter  to  your  Lordships*  notice,  to  find  that 
the  opinion  which  I  had  humbly  entertained  is  supported  by  a  very 
large  majority  of  the  learned  Judges.    Though  no  doubt  the  two  dis- 
senting Judges  are  men  of  very  distinguished  eminence  *and  ability,       [-  *'idi  j 
yet  the  preponderance  of  opinion  is  so  strong  on  the  other  side,  that 
I  think  your  Lordships  can  hardly  be  in  error  in  agreeing  to  the 
motion  which  has  now  been  made  by  the  noble  and  learned  Lord.   ,:' 

Lord  Campbell: 

My  Lords,  it  gives  me  most  sincere  satisfaction  to  find  that  my 
noble  and  learned  friend,  the  Lord  Chancellor,  has  moved  this 
resolution.  This  appears  to  me  as  plain  a  question  as  I  have  ever 
had  to  consider  since  I  have  had  the  honour  to  act  in  a  judicial 
capacity.  I  cannot  entertain  any  doubt  that  the  intention  of  the 
Legislature,  as  expressed  in  the  Act  of  Parliament,  was  that  there 
should  not  be  a  power  in  the  Crown  to  create  a  new  Peer  of  Ireland 
unless  the  number  was  diminished  by  three.  You  are  not  to  look 
at  dignities,  but  it  is  to  be  decided  per  capita.  Was  the  number  of 
Peers  diminished  by  the  extinction  ?  It  seems  to  me  quite  clear 
that  it  was  the  intention  of  the  Legislature,  as  expressed  in  the  Act 
of  Union,  that  when  the  number  of  Irish  Peers  was  diminished  by 
three,  and  only  then,  there  should  be  a  power  to  create  a  new 
peerage  until  the  number  was  reduced  to  100,  and  that  after  the 
number  was  reduced  to  100,  then  toties  quotiea,  as  often  as  that 
number  was  lessened  by  one,  vacancies  should  be  filled  up,  so  that 
the  number  of  100  should  be  maintained.  That  intention  is  clearly 
and  manifestly  declared  in  the  Act  of  Parliament.  The  words  of 
the  Act  clearly  indicate  that  intention.  Looking  at  the  first  part  of 
the  article  in  question,  the  meaning  of  "  peerage  "  may  well  be  the 
status  of  a  Peer ;  and  looking  no  farther,  it  might  be  fairly  con- 
strued to  mean  that  it  is  necessary  that  the  number  of  Peers  should 
be  lessened  by  three  before  a  new  Peer  can  be  created.  But  when 
you  come  to  the  latter  part  of  the  article  respecting  the  100  Peers 
all  doubt  is  removed.  Therefore  we  must  ♦conclude  that  it  is  used  [  *792  ] 
in  the  same  sense  in  both  parts  of  the  article.    And  that  s^ows 
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tluit  the  power  of  the  Grown  to  create  a  new  Peer  of  Ireland  only 
applies  when  the  number  is  diminished  by  three,  when  there  are 
three  peerages  in  that  sense  of  the  word  extinct. 

The  Committee  resolved,  that  the  petitioner  had  not  made  out 
his  claim  to  vote  for  representative  Peers  of  Ireland. 
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Lord 
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[792] 


[793] 


LANCASHIRE  and  YORKSHIRE  RAILWAY  COMPANY 
V.  EAST  LANCASHIRE  RAILWAY  COMPANY. 

(5  H.  L.  C.  792—810  ;  S.  C.  25  L.  J.  Ex.  278 ;  2  Jur.  N.  S.  767.) 

Railway  Company  A.  agreed  with  Bail  way  Compauy  B.,  that  in  oousidera- 
tion  of  being  allowed  to  use  a  pai't  of  B.  line,  the  traffic  on  the  part  so  used 
should  be  paid  for  according  to  a  certain  definite  rate  of  toll  which  was 
reduced  below  the  ordinary  amount.  A.  was  afterwards  amalgamated  with 
other  lines  which  had  been  made  since  the  agreement  was  entered  into,  and 
its  own  amount  of  traffic  was  increased  not  only  by  those  new  lines,  but  by 
their  bringing  it  into  communication  with  some  of  the  chief  lines  of  the 
country.  B.  had  also  been  amalgamated  with  other  newly  created  lines. 
In  both  instances,  the  amalgamating  Acts  had  preserved  all  the  '*  rights, 
powers,  &C.,"  of  the  original  lines  : 

Held,  that  not  only  all  the  traffic  which  passed  over  line  A.  having 
originated  there,  but  all  that  which  came  on  line  A.  having  originated 
elsewhere,  might  pass,  on  payment  of  the  reduced  rate  of  toll,  over  the 
part  of  the  line  B.  which  was  the  subject  of  the  original  agreement. 

There  were  however  cases  in  which  Company  A.  might  deprive  itself  of 
the  benefit  of  this  agreement,  as  for  instance,  if  Company  A.  should,  in 
consideration  of  any  particular  benefit  or  service  to  itself,  grant  to  any  one 
a  free  passage  along  the  whole  distance  (including  therefore  the  particular 
part  of  the  line  B.  the  subject  of  the  agreement),  in  which  case  B.  might 
claim  payment  independently  of  the  agreement. 

This  vrnv:  an  action  of  debt,  brought  to  recover  monies  claimed  by 
the  plaintiffs  (now  plaintiffs  in  error),  as  due  to  them  from  the  defen- 
dants (now  defendants  in  error),  for  tolls  and  duties  payable  in  respect 
of  the  passage  of  carriages,  passengers,  and  goods  over  the  plaintiffs' 
railway.  The  defendants  pleaded  payment  into  Court  of  845Z.  2«.  9d., 
and  Never  indebted  and  payment  as  to  the  residue  of  the  plaintiffs' 
claim.  The  plaintiffs  accepted  the  money  paid  into  Court,  and  took 
issue  on  the  other  pleas.  At  the  Liverpool  Summer  Assizes,  1848, 
a  special  verdict  was  found,  which  set  forth  the  following  facts. 

The  plaintiffs'  railway  was  originally  known  as  "  The  Manchester 
and  Leeds  Bailway,"  and,  under  different  Acts  of  Parliament,  by 
various  amalgamations  with  other  Railway  Companies,  amongst 
them,  with  the  Manchester,  Bolton,  and  Bury  Canal  and  Railway 
Company^  became  and  obtained  the  name  of  ''  The  Lancashire  and 
Yorkshire  Railway." 
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The  defendants'  railway  originated  in  a  certain  small  line  of  lanoashibb 

fourteen    miles  in   lengLl),   called   ''The   Manchester,   Bary,   and    Yorkshire 

Bossendale  Bailway/*  which  was  afterwards,  by  virtue  of  various  ^^^way  Co. 

extensions  and  amalgamations,  under  different  Acts  of  Parliament,        ^^^^ 

Lancashire 
increased  to  a  length  of  seventy-two  miles,  and  then  obtained  the  Railway  Co. 

name  of  *'  The  East  Lancashire  Railway.'* 

On  the  14th  November,  1843,  an  agreement  was  entered  into 
between  H.  J.  B.  Barnes,  on  the  part  of  the  proprietors  of  the 
Manchester,  Bolton,  and  Bury  Canal  Navigation  and  Bail  way,  and 
John  Grundy,  on  the  part  of  the  proprietors  of  a  projected  Bailway 
Company,  to  be  called  the  Manchester,  Bury  and  Bossendale  Bail- 
way  Company.  By  the  second  section  of  this  agreement,  the 
projected  Company  was  to  have  the  use  of  the  station  at  Salford, 
belonging  to  the  Manchester  and  Bolton  Company,  but  not  so  as  to 
^impede  the  traffic  of  the  latter,  on  making  a  certain  payment  to  [  *794  ] 
be  settled  by  three  referees. 

The  third  section  was  as  follows : 

''  That  the  traffic  of  the  Manchester,  Bury,  and  Bossendale  Bail- 
way  Company  (that  is,  traffic  using  both  lines  or  any  portions 
thereof  between  Salford  and  Bawtenstall,  or  any  parts  intermediate 
to  these,)  shall  be  carried  on  as  it  respects  engine  power  and 
carriages,  clerks,  porters,  and  all  other  expenses,  except  the  main- 
tenance of  the  Manchester  and  Bolton  Bailway,  at  the  costs  and 
charges  of  the  Bury  and  Bossendale  Bailway  Company,  who  shall 
pay  to  the  Manchester  and  Bolton  Bailway  Company,  for  the  use 
of  the  railway,  and  in  respect  of  the  traffic  herein  specified,  a  pi'o 
rata  proportion,  according  to  the  distance  passed  over  the  two  lines 
respectively,  of  all  and  singular  the  gross  rates,  tolls,  and  proceeds 
arising  from  the  said  traffic,  with  no  other  deduction  from  the 
same  than  that  hereafter  mentioned ;  and  with  this  proviso,  that 
nothing  herein  contained,  nor  elsewhere  provided,  shall  authorise 
the  Manchester  and  Bolton  Bailway  Company  to  receive  for  the  use 
of  their  railway,  being  the  point  of  junction  of  it  with  the  Bury  and 
Bossendale  Bailway,  at  Salford,  for  a  greater  distance  than  half  the 
length  between  such  point  of  junction  and  the  terminus  of  the 
Manchester  and  Bolton  Bailway,  in  Salford ;  nevertheless  the  Man- 
chester and  Bolton  Bailway  Company  shall  be  entitled  to  charge 
for  the  use  of  such  portion  of  their  railway,  for  a  length  of  two 
miles  at  the  least.''  And  the  fourth  section  provided  for  certain 
deductions  from  the  gross  traffic,  before  the  apportionment  men- 
tioned in  the  third  clause  of  the  agreement  should  take  place. 
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LAKCA8HIBK  This  agreement  was  confirmed  and  explained  by  another  between 
YoBKSHiBE  the  same  parties,  made  on  the  22nd  day  of  January,  *1844,  by 
AiLWAY     .  ^jjjgjj  jjjg  provisions  of   the  previous  deed   were  agreed  to   be 

T    ,^^*^    ,    embodied  in  any  Act  of  Parliament  for  establishing  the  Manchester, 

Railway  Co,  Bury,  and  Eossendale  Company. 

[  '^ss  ]  rrjjQ  7  4  8  Vict.  c.  Ix.  was  the  Act  which  incorporated  the  Man- 

chester, Bury,,  and  Rossendale  Railway  Company,  with  power  to 
make  a  railway  joining  the  Manchester  and  Bolton  Railway,  in  the 
township  of  Clifton,  and  passing  through  Clifton  and  other  places 
to  Whalley,  in  the  county  of  Lancaster.  Certain  portions  of  that 
Act,  in  effect,  provided  that  after  the  junctions  between  the  railway 
thereby  authorised,  and  the  Manchester,  Bolton  and  Bury  Railway 
at  Clifton,  should  have  been  effected,  and  the  Manchester,  Bury, 
and  Rossendale  Railway  opened  to  Bury  for  passengers*  traffic,  the 
Manchester,  Bury,  and  Rossendale  Railway  Company  should  at  all 
times  be  entitled  to  use  so  much  of  the  Manchester,  Bolton,  and 
Bury  Railway  as  lay  between  the  point  of  junction  at  Clifton  and 
the  then  Salford  terminus  of  the  last > mentioned  railway,  with  their 
own  engines,  carriages,  &c.,  for  the  conveyance  of  all  such  passen- 
gers, cattle,  goods,  &c.,  of  every  description,  and  of  such  only  as 
should  have  first  bond  fide  passed  along  the  railway  by  that  Act 
authorised  to  be  made  from,  or  should  afterwards  bond  fide  pass 
along  the  same  railway  to,  any  of  the  usual  stations  or  stopping 
places  thereon,  subject  only  to  the  payment  of  such  toll,  and  to 
such  deductions  and  regulations  as  might  previously  have  been  or 
might  thereafter  be  determined  upon  by  mutual  agreement  between 
the  two  Companies.  And  also  for  the  purposes  of  such  traffic,  and 
such  only,  to  use  the  station  at  Salford.  And  then  further  pro- 
visions were  made  with  reference  to  the  use  of  the  before-mentioned 
station  at  Salford,  in  case  of  additional  accommodation  being 
required  by  the  Manchester,  Bury,  and  Rossendale  Company.  The 
railway  so  authorised,  and  called  the  Manchester,  Bury,  and  Rossen- 
[  •796  ]  dale,  was  *afterwards  constructed,  commencing  by  a  junction  with 
the  Manchester,  Bolton,  and  Bury  Railway,  at  Clifton. 

The  length  of  the  Manchester,  Bolton,  and  Bury  Railway,  from 
the  station  at  Salford  to  such  junction  at  Clifton,  was  four  miles  ; 
the  length  of  line  authorised  by  the  statute  of  the  7  &  8  Vict, 
c.  Ix.,  being  the  Manchester,  Bury,  and  Rossendale  Railway,  was 
fourteen  miles,  and  the  length  of  so  much  thereof  as  extended  from 
the  said  point  of  junction  to  Bury  was  six  miles,  and  no  more. 
By  the  8  &  9  Vict.  c.  xxxv.,  called  the  East  Lancashire  Railway 
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Act,  1845,  an  extension  of  the  Manchester,  Bury,  and  Rossendale  Lancashire 

[Railway]  was  authorised  to  Accrington,  Colne,  and  Blackburn,    yorkshibb 

and  upon  the  sale  and  purchase  of  the  extension  taking  effect,  the  i^i'^way  Co. 

united  undertaking  was  to  be  called  **  The  East  Lancashire  Railway.*'  ^     '^^'^ 

-  ,    ,        Lancashire 

A  conveyance  was  duly  executed  under  such  power  on  the  4th  day  railway  Co. 

of  August,  1845,  whereby  the  two  undertakings  were  united,  and 
became  the  East  Lancashire  Railway  Company. 

An  agreement  was  on  the  19th  day  of  March,  1846,  entered  into 
between  the  proprietors  of  the  Manchester,  Bolton,  and  Bury  Canal 
Navigation  and  Railway,  thereinafter  called  the  Bolton  Company, 
of  the  first  part,  the  Manchester  and  Leeds  Railway  Company  of 
the  second  part,  and  the  East  Lancashire  Railway  Company  of  the 
third  part,  and  was  sealed  with  the  seals  of  the  said  three  several 
Companies,  whereby  it  was  (amongst  other  things)  agreed  that 
the  East  Lancashire  Company's  agreement  of  the  22nd  day  of 
January,  1844,  and  the  provisions  of  the  Act  of  Parliament  affecting 
the  Bolton  Company,  as  aforesaid,  should  be  confirmed  by  the  then 
pending  Act,  for  the  amalgamation  of  the  Manchester  and  Leeds 
Railway  Company,  and  the  said  Company  of  Proprietors  of  the 
Manchester,  Bolton,  and  Bury  Canal  Navigation  and  Railway  Com- 
pany, or  some  other  Act  of  Parliament,  *subject  to  the  provision       [  •797  J 
that  the  East  Lancashire  Company,  in  respect  of  the  traffic  passing 
from  the  Manchester  and  Bolton  line  to  the  Victoria  station,  or 
elsewhere,  should  be  liable  to  pay  to  the  Bolton  Company,  or  to 
the  Company  so  to  be  amalgamated  as  aforesaid,  for  the  use  of  the 
Manchester  and  Bolton  line  between  Clifton  and  Salford,  the  same 
sums  only  by  way  of  toll  as  were  set  forth  in  the  agreement  dated 
the  22nd  January,  1844 ;  and  provision  was  made  for  the  use,  by 
the  East  Lancashire  Railway  Company,  of  a  certain  then  intended 
line  and  station  called  the  Blackfriars  line  and  station  respectively, 
(which  were  never  constructed),  and  provisions  were  made  for  the 
arrangement,  according  to  plans  agreed  on  by  certain  engineers 
named  in   such  agreement,  of  the  passenger  station  and  goods 
accommodation  at    Salford,   with   arrangements  as  to  additional 
accommodation,   subject  to  the  provisions  of  the  agreement  of 
22nd  January,  1844. 

The  Victoria  station  was  a  station  belonging  partly  to  the 
Manchester  and  Leeds  Railway  Company,  and  partly  to  the  London 
and  North- Western  Railway  Company,  and  was  connected  with  the 
Salford  station  of  the  Manchester,  Bolton,  and  Bury  Railway,  by  a 
short  branch  of  1,290  yards  in  length,  whereby  a  communication 
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I.ANCABUIRE    WES  established  between  some  of  the  lines  of  the  Manchester  and 
Yorkshire    Leeds  Railway  Company,  and  that  of  the  Manchester,  Bolton,  and 

Railway  Co.  Bury  Canal  Navigation  and  Railway. 

East  By  an  Act  of  the  9  <b  10  Vict.  c.  ccclxxviii.,  the  real  and  personal 

Railway  Co.  estate  and  effects,  rights,  privileges,  powers  and  authorities  of  the 
proprietors  of  the  Manchester,  Bolton,  and  Bury  Canal  Navigation 
and  Railway  were  vested  in  the  Manchester  and  Leeds  Railway 
Company ;  and  in  that  Act  there  was  a  proviso,  that  for  passengers 
and  goods,  Sec,  passing  less  than  six  miles  over  the  railways  thereby 
[  *798  ]  amalgamated,  including  the  Manchester,  Bolton,  and  Bury  "^Rail- 
way, the  Manchester  and  Leeds  Railway  Company  might  receive 
tolls  as  for  six  miles.  And  the  agreements  before  set  out  of  the 
22nd  of  January,  1844,  and  the  19th  of  March,  1846,  except  so  far 
as  they  were  inconsistent  with  the  now  reciting  Act,  were  confirmed, 
and  there  was  a  clause  saving  all  the  rights  of  the  East  Lancashire 
Railway  Company  as  to  the  use  of  the  Manchester,  Bolton,  and 
Bury  Railway,  and  the  station  at  Salford,  &c. 

By  an  agreement  of  the  11th  of  January,  1848,  made  between 
the  Lancashire  and  Yorkshire,  late  the  Manchester  and  Leeds 
Railway,  of  the  one  part,  and  the  East  Lancashire  Railway  Com- 
pany, provision  was  made  for  the  expenditure  necessary  for  providing 
the  requisite  additional  station  accommodation  for  goods  and  passen- 
gers at  Salford,  as  under  the  former  agreements,  which  additional 
station  accommodation  was  afterwards  provided,  and  10,000Z.,  part 
of  the  cost,  were  advanced  by  the  East  Lancashire  Railway,  under 
conditions  provided  by  this  agreement. 

Other  Acts  of  Parliament,  creating  the  Blackburn  and  Preston 
Railway  Company,  and  the  Liverpool,  Ormskirk,  and  Preston 
Railway  Company,  and  then  amalgamating  them  with  the  East 
Lancashire  Company,  ''  with  all  the  rights,  powers  and  authorities 
thereof,*'  were  then  set  forth. 

By  an  Act  of  the  9  &  10  Vict.  c.  cclxxvi.,  powers  were  given  to  the 
East  Lancashire  Company  to  alter  the  line  and  level  of  its  railway, 
and  abandon  a  part  of  the  extension  lines  ;  and  this  Act  contained 
a  proviso  that  nothing  in  it  should  alter,  diminish,  or  prejudice  any 
of  the  rights,  privileges,  powers  or  authorities  vested  in  the  Man- 
chester and  Leeds  Railway  Company,  except  so  far  as  by  the  said 
Act  altered  or  repealed. 

Another  Act,  10  &  11  Vict.  c.  cclxxxviii.,  gave  power  to  the  East 

I  *"»9  ]      Lancashire  Railway  Company  to  purchase  additional  *ground  for 

station,  Sec,  accommodation  ;  and  by  another  Act  of  the  same  year 
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authority  was  given  to  extend  the  line  into  Preston,  and  to  demand  Lancashire 
the  same  tolls  as  were  authorised  to  be  demanded  by  the  East  Yorkshire 
Lancashire  Amalgamation  Act,  1846.  Railway  Co. 

The  special  verdict  then  found  that  by  an  Act  of  9  &  10  Vict.  East 
c.  cccxc,  intituled,  "  An  Act  for  making  certain  railways  in  the  railway  Co. 
West  Riding  of  the  county  of  York,  to  be  called  the  West  Biding 
Union  Railways,"  certain  persons  were  incorporated  by  the  name 
of  the  West  Riding  Union  Railways  Company,  and  were  authorised 
to  make  certain  railways  communicating  with  the  Manchester  and 
Leeds  Railway,  and  to  receive  rates  and  toll  for  passengers  and 
goods,  with  a  proviso,  that,  with  respect  to  the  same  passing  over 
the  said  railways  for  a  less  distance  than  six  miles,  the  said  Com- 
pany thereby  incorporated  might  receive  toll  as  for  six  miles ;  and 
it  was  provided  that  after  the  amalgamation  of  the  Company  thereby 
incorporated  with  the  Manchester  and  Leeds  Railway  Company,  the 
maximum  rates  of  charge  authorised  by  the  West  Riding  Union 
Railways  Act,  for  the  conveyance  of  passengers,  &c.,  including 
every  item  of  charge,  except  Government  duty,  should  be  applicable 
to  the  Manchester  and  Leeds  Railway,  and  to  all  other  railways 
before  then  or  in  that  Session  of  Parliament  amalgamated  with  the 
Manchester  and  Leeds  Railway  Company,  but  such  provision  not 
to  allow  the  Manchester  and  Leeds  Railway  Company  to  charge  any 
higher  rate  than  previously  authorised. 

And  by  a  farther  provision  in  this  Act,  the  West  Riding  Union 
Railways  were  vested  in  the  Manchester  and  Leeds  Railway  Company 
at  the  expiration  of  three  months  from  the  18th  day  of  August,  1846. 

It  was  farther  found  that  the  junction  at  Clifton,  between  *the  [  *800  ] 
Manchester,  Bury,  and  Rossendale  Railway,  and  the  Manchester, 
Bolton,  and  Bury  Railway,  was  effected,  and  the  Manchester,  Bury, 
and  Rossendale  line  opened  for  traffic  to  Bury  and  elsewhere,  and 
that  that  Company,  afterwards  the  East  Lancashire  Railway  Com- 
pany, at  all  times  used  so  much  of  the  Manchester  and  Bolton  Rail- 
way as  lies  between  Clifton  and  Salford  station,  and  that  between 
CUfton  and  Salford  there  were  two  intermediate  stations,  called 
Pendleton  and  Winsor  Bridge.  And  that  between  the  29th  April, 
1849,  and  the  1st  June,  1849,  carriages,  &c.,  of  the  East  Lanca- 
Bhire  Railway  Company,  with  passengers,  goods,  &c.,  passed  over 
the  Manchester  and  Bolton  Railway  between  Clifton  junction  and 
Salford,  and  that  some  of  such  traffic  came  from,  and  other  part  passed 
to,  stations  and  places  beyond  the  portion  of  defendant'srailway  which 
formed  the  original  Manchester,  Bury,  and  Rossendale  line. 
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Lancashiuk        Upon  the  facts  set  out  in  such  special  verdict,  three  questions 

AND 

YoBKsuiRK    arose 
Railway  Co.       j    Upon  what  principle  the  reduced  toll  agreed  by  both  parties 

East        to  be  payable  in  respect  of  the  traffic  of  the  original  Manchester, 
Lancashire    «^  ,  ^^  i  i    -r^  ••  ,  .  .     ,  ^     i  .    i 

Railway  Co.  Bury  and  Bossendale  Bauway  ought  to  be  calculated. 

The  Lancashire  and  Yorkshire  Company  contended  that  the 
distance  of  four  miles  between  Clifton  junction  and  Salford  was 
intended  by  such  agreement  to  be  treated  as  two  miles,  for  the 
purpose  of  ascertaining  the  distance  travelled  by  the  Manchester, 
Bury,  and  Bossendale  traffic,  as  well  as  for  the  purpose  of  charging 
for  the  same,  the  two  miles  mentioned  in  the  agreements  being 
treated  as  a  conventional  distance  to  be  dealt  with  in  all  cases  in 
lieu  of  the  actual  distance  of  four  miles  ;  while  the  East  Lancashire 
[  *soi  ]  Company  contended  that  such  distance  was  to  be  treated  *a8  four 
miles  (its  actual  length),  in  ascertaining  the  distance  travelled,  and 
as  two  miles  in  estimating  the  charge. 

2.  The  Lancashire  and  Yorkshire  Company  also  contended  that 
the  reduced  rate  in  question,  however  calculated,  only  applied 
to  the  traffic  of  the  original  Manchester,  Bury,  and  Bossendale 
line,  and  not  to  its  branches,  extensions,  or  lines  amalgamated 
therewith. 

8.  The  same  Company,  thirdly,  contended  that,  as  to  traffic 
passing  from  the  junction  at  Clifton  to  Salford,  or  the  contrary 
way,  arising  from  or  passing  to  places  or  stations  beyond  the 
original  Manchester,  Bury,  and  Bossendale  Bailway,  the  East 
Lancashire  Company's  traffic  was  in  the  same  situation  as  that  of 
other  railways  and  the  public,  and  was  liable  to  the  clause  in  the 
Lancashire  and  Yorkshire  Act,  the  9  &  10  Vict.  c.  ccclxxviii.,  s.  12, 
allowing  them  to  charge  the  rates  as  thereby  reduced  (and  which 
were  further  reduced  by  the  West  Riding  Union  Railways  Act, 
1846),  as  for  six  miles  for  less  distances  travelled  over  their  line  of 
railway. 

The  Court  of  Exchequer  gave  judgment,  that  the  Lancashire  and 
Yorkshire  Company's  principle  of  calculations  was  not  correct,  and 
that  the  reduced  loll  did  not  apply  to  the  extended  lines  of  the 
Manchester,  Bury,  and  Bossendale  Bailway,  but  that  the  six  mile 
clause  was  applicable ;  and  judgment  was  accordingly  entered  for 
[  ♦802  J  the  plaintiffs  for  *382Z.  11«.  2rf.  (l).  A  writ  of  error  was  brought  upon 
this  judgment  in  the  Exchequer  Chamber,  and  that  Court  held  that 
the  plaintiffs'  principle  was  not  correct,  and  that  the  reduced  rate 
(1)  96  R.  B.  847  (7  Ex.  126). 
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applied  to  the  extended  lines ;  and  the  judgment  of  the  Court  of  Lancashihis 
Exchequer  was  accordingly  reversed,  and  judgment  entered  for  the  yoekshirb 
defendants  (1).  Railway  Co. 

The  present  writ  of  error  was  then  brought.  East 

The  Judges  were   summoned,   and  Mr.   Baron  Alderson,   Mr.  railway  Co. 
Justice  Coleridge,   Mr.  Justice  Wightman,  Mr.  Justice  Cresswell, 
Mr.  Justice  Erie,  Mr.  Justice  Williams,  Mr.  Baron  Martin,   Mr. 
Justice    Crowder,  Mr.   Justice   Willes,  and  Mr.  Baron  Bramwell 
attended. 

Mr.  Atherton  and  Mr.  Tomlimon  {Mr,  Spinks  was  with  them), 
for  the  plaintiffs  in  error  : 

Though  at  the  moment  of  entering  into  the  contract  of  November, 
1843,  it  might  probably  have  been  expected  that  new  lines  of  rail- 
way would  be  created  immediately  adjoining  those  which  were 
then  in  existence,  and  were  the  subjects  of  the  agreement,  still  the 
arrangements  and  stipulations  then  made  were  intended  to  be 
strictly  confined  to  the  existing  lines  and  stations.  The  Companies 
which  formed  the  lines  afterwards  amalgamated  were  not  in  any 
way  parties  to  this  agreement,  and  cannot  be  benefited  by  it.  This 
agreement  must  be  looked  at  with  reference  to  the  1  &  2  Will.  IV. 
c  Ix.,  when  it  will  clearly  appear  that  the  journey  must  be  a  journey 
to  or  from  some  stipulated  places  on  the  line.  Of  course,  therefore, 
places  on  lines  not  then  made,  nor  even  projected,  cannot  be 
included  in  it.  Nor  did  any  of  the  subsequent  Acts  declare  that 
they  should  be  included.  Nor  could  it  refer  to  traffic  coming  from 
a  line  which  belonged,  like  the  North-Western,  to  neither  of  the 
contracting  parties.  The  appellants'  line  terminates  at  *the  Salford  [  *803  ] 
station ;  at  the  Victoria  station  the  line  of  the  North- Western 
Company  terminates :  so  that  traffic  might  come  up  that  line  from 
beyond  that  station,  and  then  go  on  to  Bury.  Such  traffic  was  not 
intended  to  be  included  in  the  agreement ;  for  that  would  have  been 
to  agree  that  all  the  North-Western  traffic  which  happened  to  pass 
along  a  part  of  the  East  Lancashire  line  should,  because  it  had  so 
passed,  pay  a  smaller  toll  to  the  Lancashire  and  Yorkshire  line, 
when  brought  upon  that  line.  In  that  way  every  Railway  Company 
in  the  kingdom  might  be  benefited  at  the  expense  of  the  Lancashire 
and  Yorkshire  Company.  Such  a  result  was  not  contemplated,  and 
the  construction  of  the  agreement  that  would  produce  it  cannot  be 
supported. 

(1)  96  R  R  860  (9  Ex.  591). 

25—2 
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Lancashire  Mr.   H.   Hill  {Mr.   J.   Henderson   was   with    him),   for    the 

Yorkshire  defendants  in  error: 

Railway  Co. 

r.  The  contract  here  was  very  beneficial  to  the  appellants,  as  it 

Lancashire    preserved  to  them  a  part  of  the  profits  of  the  Bury  *Ganal  Naviga- 

Railway  Co.  ^{qj^^  which  would  have  been  entirely  lost  to  them  if  a  railway  there 

'-        ^      had  been  made  by  any  persons  with  whom  they  had  no  contract. 

That  was,  in  truth,  a  great  purpose  of  this  agreement,  and  formed 

a  good  consideration  for  what  was  then  agreed  to.    The  Court 

below  recognised  this  state  of  things  (i).    The  cases  of  Dand  v. 

King8cote{2),  and  Bishop  v.  NoHhis),  show  that  the  principle  now 

contended  for  by  the  defendants  in  error  is  applicable  to  cases  like 

the  present.    The  real  meaning  of  the  parties  was  this,  that  the 

traffic  to  be  operated  on  by  this  agreement  must  be  that  which 

bond  fide  passed  along  the  Bury  and  Bossendale  Railway,  but  it 

was  not  confined  to  that  which  only  originated  on  that  railway. 

And  there  is  nothing  in  any  of  the  Acts  of  Parliament  to  limit 

this  right. 

(The  Lord  Chancellor  :  Suppose  the  Bossendale  Company  had 
set  up  an  omnibus,  and  given  notice  that  any  one  should  be  taken 
in  it  as  a  passenger  for  a  certain  sum,  say  10^.,  to  what  propor- 
tion of  that  charge  would  the  Bossendale  Company  be  absolutely 
entitled  ?) 

To  a  mileage  rate.    There  would  be  no  difficulty  in  making  the 
calculation,  the  moment  the  rule  as  to  the  construction  of  this 
agreement  on  which  it  must  be  made  had  been  fixed. 
He  was  stopped. 

Mr.  Atherton  [was  heard  in  reply]. 

[  805  ]       The  Lord  Chancellor,  after  stating  the  nature  of  the  question, 
said: 

That  he  had  received  an  intimation  from  the  learned  Judges  that 
they  had  formed  a  very  strong  opinion  on  the  question  whether  the 
judgment  of  the  Court  below  was  correct,  so  strong  that  he  had 
interrupted  Mr.  Hill  when  he  was  addressing  the  House  for  the 
defendants  in  error.  If  upon  further  reflection  they  should  alter 
that  opinion,  the  case  must  be  fully  heard  out.  But  at  present 
what  he  proposed  to  do  was,  to  ask  the  learned  Judges  whether  they 
all  agreed  in  one  opinion,  and  were  now  prepared  to  state  it. 

(1)  96  E.  E.  862  (9  Ex.  698).  (3)  63  E.  E.  648  (11  M.  &  W.  418). 

(2)  55  E.  E.  560  (6  M.  &  W.  174). 
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Mr.  Baron  Aldbrson  intimated  that  they  did  agree  in  opinion,  Lancashire 

but  he  requested  time  to  put  it  into  form.  Yorkshire 

Railway  Co. 

Mr.  Baron  Alderbon  :  East 

My  Lords, — Her  Majesty's  Judges  have  taken  into  consideration  railway  Co. 
the  arguments  which  have  been  urged  in  this  case,  and  we  have 
all  come  to  the  conclusion  that  the  decision  of  the  Exchequer 
Chamber  was  right.  The  question  shortly  is,  what  was  the  extent 
of  the  agreement  made  between  the  Manchester  and  Bolton  Rail- 
way Company  and  the  Bury  and  Bossendale  Railway  Company. 
And  this  mainly  depends  on  the  third  clause  of  the  agreement, 
signed  by  Messrs.  Barnes  and  Grundy,  and  *dated  14th  November,  [  *806  ] 
1848,  by  which  it  was  agreed.    (His  Lordship  read  it  (i).) 

Now  this  provides  for  the  use  of  the  four  miles  of  the  Manchester 
and  Bolton  Railway  (viz.  from  Clifton  to  Salford),  as  a  part  of  the 
Bury  and  Rossendale  Railway,  but  restrains  that  use  to  those  pur- 
poses alone  where  both  lines  are  used,  so  as  to  prevent  the  user  of 
that  part  of  the  Manchester  and  Bolton  Railway  by  the  Bury  and 
Rossendale  Railway  Company  in  competition  with  them,  and  to 
this  privilege  is  added  that  of  the  use  of  the  station  at  Salford, 
in  subordination  however  to  the  Manchester  and  Bolton  Company 
by  the  Bury  and  Rossendale  Company.  The  terms  on  which  these 
privileges  are  granted  are  the  payment  to  the  Manchester  and 
Bolton  Company  of  a  pro  rata  proportion  of  the  proceeds  of  this 
traffic,  according  to  the  distance  passed  over  the  two  lines  respectively 
by  the  Bury  and  Rossendale  Company. 

At  the  time  of  this  agreement,  there  were  no  other  lines  of  rail- 
way running  into  the  Bury  and  Rossendale  Railway.  The  Court 
of  Exchequer  held  that  the  agreement  was  limited  to  the  traffic 
originating  and  then  travelling,  or  about  to  travel  on  the  Bury  and 
Rossendale  Railway  alone.  The  Judges  of  that  Court  were  mainly 
induced  to  arrive  at  that  conclusion,  by  the  circumstance  that  the 
contract  provided  only  for  a  limited  amount  of  accommodation  at 
the  Salford  station.  But  on  adverting  to  the  terms  of  the  agree- 
ment, we  think  this  was  not  well  founded,  for  the  agreement  in  the 
second  article  had  provided  that  the  Bury  and  Rossendale  Company 
was  to  pay  for  any  additional  accommodation  to  the  station  arising 
from  the  traffic  of  the  Bury  and  Rossendale  Company,  as  arbi- 
trators *might  determine.  And  by  the  facts  subsequently  added  [  *^07  ] 
to  the  special  verdict,  it  appears  that  farther  arrangements  were 

(1)  Ante,  p.  381. 
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lancashiiib    afterwards  made,  and  a  power  of  erecting  additional  baildings  given 
Yorkshire    to  that  Company,  then  called  the  East  Lancashire  Company,  for 

Railway  Co.  ^j^^  purpose  of  accommodating  the  traffic,  then  and  since  called  the 
East        East  Lancashire  traffic. 

Railway  Co.  We  think,  therefore,  that  the  agreement  cannot  be  restricted  by 
the  supposed  limitation  arising  out  of  the  size  of  the  Salford 
station,  and  that  the  parties  did  not  contemplate  anything  short 
of  accommodating  at  that  station,  in  its  then  or  extended  state, 
anything  less  than  the  whole  traffic  which  might  come  from  any 
quarter  to,  and  be  brought  in  any  mode  of  conveyance  to,  and  then 
carried  along  the  Bury  and  Bossendale  Railway.  Now  this  would 
reasonably  include  any  new  road  or  canal  or  railway.  The  limit 
would  be,  what  traffic  could  be  accommodated  and  enabled  safely 
to  pass  along  the  Bury  and  Bossendale  Bailway.  All  such  traffic 
having  so  passed  along  between  Bawtenstall  and  Clifton  was  to 
be  allowed  to  pass  on  under  the  agreement  between  Clifton  and 
Salford. 

It  was  suggested  that  there  might  be  a  difficulty  in  some  cases  in 
calculating  the  amount  of  the  pro  rata  payment,  as  if  goods  were 
brought  from  a  distance  for  a  gross  sum  to  Manchester,  to  be 
carried  on  by  the  Bury  and  Bossendale  Bailway  Company,  without 
a  distinct  separation  of  the  sums  paid  for  bringing  them  to  that 
railway  and  carrying  them  on ;  but  no  such  difficulty  occurs  in  the 
present  case,  or  indeed  is  likely  to  occur  in  future. 

We  think,  therefore,  that  all  traffic  brought  by  any  other  line 
to  the  railway  between  Bawtenstall  and  Clifton  is  part  of  the  traffic 
of  the  Bury  and  Bossendale  Bailway ;  that  if  it  passes  over  that 
[  'SOS  J  railway  and  arrives  at  Clifton,  it  is  *entitled  to  go  forward  to  Salford, 
under  the  conditions  of  this  agreement,  and  that  therefore  the 
judgment  of  the  Court  of  Exchequer  Chamber  is  right. 

The  Lord  Chancellor: 

My  Lords,  this  case  having  been  argued  partly  on  Friday  and 
then  again  yesterday,  the  learned  Judges  have  now  delivered  their 
unanimous  opinion,  that  the  judgment  of  the  Court  below  was 
perfectly  right. 

Concurring  as  I  do  in  that  opinion,  it  being  one,  indeed,  which  I 
had  myself  strongly  formed  during  the  progress  of  the  argument, 
I  do  not  know  that  I  need  do  more  than  simply  tender  my  advice 
to  your  Lordships  at  once  to  affirm  the  judgment  of  the  Court 
below.     It  is  hardly  necessary  that  I  should  add  anything  to  the 
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reasons  so  ably  and  clearly  stated  in  the  opinion  just  delivered  by  Lancashire 
Mr.  Baron  Aldbrson  on  behalf  of  himself  and  the  other  Judges.  Yorkshire 
The  only  observation  I  would  make  is  this :    there  was   in   the  Railway  Co. 

r. 

course  of  the  argument  one  difficulty  which  presented  itself  to  my  •  east 
mind,  and  one  only ;  it  was  glanced  at  in  the  latter  part  of  the  {{^^lway^Co. 
opinion  of  the  learned  Judges.  It  was  this :  cases  possibly  might 
arise  in  which  there  would  be  very  great  difficulty  in  saying  how 
much  of  any  gross  sum  that  was  to  be  paid  to  the  East  Lancashire 
Eailway  Company,  in  respect  of  the  traffic  of  particular  passengers 
or  goods,  was  attributable  to  that  part  of  the  journey  which  related 
to  passing  over  the  line  of  the  Lancashire  and  Yorkshire  Railway 
Company.  Suppose  a  passenger  to  come  from  a  great  distance,  say 
from  Edinburgh,  and  to  go  to  Manchester,  he  pays  a  gross  sum  of 
money ;  it  might  be  that  there  would  be  a  difficulty  in  saying  how 
much  of  that  gross  sum  was  to  be  attributed  to  his  passing  over  the 
East  Lancashire  Railway.  It  is  essential,  for  the  purpose  *of  r  *3Q9  -, 
carrying  into  effect  the  contract  in  question,  that  that  should  be 
capable  of  being  ascertained,  and  inasmuch  as  cases  might  arise 
in  which  it  would  be  difficult,  if  not  impossible,  it  occurred  to  me 
that  that  might  occasion  some  obstacle  in  this  construction  of  the 
contract.  But  the  solution  that  I  have  given  in  my  own  mind  to  that 
difficulty  is  quite  satisfactory,  as  far  as  I  am  concerned.  It  is  this  : 
although  I  entirely  concur  in  the  judgment  of  the  Court  below,  I 
am  not  prepared  to  say  that  by  special  contract  the  East  Lanca- 
shire Railway  Company  might  not  deprive  themselves  of  the  benefit 
of  this  contract  which  they  have  made  with  the  Lancashire  and 
Yorkshire  Railway  Company.  Suppose,  for  instance,  they  were  to 
stipulate  that,  for  their  own  accommodation,  a  particular  individual 
should  come  every  morning,  bringing  the  newspapers  of  the  day 
from  Manchester  to  Bury,  or  for  any  other  purpose,  and  should 
therefore  travel  without  paying  any  toll ;  it  would  be  impossible  to 
say  what  proportion  of  a  sum  should  go  to  the  plaintiffs'  Company, 
because  there  would  be  in  that  case  nothing  to  pay.  So,  if  instead 
of  paying  a  sum  of  money  some  benefit  is  conferred  upon  the  East 
Lancashire  Railway  by  a  particular  individual,  as,  for  instance,  by 
his  allowing  the  use  of  a  house  of  his,  or  a  field  of  his,  and 
in  consideration  of  that  it  is  agreed  that  he  shall  be  always  allowed 
to  travel  toll  free,  how  is  that  to  be  apportioned  ?  In  that  case  I 
think  that  this  contract  would  not  apply.  That  is  the  solution 
which  I  should  give  to  a  case  of  that  sort.  In  an  ordinary  case, 
which  is  not  only  an  ordinary  case,  but  which  would  probably  be 
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Lancashire    the  universal  ease,  parties  would  always  pay  a  certain  amount  of 

Yorkshire    toll,  and  a  proportion  of  that  capable  of  easy  calculation  will  be 

Railway  Co.  ^j^^j  which  the  Company  is  to  pay  in  respect  of  using  the  line. 

East        That  being  so,  I  entirely  concur  in  the  opinion  which  has  *iust 

Railway  Co.  been  delivered  by  the  learned  Judges,  that  it  does  not  matter 

[  *8io  ]       whether  the  traffic  comes  on  to  the  line  from  Edinburgh,  or  starts 

at  once  from  Eawtenstall ;  still  for  whatever  proportion  it  travels 

upon  the  line,  it  is  traffic  upon  the  line  within  the  meaning  of  the 

contract.    Therefore  I  humbly  move  your  Lordships  to  affirm  the 

judgment  of  the  Court  of  Exchequer  Chamber. 

Judgment  for  the  defendants  in  aror. 
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SCOTT   V.   AVERY  (1), 

(5  H.  L.  C.  811--856 ;  S.  C.  25  L.  J.  Ex.  303  ;  2  Jur.  N.  S.  815.) 

It  is  a  principle  of  law,  that  parties  cannot  by  contract  oust  tho  Courts 
of  their  jurisdiction ;  but  any  person  may  covenant  that  no  right  of  action 
shall  accrue  till  a  third  person  has  decided  on  any  difiPerenoe  that  may  arise 
between  himself  and  the  other  party  to  the  covenant. 

A.  effected  in  a  mutual  Insurance  Company  a  policy  of  insurance  on  ship, 
one  of  the  conditions  of  which  was,  that  the  sum  to  be  paid  to  any  insurer 
for  loss  should  in  the  first  instance  be  ascertained  by  the  committee ;  but 
if  a  difference  should  arise  between  the  insurer  and  the  committee  *' relative 
to  the  settling  of  any  loss,  or  to  a  claim  for  average,  or  any  other  matter 
relating  to  the  insurance,*'  the  difference  was  to  be  referred  to  arbitration, 
in  a  way  pointed  out  in  the  conditions :  '*  provided  always,  that  no  insurer 
who  refuses  to  accept  the  amount  settled  by  the  committee  shall  be  entitled 
to  maintain  any  action  at  law  or  suit  in  equity  on  his  policy,*'  until  the 
matter  has  been  decided  by  the  arbitrators,  and  **  then  only  for  such  sum 
as  the  arbitrators  shall  award,*'  and  the  obtaining  the  decision  of  the 
arbitrators  was  declared  a  condition  precedent  to  the  maintaining  of  an 
action : 

Held,  that  these  conditions  were  lawful,  and  that  (even  should  the 
difference  relate  to  other  matters  than  those  of  mere  amount],  till  award 
made,  no  action  was  maintainable. 

Action  on  three  policies  of   insurance  effected  on    the    ship 
Alexander,  valued  at  2,4002.,  in  three  Assurance  Companies,  of  which 


(1)  FoUowed,  Caledtmian  Iiis,  Co»  v. 
r/i7wio«r  [1893]  A.  C.  85;  Spurrier  y. 
Iai  Cloche  [1902]  A.  C.  446,  71  L.  J. 
P.  0.  101,  86  L.  T,  631 ;  referred  to, 
Elliott  v.  lUtyal  Exchange  Ass,  Co, 
(1867)  L.  R.  2  Ex.  237,  243,  36  L.  J. 
Ex.  129,  16  L.  T.  399;  Cooke  y,  Co(tke 
(1867)  L.  B.  4  Eq.  77,  85,  30  L.  J.  Ch. 
480;  Wright  v.  Ward  (1871)  24  L.  T. 
442;    Dawsm}  v.  fV^mi/f/ (1873-76) 


L.  E.  9  Ex.  7,  10,  1  Ex.  D.  257,  260, 
43  L.  J.  Ex.  19,  45  L.  J.  Ex.  893, 
29  L.  T.  776,  35  L.  T.  220;  Edwards 
v.  Aberayron  Iu8.  Society  (1876)  1  Q.  B. 
D.  563,  575,  34  L.  T.  457  ;  Collins  v. 
Locke  (1879)  4  App.  Gas.  674,  689,  .18 
L.  J.  P.  C.  68,  41  L.  T.  292 ;  Hart  v. 
Hart  (1881)  18  Ch.  D.  670, 688,  50  L.  J. 
Ch.  697,  45  L.  T.  13 ;  Minijie  v.  Railway 
Passengers  Ass.    Co,  (1881)   44   L.  T. 
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both  the  plaintiff  and  defendant  were  members.  It  will  be  sufl&cient  scott 
to  refer  to  the  first  only.  The  declaration,  after  stating  in  the  usual  avert. 
form  the  making  of  the  policy,  alleged  that  it  was  mutually  agreed 
that  all  rules  and  regulations  of  the  association  should  be  binding  on 
the  assurers  and  assured,  as  if  they  were  inserted  in  the  policy  and 
formed  part  thereof,  and  that  the  said  rules  and  regulations,  so  far 
as  they  relate  to  the  plaintiff's  claim,  are  as  follows :  "  That  any 
member,  who  shall  prove  to  the  committee  of  the  said  association 
that  his  ship  is  lost,  *will  be  entitled  (at  the  expiration  of  two  [  *812  ] 
months  from  the  date  of  the  first  quarterly  settlement)  to  part  pay- 
ment for  the  same,  but  in  no  case  to  exceed  SOL  per  cent,  on  the 
sum  insured,  until  a  final  account  of  the  proceeds  of  the  sale  of  the 
materials  is  furnished  to  the  underwriters.  That  the  sum  to  be 
paid  by  this  association  to  any  suffering  member  for  any  loss  or 
damage  shall,  in  the  first  instance,  be  ascertained  and  settled  by 
the  committee ;  and  the  suffering  member,  if  he  agrees  to  accept 
such  sum  in  full  satisfaction  of  his  claim,  shall  be  entitled  to 
demand  and  sue  for  the  same  as  soon  as  the  amount  to  be  paid  has 
been  so  ascertained  and  settled,  but  not  before,  which  can  only  be 
claimed  according  to  the  customary  mode  of  payment  in  use  by  the 
society.*'  The  declaration  then  alleged  that  the  plaintiff  ''has  per- 
formed all  the  conditions  and  things  on  his  part  by  the  said 
contract,  policy,  rules,  and  regulations  to  be  performed ;  but  that 
although  he  has  always  been  ready  and  willing  that  such  loss 
should  be  ascertained  and  settled  by  the  said  committee  according 
to  the  rules  of  the  said  association,  of  which  the  defendant  had 
notice ;  and  although  the  plaintiff  has  requested  the  defendant  and 
the  said  committee  so  to  ascertain  the  said  loss,  and  although  a 
reasonable  time  for  them  so  to  do  elapsed  before  the  commencement 
of  this  suit,  yet  the  said  committee  has  refused  and  neglected  so  to 
do ;  and  although  two  months  have  expired  since  the  date  of  the 
first  quarterly  settlement  of  the  said  association,  which  occurred 
next  after  the  said  committee  had  notice  of  the  said  loss;  and 
although  a  final  account  of  the  proceeds  of  the  sale  of  the  materials 
of  the  said  ship  was  furnished  to  the  underwriters  of  the  said  policy, 
in  accordance  with  the  said  rules,  long  before  the  commencement 
of  this  suit ;  and  although  a  reasonable  time  for  the  defendant  and 

554;  Babhage  v.    Cmabottrn  (1882)  52  [1894]  A.  C.  202.  205,   71   L.  T.  1 ; 

L.  J.  Q.  B.  54,  46  L.  T.  794;  Siuick-  Parry  v.  Liverpool  Malt  Co.  [1900]  1 

manY.Plumstmd  Board  of  Work8{iSHo)  a  B.  339,  344,  69  L.  J.  Q.  B.  161, 

10  App.  Cas.  229,  235,  54  L.  J.  M.  C.  81  L.  T.  621. 
81,  53  L.  T.  157 ;  Hamhjn  v.  Tuluker 
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Scott  the  said  committee  to  pay  the  said  loss  elapsed  before  the  com- 
Avert.  mencement  of  ^this  suit,  yet  neither  the  defendant  nor  the  said 
[  *8i3  ]      committee  has  paid  such  loss,  or  any  part  thereof." 

The  defendant  pleaded  several  pleas,  but  the  only  pleas  material 
to  the  case  of  this  policy  are  tlie  fifth  and  sixth. 

The  fifth  plea  stated  that  one  of  the  rules  and  regulations  of  the 
Newcastle  A  1  Insurance  Association  is  as  follows :  *^  25.  That  the 
sum  to  be  paid  by  this  association  to  any  suffering  member,  for  any 
loss  or  damage,  shall  in  the  first  instance  be  ascertained  and  settled 
by  the  committee,  and  the  suffering  member,  if  he  agrees  to  accept 
such  sum  in  full  satisfaction  of  his  claim,  shall  be  entitled  to 
demand  and  sue  for  the  same  as  soon  as  the  amount  to  be  paid 
has  been  so  ascertained  and  settled,  but  not  before,  which  can  only 
be  claimed  according  to  the  customary  mode  of  payment  in  use  by 
the  society.  And  if  a  difference  shall  arise  between  the  committee 
and  any  suffering  member,  relative  to  the  settling  any  loss  or 
damage,  or  to  a  claim  for  average,  or  any  other  matter  relating  to 
the  insurance,  in  such  case  the  member  dissatisfied  shall  select  one 
arbitrator  on  his  or  her  behalf,  and  the  committee  shall  select 
another.  And  if  the  committee  refuse  for  14  days  to  make  such  selec- 
tion, the  suffering  member  shall  select  two,  and  in  either  case  the 
two  selected  shall  forthwith  select  a  third,  which  three  arbitrators, 
or  any  two  of  them,  shall  decide  upon  the  claims  and  matters  in 
dispute,  according  to  the  rules  and  customs  of  the  club,  to  be 
proved  on  oath  by  the  secretary."  **And  in  all  cases  where 
arbitration  is  resorted  to,  the  settlement  of  the  committee  to  be 
wholly  rescinded,  and  the  statement  begun  de  novo.  Provided 
always  (and  it  is  hereby  expressly  declared  to  be  a  part  of  the  con- 
tract of  insurance  between  the  members  of  this  association),  that 
no  member  who  refuses  to  accept  the  amount  of  any  loss  as  settled 
by  the  committee,  hereinbefore  specified,  in  full  satisfaction  of  such 
[  *^i^  ]  loss,  shall  be  entitled  to  maintain  any  ^action  at  law,  or  suit  in 
equity,  on  his  policy,  until  the  matters  in  dispute  shall  have  been 
referred  to,  and  decided  by,  arbitrators,  appointed  as  hereinbefore 
specified ;  and  then  only  for  such  sum  as  the  said  arbitrators  shall 
award.  And  the  obtaining  the  decision  of  such  arbitrators  on  the 
matters  and  claims  in  dispute,  is  hereby  declared  to  be  a  condition 
precedent  to  the  right  of  any  member  to  maintain  any  such  action 
or  suit." 

The  plea  then  stated,  that  **  the  said  committee,  in  pursuance  of 
the  said  rule,  proceeded  to  ascertain  and  settle  the  said  loss,  but 
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before  they  had  ascertained  or  settled  it  a  difference  and  dispute  scott 
arose,  which  has  ever  since  existed  between  the  said  committee  and  aveuv. 
the  said  plaintiff,  relating  to  the  said  insurance,  to  wit,  as  to  the 
extent  of  the  said  loss,  and  as  to  the  repairs  done  to  the  said  ship,  and 
as  to  the  sum  to  be  paid  by  the  said  association  to  the  plaintiff  in 
respect  of  such  loss ;  by  reason  and  means  and  in  consequence  of 
which  difference  and  dispute  the  said  loss  never  has  been  ascer- 
tained or  settled  by  the  said  committee/'  Averment  of  readiness 
and  willingness  by  the  committee  to  refer,  and  the  refusal  of  the 
plaintiff  so  to  do:  ''and  the  matters  of  the  said  difference  and 
dispute  have  not  nor  has  any  of  them  been  referred  to  arbitrators 
or  decided,  nor  has  the  said  loss  been  ascertained  or  settled  by 
arbitrators,  as  by  the  said  rule  is  in  such  case  required.*' 

The  sixth  plea  stated,  "  that  the  said  committee  did  not  refuse  or 
neglect  to  ascertain  the  said  loss  as  alleged,  but,  on  the  contrary, 
the  defendant  says  that  the  committee  did  witliin  a  reasonable  time 
in  that  behalf,  and  before  the  commencement  of  this  action,  ascer- 
tain and  settle  the  sum  to  be  paid  by  the  said  association  to  the 
plaintiff  for  the  said  loss,  as  the  plaintiff  well  knew ;  but  the  plain- 
tiff was  dissatisfied  with  the  settlement  so  made  by  the  said 
committee,  and  declined  to  accept  the  sum  at  which  they  so  ascer- 
tained and  settled  the  said  loss;  and  thereupon  a  ^difference  and  C*^^^] 
dispute  arose,  which  has  ever  since  existed  between  the  said 
committee,  and  the  said  plaintiff,  relating  to  the  said  insurance,  to 
wit,  as  to  the  extent  of  the  said  loss,  and  as  to  the  sum  to  be  paid 
by  the  said  association  to  the  plaintiff  in  respect  of  such  loss." 
The  plea  then  alleged  that  the  rule  set  out  in  the  fifth  plea  was 
binding  on  the  plaintiff  and  defendant,  and  stated  as  before,  that 
the  defendant  and  the  committee  were  willing  to  refer,  but  this  the 
plaintiff  refused,  &c. 

Demurrer  and  joinder.  Upon  the  argument  of  the  demurrers  at 
the  sittings  after  Hilary  Term,  1858,  the  Court  of  Exchequer  gave 
judgment  for  the  plaintiff  in  error  (l). 

On  error  brought  the  Court  of  Exchequer  Chamber  reversed  that 
judgment,  and  gave  judgment  for  the  defendant  in  error  (0>  This 
writ  of  error  was  thereupon  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Baron 
Alderson,  Mr.  Justice  Coleridge,  Mr.  Justice  Maule,  Mr.  Justice 
Cresswell,   Mr.  Justice  Wightman,  Mr.  Justice  Erie,  Mr.  Justice 

(1)  91  B.  E.  580—588  (8  Ex.  487—497). 
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Scott       Williams,  Mr.  Baron  Martin,  Mr.  Justice  Crompton,  and  Mr.  Justice 
AvBBY.      Crowder,  attended. 

Mr.  Atherton  and  Mr.  C.  E.  PoUock  for  the  plaintiff  in  error : 

The  fifth  plea  is  bad.  It  sets  up  an  agreement  which  is  in  itself 
illegal,  as  ousting  the  jurisdiction  of  the  courts  of  law,  and  which, 
if  it  could  be  good,  is  likewise  inapplicable  to  the  state  of  facts  there 
set  forth.  The  supposed  agreement  assumes  the  right  of  action  in 
a  suffering  member  when  the  committee  shall  have  settled  the 
claim,  but  denies  that  right  if  the  member  questions  the  amount 
thus  settled.  The  effect  of  that  would  be  to  restrict  the  right  of 
the  member  to  sue  for  any  sum  except  that  which  the  committee 
[  ♦sie  ]  *might  choose  to  award  him.  The  law  will  not  allow  such  a 
restriction ;  besides,  the  facts  stated  in  the  plea  show  such  a 
supposed  rule  to  be  inapplicable,  for  they  show  that  the  committee 
never  did  come  to  a  final  decision  as  to  the  amount,  so  that  the 
plaintiff  never  was  in  the  condition  of  a  member  who  refused  an 
amount  settled  by  the  committee.  In  that  respect,  therefore,  the 
plea  offords  no  answer  to  the  action. 

The  declaration  established  a  clear,  complete,  independent  con- 
tract of  insurance,  and  not  a  contract  depending  on  what  might  be 
done  on  the  intervention  of  a  third  party. 

(LoBD  Campbell:  All  the  rules  and  regulations  are  expressly 
made  part  of  the  contract.) 

That  is  so,  but  the  question  is  how  far  one  of  those  rules,  which 
contravenes  a  principle  of  law,  can  be  operative.  That  rule 
professes  to  make  an  award  a  condition  precedent  to  the  right  to 
sue,  except  for  a  sum  awarded.  Such  a  condition  is  illegal.  ♦  ♦  * 
Now,  as  to  the  sixth  plea,  which  if  good  does  entirely  bar  the 
right  of  action.  On  that  plea  the  question  is,  whether  by  the 
operation  of  that  rule  attaching  on  the  policy  the  plaintiff  is  barred 
from  proceeding  at  law,  and  is  bound  to  resort  to  an  arrangement 
by  arbitration  such  as  the  25th  rule  describes.  The  terms  of  that 
plea  may  be  a  little  more  stringent  than  those  of  the  5th  plea,  but 
this  again  is  an  attempt  to  set  up  an  agreement  to  refer  as  a  bar  to 
[  ♦817  ]  an  action  at  law,  or  else  the  agreement  is  altogether  void,  *becau8e, 
while  it  pretends  only  to  affect  the  amount  of  the  claim,  it  really 
involves  the  principles  on  which  that  claim  is  founded.  Total  loss, 
average  loss,  deviation,  and  all  other  matters,  are  included  within 
it.    ♦     *     ♦ 
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This  is  not  a  contract  to  pay  the  assured,  in  the  event  of  loss,  so  Scott 
much  as  certain  parties  shall  determine.  It  must  be  contended,  on  aveby. 
the  other  side,  that  nothing  is  due  till  a  third  pejson  has  intervened 
and  settled  the  amount,  but  then  it  is  clear,  notwithstanding  the 
machinery  resorted  to,  that  the  intention  is  that  the  underwriter 
shall  not  make  good  a  loss  except  after  reference  to  arbitration. 
That  intention  cannot  be  earned  into  effect,  for  it  is  illegal :  iKiU 
V.  IloUister  (i).  Philips  v.  Bw-y  (2),  Wellington  v.  Mackintosh  (3), 
Half  hide  v.  Penning  (4),  Thompson  v.  Charnock  (6),  Street  v.  Rigby  (6), 
Waters  v.  Taylor  {1),  Tattersall  v.  Grooteifi),  and  Hamson  v. 
Douglas  (9)]. 

Mr,  Bramwell  and  Mr.  Manisty  for  the  defendant  in  error  :  [  819  ] 

There  is  no  principle  in  law  which  prevents  a  man  from  agreeing 
to  pay  to  another  the  sum  which  a  third  shall  declare  to  be  the 
fair  value  of  goods  sold,  nor  any  which  prevents  a  similar  agreement 
as  to  the  compensation  to  be  paid  for  doing  or  not  doing  a  particular 
act.  If  A.  will  build  a  house  for  B.,  the  latter  may  agree  to  pay  such 
sum  as  a  third  person  shall  award  to  be  proper ;  that  is  a  good 
agreement  and  may  be  enforced  :  Thtmiell  v.  BaWio  nie  (lo) .    *    *    * 

Then  is  this  an  absolute  covenant  to  pay  the  loss  the  plaintiff 
claims,  or  to  pay  the  sum  which  certain  persons  '''are  to  declare  to  be  [  *820  ] 
the  amount  of  the  loss.  It  is  clearly  the  latter.  *  *  The  whole 
spirit  of  recent  legislation  has  been  in  favour  of  references,  and 
there  is  no  principle  of  law  violated  by  an  agreement  of  this  kind. 
The  principle  applicable  here  is,  that  the  real  intentions  of  the 
parties  shall  be  carried  into  effect,  and  that  is  the  principle  which 
is  declared  and  adopted  by  Yice-Ghancellor  Turner  in  Squire  v. 
Ford{n). 

There  is  no  repugnancy  here.  The  covenant  here  is  not  a  mere 
personal  covenant,  and  therefore  repugnant  to  the  whole  deed,  as  in 
the  case  of  Furnivall  v.  Coombes  (12).  *  *  This  is  not  an  absolute 
contract  of  insurance,  but  is  a  contract  that,  subject  to  the  provisions 
thereinafter  contained,  the  member  shall  be  indemnified  against 
loss.  One  of  those  provisions  is  that  the  amount  of  the  loss  shall 
be  settled  by  the  committee,  or  in  case  of  dispute  by  reference. 

(1)  1  Wile.  129.  (7)  13  R.  B.  91  (15  Ves.  10-18). 

(2)  1  Ld.  Ray.  6.  (8)  2  Bos.  &  P.  131. 

(3)  2  Atk.  569.  (9)  42  R.  R.  417  (3  Ad.  &  El.  396). 

(4)  2  Br.  0.  C.  336.  (10)  2  M.  &  W.  786. 

(5)  8  T.  R.  139.  (11)  89  R.  R.  334  (9  Hare,  57). 

(6)  6  Yee.  815—820.  (12)  63  R.  R.  455  (5  Man.  &  G.  736). 
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tscoTT        Sach  a  provision  is  perfectly  lawful,  in  accordance  with  the  prin- 
AvBBY.      siples  stated  by  Sir  W.  Grant,  Master  of  the  Bolls,  in  MUnes  v. 
aery{\).    ♦    ♦    • 

[  821  ]  Mr.  Atherton  [was  heard  in  reply]. 

The  LoBD  Chancellor  proposed  that  the  following  question 
should  be  put  to  the  Judges,  "  Whether,  looking  at  the  record  in 
this  case,  the  judgment  ought  to  be  given  for  the  plaintiff  in  error 
or  for  the  defendant  in  error  ?  " 

Lord  Brougham  and  Lord  Campbbll  expressed  their  opinion 
that  the  case  had  been  ably  argued,  and  concurred  with  the  Lord 
Chancellor  as  to  the  form  of  the  question  to  be  put  to  the  Judges. 

The  Judges  requested  to  be  allowed  time  to  consider  the  question. 

Ordered. 

Mr.  Baron  Parke  said  that  the  Judges  requested  farther  time  to 
consider,  and  the  case  was  adjourned  accordingly. 

1856.        Mr.  Justice  Crowdbr: 

i/ay  19. 

My  Lords,  in  order  to  answer  your  Lordships'  question,  it  is  only 

necessary  to  advert  to  the  first  count  of  the  declaration  and  the 
sixth  plea,  because  to  the  other  counts  similar  pleas  have  been 
pleaded ;  and  as  I  am  of  opinion  that  the  sixth  plea  furnishes  a 
L  ♦822  ]  complete  defence  to  the  *action,  my  answer  to  your  Lordships'  ques- 
tion is,  that  judgment  ought  to  be  given  for  the  defendant  in  error. 

The  question,  whether  this  plea  is  a  defence  to  the  action,  must 
depend  upon  the  true  construction  of  the  contract  entered  into 
between  the  parties.  On  behalf  of  the  plaintiff  it  was  argued,  that 
the  contract  was  to  indemnify  him  for  the  loss  of  his  ship,  and  that 
the  rule  relied  upon  by  the  defendant  was  a  further  stipulation  or 
agreement  between  the  parties,  that  all  disputes  relative  to  the 
insurance  should  be  settled  by  arbitration,  and  that,  as  this  stipula- 
tion violated  the  principle  of  law  that  the  jurisdiction  of  the  Courts 
at  Westminster  cannot  be  ousted  by  the  agreement  of  parlies,  the 
25th  rule  afforded  no  answer  to  the  present  action. 

It  was  contended  on  the  part  of  the  defendant,  that  the  policy  of 

insurance,  coupled  with  the  25th  rule,  which  is  virtually  incorporated 

in  it,  was  not  a  contract  of  indemnity  which  gave  any  right  of 

action  to  the  plaintiff  upon  the  happening  of  a  loss  by  perils  of  the 

(1)  9  B.  E.  307  (14  Vea.  408). 
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sea;  but  that  the  defendant  only  thereby  undertook  to  pay  the  scott 
plaintiff,  in  case  of  a  loss,  such  sum  as  should  be  ascertained  and  avsbt. 
settled  by  arbitration.  Now  it  was  clearly  the  intention  of  both 
parties  to  enter  into  such  a  contract  as  the  defendant's  counsel 
suggested,  and  this  was  admitted  by  the  plaintiff's  counsel  in  the 
argument  at  your  Lordships'  Bar ;  and  it  must  also  be  admitted, 
that  no  language  could  be  stronger  or  more  appropriate  to  express 
such  intention ;  for  it  is  distinctly  declared  by  the  proviso  in  the 
25th  rule  to  be  a  part  of  the  contract  of  insurance,  that  no  member 
who  refuses  to  accept  what  is  settled  by  the  committee  shall  be 
entitled  to  maintain  any  action  until  the  disputed  matters  shall  be 
settled  by  arbitration;  and  then  only  for  such  sum  as  the  arbitrators 
shall  award ;  and  it  is  declared  that  that  is  a  condition  precedent  to 
the  maintenance  of  any  action. 

The  question  then  seems  to  resolve  itself  into  this,  whether  such  [  823  ] 
a  contract  can  legally  be  made  so  as  to  bind  the  contracting  parties. 
Can  a  shipowner  and  an  insurer  enter  into  a  valid  agreement  that 
the  shipowner  shall  pay  down  a  given  sum,  and  that  in  considera- 
tion of  such  payment  the  insurer,  upon  the  loss  of  a  given  ship, 
shall  pay  to  the  said  owner,  not  the  amount  of  the  loss  sustained 
by  him  through  the  perils  of  the  sea,  but  only  such  a  sum  of  money 
as  shall  be  settled  and  ascertained  by  arbitration.  I  am  not  aware 
of  any  legal  objection  to  such  a  contract,  whatever  may  be  thought 
of  its  prudence.  And  I  think  the  effect  of  such  a  contract  is,  that 
no  action  lies  for  the  breach  of  it  until  the  sum  has  been  ascertained 
by  arbitration.  It  was  held  in  a  court  of  equity  that  where  there 
was  a  contract  of  sale  at  a  price  to  be  fixed  by  the  valuation  of  two 
persons  named,  or  their  umpire,  no  bill  would  lie  for  a  specific  per- 
formance until  the  valuation  had  been  made  according  to  the  terms 
of  the  contract,  although  it  was  contended,  and  indeed  it  could  not 
be  denied,  that  the  Court  by  its  Master  might  ascertain  what  was 
a  reasonable  sum  for  the  price :  Mibies  v.  Gei'y  (i) :  and  the  cases  of 
Thumell  v.  BcUbUmie  (2),  and  Milner  v.  Field  {^),  are  authorities  to 
show  that  courts  of  law  have  put  a  similar  construction  on  such 
contracts  when  actions  have  been  brought  for  an  alleged  breach 
of  them. 

In  this  view  the  doctrine  referred  to  by  the  plaintiff's  counsel 
that  no  agreement  of  parties  can  oust  the  courts  of  law  of  jurisdic- 
tion, is  inapplicable  to  the  present  case;   for  in  all   the  cases  in 

(1)  9  E.  E.  307  (14  Ves.  408).  (3)  82  E.  B.  885  (5  Ex.  829). 

(2)  2  M.  &  W.  787. 
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Scott        which  that  doctrine  has  been  applied,  there  has  been  a  clear  cause 

AvEBY.       of  action  existing  upon  the  covenant  or  agreement,  independently 

of  the  particular  covenant  or  agreement  to  refer.     Such  were  the 

I  *«24  ]       cases  of  *Kill  v.  HoUistei-  (l),  and  Thompson  v.  Chamock  (2),  reUed 

upon  by  the  plaintiff. 

The  fallacy  of  the  argument  on  behalf  of  the  plaintiff  lies  in  the 
assumption  that  there  ever  has  arisen  a  cause  of  action  in  the 
present  case.  Collecting  the  substance  of  the  contract  from  the 
allegations  in  the  first  count  of  the  declaration  and  the  sixth  plea^ 
it  appears  to  me  that  no  cause  of  action  can  arise  before  the  sum  to 
be  paid  is  ascertained  and  settled  by  the  arbitrator.  Nor  do  I  see 
how  it  can  be  held  otherwise,  without  making  a  contract  for  the 
parties  quite  different  from  that  which  they  really  made  in  express 
terms  for  themselves  ;  for  if  this  action  is  maintainable  it  must  be 
so  by  rejecting  the  25th  rule  as  part  of  the  contract,  and  by  holding 
that  A  good  contract  of  insurance  remains,  which  has  been  broken. 
But  the  premium  was  not  paid  by  the  plaintiff  for  such  an  absolute 
indemnity  by  the  defendant ;  and  it  may  well  be  that  a  less  sum  by 
way  of  premium  was  demanded  by  the  defendant,  on  the  very 
ground  that  the  contract  of  insurance  was  varied  and  modified  by 
the  25th  rule  of  the  i^ssociation.  It  is  only  a  qualified  contract  of 
insurance,  contravening  no  law,  which  the  parties  therefore  were  at 
Uberty  to  enter  into,  and  by  which  they  must  be  bound. 

For  these  reasons  I  am  of  opinion  that  judgment  ought  to  be 
given  for  the  defendant  in  error. 

Mr.  Baron  Martin  : 

In  answer  to  the  question  proposed  by  your  Lordships  to  the 
Judges,  I  have  to  state  that,  in  my  opinion,  looking  to  the  record, 
judgment  ought  to  be  given  for  the  plaintiff  in  error. 

The  question  arises  upon  demurrers  to  the  5th,  6th,  9tb,  and 
[  *825  ]  12th  pleas.  (His  Lordship  stated  them.)  And  is,  *What  is  the 
legal  operation  of  the  agreement  between  the  parties,  contained  in 
the  25th  rule  or  condition,  as  to  referring  matters  in  dispute  to 
arbitration  ?  Does  it,  or  not,  preclude  the  assured  from  suing  in  a 
court  of  law  on  the  policy  ? 

In  the  argument  before  your  Lordships  it  was  not  contended  but 
that  the  law  upon  this  subject  was  correctly  laid  down  in  the  case 
of  Tlwmpson  v.  Chamock  (2).  That  was  an  action  upon  a  charter- 
party  under  seal,  and  it  was  pleaded  in  bar  that  by  the  29th  article 
(1)  1  Wils.  129.  (2)  8  T.  B.  139. 
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of  the  charter  it  was  agreed  that  in  case  any  difference  should  arise  scott 
between  the  parties  touching  the  agreement,  or  anything  relating  avert 
thereto,  the  same  should  be  settled  and  adjusted  by  three  arbitrators, 
to  be  chosen  in  the  manner  provided.  The  plea  then  alleged  that 
the  cause  of  action  arose  upon  another  article  of  the  charier,  and 
that,  although  the  defendant  had  always  been  ready  and  willing  to 
refer,  in  conformity  with  the  29th  article,  the  plaintiff  would  not. 
This  plea  was  demurred  to,  and  the  demurrer  argued,  and  the  plea 
adjudged  to  be  bad.  Lord  Eenyon,  in  delivering  the  judgment  of 
the  Court,  said  it  had  been  decided  again  and  again  that  an  agree- 
ment to  refer  to  arbitration  is  not  sufiScient  to  oust  the  courts  of  law 
or  equity  of  their  jurisdiction.  The  authority  of  this  case  has,  I 
believe,  never  been  doubted. 

The  case  of  Tattersall  v.  Oroote  (i)  is  also  to  the  same  effect. 
Charter-parties  and  policies  of  insurance  are  both  ordinary  and 
well-known  contracts,  and  there  can  be  no  difference  between  them 
in  this  respect. 

The  substance  of  the  29th  article  of  the  charter-party  sued  on  in 
lliompson  V.  Chamock,  and  the  plea  founded  upon  it,  was  this,  that 
it  had  been  agreed  between  the  parties  that  in  the  event  of  the  one 
making  a  claim  against  *the  other,  the  claim  should  be  submitted  [  *826  ] 
to  the  three  arbitrators,  and  that  until  the  arbitrators  had  decided, 
no  cau&e  of  action  for  which  a  suit  could  be  maintained  existed ;  or, 
in  other  words,  that  the  decision  of  the  arbitrators  was  a  condition 
precedent  to  maintaining  an  action ;  and  that  the  only  action  at  law 
which  could  be  maintained  upon  the  charter-party  was  an  action 
grounded  upon  the  submission  to  arbitration  contained  in  it,  and 
the  award  to  be  made  by  the  arbitrators  for  the  nonpayment  of  the 
sum  or  the  nonperformance  of  the  thing  awarded  to  be  paid  or 
done.  This  is  the  plain  and  manifest  substance  of  the  plea,  and  it 
was  adjudged  to  be  bad  ;  and  the  propriety  of  this  judgment  is  not 
now  disputed. 

What  then  is  the  substance  of  the  25th  article  or  rule  in  the 
present  case,  and  the  plea  which  is  founded  upon  it  ?  It  begins  by 
stating  that  the  plaintiff  (the  assured)  and  the  committee  (who 
represent  the  underwriters)  should  endeavour  to  settle  and  agree 
upon  the  sum  to  be  paid  for  the  alleged  loss  or  damage;  or, 
in  other  words,  should  endeavour  to  settle  the  matter  amongst 
themselves ;  and  then  proceeds  thus :  That  if  a  difference  should 
arise  between  the  committee  (being  the  persons  representing  the 

(1)  2  Bob.  &  P.  131. 
R.R. — VOL.  CI.  26 
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Scott       underwriters)  and  the  assured,  '*  relative  to  the  settling  any  loss 

Avert.  ^^  damage,  or  to  a  claim  for  average,  or  any  other  matter  relating 
to  the  insurance,*'  then  that  the  assured  should  select  one  arbitrator, 
and  the  committee  another,  which  two  arbitrators  so  selected 
should  appoint  a  third,  and  which  arbitrators,  or  any  two  of  them, 
should  decide  upon  the  claim  or  matter  in  dispute ;  and  that  the 
assured  should  not  be  entitled  to  maintain  any  action  at  law  or  suit 
in  equity  until  the  matter  in  dispute  should  have  been  referred  to 
and  decided  by  the  arbitrators  (that  is,  until  they  have  made  their 
award) ;  and  that  the  only  action  at  law  to  be  maintained  upon  the 

[  *827  ]  policy  was  one  for  the  sum  ^awarded  by  the  arbitrators ;  and  that 
the  making  of  the  award  was  a  condition  precedent  to  the  right  of 
the  assured  to  maintain  any  such  action :  that  the  defendant  (the 
underwriter)  and  the  committee  had  been  always  willing  to  refer, 
but  that  the  plaintiff  (the  assured)  would  not. 

It  seems  to  me  that  the  two  pleas  are  identical.  The  wording  of 
the  29th  article  of  the  charter-party  and  the  25th  condition  of  the 
policy  are  framed  in  different  words,  but  in  substance  they  are  the 
same,  and  the  25th  condition  is  merely  a  long  statement  expressing 
by  circumlocution,  and  probably  framed  by  design,  so  to  do  the 
same  thing  which  is  shortly  and  clearly  expressed  in  or  follows  by 
necessary  implication  from  the  29th  article  of  the  charter-party  in 
Thompson  v.  Chamock.  The  only  real  difference  is,  that  in  the 
condition  of  the  policy  there  is  expanded  or  stated  at  length  what 
would  be  implied  as  the  necessary  legal  consequence  if  the  29th 
article  of  the  charter-party  was  binding.  The  manifest  object  of 
the  parties  was  to  keep  away  from  the  jurisdiction  of  the  ordinary 
courts  of  law  and  equity  any  question  of  difference  which  might 
arise  upon  the  contracts,  and  merely  to  make  use  of  the  Courts  to 
enforce  the  award  of  the  arbitrators.  This,  in  my  judgment,  the 
law  will  not  permit,  and  whether  it  be  attempted  to  be  done  directly 
or  indirectly,  I  think  the  attempt  is  equally  unavailing. 

The  ground  upon  which  the  claim  made  by  the  plaintiff  before 
the  committee  was  rejected  is  not  stated.  Any  one  may  therefore 
be  assumed,  as,  viz.,  the  ship  not  being  seaworthy,  if  seaworthiness 
be  a  defence  in  this  particular  case,  the  assured  not  being  interested, 
the  ship  having  been  engaged  in  an  illegal  voyage,  having  broken 
a  blockade,  or  in  the  case  of  a  voyage  policy  having  deviated,  or 
on  any  other  of  the  very  numerous  grounds  of  defence  which 

[  *828  ]       may  be  made  to  a  claim  on  a  policy  of  insurance.    *A  difference 
has  then  arisen,  and  upon  a  matter  relating  to  the  insurance,  and 
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then  by  the  express  words  of  the  25th  rule  the  obligation  to  Scott 
refer  arises,  and  the  jurisdiction  of  the  courts  of  law  and  equity  avbry. 
is  excluded. 

The  cases  cited  by  the  learned  counsel  for  the  defendant  in  error 
seem  to  me  not  applicable.  One  was  Tkuimell  v.  Balbhmie(i), 
where  goods  were  to  be  bought  at  the  valuation  of  two  persons ; 
and  it  was  held  that  no  action  could  be  maintained  until  the  valua- 
tion was  made.  This  is  a  very  dififerent  thing  from  a  stipulation 
that  any  difference  whatever  arising  upon  the  contract  should  be 
referred.  The  others  were  the  class  of  cases  where  work  is  to  be 
valued  by  a  surveyor,  or  on  which  no  payment  is  to  be  made,  except 
upon  the  certificate  of  an  engineer. 

In  my  opinion,  all  these  cases  are  distinguishable.  They  would 
have  applied  if  the  policy  had  provided  that,  whatever  misfortune 
might  happen  to  tlie  ship,  and  under  whatever  circumstances  it 
might  occur,  the  underwriters  would  nevertheless  be  responsible, 
and  would  pay  the  amount  of  damage  to  be,  and  as,  ascertained  by 
a  third  person.  This  may  be  a  valid  term  in  a  contract.  It  would 
only  be  the  substitution  of  an  arbitrator  for  a  jury,  to  ascertain  the 
amount  of  admitted  damages,  which  is  a  very  different  thing  from 
the  26th  condition,  which  provides  that  every  question  or  matter 
of  dispute  whatever  arising  upon  this  policy  is  to  be  referred  to 
arbitration. 

There  is  a  class  of  cases,  of  which  Ciisp  v.  Bunbury  (2)  is  one, 
where  it  has  been  decided  that  upon  the  construction  of  Acts  of 
Parliament  the  jurisdiction  of  the  Courts  at  Westminster  is  excluded 
in  questions  arising  in  friendly  societies  and  burial  clubs.  These 
cases  have  no  bearing  whatever  upon  the  present.  They  depend 
upon  the  construction  of  the  Acts  of  Parliament. 

It  was  asked.  Were  these  conditions  illegal  ?  The  answer  is,  [  829  ] 
They  are  not ;  that  they  are  of  the  same  class  of  contracts  as  all 
submissions  to  arbitration  were  before  the  statute  8  &  4  Will.  IV. 
c.  42,  and  as  such  submissions  now  which  are  not  included  within 
its  provisions,  viz.,  binding  and  operative  if  the  parties  choose  to 
act  upon  them,  but  revocable  at  their  will. 

It  was  said  that  the  parties,  by  express  agreement  between  them- 
selves, had  made  the  decision  or  award  of  the  arbitrators  a  condition 
precedent  to  the  right  of  any  member  to  maintain  an  action.  This 
is  so ;  but  if  the  matter  be  examined  into,  it  will  be  found  to  l>e 
nothing  more  than  what  is  included  in  every  Huch  contract.  If  the 
(1)  2  M.  ft  W.  786.  (2)  34  B.  B.  747  (8  Bing.  394). 
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Scott  provision  be  binding,  the  consequence  would  be,  in  the  event  of  a 
Avert.  dispute,  recourse  must  be  had  to  an  arbitrator,  and  an  award  made ; 
but  arbitrators  have  no  power  to  enforce  their  awards;  they  cannot 
issue  execution  upon  them  ;  a  court  of  law  or  equity  must  be  called 
in  aid  to  enforce  an  award  adversely.  Therefore,  in  every  case,  if 
the  agreement  to  refer  be  binding,  the  award  must  be  a  condition 
precedent  to  maintaining  an  action,  and  such  condition  is  tacitly 
implied.  The  maxim  of  law  is,  "  Expreasio  eomm  qua  tacite  insunt 
nihil  operatu7\'* 

It  seems  to  have  been  considered  as  if  upon  the  award  being 
made,  the  courts  of  law  or  equity  would  have  some  jurisdiction 
to  inquire  into  and  adjudge  upon  the  policy  and  questions  arising 
upon  it ;  but  this  is  not  so.  Upon  the  award  being  made,  unless 
the  arbitrators  have  been  guilty  of  fraud,  the  Courts  have  no  power 
to  inquire  whether  the  arbitrators  have  awarded  rightly  or  wrongly, 
according  to  law  or  against  it.  If  the  award  be  regular,  they  must 
treat  the  matter  as  "  rem  jvdicatam.'' 

It  has  been  said  that  parties  best  understand  their  own  affairs, 
[  *«30  ]  and  ought  to  be  permitted  to  make  their  own  contracts ;  *and  the 
less  courts  of  law  and  equity  interfere,  except  merely  to  enforce 
them,  the  better.  There  can  be  no  doubt  of  the  truth  of  this  as  a 
general  rule ;  but  there  are  certain  contracts  which  no  one  would 
contend  ought  to  be  binding ;  for  instance,  suppose  a  man  to  con- 
tract to  commit  a  crime,  or  to  become  the  slave  of  another  for  life, 
all  would  agree  that  such  contracts  were  not  binding,  and  could 
not  be  enforced  in  any  Court.  There  therefore  must  be  some 
limit.  I  quite  agree  it  is  and  ought  to  be  a  very  narrow  one ;  but 
in  my  opinion  the  law  has  included  within  the  limit  stipulations 
whereby  a  man  agrees  that  questions  arising  upon  his  contracts 
and  transactions  shall  be  withdrawn  from  the  jurisdiction  of  the 
ordinary  tribunals  of  the  country.  Such  stipulations,  I  think, 
are  of  the  same  class  as  simple  submissions  to  arbitration  are  at 
common  law,  and  in  their  essential  nature  revocable.  I  cannot  see 
any  distinction  in  this  respect  between  contracts  made  to  submit 
a  contemplated  difference  to  arbitration  and  a  contract  made  after 
one  has  actually  arisen. 

It  was  said  that  the  real  ground  of  the  judgment  in  the  cases 
where  the  agreement  to  refer  was  held  not  to  bar  the  action  was, 
that  they  were  independent  covenants ;  but  this  is  most  certainly 
not  so.  The  true  ground  I  believe  to  be,  that  a  prospective  agree- 
ment  not  to  have  recourse  to  the  courts  of  law  or  equity  of  the 
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country  in  respect  of  future  causes  of  action  to  arise,  is  against  the        scott 
lil>erty  of  the  law,  which  secures  to  every  one  the  right  of  sub-       avbby. 
mitting  to  the  Courts  any  matters  in  respect  of  which  he  claims 
redress:  Sheppard's  Touchstone  (l). 

I  have  only  lo  add,  that  it  appears  from  a  note  in  the  second 
edition  of  Mr.  Watson's  book  on  Awards,  that  the  very  identical 
point  now  in  question  arose  in  the  case  of  Harrison  v.  Douglas  (2), 
in  which  Mr.  Watson  was  counsel ;  *and  that  the  Court  of  Queen's  [  ♦sai  ] 
Bench  held  that  such  a  condition  as  the  present  could  not  be  pleaded 
in  bar  to  the  action.  This  judgment  is  precisely  in  point,  and  I  think 
is  right;  and  it  was  certainly  in  accordance  with  the  opinion  of 
that  portion  of  the  profession  who  were  in  the  practice  of  advising 
on  cases  arising  upon  the  North  Country  club  policies,  who,  until 
the  decision  of  the  Court  of  Exchequer  Chamber  in  this  action,  I 
believe  always  advised  that  such  a  condition  as  the  present  did  not 
oust  the  jurisdiction  of  the  Courts  at  Westminster.  The  prevalence 
of  this  opinion  was  probably  the  reason  why  the  learned  editors 
did  not  notice  the  point  in  their  report  of  the  case. 

For  these  reasons  I  think  judgment  ought  to  be  given  for  the 
plaintifif  in  error. 

[Mr.  Justice  Cbompton  and  Mr.  Baron  Alderson  also  thought 
that  judgment  ought  to  be  given  for  the  plaintiff  in  error.] 


[836  J 


Mb.  Justice  Crbsswell: 

My  Lords, — I  am  of  opinion  that  the  decision  of  the  Court  of 
Exchequer  Chamber  was  right,  and  that  judgment  should  be  given 
for  the  defendant  in  error ;  that  there  was  no  contract  of  insurance 
independent  of  the  rule  upon  which  the  6th  plea  is  founded ;  and 
that  such  rule  is  not  repugnant  to,  or  inconsistent  with,  a  contract 
of  insurance.  No  attempt  has  been  made  by  that  rule  to  oust  the 
jurisdiction  of  the  courts  of  law  or  equity,  either  as  to  the  construc- 
tion of  the  contract,  or  the  remedy  to  be  had  for  the  breach  of  it. 
The  very  rule  contemplates  that  an  action  is  to  be  brought. 

The  whole  of  the  doctrine  as  to  ousting  the  jurisdiction  of  the        [  ^^7  ] 
Courts  appears  to  have  been  based  upon  the  passage  quoted  by 
Mr.  Baron  Parke  (8),  from  Coke  Littleton:    "If  a  man  make  a 
lease  for  life,  and  by  deed  grant  that  if  any  waste,  or  destruction 
be  done,  that  it  shall  be  redressed  by  neighbours,  and  not  by  suit 

(1)  P.  122.  (3)  91  R.  R.  686  (8  Ex.  494). 

(2)  42  R.  R.  417  (3  Ad.  &  El.  396). 
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Scott  or  plea,  notwithstanding  an  action  of  waste  shall  lie,  for  the  place 
Avert.  Wasted,  cannot  be  recovered  without  plea."  The  case  is  not  to  be 
found  in  the  Year  Book,  8  Edw.  III.,  referred  to,  but  is  in  Fitz- 
herbert*s  Abridgment,  "  Waste,"  Placitum  5,  and  the  whole  of  it 
is  given  in  Coke  Littleton.  It  seems  that  this  decision  proceeded 
on  the  ground  that  the  neighbours  could  not  redress  the  wrong 
done ;  that  it  could  only  be  done  by  plea ;  therefore,  notwithstand- 
ing the  deed,  an  action  of  waste  would  lie.  There  is  not  a  word 
leading  to  the  supposition  that  an  action  would  have  been  main- 
tainable, if  neighbours  could  have  given  the  appropriate  redress ; 
or  that  it  might  not  have  been  granted  by  deed,  that  if  a  dispute 
arose  about  waste,  neighbours  should  say  whether  there  had  been 
waste  or  not.  But  in  subsequent  cases  it  has  been  considered 
to  have  established  that  parties  cannot  by  agreement  oust  the 
jurisdiction  of  the  Courts  of  the  realm. 

Another  principle  has  also  been  resorted  to  in  support  of  the 
judgment  given  by  the  Court  of  Exchequer ;  viz.,  that  where  the 
condition  of  an  obligation  in  the  matter  of  it  is  repugnant  to  the 
matter  itself,  there  the  condition  is  void,  and  the  obligation  good : 
Sheppard's  Touchstone,  page  878.  The  law  there  laid  down  is 
correct ;  but  it  is  based  on  the  assumption  that  there  is  a  contract 
independent  of  the  condition.  The  question  here  is,  whether  the 
contract  is  or  is  not  a  conditional  contract.  In  my  opinion  there 
I  *838  ]  is  *no  contract  to  pay  for  a  loss  independent  of  the  condition,  and 
therefore  no  repugnancy. 

Take  the  case  of  an  ordinary  policy  on  goods,  with  a  memorandum 
at  the  foot  as  to  particular  articles.  The  insurance  on  them  is 
subject  to  the  memorandum;  and  no  one  has  ever  thought  of 
saying  that  it  was  repugnant  to  the  general  insurance  on  goods ; 
it  is  part  of  the  contract.     So  here  the  rule  is  part  of  the  contract. 

Then  what  does  the  rule  require?  "That  the  sum  to  be  paid 
by  this  association  to  any  suffering  member  for  any  loss  or  damage 
shall,  in  the  first  instance,  be  ascertained  and  settled  by  the  com- 
mittee ;  and  the  suffering  member,  if  he  agrees  to  accept  such  sum 
in  full  satisfaction  of  his  claim,  shall  be  entitled  to  demand  and 
sue  for  the  same  as  soon  as  the  amount  to  be  paid  has  been  so 
ascertained  and  settled,  but  not  before,  which  can  only  be  claimed 
according  to  the  customary  mode  of  payment  in  use  by  the  society." 
Now,  I  do  not  understand  that  any  of  the  learned  Judges  in  the 
Court  where  this  case  was  in  the  first  instance  decided,  con- 
sidered that  this  part  of  the  rule  was  repugnant  to  the  contract  of 
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insurance.    They  must  therefore  have  thought,  as  I  do,  that  it  was        Sgott 
part  of  tlie  contract,  and  that  there  was  no  contract  independent  of       avert. 
it ;  for  if  there  is  an  ordinary  contract  of  insurance,  that  would  give 
a  right  of  action  immediately  on  the  happening  of  a  loss,  and  a 
rule  requiring  the  assured  to  wait  for  an  adjustment  of  the  loss  by 
the  committee  would  be  repugnant  to  the  contract. 

But  if  this  part  of  the  rule  is  not  illegal,  as  attempting  to  oust 
the  jurisdiction  of  the  Courts,  and  not  void  as  repugnant  to  the 
contract,  it  appears  to  me  that  the  subsequent  part  of  the  rule 
cannot  be  objected  to,  for  it  merely  substitutes  another  mode  of 
ascertaining  the  amount  to  be  *paid  if  the  claimant  is  dissatisfied  [  *^3^  1 
with  the  adjustment  by  the  committee.  The  sole  authority  of  the 
committee  was  to  ascertain  and  settle  the  amount  to  be  paid,  and 
therefore  no  difference  could  arise  between  the  claimant  and  com- 
mittee, except  with  reference  to  the  amount  of  his  claim;  and 
therefore,  when  it  is  provided  that,  "If  a  difference  shall  arise 
between  the  committee  and  any  suffering  member  relative  to  the 
settling  of  any  loss  or  damage,  or  to  a  claim  for  average,  or  any 
other  matter  relating  to  the  insurance,*'  it  is  plain  that  the  word 
''  claim,"  applies  not  only  to  average,  but  also  to  *'  any  other 
matter,"  and  the  provision  for  arbitration  is  intended  to  apply 
only  to  the  amount  of  such  claim,  and  merely  provides  another 
mode  of  inquiring  into  tho  same  matters  which  have  been  before 
the  committee.  In  all  this  I  find  no  attempt  to  prevent  the  Courts 
from  exercising  their  jurisdiction  in  ascertaining  and  adjudicating 
upon  the  rights  of  the  parties  arising  out  of  the  contract  which  they 
have  made.  Nor  do  I  find  any  repugnancy  in  construing  the  policy 
with  the  whole  of  this  rule  as  part  of  it.  In  fact,  it  seeks  only  to 
effect  the  same  thing  in  principle  which  was  held  to  be  effectually 
done  in  Milner  v.  Field  (1).  That  was  an  action  of  assumpsit  for 
goods  sold  and  delivered,  and  work  and  labour.  Plea,  Non-assumpsiU 
The  plaintiff  had  contracted  with  the  defendant  to  build  80  houses 
for  8,180/.,  to  be  paid  by  instalments  as  the  work  progressed : 
Proviso,  that  none  of  the  instalments  should  be  payable  unless  the 
plaintiff  should  deliver  to  the  defendant  a  certificate,  signed  by  the 
surveyor  for  the  time  being  for  the  defendant,  that  the  works  had 
been  in  all  respects  well  and  substantially  performed,  according  to 
the  specification  and  plans.  Some  instalments  had  been  paid,  and 
the  action  was  brought  for  the  balance.  No  certificate  had  been 
given.  There,  as  here,  it  might  ^have  been  urged  that  the  proviso  [  *^^^  ] 
(1)  82  B.  S.  885  (o  Ex.  829). 
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Scott  was  repugnant  to  the  contract,  for  the  contract  was  to  pay  a  certain 
AvEBY.  sum  for  the  houses,  but  the  proviso  gave  the  surveyor  power  to  say 
that  the  price  agreed  for  should  not  be  paid.  But  the  Court  held 
that  the  proviso  was  a  part  of  the  contract,  and  that  by  the  con- 
tract itself,  obtaining  the  certificate  was  made  a  condition  precedent 
to  the  right  to  payment.  So  here,  rule  25  was  part  of  the  contract, 
and  by  the  contract  itself  obtaining  a  settlement  of  the  claim, 
according  to  that  rule,  is  made  a  condition  precedent  to  the  right 
to  maintain  an  action.  And  this  part  of  the  rule,  as  to  maintain- 
ing an  action,  shows  that  it  was  never  intended  to  substitute  the 
arbitrators  for  the  courts  of  law  or  equity,  but  to  make  them 
ancillary  to  an  action  or  suit ;  for  after  the  settlement  by  arbitra- 
tion it  contemplates  an  action  or  suit  on  the  policy,  and  not  on  the 
award. 

I  therefore  think  that,  looking  to  the  record,  judgment  ought  to 
be  given  for  the  defendant  in  error. 

[Mr.  Justice  Wightman  and  Mr.  Justice  Coleridoe:  also  expressed 
the  opinion  that  judgment  ought  to  be  given  for  the  defendant  in 
error.] 

July  10.      Tub  Lord  Chancellor,  after  stating  the  nature  of  the  action,  and 
r"845  1  *^®  pleadings,  said : 

This  question  appears  to  me  to  be  one  merely  of  construction  of 

[  *8'*6  ]  the  policy.  For  there  is  no  doubt  of  the  *general  principle  which 
was  argued  at  your  Lordship's  Bar,  that  parties  cannot  by  contract 
oust  the  ordinary  Courts  of  their  jurisdiction.  That  has  been 
decided  in  many  cases.  Perhaps  the  first  case  I  need  refer  to, 
was  a  case  decided  about  a  century  ago :  Kill  v.  HoUistei'  (i).  That 
was  an  action  on  a  policy  of  insurance,  in  which  there  was  a  clause, 
that  in  case  of  any  loss  or  dispute,  it  should  be  referred  to  arbitra- 
tion. It  was  decided  there  that  an  action  would  lie,  although  there 
had  been  no  reference  to  arbitration. 

Then,  after  the  lapse  of  about  half  a  century,  occurred  a  case 
before  Lord  Eenyon,  and  from  the  language  that  fell  from  that 
learned  Judge,  many  other  cases  had  probably  been  decided  which 
are  not  reported ;  but  in  the  time  of  Lord  Eenyon  occurred  the  case 
which  is  considered  the  leading  case  upon  this  subject,  the  case  of 
Thompson  v.  Cliarnock  (-2).  That  was  an  action  upon  a  charter- 
party,  in  which  there  was  a  stipulation  that  if  any  difference  should 
arise,  it  should  be  referred  to  arbitration.  That  clause  was  pleaded 
(1)  1  WUfi.  p.  129.  (2)  8  T.  B.  139. 
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in  bar  to  the  action  which  had  been  brought  upon  a  breach  of  the        soott 
covenant,  with  an  averment  that  the  defendant  had  been  and  always       avery. 
was  ready  to  refer  the  matter  to  arbitration.     That  was  held  to  be 
a  bad  plea,  upon  the  ground  that  a  right  of  action  had  accrued,  and 
that  the  fact  that  the  parties  had  agreed  that  the  matter  should  be 
settled  by  arbitration,  did  not  oust  the  jurisdiction  of  the  Courts. 

Just  about  the  same  time  occurred  a  case  in  the  Court  of 
Common  Pleas,  when  that  Court  was  presided  over  by  Lord  Eldon, 
the  case  of  TattersaU  v.  Oroote  (1).  That  was  an  action  by  the 
administratrix  of  a  deceased  partner  against  a  surviving  partner, 
for  not  naming  an  arbitrator,  ^pursuant  to  a  covenant  in  the  deed  of  [  *847  ] 
partnership.  To  that  action  there  was  a  demurrer,  and  the  demurrer 
was  allowed.  But  that  case,  I  think,  can  afford  very  little  authority 
in  the  present  action,  or  in  actions  similar  to  the  present,  because 
there  the  covenant  was  only  that  if  any  dispute  arose  between  the 
partners,  they  would  name  an  arbitrator.  One  of  the  partners  died, 
and  his  administratrix  brought  an  action,  and  Lord  Eluon  pointed 
out  that  the  covenant  did  not  apply  to  a  case  where  one  of  the 
partners  was  dead,  and  an  action  was  brought  by  his  representatives. 
Therefore,  in  truth,  that  amounts  to  no  decision  whatever  upon  the 
general  question. 

There  was  then  a  case  before  Sir  Llotd  Kenton  at  the  Bolls,  of 
Halfhide  v.  Fenning  (2),  in  which  he  held  a  different  doctrine. 
That  was  a  bill  for  an  account  of  partnership  transactions.  The 
plea  to  that  bill  was,  that  the  articles  contained  an  agreement  that 
any  difference  which  should  arise  should  be  settled  by  arbitration  ; 
and  the  Master  of  thb  Bolls  allowed  that  plea.  But  I  think  that 
case  cannot  be  relied  upon,  because  it  has  been  universally  treated 
as  having  proceeded  upon  an  erroneous  principle.  There  is  no 
doubt  that  where  a  right  of  action  has  accrued,  parties  cannot  by 
contract  say  that  there  shall  not  be  jurisdiction  to  enforce  damages 
in  respect  of  that  right  of  action.  Now  this  doctrine  depends  upon 
the  general  policy  of  the  law,  that  parties  cannot  enter  into  a 
contract  which  gives  rise  to  a  right  of  action  for  the  breach  of 
it,  and  then  withdraw  such  a  case  from  the  jurisdiction  of  the 
ordinary  tribunals.  But  surely  there  can  be  no  principle  or  policy 
of  the  law  which  prevents  parties  from  entering  into  such  a  con- 
tract as  that  no  breach  shall  occur  until  after  a  reference  has  been 
made  to  arbitration.  "^It  appears  to  me  that  in  such  cases  as  that,  [  *^^^  J 
the  policy  of  the  law  is  left  untouched. 

(1)  2  Boa  A  P.  131.  (2)  2  Br.  C.  C.  336. 
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SooTT  And  that,  I  take  it»  is  what  was  alluded  to  by  Lord  Hardwicke, 

AvEBTi  in  the  case  of  Wellington  y.  Mackintosh  (i),  which  was  this:  The 
articles  of  partnership  in  that  case  contained  a  covenant  that  any 
dispute  should  be  referred.  A  bill  was  filed  by  one  of  the  partners, 
and  a  plea  set  up  that  covenant  to  refer  as  a  bar  to  the  bill.  Lord 
Habdwickb  overruled  the  plea,  but  said  that  the  parties  might  have 
so  framed  the  deed  as  to  oust  the  jurisdiction  of  the  Court.  I  take  it, 
that  what  Lord  Habdwickb  meant  was,  that  the  parties  might  have 
so  framed  the  stipulations  amongst  themselves,  that  no  right  of  action 
or  right  of  suit  should  arise  until  a  reference  had  been  previously 
made  to  arbitration.  I  think  it  may  be  illustrated  thus :  If  I 
covenant  with  A.  to  do  particular  acts,  and  it  is  also  covenanted 
between  us  that  any  question  that  may  arise  as  to  the  breach  of 
the  covenants  shall  be  referred  to  arbitration,  that  latter  covenant 
does  not  prevent  the  covenantee  from  bringing  an  action.  A  right 
of  action  has  accrued,  and  it  would  be  against  the  policy  of  the  law 
to  give  effect  to  an  agreement  that  such  a  right  should  not  be 
enforced  through  the  medium  of  the  ordinary  tribunals.  But  if  I 
covenant  with  A.  B.  that  if  I  do  or  omit  to  do  a  certain  act,  then  I 
will  pay  to  him  such  a  sum  as  J.  S.  shall  award  as  the  amount  of 
damage  sustained  by  him,  then,  until  J.  8.  has  made  his  award, 
and  I  have  omitted  to  pay  the  sum  awarded,  my  covenant  has  not 
been  broken,  and  no  right  of  action  has  arisen.  The  policy  of  the 
law  does  not  prevent  parties  from  so  contracting.  And  the  question 
is  here,  what  is  the  contract  ?  Does  any  right  of  action  exist  until 
I  *849  ]  the  amount  of  damage  has  been  'ascertained  in  the  specified  mode? 
I  think  clearly  not.  The  stipulation  here  is,  that  the  sum  to  be 
paid  to  the  suffering  member  shall  be  settled  by  the  committee. 
Certain  proceedings  are  provided  to  obtain  the  decision  of  arbitrators, 
and  there  is  this  express  stipulation,  that  "the  obtaining  the  decision 
of  such  arbitrators  on  the  matters  and  claims  in  dispute,  is  hereby 
declared  to  be  a  condition  precedent  to  the  right  of  any  member  to 
maintain  any  such  action  or  suit." 

That  the  meaning  of  the  parties  therefore  was,  that  the  sum  to 
be  recovered  should  be  only  such  a  sum  as,  if  not  agreed  upon  in 
the  first  instance  between  the  committee  and  the  suffering  member, 
should  be  decided  by  arbitration,  and  that  the  sum  so  ascertained 
by  arbitration,  and  no  other,  should  be  the  sum  to  be  recovered, 
appears  to  me  to  be  clear  beyond  all  possibility  of  controversy. 
And  if  that  was  their  meaning,  the  circumstance  that  they  have 

(1)  2  Atk.  569. 
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not  stated  that  meaning  in  the  clearest  terms,  or  in  the  most  scott 
artistic  form,  is  a  matter  utterly  unimportant.  What  the  Court  aveby. 
below  had  to  do,  was  to  ascertain  what  was  the  meaning  of  the 
parties  as  deduced  from  the  language  they  have  used.  It  appears 
to  me  perfectly  clear,  that  the  language  used  indicates  this  to  have 
been  their  intention,  that,  supposing  there  was  a  difference  between 
the  person  who  had  suffered  loss  or  damage  and  the  committee  as 
to  what  amount  he  should  recover,  that  was  to  be  ascertained  in  a 
particular  mode,  and  that  until  that  mode  had  been  adopted,  and 
the  amount  ascertained  according  to  that  mode,  no  right  of  action 
should  exist.  In  other  words,  that  the  right  of  action  should  be, 
not  for  what  a  jury  should  say  was  the  amount  of  the  loss,  but  for 
what  the  persons  designated  in  that  particular  form  of  agreement 
should  so  say. 

It  was  argued  that  here  the  arbitrators  were  to  decide,  not  the  [  850  ] 
mere  amount,  but  other  matters,  as,  for  instance,  what  average  was 
to  be  allowed,  whether  there  had  been  a  loss,  and  a  variety  of  other 
matters  which  were  ingeniously  suggested  at  your  Lordships'  Bar. 
In  the  first  place,  if  that  had  been  so,  it  would  not  necessarily 
change  my  view  of  the  case.  I  am  not  at  all  clear  that  it  is  not  so. 
I  observe  the  learned  Judges  differed  about  that.  I  do  not  think 
it  necessary  to  go  into  that,  because  I  am  quite  prepared  to  say 
that,  in  my  view  of  the  case,  that  makes  no  difference  at  all.  If, 
in  consideration  of  a  sum  of  money  paid  to  me  by  A.  B.,  I  agree 
with  him,  that  in  case  J.  S.  should  decide  that  A.  B.  had  fulfilled 
certain  conditions,  and  had  sustained  certain  damage,  and  J.  S. 
should  make  his  award  accordingly,  I  would  pay  to  A.  B.  the  sum  so 
ascertained  and  awarded,  no  right  of  action  would  exist  until  J.  8. 
had  made  his  award. 

I  do  not  go  into  the  question,  therefore,  whether  in  this  case, 
according  to  the  true  construction  of  the  contract,  the  amount  of 
damage  alone  is  to  be  ascertained,  because,  in  my  view  of  the  case, 
the  principle  goes  much  farther.  It  appears  to  me  perfectly  clear, 
that  until  the  award  was  made,  no  right  of  action  accrued,  and 
consequently  the  judgment  of  the  Court  below,  reversing  the  judg- 
ment of  the  Court  of  Exchequer,  and  allowing  the  plea,  was  a 
perfectly  correct  judgment. 

Your  Lordships  have  had  the  benefit  of  the  attendance  of  the 
learned  Judges  on  the  argument  in  this  case.  They  have  differed 
in  their  opinion  upon  it ;  there  was  a  majority,  but  a  bare  majority, 
in  favour  of  the  view  of  which  I  have  taken  of  this  case.    Whichever 
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Scott  way  the  preponderance  of  opinion  among  the  learned  Judges  may 
Avert.  he,  and  however  great  it  may  be  either  way,  of  coarse  the  ultimate 
[  *^5i  J  decision  ^rests  with  your  Lordships ;  but  it  is  always  satisfactory  to 
know  that  the  view  taken  by  your  Lordships  is  in  concurrence  with 
the  opinion  of  the  learned  Judges.  Here  it  is  in  concurrence  with 
the  opinion  of  a  majority,  though  but  a  slender  majority.  However, 
I  entirely  agree  with  the  majority ;  and  I  therefore  humbly  move 
your  Lordships,  that  the  judgment  below  be  affirmed,  and  that 
judgment  be  given  for  the  defendant  in  error,  with  costs. 

Lord  Gampbbll: 

My  Lords,  I  had  the  advantage  of  hearing  this  case  very  fully 
and  ably  argued  at  the  Bar,  and  I  have  very  deliberately  read  the 
opinions  of  the  learned  Judges  who  were  consulted  by  your  Lord- 
ships. I  have  also  the  advantage,  in  coming  to  the  consideration 
of  this  subject,  of  finding  it  quite  entire,  having  taken  no  part  in 
the  decision  in  the  Court  below  (of  course  not  in  the  Court  of 
Exchequer),  in  the  Exchequer  Chamber.  And,  my  Lords,  after  a 
very  deliberate  and  dispassionate  consideration  of  the  case,  I  have 
come  to  the  same  conclusion  with  my  noble  and  learned  friend  on 
the  woolsack.  It  appears  to  me  very  clear  (with  great  deference  to 
the  dissenting  Judges),  that  upon  principle,  and  without  overturning 
any  authority,  your  Lordships  ought  to  affirm  the  judgment  of  the 
Exchequer  Chamber. 

In  the  first  place,  I  think  that  the  contract  between  the  shipowner 
and  the  underwriters  in  this  case  is  as  clear  as  the  English  language 
could  make  it,  that  no  action  should  be  brought  against  the  insurers 
until  the  arbitrators  had  disposed  of  any  dispute  that  might  arise 
between  them.  It  is  declared  to  be  a  condition  precedent  to  the 
bringing  of  any  action.  There  is  no  doubt  that  such  was  the 
intention  of  the  parties ;  and,  upon  a  deliberate  view  of  the  policy, 
^  *852  ]  I  am  of  opinion,  that  it  embraced  not  only  the  ^assessment  of 
damage,  the  contemplation  of  qiiantum,  but  also  any  dispute  that 
might  arise  between  the  underwriters  and  the  insured  respecting 
the  liability  of  the  insurers,  as  well  as  the  amount  to  be  paid.  If 
there  had  been  any  question  about  want  of  seaworthiness,  or  devia- 
tion, or  breach  of  blockade,  I  am  clearly  of  opinion  that,  upon  a 
just  construction  of  this  instrument,  until  those  questions  had  been 
determined  by  the  arbitrators,  no  right  of  action  could  have  accrued 
to  the  insured. 

That  being  the  intention  of  the  parties,  about  which  I  believe 
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there  is  no  dispute,  is  the  contract  illegal  ?  There  is  an  express  Scott 
undertaking  that  no  action  shall  be  brought  until  the  arbi-  avert. 
trators  have  decided,  and  there  is  abundant  consideration  for 
that  in  the  mutual  contract  into  which  the  parties  have  entered ; 
therefore,  unless  there  is  some  illegality  in  the  contract,  the  Courts 
are  bound  to  give  it  efifect.  There  is  no  statute  against  such  a  con- 
tract: then,  on  what  ground  is  it  to  be  declared  illegal?  It  is 
contended,  that  it  is  contrary  to  public  policy:  that  is  rather  a 
dangerous  ground  to  go  upon;  I  say  that  with  great  deference 
before  your  Lordships,  after  the  view  that  was  taken  in  a  very 
important  case  lately  decided  in  this  House  (i) ;  but  what  pretence 
can  there  be  for  saying  that  there  is  anything  contrary  to  public 
policy  in  allowing  parties  to  contract,  that  they  shall  not  be  liable 
to  any  action  until  their  liability  has  been  ascertained  by  a  domestic 
and  private  tribunal,  upon  which  they  themselves  agree  ?  Can  the 
public  be  injured  by  it?  It  seems  to  me  that  it  would  be  a  most 
inexpedient  encroachment  upon  the  liberty  of  the  subject  if  he  were 
not  allowed  to  enter  into  such  a  contract.  Take  the  case  of  an 
insurance  club,  of  which  there  are  many  in  the  north  of  England ; 
a  noble  Lord  now  present,  who  is  connected  with  that  part  of  the 
country,  is  probably  *aware  of  it :  there  are  insurance  clubs  of  this  [  *853  ] 
sort  in  Newcastle  and  in  all  the  sea-ports  of  the  north.  Is  there 
anything  contrary  to  public  policy  in  saying  that  the  Company 
shall  not  be  harassed  by  actions,  the  costs  of  which  might  be 
ruinous,  but  that  any  dispute  that  arises  shall  be  referred  to  a 
domestic  tribunal,  which  may  speedily  and  economically  determine 
the  dispute  ?  I  can  see  not  the  slightest  ill  consequences  that  can 
flow  from  such  an  agreement,  and  I  see  great  advantage  that  may 
arise  from  it.  Public  policy,  therefore,  seems  to  me  to  require  that 
effect  should  be  given  to  the  contract. 

Then,  my  Lords,  when  we  come  to  the  decided  oases,  if  there  had 
been  any  decision  which  had  not  been  reviewed  by  your  Lordships, 
which  adjudged  such  a  contract  to  be  illegal,  I  should  ask  your 
Lordships  to  reverse  it ;  for  it  would  seem  to  me  really  to  stand  on 
no  principle  whatsoever.  It  probably  originated  in  the  contests  of 
the  different  Courts  in  ancient  times  for  extent  of  jurisdiction,  all 
of  them  being  opposed  to  anything  that  would  altogether  deprive 
every  one  of  them  of  jurisdiction.  There  is  a  saying  of  Lord  Coke, 
which  is  the  original  foundation  of  this  doctrine :  it  is  this,  ''  If  a 
man  makes  a  lease  for  life,  and  by  deed  grant  that  if  any  waste  or 
(1)  Eyerton  v.  Broundow,  94  B.  B.  1  (4  H.  L.  C.  1). 
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800TT  destruction  be  done,  that  it  shall  be  redressed  by  neighbours,  and 
Atbbt.  ^ot  by  suit  or  plea ;  notwithstanding,  an  action  of  waste  shall  lie, 
for  the  place  wasted  cannot  be  recovered  without  a  plea."  Where 
an  action  is  indispensable,  you  cannot  oust  the  Court  of  its  jurisdic- 
tion over  the  subject,  because  justice  cannot  be  done  without  the 
exercise  of  that  jurisdiction.  That  is  all,  and  there  is  no  doubt 
about  that.  This  is  the  foundation  of  the  doctrine  that  the  Courts 
are  not  to  be  ousted  of  their  jurisdiction. 
But  I  am  glad  to  think  that  there  is  no  case  that  I  am  aware  of 
[  *^54  ]  j^Yyo^t  will  be  overturned  by  your  Lordships'  a£Qrming  *the  judgment 
now  in  dispute.  Because  all  that  has  been  hitherto  decided  in 
Thompson  v.  Chai-nock,  and  the  other  cases  referred  to,  is  this,  that 
if  the  contract  between  the  parties  simply  contains  a  clause  or 
covenant  to  refer  to  arbitration,  and  goes  no  further,  then  an  action 
may  be  brought  in  spite  of  that  clause,  although  there  has  been  no 
arbitration.  But  there  is  no  case  that  goes  the  length  of  saying, 
that  where  the  contract  is  as  it  is  here,  that  no  right  of  action  shall 
accrue  until  there  has  been  an  arbitration ;  then  an  action  may  be 
brought,  although  there  has  been  no  arbitration.  Now,  in  this 
contract  of  insurance  it  is  stipulated,  in  the  most  express  terms, 
that  until  the  arbitrators  have  determined,  no  action  shall  lie  in 
any  Court  whatsoever.  That  is  not  ousting  the  Courts  of  their 
jurisdiction,  because  they  have  no  jurisdiction  whatsoever,  and  no 
cause  of  action  accrues  until  the  arbitrators  have  determined. 
Therefore,  witliout  overturning  the  case  of  Thompson  v.  Charnock, 
and  the  other  cases  to  the  same  effect,  your  Lordships  may  hold 
that,  in  this  case,  where  it  is  expressly,  directly,  and  unequivocally 
agreed  upon  between  the  parties  that  there  shall  be  no  right  of 
action  whatever  till  the  arbitrators  have  decided,  it  is  a  bar  to  the 
action  that  there  has  been  no  such  arbitration. 

It  gives  me  great  satisfaction  to  know  that  while  this  case  has 
been  pending,  there  has  been  a  decision  bearing  upon  this  question 
in  the  Court  of  Exchequer,  in  which  this  case  arose  (a  Court  which 
has  recently  lost  a  very  great  ornament  and  a  very  high  authority), 
and  that  case  is  expressly  in  point  with  the  present,  and  seems  to 
me,  farther,  to  show  that  this  judgment  of  the  Court  of  Exchequer 
Chamber  ought  to  be  affirmed.  My  Lords,  that  is  a  case  which 
was  decided  in  Hilary  Term  of  the  present  year :  it  is  the  case  of 
[*865]  Brown  v.  Ocerhary  (\).  It  was  an  action  *on  a  horse-race.  The 
winner,  who  had  contributed  to  the  sweepstakes,  said  that  his  horse 

(1)  11  Ex.  716. 
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had  won,  and  brought  an  action  against  the  stake-holder  to.  recover  Soott 
the  stakes.  But  it  was  a  condition  of  the  race,  that  if  any  dispute  avert. 
arose,  the  stewards  should  decide.  He  first  attempted  to  say  that 
the  stewards  had  decided  ;  but  it  turned  out  that  the  stewards  had 
not  decided,  for  they  differed  in  opinion.  Then  he  attempted  to 
show  that  his  horse  had  won.  But  the  Judge  held  that  he  could 
not  go  into  that;  that  even  if  the  horse  could  clearly  be  shown  to 
have  won,  the  action  had  not  accrued  till  the  arbitrators,  the 
stewards,  had  determined ;  and  so  the  plaintiff  was  nonsuited. 
The  case  was  brought  before  the  Court  of  Exchequer,  and  the 
Judges  of  that  Court  unanimously  concurred  in  the  ruling  of  the 
Judge  at  Nisi  Prius,  and  upon  this  very  reason,  that  it  was  part  of 
the  contract  that  the  stewards  should  decide,  and  not  a  jury,  and 
that  it  could  not  be  brought  before  a  jury  till  the  stewards  had 
determined  ;  and  they  would  not  allow  the  plaintiff  to  recover  either 
the  sweepstakes  or  his  own  contribution,  and  the  nonsuit  was 
confirmed.  Now  I  cannot  distinguish  that  case,  in  principle,  from 
the  present.  Substitute  stewards  for  arbitrators,  and  it  is  the  same 
question,  whether  it  is  a  contract  of  insurance,  or  a  contract  upon 
a  horse-race,  which  by  Act  of  Parliament  is  legal.  The  Court  of 
Exchequer  held,  that  in  that  case  the  action  could  not  be  main- 
tained until  the  stewards  had  decided,  and  that  therefore  it  was  a 
good  defence  to  the  action  that  the  stewards  had  not  decided. 
Here  the  plea  is,  that  the  arbitrators  have  not  decided  as  to  the 
liability  of  the  underwriters,  or  the  amount  to  be  recovered,  and 
therefore  an  action  will  not  lie.  That  seems  to  me  to  be  a  strong 
authority  in  point,  and  calculated  to  remove  any  scruples  that  any 
of  your  Lordships  *may  have  in  maintaining  the  judgment  of  the  [  *85r.  ] 
Court  of  Exchequer  Chamber. 

For  these  reasons,  I  am  happy  to  say  that  I  entirely  concur  in 
the  view  of  this  case  taken  by  my  noble  and  learned  friend  the 
Lord  Chancellob,  and  I  think  the  judgment  ought  to  be  affirmed. 

Thb  Lord  Chancellor: 

I  ought  to  state,  before  I  put  the  question,  that  I  have  com- 
municated with  Lord  Brouoham,  who  heard  the  case  argued,  but  is 
now  absent,  in  consequence  of  illness,  and  he  authorises  me  to  say 
that  he  entirely  concurs  in  the  view  which  my  noble  and  learned 
friend  and  myself  have  taken  of  this  case. 

Judgment  fai'  the  defendant  in  en'or,  with  costs. 
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OSWALD   V.   MAYOR,  &a,   of  BERWICK-UPON- 
TWEED  (I). 

(5  H.  L.  C.  856—872 ;  S.  C.  25  L.  J.  Q.  B.  383 ;  2  Jur.  N.  8.  743.) 

The  5  &  6  Will.  IV.  c.  76,  8.  58,  required  that  the  council  of  a  borough 
should  annually  elect  the  treasurer  of  the  borough.  While  that  Act  was 
in  force,  D.  M.  was  elected  treasurer  of  the  borough  of  "i^Berwiok  for  "  the 
year  ending  9  November,  1842,  if  it  should  so  long  please  the  said  council, 
but  not  otherwise."  He  gave  a  bond  with  sureties  for  the  due  discharge  of 
the  duties  of  his  office.  The  bond  recited  the  election,  and  was  conditioned 
for  the  due  accounting  by  D.  M.  for  all  such  monies,  &c.  '*  as  I,  the  said 
D.  M.,  shall  or  may  recover,  or  receive,  in  virtue  of  my  said  appointment 
as  treasurer  as  aforesaid,  duiing  the  whole  time  of  my  continuing  in  the 
said  office  in  consequence  of  the  said  election,  or  under  any  annual  or  other 
future  election  of  the  said  council,  to  the  said  office."  After  this  bond  had 
been  given,  the  6  &  7  Viet.  o.  89,  was  passed.  The  6th  section  of  that  Act 
repealed  the  d8th  section  of  the  previous  statute,  and  directed  that,  instead 
of  the  treasurer  being  annually  elected,  he  should  *'  hold  his  office  during 
the  pleasure  of  the  council  for  the  time  being.*'  D.  M.  was  re-elected  in 
November,  1843,  after  the  passing  of  this  latter  statute;  no  fresh  bond  was 
taken : 

Held,  that  under  the  original  bond,  the  sureties  continued  liable ;  that 
the  election  in  November,  1843,  was  *'  a  future  election,"  within  the  true 
intent  and  meaning  of  the  bond ;  and  that  D.  M.  did  continue  in  the  offioe 
of  treasurer  within  the  true  intent  and  meaning  of  the  bond. 

This  was  an  action  of  covenant.  By  a  deed  poll  or  writing 
obligatory,  dated  in  January,  1842,  under  the  hands  and  seals  of 
David  Murray,  John  Campbell  Benton,  James  Jeffreys  Oswald, 
William  Murray,  and  John  Johnston,  the  last  four  persons  became 
bound  as  sureties  for  the  due  discharge  by  David  Murray  of  the 
duties  of  the  oflSce  of  treasurer  of  the  borough  of  Berwick-upon- 
Tweed.  The  deed  recited  the  resolution  of  the  town  council,  passed 
in  the  previous  December,  requiring  sureties  to  the  amount  of 
2,000/.,  and  that  "  at  every  quarterly  and  adjourned  meeting  of  the 
council,  and  also  at  any  special  meeting,  if  then  required  so  to  do, 
the  treasurer  should  present  a  correct  account  of  the  cash  in  his 
possession,  and  that  the  treasurer  should  be  appointed  for  the 
remainder  of  the  year,  ending  the  9th  of  November,  1842,  if  it 
should  so  long  please  *the  said  council,  but  not  otherwise."  The 
deed  then  recited  the  appointment  of  David  Murray,  and  declared 
the  duties  he  undertook,  one  of  which  was,  "  well  and  truly  to  pay 
unto  the  said  mayor,  &c.,  or  to  their  successors  in  office,  all  such 
rents,  sum  and  sums  of  money,  principal,  interest,  and  penalties, 
and  other  monies  whatsoever,  as  I,  the  said  David  Murray,  shall  or 

■iy  recover  or  receive,  in  virtue  of  my  said  appointment  as  treasurer 


>  fiaihj  V.    Dt    (\ffijngny  (1869) 
\  Q.  B.  180,  186,  38  L.  J.  a  B. 


98  ;  Coif  ins  v.  Coflivs  (1884)  9  App.  Cas. 
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as  aforesaid,  during  the  whole  time  of  my  continuing  in  the  said      Oswald 
office,  in  consequence  of  the  said  election,  or  under  any  annual  or    mayor,  &c. 
other  future  election  of  (by)  the  said  council  to  the  said  office."  ®'  ^^]J[.^°^' 
The  liability  of  the  sureties  was  limited  to  the  sum  of  2,0002.    The      Tweed. 
declaration  averred,  that  D.  Murray  "  held  the  said  office  in  con- 
sequence and  under  and  by  virtue  of  the  said  election  in  the  deed 
poll  mentioned,  and  in  consequence  and  under  and  by  virtue  of 
other  future  elections  of  the  said  council  to  the  said  office,  from  the 
time  of  the  making  of  the  said  deed  poll  until  and  at  and  after 
the  respective  times  of  the  receiving  and  receipt  by  him  as  such 
treasurer  as  aforesaid  of  the  monies,  &c."    Breach. 

The  defendant  pleaded  several  pleas,  of  which  the  sixth  and 
seventh  are  alone  material  to  be  considered.  The  sixth  plea  stated, 
that  after  the  passing  of  the  6  &  7  Vict.  c.  89  (l),  the  council,  in 
November,  1848,  under  the  authority  of  that  Act,  appointed  David 
Murray  to  be  treasurer  of  the  borough  thenceforth  during  the 
pleasure  of  the  council  for  the  time  being,  and  he  then  accepted  and 
continued  in  the  office,  under  and  by  virtue  of  the  last-mentioned 
election,  and  not  *under  any  other  election  or  appointment  whatso-  [  *859  ] 
ever.  The  plea  then  alleged  performance  of  the  duties  until  and  at 
the  time  of  the  said  re-election  in  November,  1848. 

The  seventh  plea  alleged  the  making,  delivery,  and  the  acceptance 
by  the  mayor,  &c.  of  another  bond,  in  satisfaction  and  discharge  of 
the  first. 

The  plaintiff  demurred  to  these  pleas,  and  took  issue  on  the  rest. 
The  verdict  was  given  for  the  plaintiff  on  all  the  issues  of  fact,  but 
the  judgment  was  stayed  till  there  should  be  a  decision  on  the 
demurrer.  After  hearing  an  argument  on  the  demurrer,  the  Court 
of  Queen's  Bench  held  that  the  change  of  the  mode  of  election  in 
November,  1848,  did  not  release  the  defendants,  for  that  the  func- 
tions and  duties  of  the  office  remaining  the  same,  the  office  remained 
the  same  as  before  (2).  The  Judges  in  the  Exchequer  Chamber 
(Lord  Chief  Justice  Jbbvis,  Lord  Chief  Baron  Pollock,  and  Mr. 
Baron  Maulb,  diss.)  afterwards  affirmed  that  judgment  (3).  This 
writ  of  error  was  then  brought.  The  Judges  were  summoned, 
and  Mr.  Baron  Alderson,  Mr.  Justice  Coleridge,  Mr.  Justice  Wight- 
man,  Mr.  Justice  Cresswell,  Mr.  Justice  Erie,  Mr.  Justice  Williams, 

(1)  Which  by  b.   6  directs  that  in  of  the  council  for  the  time  being, 

future  the    office  of  treasurer    of   a  (2)  1  £1.  &  Bl.  295. 

borough  is  not  to  be  subject  to  annual  (3)  3  El.  &  Bl.  653. 
election,  but  to  be  during  the  pleasure 
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Mr.  Baron  Martin.  Mr.  Justice  Crompton,  Mr.  Justice  Crowder,  and 
Mr.  Baron  Bramwell,  attended. 

Sir  F.  Kelly  and  Mr.  Joseph  Brown  for  the  plaintiff  in  error  : 

This  case  must  be  treated  upon  principle,  because  no  other 
resembles  it  in  its  circumstances,  and  because,  though  this  writ  of 
error  is  brought  against  the  judgments  of  two  Courts,  three  Judges  of 
the  highest  authority  were  dissentients  in  the  Court  of  Exchequer 
Chamber.    The  principle  *of  law  might  be  thought  to  have  been 
fully   settled  by  the  case  of  Lord  Arlington  v.  Merricke  (l),    that 
wherever  there  is  a  change  in  the  nature  of  the  matter  in  respect  of 
which  the  suretyship  was  entered  into,  the  surety  was  discharged. 
There  has  been  such  a  change  in  this  case.    At  the  time  the  bond 
now  sued  on  was  executed,  the  office  was  an  annual  office ;  the  prin- 
cipal was  certainly  liable  to  account  at  the  end  of  the  year,  and 
might  be  called  on  to  account  at  intermediate  periods  between  the 
date  of  his  appointment  and  the  termination  of  it.    He  might  not 
be  re-elected  if  he  did  not  then  duly  account.    That  was  a  protec- 
tion to  the  sureties:  Whitcher  v.  Hall(^.     The  sureties  must  be 
considered  to  have  bound  themselves  only  with  reference  to  that 
annual  liability  to  account,  which  would  of  course  be  a  far  greater 
protection  to  them  than  if,  by  the  very  tenure  of  the  office,  the 
accounting  might  be  postponed,  and  an  accumulation  of  arrears 
might  arise.     The  declaration  here  shows  that  the  liability  now 
sought  to  be  charged  against  them  has  arisen  entirely  from  the 
postponement  of  this  early  liability  to  account.     The  not  duly 
accounting  is  alleged  to  have  occurred  between  the  day  of  the  first 
election  and  the  24th  of  June,  1848.     The  principal  might  have 
been  called  on  to  account  only  at  the  last-named  period,  and  then 
these  sureties  could  not  be  liable.     This  delay  in  accounting  is  the 
mischief  against  which  the  rule  of  law  would  protect  them.   *   *   * 

The  words  "under  any  annual  or  other  future  election,"  do  not 
mean  such  an  election  as  that  which  has  now  taken  place  under 
the  6  &  7  Vict.  c.  89 ;  that  sort  of  election  was  not  then  anticipated ; 
it  would  have  been  illegal  when  this  deed  was  executed ;  and  the 
contract,  especially  in  a  statutory  obligation  like  this,  must  be 
taken  to  have  reference  to  the  state  of  the  law  at  the  time  the 
contract  was  made.  These  words  must  mean  ''  other  future  election 
according  to  the  provisions  of  the  law  now  in  existence,"  which 
would  be  an  annual  election ;  or  they  might  be  introduced  to  meet 
(1)  2  Wms.  Saund.  403-411.  (2)  29  E.  B,  244  (5  B.  &  C.  269\ 
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the  possible  recurrence  of  an  election  such  as  was  then  made,       Obwald 
namely,  one  made  in  the  early  part  of  the  year,  and  terminating  in     mayor,  &c. 
the  November  of  the  same  year :  but  they  certainly  could  not  have  ^^  ^^!^^^^' 
been  intended  to  meet  the  case  of  an  election  for  a  longer  period  than       Tweed. 
a  year.    They  must  be  construed  according  to  the  recital  in  the  deed, 
which  supposes  future  appointments  to  be  made  according  to  the 
law  in  force  when  the  deed  was  executed. 

The  authorities  show  that  these  are  the  established  principles  of 
construction  applicable  to  cases  on  the  liability  of  sureties  :  [North- 
Western  Railivay  Company  y.  Whinray  (1),  Kitsan  v.  Jiilmn  (^), 
Bonar  v.  Macdonald{^),  Bartlett  v.  The  Attorney-General  (^)]. 

The  Solicitor-General  (Sir  R.  Bethell)  and  Mr.  Manisty  for  the        [  802  ] 
defendants  in  error : 

The  argument  on  the  other  side,  as  to  the  change  in  the  time  of 
accounting,  cannot  be  sustained  when  the  words  of  the  98 rd  sect,  of 
the  6  &  6  Will.  lY.  o.  76,  are  considered.  By  that  section  it  is  directed 
that  the  accounts  shall  be  rendered  once  a  year;  when  annual 
election  to  the  office  was  dispensed  with  by  the  6  &  7  Vict,  no 
change  was  made,  and  there  was  no  necessity  for  introducing  into 
that  statute  any  provision  on  the  subject.     That  remains  as  before. 
There  has  not,  therefore,  been  any  such  change  in  the  nature  of  the 
office  as  to  render  applicable  any  of  *the  cases  or  of  the  principles       [  *863  ] 
referred  to  by  the  other  side.     Murray  was  continued  in  the  office, 
within  the  meaning  of  the  bond,  his  re-appointment  being  a  con- 
tinning  by  "  other  future  election,"  as  therein  described.     Sureties 
are  at  liberty  by  law  to  enter  into  such  a  contract,  and  the  words  of 
the  bond  show  that  here  they  have  entered  into  it. 

The  argument  that  the  words  ''  any  annual  or  other  future 
election,"  must  mean  an  election  for  the  same  legal  duration  as 
that  which  then  existed,  is  answered  by  the  case  of  Augero  v. 
Keen  (5),  where  such  words  were  declared  by  Lord  Abingbr  to  mean 
the  nature  of  the  office,  not  its  duration.  An  alteration  in  the 
nature  of  the  office  is  alone  material.  No  such  alteration  has  been 
made  here. 

It  may,  however,  be  admitted  that  these  contracts  are  to  be  con- 
strued with  reference  to  the  law  in  existence  at  the  time  they  were 
made ;  but  how.  would  that  affect  this  case  ?    The  law  at  the  time 

(1)  102  R  E.  484  (10  Ex.  77).         (3)  88  E.  R  60  (3  H.  L.  C.  226). 

(2)  99  E.  B.  788  (24  L.  J.]  (N.  S.)    (4)  Parker,  277. 

a  B.  202  ;  4  El.  &  Bl.  854.  (5)  1  M.  &  W.  390. 
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required  an  annual  election,  but  the  words  of  the  contract,  "  other 
future  election/'  show  that  the  parties  meant  the  contract  to  be 
in  force  during  the  whole  time  D.  Murray  was  in  office,  under 
whatever  form  of  election  he  might  hold  his  office. 

The  cases  are  easily  answered.  In  The  Noiih-  Western  Company  v. 
Whinray  (])  the  payment  was  an  essential  part  of  the  contract,  and 
the  nature  of  the  contract  was  altered  when  a  salary  was  changed 
to  a  payment  by  a  commission  on  the  quantity  of  coal  sold.  In 
Kitson  V.  Julian  (2)  the  obligation  was  only  for  one  year,  at  the 
expiration  of  which  it  came  to  an  end,  and  the  principal  held  the 
office  beyond  that  period.  There  is  no  doubt  about  the  principles 
stated  in  the  judgment  in  Bonar  v.  Macdonald{s),  namely,  that  in 
order  to  discharge  the  surety  there  must  *be  something  which 
prejudices  him,  or  amounts  to  a  new  contract.  There  is  nothing  of 
the  kind  here.  Bartlett  v.  llie  A  ttorney-Genei'al  (4)  does  not  resemble 
the  present,  for  there  the  nature  and  extent  of  the  principal's  duty 
were  changed,  and  a  new  responsibility,  of  a  larger  kind  than  before 
existed,  was  sought  to  be  cast  on  the  surety.  On  the  other  hand, 
the  cases  of  Frank  v.  Edwards  (5),  and  Worth  v.  Newton  (e),  are 
instances  where,  even  without  such  strong  words  as  are  found  in 
this  case,  the  liability  of  the  surety  was  held  to  continue. 

Sir  F.  Kelly  [was  heard  in  reply] . 

The  Lord  Chancbllor  proposed  that  the  following  questions 
should  be  put  to  the  Judges : 

''Whether  the  election  of  David  Murray  in  the  sixth  plea, 
mentioned  to  have  been  made  on  the  9ih  of  November,  1848,  was  a 
future  election  to  the  office  of  treasurer  within  *the  true  intent  and 
meaning  of  the  bond  stated  in  the  declaration  ?  " 

**  Whether  after  such  election  the  said  David  Murray  did  continue 
in  the  office  of  treasurer  within  the  true  intent  and  meaning  of  the 
said  bond  ?  " 

Agreed  to. 

June  27.        Mb.  BaBON  AlDERSON  : 

My  Lords,— Her  Majesty's  Judges  have  considered  the  two 
questions  put  by  your  Lordships  to  them,  and  they  have  deputed 
me  to  give  their  unanimous  answer. 


[  ♦866  ] 


(1)  102  K  E.  484  (10  Ex.  77). 

(2)  99  R.  E.  788  (24  L.  J.  (N. 
Q.  B.  202  ;  4  El.  &  Bl.  854). 

(3)  88  E.  E.  60  (3  H.  L,  C.  226). 


(4)  Parker,  277. 
S.)    (5)  91  E.  B.  448  (8  Ex.  214). 
(6)  102  E.  E.  560  (10  Ex.  247). 
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As  to  the  first  question,  we  are  all  of  opinion  that  it  must  be      Oswald 
answered  in  the  aflSrmative.  Mayor,  &c. 

By  the  recitals  in  the  bond,  dated  on  the  15tli  of  January,  1842,  «^  "pf^'''''" 
it  was  stated  that  the  council  of  the  borough  and  town  of  Berwick-  Tweed. 
upon-Tweed  had,  on  the  11th  of  January,  1842,  elected  David 
Murray  treasurer,  at  a  salary  of  60i.  from  the  corporation  fund, 
and  lOL  from  the  borough  fund,  and  that  the  treasurer  was  directed 
to  find  sureties ;  and  that  at  every  quarterly  and  adjourned  meeting 
of  the  council,  and  at  any  special  meeting,  if  required  so  to  do,  he 
should  present  a  correct  account  of  the  cash  in  his  possession. 
And  it  was  lastly  agreed  that  the  treasurer  should  be  appointed  ior 
the  remainder  of  the  year  ending  the  9th  of  November,  1842,  if  it 
should  so  long  please  the  council,  but  not  otherwise.  It  was  then 
provided  that  the  sureties  should  be  bound  for  David  Murray 
during  the  whole  time  of  his  continuing  in  office,  in  consequence  of 
the  said  election, "  or  under  any  annual  or  other  future  election  " 
of  the  said  council  to  the  said  office. 

At  the  time  when  this  bond  was  executed  the  office  of  treasurer 
was  an  annual  office,  to  which,  under  the  statute  5  &  6  Will.  lY. 
c.  76,  s.  58,  the  council  was  in  every  year  to  appoint  a  person ;  but 
by  the  6  &  7  Vict.  c.  89,  s.  6,  the  Legislature,  after  reciting  that 
this  office  was  then  an  annual  one,  and  that  such  annual  appoint- 
ment was  inconvenient  *and  unnecessary,  directed  the  council  in  I  *866  ] 
future  to  appoint  to  such  office  during  pleasure.  This  Act  of 
Parliament  came  into  operation  on  the  24th  of  August,  1848,  during 
the  currency  of  the  period  for  which  the  first  annual  election  of 
David  Murray  was  made,  that  year  ending  on  the  9th  of  November, 
1848.  Under  this  new  law  the  re-election  of  David  Murray  took 
place,  to  which  your  Lordships'  first  question  relates. 

Now  what  was  the  liability  which  the  sureties  undertook  ?  It 
was,  to  be  answerable  for  David  Murray's  defaults  during  his  con- 
tinuance in  the  office.  Any  breach,  therefore,  in  the  continuity  of 
his  holding  the  office  would  put  an  end  to  their  liability.  No  such 
breach  of  continuity,  however,  happened.  But  then,  according  to 
the  case  of  Arlington  v.  Merricke  (1),  coupled  with  and  explained  by 
the  case  of  The  Liverpool  Waterworks  Company  v.  Atkinson  (2),  the 
responsibility,  which  according  to  the  first  of  those  cases  would 
have  been  confined  to  the  period  limited  by  the  first  election,  may 
be  increased  in  its  duration  by  the  words  of  the  covenant,  if  their 
reasonable  and  proper  construction  will  warrant  it.     That  is  then 

(1)  2  Wms.  Saund.  403.  (2)  6  East,  507. 
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Oswald      the  question  here.    It  is  certain  that  the  sureties  meant  not  to 

Mayob,  &c.    li^^i^i  their  responsibility  to  the  first  election  ;  for  they  agree  to  be 

^"^  upoN-^^*^"  bound,  *'if  David  Murray  continues  in  the  said  office  under  any 

Tweed.  annual  or  other  future  election."  What  do  these  words  mean? 
In  the  first  place,  they  mean  that  he  must  continue  in  the  said 
office;  and  this  restrains  the  liability,  not  merely  by  the  continuity, 
but  also  by  the  identity  of  the  office.  Its  duties,  therefore,  piimd 
facie,  must  not  be  changed  ;  its  liabilities  and  checks  must  not  be 
varied  ;  nor  even  its  duration  or  tenure  altered. 

[  ♦867  ]  But  then  this  last,  it  is  said,  is  specially  provided  for  by  *the 

other  words  **  annual  or  other  future  election  ;'*  for  the  natural 
meaning  of  those  words  is  *'  any  future  election,  whether  annual  or 
other  than  annual."  If  so,  the  bond  contains  a  declaration  that 
the  sureties  will  be  liable  though  the  duration  or  tenure  of  the  office 
be  changed,  and  although  the  appointment  may  cease  to  be  annual. 
And  in  truth  that  change  entails  all  the  consequences  which  neces- 
sarily follow  it,  even  as  to  the  change  of  liabilities,  if  any  there  be ; 
for  if  the  change  of  the  duration  was  contemplated,  and  the  mere 
change  of  duration  necessarily  vniies  the  liability  to  account,  that 
alteration  of  the  liability  to  account  must  be  considered  as  contem- 
plated also.  And  this  would  make  it  immaterial  to  consider  the 
learned  counsel's  elaborate  argument  as  to  increase  of  the  risk 
arising  out  of  the  necessity,  if  the  appointment  remained  annual, 
of  an  accounting  during  each  year  or  within  three  months  after  its 
end,  having  been  varied  by  the  appointment  becoming  an  appoint- 
ment to  the  office  during  pleasure.  This,  even  if  well  founded, 
which  may  be  doubted,  would  not  alter  the  result ;  for  it  is  an 
alteration  of  the  risk  which  necesBnrily  follows,  if  at  all,  from  the 
mere  change  of  the  duration  of  the  office,  and  if  that  change  was 
contemplated,  this  increase  of  the  risk  must  have  been  contemplated 
also. 

But  then  it  was  said  that  words  such  as  these  with  which  we 
have  to  deal  are,  according  to  Arlington  v.  Merricke,  and  various 
other  cases,  to  be  modified  and  construed  according  to  the  words  of 
the  recital  of  the  deed ;  and  then  it  is  suggested  that  the  deed  must 
be  construed  as  containing  a  recital  that  the  future  appointments 
must  be  made  according  to  the  law  which  was  in  force  when  the 
deed  was  executed.  But  this  is  a  mere  fallacy,  wholly,  we  think, 
inconsistent  with  the  words  of  the  covenant,  which  are  quite  general. 

L  86fi  ]  The  reason  for  referring  to  the  recitals  in  a  deed  is  because,  from 

the  circumstances  and  facts  there  stated,  the  parties  themselves 
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have  plainly  expressed  their  intention ;  and  consequently  in  accord-      Oswald 
ance  with  that  expressed  and  specific  intention  the  Courts  construe    mayor  &c 
and  modify  the  more  general  words  of  their  covenant.     But  it  is  ^^  Berwick- 

UPON- 

somewhat  strange  to  propose  that  the  Court  should  construe  their  Tweed. 
covenant  )>y  what  must  be  at  most  an  implied  recital  suggested  by 
the  counsel,  and  that  where  there  is  no  express  recital  on  this  sub- 
ject at  all.  And  therefore,  after  all,  we  can  only  in  the  present 
case  construe  the  words  of  the  covenant  without  any  such  light 
being  thrown  upon  them ;  and  doing  so  we  cannot  doubt  that  the 
natural  and  reasonable  construction  of  the  words  ''  under  any  annual 
or  other  future  election  "  is  **  under  any  future  election,  whether 
annual  or  other  than  annual.*' 

An  election  "  during  pleasure  "  is  beyond  all  doubt  an  election 
''  other  than  annual."  No  one  could  have  doubted,  if  the  words  of 
the  covenant  had  been  ^'  annual  or  during  pleasure."  The  words 
used,  however,  do  include  that,  and  something  more,  for  they  include 
all  future  elections,  biennial  or  triennial,  or  in  any  other  manner. 

According  to  this  construction,  which  we  think  to  be  the  true 
one,  the  office  remains  the  same  in  all  respects.  It  is  unchanged 
as  to  its  duties,  and  as  to  its  liabilities  also,  except  so  far  as  the 
latter  are  necessarily  altered,  if  at  all,  by  the  alteration  of  its  tenure 
or  duration.  It  is  undoubtedly  changed  as  to  its  tenure  and 
duration ;  but  then  we  think  that  this  being  provided  for  specially 
by  the  bond,  does  not  make  any  difference  in  the  continued  responsi- 
bility of  the  sureties. 

We  therefore  unanimously  answer  your  Lordships'  first  question, 
that  in  our  opinion  the  election  of  David  Murray  on  the  9th 
November,  1848,  was  a  future  election  *  within  the  bond.  And  we  |  •869  ] 
answer  your  Lordships'  second  question,  that  in  our  opinion,  after 
such  election  David  Murray  continued  in  the  office  of  treasurer 
within  the  true  intent  and  meaning  of  the  bond. 

Thb  Lord  Chancellor: 

My  Lords, — Before  I  finally  advise  your  Lordships  as  to  the 
course  to  be  taken  upon  this  writ  of  error,  I  should  wish  to  have  an 
opportunity  of  considering  a  little  more  attentively  the  opinion  of 
the  learned  Judges  which  has  just  been  delivered  by  Mr.  Baron 
Alderson.  At  the  same  time  I  feel  myself  entitled  to  say  that  their 
opinion  entirely  accords  with  that  which  I  formed  when  I  heard  the 
argument.  But  before  I  finally  advise  your  Lordships  as  to  the 
course  which  I  think  you  ought  to  take,  I  wish  to  compare  the 
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fR.R. 


Oswald 

r. 

Matob,  &c. 

OF  Bebwick- 

UPON- 

Tweed. 
July  16. 


[  '870  ] 


language  which  has  been  so  clearly  stated  in  that  opinion  with  the 
opinions  of  the  three  learned  Judges  in  the  Court  below,  who  came 
to  an  opposite  conclusion. 

The  Lord  Ghancrllob: 

My  Lords, — The  question  here  turns  mainly  upon  the  construc- 
tion of  two  Acts  of  Parliament  relating  to  municipal  corporations. 
The  first  was  the  original  Act  of  the  5  &  6  Will.  IV.  c.  76,  by  the 
58th  section  of  which  Act  it  is  enacted,  "  That  the  council  of  every 
borough,  on  the  9th  day  of  November  in  the  present  year,  shall 
appoint  a  fit  person  to  be  the  treasurer  of  the  borough,  and  shall 
take  such  security  for  the  due  execution  of  his  office  as  they  shall 
think  fit."  By  that  Act  he  was  required  to  be  appointed  every  9th 
day  of  November. 

That  continued  to  be  the  law  as  to  the  election  of  treasurers  of 
boroughs  till  the  year  1848,  when  the  Act  of  the  6  &  7  Vict  c.  89, 
was  passed,  by  the  6th  section  of  which,  after  reciting  that  the 
annual  election  to  the  office  of  treasurer  *wa8  inconvenient  and 
unnecessary,  it  was  enacted  that  part  of  the  former  Act  should  be 
repealed,  and  that  "  the  council  of  every  borough  shall,  on  the  9th 
day  of  November  next,  after  the  passing  of  this  Act,  or  on  the  9th 
day  of  November  next  after  such  borough  shall  be  incorporated, 
appoint  a  fit  person,  not  being  a  member  of  the  council,  to  be  the 
treasurer  of  such  borough,  who  shall  thenceforth  hold  his  office 
during  the  pleasure  of  the  council  for  the  time  being.*' 

Mr.  David  Murray  having  been  appointed  in  the  year  1842, 
previous  to  the  passing  of  that  Act,  was  elected  under  the  provisions 
of  that  Act,  in  November,  1848,  to  hold  the  office  of  treasurer  during 
pleasure.  He  afterwards  became  a  defaulter ;  and  the  question 
which  arose  on  the  several  actions  against  his  sureties  was,  whether 
this  bond  extended  to  his  treasurership  after  he  had  been  elected 
"during  pleasure,"  under  the  Act  of  1843,  or  whether  it  was 
confined  to  his  treasurership  to  which  he  was  elected  at  the  time 
the  bond  was  given,  namely,  in  1842. 

Now,  that  question  turns  mainly  upon  the  terms  of  the  deed  (his 
Lordship  read  them).  The  important  words  are  these,  "  all  such 
sums  of  money,  &c.  as  I,  the  said  David  Murray,  shall  or  may 
recover  or  receive  in  virtue  of  my  said  appointment  as  treasurer  as 
aforesaid,  during  the  whole  time  of  my  continuing  in  the  said  office, 
in  consequence  of  the  said  election,  or  under  any  annual  or  other 
future  election  of  the  said  council  to  the  said  office." 
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The  declaration  set  out  the  bond,  to  which  the  defendant  pleaded      Oswald 
the  new  election  under  the  subsequent  Act  of  Parliament,  and  at    mayob,  kc. 
the  trial  the  verdict  was  that  he  was  elected  treasurer,  from  time  ^'  ^t^^^^'*^" 
to  time,  but  that  he  had  not  duly  accounted.    The  contest  was,       Tweed. 
whether  that  election  under  the  subsequent  Act  of  Parliament  made 
him  a  continuing  treasurer,  liable  to  account,  as  he  had  been 
before. 

My  Lords,  it  was  held  in  the  Court  of  Queen's  Bench,  in  which  [87i  ] 
the  action  was  brought,  that  he  was  liable,  and  that  decision  of  the 
Court  of  Queen's  Bench  was  brought  by  writ  of  error  to  the 
Exchequer  Chamber,  where  a  large  majority  of  the  Judges  was  of 
the  same  opinion,  though  undoubtedly  there  were  dissentients  of 
the  very  highest  character, — Sir  William  Maulb,  then  a  member  of 
that  Court,  Lord  Chief  Justice  Jbrvis,  and  Lord  Chief  Baron 
Pollock.  Against  that  decision  of  the  Court  of  Exchequer  Chamber 
a  writ  of  error  has  been  brought,  and  has  now  been  argued  at  your 
Lordships'  Bar,  and  your  Lordships  have  had  the  assistance  of  a 
great  number  of  the  Judges.  Those  learned  persons  considered  the 
case  very  attentively,  and  gave  their  unanimous  opinion  in  favour 
of  the  judgment  which  had  been  pronounced  by  the  Court  of  Queen's 
Bench.  I  must  confess  that,  even  if  they  had  not  been  of  that 
opinion,  I  should  have  felt  no  difficulty  whatever  in  recommending 
your  Lordships  to  concur  in  that  judgment,  first,  of  the  Court  of 
Queen's  Bench,  and  afterwards  of  the  Exchequer  Chamber. 
-  It  has  been  contended,  upon  the  authority  of  a  well-known  case 
in  Saunders's  Reports  (i),  that  where  a  person  has  been  elected  to 
an  office,  and  has  given  a  bond,  with  sureties,  only  to  discharge  the 
duties  of  that  office,  if  it  appeared  by  the  recital  of  the  bond  that 
that  office  was  an  annual  office,  and  he  was  re-elected,  and  continued 
in  the  office  after  that  year,  neither  of  the  sureties  was  bound,  nor 
could  the  party  himself  be  bound  by  virtue  of  his  bond.  But  that 
case  turned  upon  the  particular  nature  of  the  recital.  The  recital 
in  that  case  was,  that  the  party  appointed  had  been  appointed  a 
postmaster  for  the  space  of  six  months ;  and  there  the  bond  was 
conditioned  upon  his  duly  performing  the  duties  of  the  said  office 
so  long  as  *he  shall  continue  postmaster.  It  was  held,  upon  very  [  *872  ] 
intelligible  grounds,  that  that  meant  so  long  as  he  shall  continue 
postmaster  according  to  the  recital,  namely,  that  he  had  been 
appointed  for  six  months,  that  is  to  say,  it  bound  the  parties  for  the 
whole  six  months,  whether  he  continued  in  office  for  the  whole  of 

(1)  Arlington  v.  Merricke,  2  Wms.  Saund.  403. 
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Oswald  that  period,  or  only  for  a  part  of  it.  But  when  the  six  months  came 
Matob,  &c  to  an  end,  and  he  was  re-elected,  then  the  recital  shows  that  the 
^  upoN^^*^  persons  then  bound  did  not  mean  to  be  bound  for  a  future  election  ; 
Tweed.  because,  looking  at  the  true  construction  of  the  instrament,  all  the 
parts  being  taken  together,  it  is  clear  that  what  they  meant  to  bind 
themselves  for  was,  for  the  holding  of  office  during  the  time  men- 
tioned in  the  recital.  But,  of  course,  it  is  competent  to  parties 
to  make  themselves  liable  to  a  future  appointment,  if  they  think  fit; 
and  here  the  terms  of  the  bond  are  express,  that  they  are  liable  for 
all  money  "  which  I,  David  Murray,  shall  or  may  recover  or  receive 
in  virtue  of  my  said  appointment  as  treasurer  as  aforesaid,  during 
the  whole  time  of  my  continuing  in  the  said  office,  in  consequence 
of  the  said  election,  or  under  any  annual  or  other  future  election  of 
the  said  council  to  the  said  office."  By  the  law  as  it  then  stood 
there  could  be  no  election  but  an  annual  election,  but  the  parties 
chose  to  enter  into  a  contract,  binding  themselves  as  sureties  for 
David  Murray,  as  trensurer,  under  any  election,  whether  **  annual 
or  other."  There  could  be  no  other  election  than  an  annual  one, 
except  by  virtue  of  an  alteration  in  the  law.  The  law  has  been 
altered. 

I  do  not  go  into  the  question  whether  any  one  could  ingeniously 
find  out  a  case  in  which  there  might  be  a  ''  future  election  "  without 
a  change  in  the  Act  of  Parliament.  I  think  it  was  perfectly  com- 
petent to  these  parties  to  stipulate  for  the  continuance  of  the 
suretyship,  howsoever  he  was  elected,  and  for  what  time  soever  he 
[  *S73  ]  ^ag  elected ;  and  *if,  in  point  of  fact,  he  is  elected,  and  continues 
in  office,  and  there  is  no  break  in  his  appointment,  then  the  sureties 
would  be  liable.  That  was  the  opinion  of  the  Court  of  Queen's 
Bench,  and  of  the  Exchequer  Chamber.  It  is  the  opinion  which 
has  been  communicated  to  your  Lordships  by  the  learned  Judges, 
delivered  by  Mr.  Baron  Aldbbson,  in  answer  to  questions  put  by 
your  Lordships  to  them  at  the  conclusion  of  the  argument.  In  that 
opinion  I  entirely  concur,  and  I  therefore  move  your  Lordships  that 
the  judgment  of  the  Court  below  be  affirmed. 

Judgment  for  defendant  in  error ^  with  costs. 


VOL.  CI.]  1855.     H.  L.     5  H.  L.  C.  873—874.  427 

SAYER  V.  BRADLY.  i866. 

Jvly  23,  20, 
(5  H.  L.  C.  873—905  ;  affirming  4  D.  M.  &  G.  53 ;  10  Hare,  389  ;  8.  C.  25  L.  J.  27. 

Ch.  593  ;•  2  Jur.  N.  S.  887 ;  4  W.  B.  808.)  1856. 

A  testator  directed  that  a  certain  portion  of  his  property  should  be  invested,     ^'t^.  ^^A^^' 
and  the  dividends,  &c.,  paid  among  his  brothers  and  sisters  and  their       j^i    2A. 
children  ;    that  the  residue  should  accumulate  for  21   years  after  his  . — 

death,  at  the  end  of  which  time  the  accumulated  fund  (to  which  the  testator  Ix)!^! 

gave  the  name  of  his  "  capital  property  ")  was  to  become  the  property  of  Ckak  w^ortit, 
<*  the  then  nearest  of  kin  to  myself  in  the  male  line  in  preference  to  the  '*  * 

female  line."    The  "  inheritor  "  of  this  capital  property  was  to  assume  the    C*^''**^'^^*! 
testator^s  surname  **  if  not  of  that  surname,"  and  was  to  '^bear  and  use  the        ,     '  . 
arms,  with  the  differences,  which  may  have  been  at  any  time  previous  to        1-     '  J 
my  death  assigned  to  me."    The  testator  in  a  memorandum,  dated  some 
time  afterwards  (and  which  was  admitted  to  proof  as  a  codicil),  directed  that 
his  gold  medal  given  for  the  capture  of  Java,  should  descend  with  **  the 
patent  of  my  armorial  bearings  to  the  inheritor  of  my  capital  property." 
The  Crown,  in  consideration  of  the  distinguished  services  of  the  testator, 
had,  between  "^the  date  of  the  will  and  of  the  codicil,  made  a  grant  of  arms        [  *874  J 
to  the  testator  **  and  his  descendants,"  and  failing  them,  then  (with  the 
omission  of  emblazoning  the  Java  medal)  "  to  be  borne  by  the  descendants 
of  his  late  father,  with  due  and  proper  differences."    At  the  date  of  the 
"will  and  at  the  death  of  the  testator  he  had  two  brothers  and  several  sisters 
living.    The  two  brothers  (unmarried),  the  unmarried  sisters,  and  two  of 
the  married  sisters  died  within  the  21  years,  leaving  one  married  sister  and 
the  sons  and  daughters  of  her  married  sisters  and  of  herself  surviving.    B., 
the  son  of  a  paternal  uncle  of  the  testator,  claimed  the  "  capital  property  " 
of  the  testator,  as  being  the  only  person  who  answered  the  description  of 
'*  the  nearest  of  kin  in  the  male  line  " : 

Held,  that  he  was  not  entitled,  the  words  of  the  will  not  restricting  the 
gift  to  a  male  claiming  through  males. 

The  married  sister  was  held  entitled  to  the  '*  capital  property." 

This  was  an  appeal  against  a  decree  of  Yice-Chancellor  Wood» 
which  had  been  affirmed  on  appeal  by  the  Lords  Justices. 

In  the  month  of  Jaly,  1816,  Commodore  (afterwards  Admiral) 
George  Sayer,  G.B.,  being  then  in  command  of  the  naval  forces  in 
the  East  Indies,  wrote  with  his  own  hand,  on  board  the  ship  Leda, 
the  will,  the  construction  of  which  gave  rise  to  the  question  in  this 
case.  He  first  appointed  his  brothers  Charles  and  Benjamin  Sayer 
his  executors ;  he  then  gave  a  specific  legacy  to  a  married  sister, 
Mrs.  Innes,  and  directed  tbe  investment  of  the  remainder  of  his 
property  in  the  joint  names  of  his  two  brothers  and  of  such  sisters 
as  at  the  time  of  his  death  should  be  unmarried,  on  trust  to  pay 
three-fourths  of  the  interest  among  his  two  brothers  and  his  six 
Bisters,  or  such  of  them  as  might  be  alive  on  each  dividend  day, 
and  to  apply  the  remaining  fourth  of  the  interest  among  their 
children  for  the  purposes  of  education.  At  the  death  of  the  last 
survivor  of  his  brothers  and  sisters,  three-fourths  of  the  interest  were 
to  be  paid  to  his  nephews  and  nieces,  and  the  remaining  fourth  to 
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saybb       their  children.    The  *will  then  proceeded  in  the  following  terms  : 
bradly.      "  A.t  the  death  of  the  last  survivor  of  my  nephews  and  nieces, 

[  •876  ]  whether  born  before  or  after  my  death,  the  capital  sum  which  at 
the  death  of  the  last  survivor  of  them  may  be  standing  in  virtue  of 
this  my  will  in  the  books  of  the  Bank  of  England,  shall  become  the 
property  of  the  then  nearest  of  kin  to  myself  in  the  male  line,  in 
preference  to  the  female  line,  upon  the  condition  of  the  inheritor 
thereof  assuming  the  surname  of  Sayer  only  (if  not  of  that  surname), 
and  that  such  inheritor  of  the  said  capital  sum  shall  bear  and  use, 
according  to  the  law  in  such  case  enacted,  the  arms,  with  due 
differences,  which  may  have  been,  at  any  time  previous  to  my 
death,  assigned  to  me."  By  a  codicil,  dated  in  March,  1821,  the 
testator  directed  that  instead  of  the  interest  of  the  whole  of  his 
property  being  divided  half-yearly,  the  interest  of  10,000/.  should 
be  divided  "  among  the  survivors  of  my  brothers,  sisters,  nephews, 
and  nieces  comprised  in  my  will,  in  the  proportions  therein  specified 
from  time  to  time.  And  I  now  direct  that  the  interest  and  dividends 
of  all  the  remainder  of  my  stock,  over  and  above  the  interest  of 
10,0002.  Three  per  cents.,  shall  be  invested  half-yearly  as  it  becomes 
payable  from  time  to  time,  and  in  like  manner  the  interest  and 
dividends  of  the  invested  interest,  in  order  that  the  same  shall 
accumulate  until  the  expiration  of  21  years  from  and  after  my 
decease.  At  the  termination  of  which  period  of  21  years,  the 
whole  capital  sum  then  standing  in  the  books  of  the  Bank  of 
England  in  virtue  of  my  will,  and  this  a  codicil  thereto,  shall 
remain  to  be  disposed  of  towards  my  then  nearest  of  kin  in  the 
male  line,  in  preference  to  the  female  line,  under  the  conditions 
and  restrictions  as  in  my  will  are  set  forth  by  me ;  the  said  inheritor 
first  paying  the  interest  of  the  10,0002.  to  the  survivors  of  my 
brothers,  sisters,  nephews,  and  nieces  until  the  death  of  the  last 
[  '876  ]       ♦survivor  of  them,  in  the  proportions  prescribed  by  my  will." 

The  testator,  in  April,  1881,  added  a  memorandum  (which  was 
admitted  to  proof,  as  a  second  codicil),  directing  the  distribution  of 
certain  legacies  and  memorials,  and  went  on  thus :  ''  My  gold  medal 
for  Java,  and  badge  of  the  Order  of  the  Bath  ;  my  Clarence  medal, 
seals  engraved  with  my  own  arms  ;  the  snuff-box  presented  to  me 
by  the  present  Sovereign  of  the  Netherlands ;  my  ancient  china- 
ware,  left  me  by  my  great  uncle  Valentine  Sayer,  and  all  my 
pictures,  especially  of  my  said  great  uncle  and  his  wife;  silver 
canopy  staff.  Naval  Histories,  Thorn's  *  Capture  of  Java,'  to  be  pre- 
served by  them  "  (the  executors),  "  to  descend  with  the  patent  and 
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painting  of  my  armorial  bearings  to  the  inheritor  hereafter  of  my       saykb 
*  capital  property,'  to  and  the  descendants  who  may  from  time  to      bbadly. 
time  succeed  thereto." 

On  the  20th  November,  1821,  a  grant  of  arms  was  made  to  the 
testator,  which,  recording  his  Majesty's  approbation  of  his  services 
in  the  capture  of  Java,  and  reciting  the  testator's  prayer  for  ''  oar 
granting  and  assigning  sach  armorial  ensigns  to  be  borne  by  him 
and  his  descendants,  and  by  the  other  descendants  of  his  late  father 
Benjamin  Sayer,"  did  grant  arms,  introducing  the  Java  medal,  as 
therein  described,  ''  to  be  borne  by  him  and  his  descendants,  and 
without  the  said  medal,  by  the  other  descendants  of  his  late  father 
Benjamin  Sayer,  with  due  and  proper  dififerences,  according  to  the 
laws  of  arms." 

The  testator  died  on  the  29th  April,  1881,  leaving  his  two  brothers 
and  six  sisters  surviving.  Three  of  the  sisters  were  married,  Judith 
Innes,  who  had  no  children,  Elizai}eth  Boys,  who  had  four  children, 
and  Jane  Bradly,  who  had  six  children.  The  appellant  George 
Sayer,  a  son  of  the  testator's  paternal  uncle,  was  also  living  at 
the  time  *of  the  testator's  death.  The  testator's  brothers  died  [  *877  ] 
unmarried  within  the  21  years,  and  at  the  expiration  of  that  period, 
Jane  Bradly  was  his  sole  surviving  sister,  and  therefore  claimed  as 
his  nearest  of  kin.  William  Boys,  the  eldest  son  of  Mrs.  Boys, 
claimed  as  the  eldest  son  of  the  testator's  eldest  sister,  and  the 
appellant  claimed  as  the  only  person  properly  answering  the 
description  in  the  will,  *^  nearest  of  kin  in  the  male  line." 

In  September,  1852,  a  bill  was  filed  to  obtain  the  declaration  of 
the  Court  as  to  the  true  construction  of  the  will,  and  the  cause 
came  on  for  hearing  before  Vice-Chancellor  Wood,  who,  on  the 
24th  January,  1858,  made  a  decree  declaring  that  Mrs.  Bradly  was 
in  the  events  that  had  happened  entitled  to  have  the  accumulated 
fund,  then  amounting  (exclusive  of  the  10,000{.)  to  about  64,0002., 
transferred  to  her.  This  decree  having  been  affirmed  by  the  Lords 
Justices,  the  present  appeal  was  brought. 

The  case  was  first  argued  in  July,  1855,  by  Mr.  HoundeU  Palmer 
and  Mr.  Surrage  for  the  appellant,  and  by  the  Solicitor-General 
{Sir  R.  Bethelt)  and  Mr,  Oiffard  for  the  respondents.  It  was  then 
ordered  to  be  argued  in  the  ensuing  Session  by  one  counsel  on  a 
side.  It  was  accordingly  argued  in  May,  1866,  by  Mr.  UoundeU 
Palmer^  with  whom  was  Mr.  Surrage,  for  the  appellant,  and  by  the 
Solicitor-General  {Sir  R.  Bethell),  with  whom  was  Mr.  Giffard,  for 
the  respondents. 
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sayeb  The  Judges  were  summoned  for  the  hearing  of    the   second 

Bkadly.  argument,  and  Mr.  Justice  Coleridge,  Mr.  Justice  Wightman, 
Mr.  Justice  Ede,  Mr.  Justice  Williams,  Mr.  Justice  Growder, 
Mr.  Justice  Willes,  and  Mr.  Baron  Bramwell,  attended. 

[A  number  of  cases  were  cited  by  counsel,  but  neither  the 
learned  Judges  nor  their  Lordships  thought  it  necessary  to  make 
any  commentaries  upon  cases  which  turned  upon  the  special 
context  of  other  wills,  and  upon  other  circumstances  which  were 
peculiar  to  the  particular  cases  thus  referred  to.] 

[  888  ]  The  Lord  Chancellor  proposed  the  following  question  for  the 

consideration  of  the  Judges  : 

''  Admiral  Oeorge  Sayer  duly  made  and  published  his  will  and 
codicil,  and  a  memorandum  thereto,  as  set  out  in  the  appellant's 
case;  and  soon  after  his  decease  in  1881,  the  same  were  duly 
proved  by  the  executors  therein  named,  and  all  his  debts  and 
funeral  and  testjimentary  expenses  were  duly  paid  by  the  executors 
out  of  personal  estate  of  the  testator  not  specifically  bequeathed  ; 
and  a  large  surplus  personal  estate,  not  specifically  bequeathed, 
[  'ssv  ]  amounting  to  *above  20,000Z.,  remained  in  their  hands,  and  was  by 
them  duly  converted  into  money,  and  invested  in  the  purchase  of 
Three  per  cent.  Bank  Annuities,  pursuant  to  the  trusts  of  the  said 
will  and  codicil. 

"  At  the  end  of  twenty-one  years  after  the  testator's  decease  the 
executors  duly  assented  to  the  bequest  of  the  gold  medal  for  Java, 
mentioned  in  the  codicil,  which  medal  they  had  retained,  and  then 
still  had  in  their  hands.  The  appellant  demanded  of  them  the 
medal,  but  the  executors  refused  to  deliver  it  up  to  him. 

**  Can  he  maintain  an  action  for  the  same  ?  " 

1866.        Mr.  Justice  Coleridge  delivered  the  opinion  of  the  Judges : 

'!!!!_  '  The  learned  Judges  who  heard  the  argument  have  deputed  me  to 

deliver  their  unanimous  opinion  in  reply  to  your  Lordships'  question. 

The  appellant  can  only  maintain  an  action  for  the  medal  by 
showing  that  at  the  end  of  21  years  after  the  decease  of  the 
testator,  he  fulfilled  the  terms  used  by  the  testator  in  describing  the 
object  of  his  bounty,  who  is  to  be  the  nearest  of  kin  to  him  in  the 
male  line  in  preference  to  the  female  line. 

The  21  years  expired  on  the  29th  April,  1852,  and  at  that 
time  the  appellant  was  not  the  nearest  of  kin  to  the  testator,  as 
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he  was  his  first  cousin  only,  and  there  was  a  sister  of  the  testator  and        Sayer 
a  nephew  (a  sister's  son)  then  surviving.     The  question  then  turns      bbIdly. 
upon  the  meaning  of  the  words  '*  in  the  male  line  in  preference  to 
the  female  line,"  as  used  by  the  testator  in  his  will  and  codicil. 

By  the  will  the  testator  directed  the  dividends  arising  upon  his 
stock  to  be  distributed  amongst  his  brothers  and  sisters  and 
nephews  and  nieces  in  certain  proportions  during  their  respective 
lives,  and  then  he  directs  that  at  "^the  death  of  the  last  survivor  of  [^890] 
his  nephews  and  nieces  the  capital  is  to  be  the  proparty  of  ''  the 
then  nearest  of  kin  to  himself  in  the  male  line,  in  preference  to  the 
female  line,"  upon  condition  of  the  inheritor  assuming  the  surname 
of  Sayer  only,  if  not  of  that  surname,  and  bearing  and  using, 
according  to  the  law  in  such  case  enacted,  the  arms  which  may  have 
been  at  any  time  before  his  death  assigned  to  him  (the  testator). 

By  the  codicil  to  his  will  he  leaves  the  dividends  upon  10,000/. 
stock  only,  to  be  distributed  amongst  the  survivors  of  his  brothers 
and  sisters  and  nephews  and  nieces,  and  directs  that  the  residue 
shall  accumulate  for  21  years  after  his  death,  at  the  end  of 
which  period  the  whole  capital  is  to  go  to  his  'Hhen  nearest  of 
kin  in  the  male  line  in  preference  to  the  female  line,  under  the 
conditions  and  restrictions  as  in  his  will  are  set  forth,"  the  said 
inheritor  first  paying  therefrom  the  interest  of  10,000/.  Consols  "  to 
the  survivors  of  his  brothers,  sisters,  nephews,  nieces,  until  the 
death  of  the  last  survivor  of  them,  in  the  proportions  prescribed  by 
his  will  in  their  behalf  and  in  behalf  of  their  children,  if  any,  until 
the  death  of  the  last  survivor." 

By  a  memorandum  appended  to  the  codicil  and  admitted  to  proof, 
he  directed  that  his  gold  medal  for  Java,  and  badge  of  the  Order  of 
the  Bath,  and  some  other  articles,  should  be  preserved  to  descend 
with  the  patent  and  painting  of  his  armorial  bearings  to  the 
inheritor  thereafter  of  his  capital  property,  and  to  the  descendants 
who  might  from  time  to  time  succeed  thereto. 

The  object  of  the  testator  seems  to  have  been  to  found  a  family 
of  the  name  of  Sayer,  and  with  the  coat  of  arms  which  might  be 
granted  to  him  ;  and  with  this  view  he  appears  to  have  considered 
his  personal  estate  in  the  same  light  as  if  it  had  been  real,  and  to 
have  intended  that  it  ^should  go  to  some  one  individual  devisee.  [  *89i  ] 
But  we  confess  ourselves  unable  to  form  an  opinion  with  anything 
like  confidence  as  to  the  individual  who  fulfils  the  terms  of  the 
devise.  It  is,  indeed,  far  easier  to  form  an  opinion  as  to  a  person 
not  being  entitled  than  to  fix  upon  the  person  who  is  entitled. 
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sayeb  For  the  purpose  of  arriving  at  some  conclusion,  it  is  material  to 

Bradly.  consider  the  state  of  the  testator's  family  at  the  respective  dates  of 
the  will  and  codicil.  The  will  was  dated  in  1816,  and  the  codicil  on 
the  29th  of  March,  1881.  At  each  of  those  dates  there  were  living 
two  brothers  and  six  sisters  of  the  testator,  all  of  whom  survived 
him  and  were  his  next  of  kin.  If  they  had  all  survived  the  21 
years  after  the  death  of  the  testator,  who  would  have  been 
entitled  ?  All  were  equally  near  of  kin,  and  all  in  one  sense  were 
in  the  male  line,  for  all  were  the  children  of  the  testator's  father. 
But  where  all  were  equally  near  of  kin,  but  some  males  and  others 
females,  the  terms  used  would  show  that  the  testator  meant  to 
prefer  the  males  to  the  females.  It  is  clear  that  he  did  not  mean 
to  exclude  his  female  next  of  kin  altogether,  for  the  words  are  ''  to 
my  nearest  of  kin  in  the  male  line  in  preference  to  the  female  Una" 
It  may  be  that  the  testator,  by  the  terms  he  used,  intended  that  if 
there  were  two  in  equal  degrees,  one  a  male  and  the  other  a  femal^, 
the  male  should  be  preferred.  Such  a  construction  would  however 
limit  the  meaning  of  "  the  male  line  "  to  be  of  the  male  sex.  But 
unless  that  be  the  true  meaning,  or  by  the  words  ''  in  the  male  line 
in  preference  to  the  female  line  "  the  testator,  who  had  himself  no 
children,  meant  the  next  of  kin  on  the  father's  side  in  preference  to 
the  mother's,  it  is  difficult  to  give  effect  to  that  which  seems  to  be 
the  primary  qualification  of  the  object  of  the  testator's  bounty,  that 
he  or  she  should  be  *'  the  nearest  of  kin  to  himself." 
[  892  ]  By  the  terms  ''nearest  of  kin  in  the  male  line  in  preference  to  the 

female,"  it  is  hardly  to  be  supposed  that  he  limited  the  objects  of 
his  bounty  to  his  nearest  of  kin  in  the  male  line  in  the  strictest 
sense  of  the  agnati  of  the  civil  law.  When  the  codicil  was  made 
the  testator  was  57  years  old.  His  two  brothers  were  both  bachelors, 
and  as  they  appear  by  the  pedigree  to  have  immediately  followed 
the  testator  in  date  of  birth,  and  as  five  sisters  were  born  after 
them,  they  probably  were  not  many  years  younger  than  the  testator 
himself,  and  he  can  hardly  be  supposed  to  have  contemplated  any 
children  of  theirs  becoming  entitled  under  his  will.  Two  of  his 
sisters  were  married  and  had  children  of  both  sexes,  his  nephews 
and  nieces ;  did  he  mean  to  exclude  them  ?  If  he  did,  it  seems 
extraordinary  that  he  should  not  have  made  some  mention  of  such 
an  intention,  and  of  the  property  going  to  the  cousin  in  the  event 
of  his  brothers  dying  without  leaving  a  son  or  sons  before  the 
expiration  of  the  21  years.  It  may  be  said  that  the  clause  in 
the  codicil  directing  that  "  the  inheritor  was  to  pay  the  interest  of 


VOL.  CI.]  1856.    H.  L.    5  H.  L.  C.  892—893.  483 

10,000i.  to  the  survivors  of  the  testator's  brothers,  sisters,  nephews,  satkr 
nieces,  until  the  death  of  the  survivor  of  them,"  favours  the  bbadlt. 
opinion  that  he  did  mean  to  exclude  his  sisters  and  their  children  ; 
but  as  his  brothers  are  mentioned  also,  whom  in  any  view  of  the 
case,  he  could  not  have  intended  to  exclude,  he  may  have  intended 
the  payment  to  be  made  to  such  of  the  survivors  of  the  enumerated 
persons  as  did  not  take  the  capital. 

If  the  testator  had  intended  that  the  object  of  his  bounty  should 
be  an  agnate,  however  remote  his  kin  might  be,  provided  he  were 
an  agnate  in  the  proper  meaning  of  the  term,  he  would  hardly  have 
introduced  the  words  **  in  preference  to  the  female  line,"  which 
show  that  neither  females  nor  what  he  calls  the  female  line  were  to 
be  'excluded,  though  the  preference  is  to  be  given  to  what  he  [  *89S  ] 
calls  the  male  line.  If  an  agnate  were  intended,  the  necessity  for 
the  clause  requiring  the  assumption  of  the  name  of  Sayer  could  only 
have  arisen  under  such  peculiar  circumstances  as  were  unlikely  to 
have  occurred  to  his  mind,  and  its  introduction  therefore  would  be 
highly  improbable ;  but  it  might  be  applicable  at  once,  or  under 
very  probable  circumstances,  to  a  sister  or  her  children  taking. 

The  clause  directing  the  inheritor  to  take  the  arms  of  the  testator, 
is  said  to  present  some  di£Sculty  in  the  case  of  a  female  inheritor. 
A  female,  perhaps,  cannot  be  capable  of  bearing  arms,  in  the  strict 
sense,  but  females  may,  as  stated  in  Coke  Lyttleton,  27  a,  express 
the  arms  and  armouries  belonging  to  their  families  in  a  lozenge 
whilst  unmarried,  and  impale  them  with  their  husbands'  when 
married.  But  although  that  clause  may  not  be  an  insuperable 
objection  to  a  female  being  the  first  taker,  it  certainly  does  to  some 
extent  indicate  an  intention  on  the  part  of  the  testator  that  the  first 
taker  should  be  a  male. 

But  however  this  may  be,  the  grant  of  arms  itself  is  hardly  con- 
sistent with  the  claim  of  the  appellant.  The  grant  is  dated  in 
1821,  after  the  making  of  the  will,  and  before  the  making  of  the 
codicil.  The  grant  is  of  certain  armorial  ensigns  to  be  borne  by 
the  testator  and  his  descendants,  or  '^  by  the  other  descendants  of 
his  late  father,  Benjamin  Sayer."  At  the  date  of  the  codicil  the 
grant  of  arms  had  been  made,  and  by  reference  to  the  will  and  the 
codicil,  the  person  taking  the  capital  stock  is  to  bear  and  use, 
according  to  the  law  in  such  cases  enacted,  the  arms,  with  due 
differences,  which  had  been  assigned  to  the  testator ;  and  by  the 
memorandum,  the  Java  medal  is  to  go  with  the  patent  and  painting 
of  his  armorial  l)earings  to  the  inheritor  of  his  capital  property,  and 
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Satbb  the  descendants  *who  might  sacceed  thereto.  It  is  farther  to  be 
BsADLY.  observed,  that  the  limitation  in  the  grant  of  arms  to  the  descen- 
[  *894  ]  dants  of  his  late  father,  Benjamin  Sayer,  is  stated  in  the  recital 
to  have  been  made  at  the  testator's  own  request.  This  is,  no 
doubt,  exceedingly  strong,  almost  conclusive  to  show  that  whatever 
ambiguity  of  expression  the  testator  may  have  used,  he  intended 
someone  of  the  descendants  of  his  father  to  be  the  object  of  his 
bounty,  he  having  at  the  time  brothers,  sisters,  nephews,  and 
nieces,  descendants  of  his  father;  and  that  he  did  not  propose, 
when  he  used  the  terms  "  nearest  of  kin  in  the  male  line  in 
preference  to  the  female  line,"  that  in  case  his  brothers  died  without 
sons,  the  other  descendants  of  his  father,  male  and  female,  should 
all  be  excluded,  and  the  Java  medal,  patent  of  arms,  and  capital 
stock  go  to  a  cousin,  a  descendant  of  his  grandfather,  of  whom  he 
had  made  no  mention  whatever  in  his  will. 

We  forbear  to  make  any  commentary  on  the  cases  that  were 
cited,  for  as  the  construction  of  terms  used  in  a  will  must  depend  upon 
the  context  and  surrounding  circumstances  in  each  particular  case, 
a  decision  in  one,  in  which  the  terms  used,  the  context,  and  the 
circumstances  are  not  the  same,  can  hardly  assist  in  coming  to  a 
conclusion  as  to  the  probable  meaning  of  terms  which  are  capable 
of  different  meanings,  according  to  the  intention  and  understanding 
of  the  person  using  them.  Even  arguments  general  in  their  form 
are  very  often  so  affected  by  the  surrounding  circumstances  which 
suggest  them,  and  to  which  they  are  applied,  that  to  apply  them  to 
a  different  state  of  facts  is  dangerous,  and  likely  to  lead  to  an 
erroneous  conclusion. 

Upon  the  whole,  it  appears  to  us  that  the  appellant  cannot 
maintain  an  action  for  the  Java  medal. 

[  895  ]       Thb  Lord  Chancellor  : 

My  Lords,  the  noble  and  learned  Lords  who,  with  me,  heard  the 
argument  in  this  case(i)  are  not  now  present,  and  it  is  of  course 
extremely  important  that  they  should  concur  in  whatever  decision 
I  may  advise  your  Lordships  to  come  to.  Therefore,  all  that  I  can 
now  do  is,  after  thanking  the  learned  Judges  for  the  very  full 
manner  in  which  they  have  investigated  this  subject,  without 
expressing  any  opinion  of  my  own  as  to  how  far  I  do  or  do  not 
concur  in  the  opinion  they  have  expressed,  to  move  that  this  opinion 
be  printed. 

(1)  Lord  Brouohah  and  Lord  St.  Lbonards. 
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The  Lobd  Chancbllob:  sayeb 

V, 

My  Lords,  the  question  in  this  case  arises  upon  the  construction      Bbadly. 
of  the  will  of  a  gentleman  of  the  name  of  Admiral  George  Sayer,      J^^yJ^- 
who  made  his  will  in  1816,  and  died  so  long  ago  as  the  year  1881. 
The  will  is  in  these  terms — (his  Lordship  read  it). 

At  the  time  the  testator  made  this  will  in  1816,  and  at  the  time  of 
his  death  in  1831,  there  were  living  his  eldest  sister  Judith,  whom 
he  describes  as  being  amply  provided  for ;  his  two  brothers,  Charles 
and  Benjamin,  who  were  both  bachelors,  as  he  himself  was,  and 
whom  he  calls  his  "  dear  brothers,"  and  appoints  his  executors ; 
three  unmarried  sisters,  Mary,  Susanna,  and  Caroline ;  and  two 
married  sisters,  Elizabeth,  the  wife  of  William  Boys,  and  Jane,  the 
wife  of  Stephen  Bradly.  Mrs.  Boys  had  issue  four  children,  three 
sons  and  one  daughter,  and  Mrs.  Bradly  had  issue  one  son  and  four 
daughters.    That  was  the  state  of  the  family. 

According  to  the  will  and  codicil,  taken  together,  there  was  to  be 
an  accumulation  of  the  property  for  tlie  person  who  would  eventually 
be  entitled  to  it,  for  a  period  of  21  *years.  That  period  expired  on  [  *^^^  ] 
the  29th  of  April,  1852,  being  21  years  from  the  date  of  the  testator's 
death.  The  question  was,  who  was  entitled  to  the  property  under 
the  description  of  the  **  then  nearest  of  kin  "  (that  is  nearest  of  kin 
at  the  expiration  of  21  years  from  the  death  of  the  testator)  **  in  the 
male  line,  in  preference  to  the  female  line."  Both  the  brothers, 
who  were  appointed  by  him  as  executors,  had  died  previous  to  that 
time,  and  all  the  sisters  had  died  except  one  of  the  married  sisters, 
namely,  Jane  Bradly.  The  state  of  the  immediate  family  at  that 
time  (I  mean  by  the  immediate  family,  his  brothers  and  sisters,  he 
having  died  a  bachelor),  therefore  was,  that  there  were  living, 
the  married  sister,  Jane,  the  wife  of  Stephen  Bradly,  who  had  issue 
five  children,  namely,  four  daughters  and  one  son ;  and  the  children 
of  the  other  married  sister  of  the  testator,  Elizabeth  Boys,  who  her- 
self had  died,  but  had  left  issue  four  children,  three  of  them  sons. 
There  was  therefore  of  the  testator's  father  no  lineal  male  descen- 
dant claiming  through  males.  There  had  been  sons  and  daughters 
of  the  testator's  father,  but  all  were  dead  except  this  one  married 
daughter.  There  were  sons  of  these  daughters,  but  neither  of  the 
testator's  brothers  had  ever  married,  and  consequently  never  had 
any  issue. 

The  present  appellant.  Captain  George  Sayer,  was  cousin  german 
of  the  testator,  being  a  son  of  Terry  Sayer,  who  was  the  elder  and 
only  brother  of  the  testator's  father. 

28—2 
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hayer  The  question  is,  who  was  entitled  to  this  large  accumnlated 

Bbadly.  residue,  under  the  description  of  the  '^  nearest  of  kin  in  the  male, 
in  preference  to  the  female  line.'' 

That  bein^  the  state  of  things,  the  executors  (or  at  least  those 
who  had  come  in  their  places,  for  both  the  executors  were  dead) 
found  that  they  could  not  safely  act,  and  in  consequence  of  that, 

[  *897  ]  on  the  2nd  of  September,  1852,  the  "^executors  filed  a  bill,  praying 
for  the  directions  of  the  Court,  and  for  a  declaration  of  the  Court, 
whether,  upon  the  true  construction  of  the  will  and  codicil,  the 
defendant  Jane  Bradly,  who  was  the  sole  surviving  sister  of  the 
testator,  or  her  husband  in  her  right,  is  the  individual  entitled 
to  the  residuary  estate  of  George  Sayer,  subject  to  the  conditions 
and  requisitions  in  the  will  and  codicil,  or  whether  William  Boys 
the  younger,  or  any  and  what  other  person  was  entitled  thereto  ;  or 
if  the  Court  should  be  of  opinion  that,  in  the  events  which  had 
happened,  the  trusts,  by  the  codicil  of  the  testator  declared,  con- 
cerning the  accumulated  fund,  were  incapable  of  being  performed. 

The  question  is  one  of  very  great  nicety  and  difficulty.  It  came 
on  to  be  heard  before  Yice-Chancellor  Wood,  on  the  24th  of  January, 
1858.  He  came  to  the  conclusion  that  the  defendant,  Jane  Bradly, 
as  the  sole  surviving  sister  and  sole  next  of  kin  of  the  testator,  was 
the  party  entitled,  and  he  decreed  accordingly.  Against  that  decree 
there  was  an  appeal  by  the  present  appellant,  George  Sayer,  which 
the  Lord  Chancellor  referred  to  the  Lord  Justices,  the  appellant 
alleging  that  although  Jane  Bradly  was  the  sole  next  of  kin  in  the 
female  line,  the  sole  next  of  kin  in  the  male  line  was  himself,  who 
was  cousin  german,  being  the  only  person  claiming  relationship  to 
the  testator  as  male  through  a  pure  line  of  males.  That  question 
came  on  to  be  argued  before  the  Lords  Justices,  and  they,  by  their 
decree,  on  the  25th  of  May,  1858,  affirmed  the  decree  which  Vice* 
Chancellor  Wood  had  so  made. 

George  Sayer  being  dissatisfied  with  this  decision,  and  considering 
that  he,  as  the  sole  pure  male  representative  of  the  testator,  was  the 
person  entitled,  brought  the  matter  by  way  of  appeal  to  your 
Lordships'  House,  and  the  case  was  heard  at  very  considerable 
length  just  before  the  close  of  the  last  Session  of  Parliament.    At 

L  *S9B  ]  that  time  there  were  ^present  my  two  noble  and  learned  friends, 
Lord  Brougham  and  Lord  St.  Leonards,  who  are  not  now  here,  and 
after  having  heard  the  case,  on  considering  the  matter  with  them, 
I  came  to  the  conclusion  that  in  truth  this  was  a  purely  legal 
question,  for  although  it  came  to  be  decided  in  a  court  of  equity  by 
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reason  of  the  nature  of  the  funds  to  be  administered,  the  sole       sayeb 

question  was,  what  was  the  construction  of  that  instrument,  and      bbadly. 

that  a  similar  question  might  arise  as  to  some  of  the  chattels  which 

were  given  by  the  same  instrument,  and  that  this  being  a  purely 

legal  question,  and  one  of  great  nicety,  it  would  be  desirable  that 

your  Lordships  should  have  the  benefit  of  hearing  what  might  be 

the  opinion  of  the  learned  Judges  upon  the  subject.    Though  your 

Lordships  would  not  necessarily  be  bound  by  their  opinion,  it  would 

be  a  very  important  guide  in  enabling  your  Lordships  to  come  to 

a  correct  conclusion.    Accordingly  your  Lordships  declined  giving 

judgment  in  this  case  in  the  last  Session  of  Parliament,  and  the 

matter  was  this  Session  re-argued  by  one  counsel  on  a  side  in 

the  presence  of  the  learned  Judges.    After  hearing  the  case  argued, 

your  Lordships  put  to  the  Judges  this  question.     (His  Lordship 

read  it.) 

That  question  having  been  put  to  the  learned  Judges,  they 
delivered  their  opinion,  through  Mr.  Justice  Coleridge,  coming  to 
the  conclusion  that  such  action  could  not  be  maintained  upon  the 
ground  that  the  appellant  was  not  the  person  answering  to  the 
description  of  ''  nearest  of  kin  in  the  male  line,  in  preference  to 
the  female  line."  The  learned  Judges  stated,  as  I  have  myself  all 
along  felt,  that  it  would  be  much  easier  in  this  case  to  say  of  any 
particular  person  that  he  was  not  the  person  designated  than  to 
say  who  was  the  person  designated ;  but  they  come  to  the  con- 
clusion (and  this  is  the  only  question  before  your  Lordships),  that 
George  Sayer  is  not  the  person  designated.  *Between  those  who  L  *^99  ] 
claim  against  George  Sayer,  namely,  Mrs.  Bradly,  and  the  children 
of  her  deceased  sister,  there  might  be  questions  of  very  great  nicety 
and  difficulty,  even  if  the  claim  of  the  present  appellants  should  be 
out  of  the  question  ;  but  those  conflicting  claims  are  not  at  present 
before  your  Lordships.  All  that  you  have  to  determine  is,  whether 
George  Sayer,  the  appellant,  is  or  is  not  the  party  entitled. 

My  Lords,  the  appellant,  in  order  to  succeed,  must  satisfy  the  House 
that  on  the  29th  of  April,  1852,  he  was  the  person  answering  the 
description  of  the  ''  nearest  of  kin  in  the  male  line,  in  preference  to  the 
female  line."  Now  in  the  first  place  I  must  observe,  he  certainly  does 
not  fulfil  all  which  is  required  to  bring  himself  in  terms  within  that 
description,  for  he  was  not  next  of  kin,  nor  one  of  the  next  of  kin. 
It  is  a  wholesome  canon  of  construction  to  give  effect,  if  possible,  to 
every  word  in  the  will  or  other  instrument  which  is  to  be  construed, 
and  that  rule  ought  not  to  be  departed  from,  unless  it  is  apparent 
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Sateb       that  by  adhering  to  it  we  should  be  defeating  the  intention  as 
Bradly.      collected  from  the  context.    The  only  ground  on  which  the  appellant 
rests  his  claim  is,  that  the  person  designated  was  to  be  nearest  of 
kin  to  the  testator  in  the  male  line,  and  that,  it  was  argued,  must 
mean  male  nearest  of  kin  claiming  through  an  unbroken  line  of 
males,  and  so  that  as  there  was  not  at  the  time  when  the  gift  took 
effect  any  male  descendant  of  the  testator's  father  claiming  through 
such  an  unbroken  line  of  males,  it  became  necessary  to  resort  to  the 
descendants  of  his  paternal  grandfather.    And  as  the  appellant  was 
on  the  29th  of  April,  1862,  the  only  child  of  the  testator's  only 
paternal  uncle,  it  was  argued  that  he  was  the  next  of  kin  to  the 
testator  in  the  male  line  according  to   the  fair  construction  of 
the  will.    I  do  not  think  that  this  reasoning  would  have  been  satis- 
[  *SK)o  ]       factory,  *even  if  the  language  of  the  codicil  had  been  simply  that 
the  residue  shall  remain  to  be  disposed  of  towards ''  my  then  nearest 
of  kin  in  the  male  line."    But  that  is  not  the  language  used.    The 
words  are  **  towards  my  then  nearest  of  kin  in  the  male  line,  in 
preference  to  the  female  line."    This  shows  that  the  female  line  was 
not  in  all  events  to  be  excluded,  but  only  that  it  was  to  be  post- 
poned.   It  was  a  possible  case  that  at  the  end  of  the  21  years  there 
might  be  no  descendant  claiming  through  any  paternal  ancestor  of 
his  father.     Unless  we  hold  that  in  that  case  relations  claiming 
through  females  might  be  let  in,  we  must  be  prepared  to  say  that 
there  would  have  been  an  intestacy,  a  conclusion  at  which  I  think 
it  impossible  to  arrive.    But  female  relations,  or  relations  claiming 
through  females,  can  only  be  let  in  by  construing  the  will  as  giving 
to  the  male  line,  not  exclusively,  but  only  preferentially,  that  is,  by 
reading  the  words,  "  in  the  male  line  in  preference  to  the  female 
line,"  as  if  written  in  a  parenthesis  explanatory  and  restrictive  of 
the  prior  words,  "  my  then  nearest  of  kin."     Probably  the  testator 
had  not  himself  any  perfect  notion  of  what  he  was  expressing, 
or  meant  to  express.    If,  for  instance,  at  the  period  of  distribu- 
tion he  should  have  had  a   nephew,  the  son  of  a  sister,  and  a 
niece,  the  daughter  of  a  brother,  and  all  his  brothers  and  sisters, 
and   his  nephews  and  nieces,  should  then  be  dead,  he  probably 
had  no  well-defined  intention  as  to  which  of  them  should  take 
the  property.    But   that  is    not   the   point   now  to  be  decided. 
What  we  have  to  say  is,  whether  in  such  a  case  it  can  be  collected 
from  the  will  and  codicils  that  he  meant  his  cousin  german  or 
agnate  cousin  to  take  to  the  exclusion  of  his  nephew  and  niece. 
I  think  this  would  be  a  most  violent  presumption   against  the 
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probabilities  of  the  case,  and  at  which  we  cannot  arrive  without       Saybb 
reading  the  words,  "  my  then  nearest  of  kin,"  in  a  sense  different      bradlt 
♦from  that  which  is  their  prima  facie  legal  import.    I  have  said      [  *90i  ] 
that  such  a  presumption  would  be  contrary  to  all  the  probabilities 
of  the  case.    And  for  that  I  do  not  rest  merely  on  the  general 
ground  that  a  man  is  likely  to  desire  that  his  property  should  go 
to  his  own  brothers  and  sisters,  and  their  children,  rather  than 
to  his  cousins;  but  this  will  seems  to  me   to   furnish  abundant 
grounds  for  showing  that  this  testator  had  in  view  the  descendants 
of  his  own  parents,  and  of  them  alone,  though  if  they  had  all  failed 
before  the  end  of  21  years,  the  language  used  by  him  would  have 
been  sufficient  to  carry  the  property  to  collaterals. 

In  the  first  place,  it  is  worthy  of  observation  that  there  is  not  in 
any  part  of  the  will  or  codicil,  or  of  the  memorandum  proved  with 
them,  the  smallest  allusion  to  any  collateral  relative  as  an  object 
of  his  bounty,  though  he  does  make  mention  of  a  great  uncle 
as  a  relation,  who  had  left  him  some  ancient  china.  Surely  if  he 
had  contemplated  so  unusual  a  disposition  of  his  property  as  that 
it  should  go  to  cousins  in  preference  to  brothers  and  sisters  and 
their  descendants,  he  would  have  made  some  allusion  to  such  an 
intention,  more  especially  as  all  the  language  and  provisions  both 
of  the  will  and  codicil  are  indicative  of  kindly  and  affectionate 
feeling  towards  his  brothers  and  sisters,  and  their  children.  By 
his  will  he  appoints  his  dear  brothers  his  executors.  He  explains, 
as  the  reason  for  his  giving  only  a  small  legacy  to  his  dear  sister 
Judith,  that  she  was  already  well  provided  for,  and  he  distributes 
tbe  whole  of  the  income  of  his  property  among  his  brothers,  sisters, 
nephews,  and  nieces  while  any  should  be  living.  By  his  codicil 
he  restricts  what  he  had  given  to  a  sum  of  10,000Z.  Consols,  with 
a  view  of  accumulating  the  residue  for  the  person  who  should 
become  entitled  under  the  clause  now  in  dispute.  But  he  expressly 
alludes  to  *the  more  independent  circumstances  of  his  brothers,  L  ^^^  j 
and  to  the  large  sums  he  had  given  annually  to  his  sisters,  as  the 
reason  for  the  alteration  he  was  making.  So  that  it  may  fairly  be 
inferred  that  his  affection  towards  his  brothers  and  sisters,  and  the 
children  of  his  married  sisters,  remained  unabated. 

But,  secondly,  not  only  is  there  no  mention  of  any  cousin,  but 
there  is  a  provision  in  the  memorandum  proved  with  the  codicil, 
which  seems  to  me  to  furnish  strong  evidence  that  the  testator 
never  contemplated  the  probability  of  his  property  going  to  any 
ono  not  a  descendant  of  his  father.    By  that  memorandum  he 
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SAYER  dispoBes  of  a  gold  medal  and  a  gold  snuff-box,  presented  to  him  by 
BbIdly.  t^®  ^^g  ^*  *^®  Netherlands,  and  of  several  other  chattels  which 
he  evidently  prized  highly,  and  which  he  gives  to  his  two  brothers, 
whom  he  had  made  his  executors,  to  be  preserved  by  them,  to 
descend,  with  the  ''patent  and  painting  of  my  armorial  bearings, 
to  the  inheritor  hereafter  of  my  capital  property.'* 

By  **  the  patent  of  my  armorial  bearings,"  the  testator  evidently 
intended  the  grant  of  arms  which  had  been  made  to  him  in  the 
year  1821.  That  grant,  after  reciting  the  services  rendered  by  him 
as  a  naval  officer  in  the  Indian  seas,  and  that,  in  testimony  of  his 
Majesty's  approbation  thereof,  he  had  received  a  gold  medal, 
proceeds  to  state,  that  he,  that  is,  the  testator,  "  being  desirous 
of  transmitting  to  his  descendants  the  remembrance  of  this  especial 
mark  of  the  Royal  favour,  by  bearing  in  his  armorial  ensigns  some 
distinctions  allusive  to  his  services,  requested  the  favour  of  his 
Lordship's  "  (that  is,  the  Earl  Marshal's)  ''  warrant  for  our  grant- 
ing and  assigning  such  armorial  ensigns  accordingly,  to  be  borne 
by  him  and  his  descendants,  and  by  the  other  descendants  of  his 
late  father,  Benjamin  Sayer,  sometime  collector  of  the  customs  at 
[  *903  ]  Deal,  ^deceased,  according  to  the  laws  of  arms.  And  forasmuch  as 
the  said  deputy  to  the  Earl  Marshal  did  by  warrant  under  his  hand 
and  seal,  bearing  date  the  16th  day  of  November  instant,  authorise 
and  direct  us  to  grant  and  assign  such  armorial  ensigns  accordingly." 
It  is  plain  from  this  document  that  the  grant  of  arms  was  made 
upon  his  application  to  extend  to  the  descendants  of  his  late  father, 
but  not  to  any  others.  And  when  therefore  he,  by  the  memorandum 
proved  as  a  codicil,  directed  that  the  patent  of  the  armorial  bearings 
should  go  to  the  inheritor  of  bis  capital  property,  he  must  surely 
have  contemplated  that  that  inheritor  would  be  a  person  who  was 
to  bear  the  arms,  which  would  not  be  the  case  if  the  property 
was  to  go  to  persons  not  being  descendants  of  his  father.  He 
could  hardly  have  desired  that  the  parchment  grant  of  arms  should 
go  as  an  heirloom  to  those  who  would  not  have  any  right  to  bear 
them.  I  do  not  forget  the  argument  that  females  cannot,  in  the 
strict  heraldic  sense,  bear  a  coat  of  arms,  they  can  only  impale 
them  with  the  arms  of  their  husbands  when  they  marry,  or  express 
them  under  a  curtain,  or  in  a  lozenge  when  they  are  single,  to 
indicate  what  family  tliey  are  of.  But  these  are  technical  niceties 
of  which  we  may  well  suppose  the  testator  to  have  been  ignorant. 
The  inference  from  his  language  is,  that  he  thought  by  the  grant 
of  arms  he  had  obtained  a  right  in  which  all  the  inheritors  of  his 
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capital  property  would  participate.     If  it  be  said  that  he  must        Sayeb 
have  known  that,  in  the  event  of  all  the  descendants  of  his  father      bradly. 
failing  before  the  end  of  the  twenty-one  years,  the  property  must 
go  to  a  collateral,  who  could  not  use  the  arms,  I  answer  that,  with 
two  married  sisters,  one  of  whom  had   five  and  the  other  four 
children  living,  even  supposing  that  he  did  not  contemplate  the 
possibility  of  there  being  issue  of  his  brothers  and  unmarried 
sisters,  a  complete  faihire  of  issue  *of  his  father  within  twenty-one       [  •90i  ] 
years  was  so  unlikely,  that  in  all  probability  it  never  presented 
itself  to  his  mind. 

The  result  therefore  of  my  consideration  of  this  case  is,  that  the 
appellant  has  failed  to  make  out  any  title  to  this  property.  I  come 
to  this  conclusion  because  I  think  the  person  to  take  must  show 
himself  to  be  what  the  appellant  is  not,  one  of  the  nearest  of  kin 
of  the  testator  at  the  end  of  twenty-one  years  from  his  death.  It 
is  not  necessary  to  consider  whether,  by  "  nearest  of  kin  "  we  are 
to  understand  strictly  nearest  of  kin,  or  those  who  would  take  as 
such  under  the  Statute  of  Distributions,  for  the  appellant  does  not 
bring  himself  within  either  class ;  and  if  we  were  to  depart  from 
the  strict  language  which  the  testator  has  used,  and  give  the 
property  to  a  person  who,  though  a  male  agnate,  did  not  answer 
the  full  description  of  those  whom  the  testator  pointed  out  as  the 
objects  of  his  bounty,  we  should,  as  I  think  I  have  shown,  be  acting 
against,  not  only  what  his  intentions  were  likely  to  be,  but  further 
in  violation  of  intentions  reasonably  deducible  from  the  context  of 
the  instruments  themselves. . 

The  Vice-chancellor  first,  the  Lords  Justices  afterwards,  and 
lastly,  the  learned  Judges,  whose  assistance  we  had,  all  arrived  at 
a  conclusion  adverse  to  the  appellant.  In  that  opinion  I  concur, 
and  therefore  shall  move  your  Lordships  to  affirm  the  judgment 
below,  and  to  dismiss  the  appeal.  I  much  regret  that  my  noble 
and  learned  friends.  Lord  Brougham  and  Lord  St.  Leonards,  who 
heard  the  case  with  me,  are  prevented  by  indisposition  from  attend- 
ing here  to-day,  and  delivering  their  opinions ;  but  I  have  been  in 
communication  with  both  of  them,  and  they  both  desire  me  to 
express  their  opinions  that  the  appellant  is  not  entitled.  Lord 
St.  Leonards,  in  his  letter  to  me,  adds,  that  his  opinion  does  not 
turn  upon  the  mere  circumstance  that  the  appellant  is  not  the 
nearest  of  kin.  I  rather  *think  that  I  should  have  thought  that  [  *90r>  ] 
fact  alone  sufficient  to  exclude  him.  But  the  other  circumstances 
to  which  I  have  adverted  have  also  had  great  weight  with  me. 
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sateb  In  a  case  of  such  grave  difficulty  the  appeal  must  be  dismissed 

Bradly.      mthout  costs ;  and  the  respondents  must  have  their  costs  out  of 

the  fund.    In  this  direction  your  Lordships  will  be  following  the 

course  taken  by  the  Lords  Justices. 

Decree  affirmed. 


1856.  COLTER  V.   FINCH  (1). 

'^^'iV^i.^^'  (^  li- 1^-  C.  005-930  ;  S.  C.  26  L.  J.  Ch.  65 ;  3  Jur.  N.  8.  25.) 

J     ,  A  court  of  equity  does  not  restrict  the  protection  it  will  affoi-d  a  purchaser 

CuANWOBTH  f^**  valuable  consideration  without  notice,  to  a  case  in  which  he  has  got  the 

L.C.  legal  estate. 

[  905  ]  Under  the  law  applicable  to  wills  of  testators  dying  before  the  13th  August, 

1859,  where  there  was  a  general  charge  of  debts,  but  no  legal  estate  was 
given,  the  executors  might  have  implied  authority  to  convey  the  legal  estate 
in  order  to  raise  the  money  to  satisfy  the  charge ;  but  where  there  was  a 
devise  of  the  legal  estate  to  a  particular  person,  and  the  estate  was  charged 
with  payment  of  debts  or  legacies,  the  money  must  be  raised  through  the 
instrumentality  of  the  devisee,  and  he  was  the  only  person  who  could  make 
a  legal  title  (2). 

A  first  mortgagtie  having  the  legal  title  is  not  to  be  postponed  to  a  second, 
merely  because  he  has  not  possessed  himself  of  the  title-deeds  of  the  estate : 
he  can  only  be  postponed  where  he  has  been  guilty  of  fraud  or  gross 
negligence  (3). 

[  906  ]  The  Bev.  J.  Kenward  Shaw  Brooke,  by  his  will,  dated  24  August, 

1889,  devised  all  his  estates  (of  which  he  was  seised  under  a  will 
dated  in  1789),  unto  Bobert  William  Shaw  and  his  heirs,  to  the 
use  of  such  persons  as  the  testator's  nephew.  Sir  J.  Kenward  Shaw, 
should  by  deed,  <bc.,  appoint,  and  until  such  appointment,  and  in 
default  thereof,  to  the  use  of  the  said  Sir  J.  E.  Shaw  for  life, 
remainder  to  Sir  J.  E.  Shaw,  his  heirs,  &c.,  for  ever ;  and  Bobert 
W.  Shaw  and  Sir  J.  E.  Shaw  were  appointed  executors.  The 
testator  died  in  December,  1840,  and  in  February,  1841,  the 
executors  proved  the  will.  The  property  in  question  was  at  that 
time  subject  to  an  annual  rent-charge,  created  in  April,  1822,  for 
the  sum  of  200Z.,  payable  to  Frances  Ann  Shaw  for  life,  which 
rent-charge  was  secured  by  a  term  of  100  years.  It  was  also 
subject  to  three  several  legacies  of  2,0002.  each,  payable,  with 
interest  at  4  per  cent.,  at  the  expiration  of  12  calendar  months 
from  the  death  of  Dame  Theodosia  Margaret  Shaw,  widow.  Sir 
J.  E.  Shaw  in  July,  1842,  borrowed  from  the  respondent  a  sum  of 

(1)  CW«erv.  C'aWa;WflrA<(1875)L.B.  (3)  Taylor  v.  Russell  [1892]  A.  C. 
7  H.  L.  731,  736, 45  L.  J.  Ch.  605.  244,  61  L.  J.  Ch.  657,  66  L.  T.  565 ; 

(2)  But  as  to  the  wills  of  testators  Taylor  v.  London  and  County  Bank 
dying  since  1897,  see  now  the  Land  [1901]  2  Ch.  231,  70  L.  J.  Ch.  477,  84 
Transfer  Act,  1887.— 0.  A.  S.  L.  T.  397,  C.  A. 
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3,5002.,  which  was  secured  by  a  mortgage  on  certain  of  the  devised      Coltkb 
lands,  &c.,  being  two  farms  called  Hook's  Hill  and  Weavers,  situated       finch. 
at  Southfleet,  in  Kent.    By  indenture,  dated  7  July,  1842,  made 
between  Sir  J.  K.  Shaw  of  the  one  part,  and  the  respondent  of  the 
other  part,  the  will  of  the  Rev.  J.  K.  S.  Brooke  was  recited,  together 
with  his  death,  the  probate  of  the  will,  the  seisin  of  Sir  J.  K.  Shaw 
nnder  it,  the  agreement  for  the  loan,  &c.,  and  it  was  witnessed  that, 
in  consideration  of  the  sum  of  8,5002.  by  the  respondent  paid  to 
him.  Sir  J.  K.  Shaw,  he,  in  execution  of  the  power  *given  him  by       [  ♦so?  ] 
the  will,  appointed  the  hereditaments  therein  named,  &c.,  to  the 
uses  thereinafter  expressed,  and  that  for  the  considerations  afore- 
said Sir  J.  K.  Shaw  by  the  said  indenture,  made  in  pursuance  of 
the  Act  of  the  4  Vict.  c.  21,  for  rendering  a  release  effectual  for  the 
conveyance  of  freehold  estates,  did  grant,  &c.,  the  two  farms  called 
Hook's  Place  and  Weaver's,  in  Southfleet,  in  the  county  of  Kent, 
then  in  the  occupation  of  Thomas  Wells,  to  secure  repayment  of 
the  said  8,500!.,  with  interest;  at  five  per  cent.    This  indenture  was 
prepared  by  Mr.  John  Hay  ward,  who  was  at  that  time  a  solicitor 
in  considerable  practice  at  Dartford,  and  was  the  solicitor  for  Sir 
J.  E.  Shaw,  and  who  in  this  transaction  acted  likewise  as  the 
solicitor  for  the  respondent.    On  the  respondent  paying  over  the 
8,5002.  he  received  from  J.  Hayward  the  mortgage  deed,  the  will 
of  1789,  the  will  of  1839,  and  some  other  papers  which  J.  Hayward 
represented  as  constituting  a  perfect  security  for  the  loan.    In  fact, 
however,  though  Sir  J.  K.  Bhaw  was  really  entitled  to  both  moieties 
of  the  estate,  and  had  always  been  in  possession  of  them,  the  papers 
delivered  showed  only  a  title  to  one  moiety.     There  were  deeds  of 
1750  and  1789,  which  made  the  title  to  the  whole  complete,  but 
which  were  never  delivered  to  the  respondent.    The  interest  on 
this  mortgage  was  regularly  paid  through  the  hands  of  J.  Hayward 
up  to  the  7th  of  January,  1849. 

In  1846  J.  Hayward,  still  acting  as  the  solicitor  for  Sir  J.  K. 
Shaw,  obtained  from  the  appellant  a  loan  of  money  on  the  deposit 
of  the  title  deeds  then  in  Shaw's  possession,  one  of  which  was  the 
deed  of  1789,  which,  with  the  will  of  1789,  would  have  made  the 
title  complete. 

Lady  Theodosia  died  in  October,  1847,  and  in  1848  the  three 
legacies  of  2,0002.  each,  charged  on  the  property  (of  which  the  farms 
at  Southfleet  formed  part),  became  payable.    Other  loans  were 
obtained  by  Sir  J.  K.  Shaw,  *and  in  all  the  transactions  relating  to       [  *»08  j 
them  John  Hayward  acted  as  his  solicitor.    Among  these  was  a 
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Ck>LYER  loan  made  to  Sir  J.  K.  Shaw  by  Mr.  William  Webb  Hayward,  a 
KiNcu.  trustee  for  a  person  named  Cooper,  and  thereupon  an  indenture, 
dated  20  May,  1848,  was  executed  by  Sir  J.  E.  Shaw,  by  which  the 
premises  at  Southfleet,  and  others  not  comprised  in  the  plaintiff's 
mortgage,  were  conveyed  to  W.  W.  Hayward,  with  a  power  of  sale, 
for  the  purpose  of  paying  the  three  legacies  of  2,0002.,  and  for  the 
other  purposes  mentioned  in  the  said  indenture.  The  loan  made 
by  the  appellant  was  paid  off,  and  he  delivered  up  to  W.  W. 
Hayward  the  deeds  which  had  been  deposited  with  him. 

On  the  16th  of  February,  1849,  W.  W.  Hayward  put  up  for  sale  by 
auction  the  hereditaments  comprised  in  the  last-mentioned  inden- 
ture, and  the  fitst  lot  contained  the  lands  of  Hook's  and  Weaver's 
farms,  which  lot  realized  the  sum  of  8,200!.,  and  the  others  made 
up  therewith  the  sum  of  18,670Z.,  or  more  than  double  the  amount 
required  to  pay  the  legacies,  with  the  interest  due  thereon.  The 
Lot  1  was  at  first  bought  by  the  respondent's  present  solicitor, 
without  his  being  aware  of  the  existence  of  the  mortgage  of  the  7th 
July,  1842,  but  it  was  subsequently  resold,  and  Mr.  Wells,  the 
tenant  of  the  farms,  became  the  purchaser,  and  had  since  transferred 
his  rights  as  such  to  the  appellant. 

Mr.  B.  Shaw  (since  deceased)  and  Sir  J.  E.  Shaw,  as  executors  of 
the  will  of  1889,  and  Sir  J.  E.  Shaw,  in  his  own  right,  joined  in 
executing  the  conveyance  upon  the  sale. 

In  June,  1852,  the  respondent  filed  his  bill  against  Sir  J.  E.  Shaw 
(then  and  now  out  of  the  jurisdiction),' and  against  the  appellant, 
which  set  forth  the  above  facts,  denied  that  he  had  knowingly  or 
wilfully  left  the  title  deeds  in  the  hands  of  J.  Hayward,  and  alleged 
[  *^^  1  that  he  *had  taken  what  he  believed  to  be  a  valid  and  complete 
security  for  his  advance.  The  prayer  of  the  bill  was,  that  an 
account  might  be  taken»  that  the  defendants  might  be  ordered  to 
pay  what  should  be  found  due,  or  that  the  appellant  might  be  fore- 
closed, or  might  be  prevented  from  setting  up  in  any  action  at  law 
at  the  suit  of  the  respondent,  the  term  of  1(X)  years  created  in 
April,  1822. 

The  appellant  put  in  his  answer,  and  insisted  that  the  respondent 
did  know,  or  but  for  gross  negligence  might  have  known,  all  the 
various  dealings  which  took  place  with  the  premises  between 
the  date  of  the  respondent's  alleged  security  and  the  completion 
of  the  sale  to  the  respondent.  He  denied  that  J.  Hayward  acted 
as  his  solicitor,  but  admitted  that  that  person  had  prepared  the 
deeds. 
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In  September,  1852,  Thomas  Colyer,  having  put  in  his  answer  to  Colter 
Finch's  bill,  filed  a  cross  bill  against  Finch,  by  which  he  prayed  fikch. 
that  Finch's  mortgage  might  be  declared  invalid,  or  if  not  invalid, 
that  it  was  not  entitled  to  priority  over  his  (T.  Colyer's)  purchase, 
and  that  Finch  might  be  ordered  to  convey  to  him,  or  might  be 
restrained  from  taking  any  proceedings  at  law  against  him,  to  obtain 
possession  of  the  said  farms  and  premises. 

Finch  put  in  his  answer,  and  the  causes  went  to  issue,  when 
evidence  was  given  of  the  facts  above  stated ;  and  with  reference  to 
the  mode  in  which  the  mortgage  transaction  took  place,  the  respon- 
dent stated  in  his  affidavit  as  follows :  '*  I  directed  Hayward  to 
prepare  a  proper  mortgage  deed,  and  he  did  thereupon  prepare  the 
indenture,  dated  7  July,  1842,  marked  A.     About  the  latter  end  of  the 
month  of  June,  or  the  beginning  of  July,  1842,  the  said  John  Hayward 
desired  me  to  be  ready  with  the  said  8,500/.  by  the  then  following 
7th  day  of  July,   and  I  accordingly  applied  to  *Mr.  Frederick       [  •bio  1 
Charles  Chappell,  of  No.  15,  Angel  Court,  in  the  city  of  London, 
stock  broker,  to  sell  for  me  so  much  of  a  sum  of  4,076Z.  198.  9d. 
New  8^  per  Cents,  then  standing  in  my  name  as  would  produce  the 
sum  of  8,500{.  clear ;  but  the  said  Mr.  Chappell  informed  me  that 
he  could  not  complete  such  sale  until  the  8th  day  of  July.    That  on 
the  said  8th  day  of  July  I  went,  in  the  first  instance,  to  the ''  Adelaide 
Hotel,"  London  Bridge,  where  I  was  to  meet  Mr.  Hayward,  by 
appointment,  and  that  I  there  saw  the  said  Mr.  Hayward,  and  the 
said  defendant.  Sir  John  Ken  ward  Shaw,  in  conference  together, 
and  that  the  said  John  Hayward  then  informed  me  that  he  had 
arranged  everything  with  the  said  Sir  John  Kenward  Shaw,  and,  by 
his  the  said  John  Hayward's  desire,  I  then  went  to  the  office  of  the 
said  Mr.  Chappell,  and  sold  8,5172.  14s.  Sd.^  portion  of  the  said  sum 
of  4,076Z.  19«.,  which  produced,  after  deducting  brokerage,  the  sum 
of  S,500Z.  exactly.    That  the  said  Mr.  Chappell  handed  me  over  the 
proceeds  of  such  sale  in  notes  of  the  Bank  of  England  (that  is  to 
say),  three  notes  of  1,0002.  each  and  one  note  of  500Z.    That  imme- 
diately I  received  the  said  8,500/.  I  went  direct  from  the  office  of 
the  said  Mr.  Chappell  to  the  "Adelaide  Hotel,"  London  Bridge,  where 
the  said  Mr.  Hayward  had  appointed  to  meet  me.    That  I  met  Mr. 
Hayward  at  the  said  hotel,  and  he  then  informed  me  that  Sir  John 
Kenward  Shaw  had  just  left,  but  that  he,  Mr.  Hayward,  should  see 
him  that  evening,  and  that  I  might  leave  the  money  with  him. 
That  I  did  accordingly  then  pay  to  Mr.  Hayward  the  said  four  notes 
for  8,500/.    That  on  the  11th  of  the  said  month  of  July  I  received 
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CoLYSB      from  Mr.  Hayward  a  letter,  of  which  the  following  is  a  copy: 

Finch.  *  Dabtford,  Sunday,  10  July,  1842.  Dear  Sib, — I  was  too  late  for 
Sir  John  Shaw  on  Friday,  but  I  remained  in  London  and  concluded 
the  business  yesterday  afternoon.    I  have  the  papers,  and  will  bring 

[  *9ii  ]  them  up  the  first  day  I  am  in  ^London.  I  did  not  get  away 
yesterday  until  half  past  six,  and  I  could  not  manage  to  get  to  your 
house.  Yours  very  truly,  John  Haywabd.'  That  a  few  days  after- 
wards the  said  John  Hayward  called  upon  me,  and  delivered  to  me 
the  said  indenture,  marked  A."  (that  is,  the  mortgage  from  Sir 
John  Kenward  Shaw),  "  together  with  the  several  documents  now 
produced,  and  shown  to  me,  marked  £.  G.  D.  E.  and  F.,  and  the 
said  paper  writing  marked  G. ;  and  he  also  delivered  to  me  at  the 
same  time  a  parchment  writing,  which,  for  the  reasons  hereinafter 
stated,  I  have  not  now  in  my  possession,  and  the  nature  of  which  I 
do  not  accurately  know,  but  I  believed  that  it  was  dated  somewhere 
about  1678,  and  that  Brazenose  College,  Oxford,  was  one  of  the 
parties  to  said  parchment  writing.  That  the  said  John  Hayward 
then  informed  me  that  the  documents  so  delivered  to  me  con- 
stituted, with  such  parchment  writing  marked  A.,  a  perfect 
security  for  my  said  advance ;  and  I  say  that  I  implicitly  believed 
such  statement  of  the  said  John  Hayward.  That  I  was  then, 
and  am  now,  totally  unacquainted  with  documents  of  title  to 
landed  property  and  legal  forms,  and  quite  incompetent  to  form 
an  opinion  upon  the  question,  whether  the  said  documents  so 
delivered  to  me  in  fact  constituted  the  title  deeds  belonging  to 
the  said  mortgaged  premises,  and  that,  under  these  circumstances, 
and  having  no  reason  whatever  to  doubt  or  question  the  perfect 
respectability  of  Mr.  John  Hayward,  I  relied  upon  the  representa- 
tions so  made  to  me  as  aforesaid  by  Mr.  John  Hayward,  and 
entirely  believed  that  the  documents  delivered  to  me,  with  the  said 
parchment  writing  marked  A.,  were  in  truth  and  fact  the  title 
deeds  of  the  said  premises.  That  I  never  knowingly  or  wilfully 
left  the  said  title  deeds,  or  any  of  them,  in  the  hands  or  custody 
of  the  said  Sir  J.  Kenward  Shaw."  There  was  no  other  direct 
evidence  on  this  point. 

[  912  ]  The   causes  were   heard   together   before  the  Mastbb  of   thb 

EoLLS,  who,  by  a  decree  dated  the  18th  July,  1854,  directed  Colyer's 
bill  to  be  dismissed  with  costs,  and  as  to  the  bill  filed  by  Finch, 
directed  an  account  for  principal  and  interest  due  on  the  mortgage, 
and  that  upon  Golyer  paying  within  six  months  what  should  be 
so  found  due,  Finch  should  reconvey,  but  that  otherwise  Colyer 
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should  be  foreclosed  (l).    The  appeal  was  brought  against  this 
decree. 


Colter 
Finch. 


(1)  19  Beav.  500.  The  following 
passage  from  the  judgment  of  the 
Master  of  the  Bolls »  commencing 
at  p.  507,  may  be  conveniently  inserted 
here. 

I  certainly  do  not  intend  to  dis- 
turb the  doctrine  of  this  Court,  with 
respect  to  purchasers  for  valuable 
consideration  without  notice.  I  acted 
on  it  in  The  Attorney -Oeneral  v. 
WilkiMt^  and  following  Wallwyn  v. 
LeeX  and  Joyce  v.  De  Moleyns,^  I  held, 
that  the  defence  of  being  a  purchaser 
for  valuable  consideration  without 
notice  did  apply  in  cases  of  persons 
not  having  the  legal  estate.  I  have 
no  doubt  of  the  propriety  of  those 
decisions,  nor  do  I  at  all  consider  that 
this  Court  would  interfere  and  enforce 
that  which  is  a  legal  right,  as  well  as 
an  equitable  right,  against  a  purchaser 
for  valuable  consideration  without 
notice. 

But  I  am  of  opinion  that  these  cases 
do  not  extend,  and  it  is  not  convenient 
that  they  should  extend,  to  cases 
where  there  is  a  legal  mortgagee,  so 
as  to  say,  that  he  is  not  entitled  to 
enforce  the  equitable  remedy,  inci- 
dental to  his  security,  against  a 
subsequent  mortgagee  or  purchaser, 
who  has  advanced  his  money  without 
notice  of  the  prior  incumbrance.  A 
mortgagee  is  a  purchaser  pro  tantOy 
and,  to  the  extent  of  his  mortgage, 
he  stands  in  exactly  the  same  situa- 
tion. If  his  mortgage  be  greater  than 
the  value  of  the  property,  and  the 
equity  of  redemption  is  worth  nothing, 
he  is  practically  owner  of  the  property. 
But  it  would  be  a  new  and  very 
dangerous  doctrine,  to  say,  that  where 
a  person  has  mortgaged  property  to 
one,  and  given  him  a  legal  mortgage, 
and  has  afterwards  mortgaged  the 
same  property  to  a  second,  concealing 
the  existence  of  the  first  mortgage, 
the  first  mortgagee  is  to  be  deprived 


of  his  ordinary  rights  in  this  Court, 
incidental  to  his  mortgage.  I  have 
found  no  case  that  leads  to  that  con- 
clusion, and  on  the  contrary,  it  appears 
to  me  inconsistent  with  the  *  whole  [  19  Beav. 
doctrine  of  this  Court  relating  to  tack-  507  ] 

ing.  It  is  a  common  occurrence,  in  [  *508  ] 
the  working  out  priorities  of  incum- 
brances in  this  Court,  to  have  this 
state  of  circumstances :  a  legal  mort- 
gage given  to  a  first  incumbrancer, 
a  second  mortgage  (necessarily  an 
equitable  one)  given  to  a  second 
incumbrancer,  without  notice  of  the 
first,  and  a  thiixi  mortgage  given  to  a 
third  incumbrancer,  without  notice  of 
the  second  incumbrance,  at  the  time 
he  advanced  his  money.  If  the  third 
incumbrancer  pays  o£E  the  fir^t,  and 
obtains  the  legal  estate,  this  Court 
holds,  that  he  is  entitled  to  tack  the 
two  mortgages  together,  and  that  the 
second  incumbrancer  cannot  redeem 
him  without  payment  of  the  amount 
of  both  ;  and  it  also  holds,  that  he  is 
entitled  to  foreclose  the  second  incum- 
brancer, unless  he  pays  off  what  is 
due  on  the  first  and  third  mortgages. 
But  that  could  not  be  the  result,  if  the 
second  incumbrancer  could  success- 
fully say  to  the  third  mortgagee,  **  I 
am  a  purchaser  for  valuable  considera- 
tion without  notice,"  and  it  is  obvious, 
that  he  stands  in  a  better  situation 
with  respect  to  the  third  mortgage,  of 
which  he  could  not  possibly  have 
notice,  than  with  respect  to  a  prior 
one. 

In  this  case,  suppose  the  legal  estate 
was  outstanding,  and  that  the  ques- 
tion was  between  two  equitable 
incumbrancers,  both  of  whom  had 
advanced  their  money  without  any 
notice  of  any  incumbrance  on  the 
estate,  and,  therefore,  exactly  under 
the  same  conditions;  if  the  conduct 
of  the  parties  were  the  same,  I  should 
give  priority  to  the  one  who  advanced 


t  99  R.  R.  149  (17  Beav  285). 
J  7R.  B.  142(9Ves.24). 


§  69  B.  R.  318  (2  Jo.  *  Lat.  374). 
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r, 
KiKCH. 


Mr.  Roll  and  Mr.  C.  HaU  {Mr.  Mott  was  with  them),  for  the 
appellant : 

There  are  three  points  in  this  case.    First.     The  appellant,  as 


[509] 


[  ♦SIO  ] 


hiB  money  prior  in  point  of  time. 
Then  could  the  rights  and  situation 
of  the  first  mortgagee  be  in  the  least 
diminished  or  injured,  if  he  had,  in 
addition,  obtained  the  legal  estate,  or 
is  the  doctrine  of  a  purchaser  for 
valuable  consideration,  without  notice, 
applicable  to  that  state  of  things  ?  In 
my  opinion  it  is  not. 

There  are  several  cases  upon  this 
subject,  which  may  require  some 
nicety  of  distinction  to  reconcile  pre- 
cisely. In  the  case  before  Lord 
Thurlow,  of  WiUiams  v.  Lamhe,\ 
Lord  Thu&low  held,  that  a  purchaser 
for  valuable  consideration  without 
notice  was  no  defence  to  a  suit  for 
an  account  of  dower,  which  the  widow, 
having  a  legal  title,  came  to  enforce  ; 
and  Sir  John  Leach,  in  the  case  of 
Collifis  V.  Archer, X  held,  that  a  person 
legally  entitled  to  tithes  had  a  right 
to  an  account  of  them,  although  the 
defendant  pleaded  that  he  was  a  pur- 
chaser of  them  for  valuable  considera- 
tion without  notice. 

The  distinction  I  apprehend  to  be 
this :  if  the  suit  be  for  the  enforce- 
ment of  a  legal  claim,  or  the  establish- 
ment of  a  legal  right,  then,  although 
this  Court  may  have  jurisdiction  in 
the  matter,  it  will  not  interfere  against 
a  purchaser  for  valuable  consideration 
without  notice,  but  leave  the  parties 
to  law ;  if,  on  the  other  hand,  the 
legal  title  is  perfectly  clear,  and 
attached  to  that  legal  title  there  is  an 
equitable  remedy  or  an  equitable  right, 
which  can  only  be  enforced  in  this 
Court,  I  have  not  found  any  case,  nor 
am  I  aware  of  any,  where  this  Coui-t 
will  refuse  to  enforce  the  equitable 
remedy  which  is  incidental  to  the 
legal  right 

The  case  of  2"he  AUorney-Uentral  v. 
Wiikins^  does  not  appear  to  me  to 
militate    against   that  doctrine.      In 


that  case  there  was  a  rent-charge, 
supposed  to  have  been  created  some 
two  hundred  years,  but  nobody  knew 
in  whom  it  was  vested,  and  the  defen- 
dant had  bought  the  estate  nearly 
twenty  years  before,  without  any 
notice  whatever  of  the  rent-charge. 
The  Attorney 'General,  representing 
the  charity,  came  into  equity  for  an 
account  of  the  rent-charge  and  to 
enforce  payment.  I  said,  you  must 
first  establish  your  title  at  law;  you 
''''may  be  able  to  get  trustees  of  the 
i*ent- charge  appointed,  and  then  estab- 
lish your  legal  title:  but  asserting  a 
legsil  rent- charge,  of  which  there  is 
no  proof  whatever,  and  which,  if  it 
existed,  would  give  ample  relief  at 
law,  you  are  not  entitled  till  your 
legal  title  is  established  to  an  equitable 
remedy  in  respect  of  it,  as  against  a 
purchaser  for  valuable  consideration 
without  notice. 

It  is  remarkable  also  that  the  effect 
of  yielding  to  the  doctrine  insisted  on 
by  Mr.  Colyer  would,  in  the  present 
case,  lead  to  a  conclusion  which  can 
only  be  characterised  as  inconsistent 
and  contradictory.  It  so  happens, 
that  although  Mr.  Finch  has  a  legal 
mortgage,  he  cannot  now  bring  an 
,  ejectment,  because  there  is  an  exist- 
ing life  annuity  payable  out  of  this 
estate,  secured  by  a  teim  of  years, 
which  has  priority  over  both  the 
plaintiff  and  defendant.  It  is  not 
disputed  that,  either  at  common  law 
or  under  the  statute,||  that  term  would 
cease  on  the  death  of  the  annuitant. 
The  rights  between  Mr.  Finch  and 
Mr.  Colyer  must  be  exactly  the  same, 
whether  the  annuity  is  alive  or  not, 
and  it  would  be  preposterous  to  say, 
that  the  rights  between  these  parties 
are  to  be  to-day  one,  and  if  the 
annuitant  dies  to-morrow,  they  are 
thei'eupon  to  become  different.    If  she 


t  3  Br.  C.  C.  264. 

X  32  R.  E.  214  (1  fiuss.  &  My.  284). 


§  99  B.  R.  149  (17  Beav,  286). 
II  8&9  Vict.c.  112. 
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purchaser  under  a  sale  for  raising  legacies,  acquired  a  prior  and 
superior  title  to  the  respondent,  independently  of  any  question  of 
notice.  Second.  At  all  events  no  relief  ought  to  have  been  given 
to  him  as  against  the  appellant,  who  was  a  purchaser  for  value 
without  notice.  Third.  The  respondent  is  to  be  postponed  to  the 
appellant,  because  he  has  by  himself  or  his  agent,  in  this  particular 
transaction,  been  guilty  of  fraud,  or  at  least  of  culpable  negligence 
in  not  obtaining  possession  of  the  title  deeds. 

[On  the  first  point  they  cited  Shaw  v.  Boirer  (i).  Ball  v.  Hams  (2), 
Goaling  v.  Carter  Qi),  Robittson  v.  Lowater  (4),  JVrigley  v.  Sykes  (5), 
and  Bugden  v.  Bignold  (6). 

On  the  third  point  they  contended  that  the  respondent,  by  leaving 
the  title  deeds  in  the  hands  of  the  solicitor  to  Sir  J.  E.  Shaw, 
had  enabled  the  latter  to  deal  with  the  property  as  if  it  was  with-^ 
out  incumbrance,  and  to  obtain  the  appellant's  money,  and  cited 
Barnettw.  Weston  (7),  Fairow  v.  Rees  (s),  Worthington  v.  Morgan  (9), 
Hewitt  V.  Loosemore  (10),  Kennedy  v.  Oreen  (11),  and  Dryden  v. 
Frost  (12).]  The  respondent,  who  might  have  seen  by  the  abstract 
what  the  title  was,  ought  to  have  required  other  deeds  besides  those 
which  he  actually  received,  and  not  having  done  so  he  cannot  apply 
to  equity,  but  must  be  left  to  his  legal  title  and  his  legal  remedy, 
should    die    to-morrow,    Mr.    Finch,      appears    to    me   impossible   for    any 


Colter 

V, 

Finch, 


having  the  legal  estate,  could  bring 
ejectmeut,  and  if  he  recovered  the 
estate  and  claimed  to  hold  it  discharged 
from  ull  mortga<>^e8,  Mr.  Colyer  would 
then  file  a  bill  for  redemption.  Now 
redemption  and  foreclosure  are  exactly 
the  same  remedy  e  converao,  arising 
out  of  the  same  matters,  and  the 
corresponding  rights  between  the 
same  parties.  If  I  am  not  to  interfere 
to  grant  foreclosure  to  Mr.  Finch,  am 
I  to  interfere  to  grant  redemption  to 
Mr.  Colyer  P  It  is  obvious,  that  if  I 
were  not  to  grant  relief  to  "^Mr.  Finch, 
in  respect  of  his  mortgage,  but  grant 
relief  to  Mr.  Colyer  in  respect  of  his, 
I  should,  as  between  two  persons  who 
advanced  their  money,  in  exactly  the 
same  circumstances,  and  standing,  as 
regards  notice,  in  exactly  the  same 
conditions,  interfere  to  give  an  equit- 
able remedy  to  the  one,  who  had  not 
the  legal  estate,  and  was  posterior  in 
time,  which  I  refused  to  the  other, 
who  both  had  the  legal  estate  and 
whose  security  was  prior  in  time.    It 
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Court  to  come  to  such  a  conclusion. 

I  am  therefore  of  opinion,  that  Mr. 
Finch,  the  prior  mortgagee,  is  entitled 
to  the  usual  decree  of  foreclosure 
against  Mr.  Colyer,  who  has  purchased 
the  estate  for  valuable  consideration 
without  notice.  This  conclusion  makes 
it  unnecessary  for  me  to  examine  the 
question  whether  Mr.  Colyer  had  or 
had  not  notice,  as  to  which  I  desire 
to  express  no  opinion. 

(1)  44  B.  R.  115  (1  Keen,  559). 

(2)  48  R.  B.  90  (8  Sim.  485). 

(3)  66  B.  B.  226  (1  Coll.  644). 

(4)  99  B.  B.  306  (17  Beav. 
affirmed,  6  D.  M.  &  G.  272). 

(5)  21  Beav.  337. 

(6)  60  R  B.  202  (2  Y.  &  C. 
377). 

(7)  8  B.  B,  319  (12  Ves.  130). 

(8)  55  B.  B.  1  (4  Beav.  18). 

(9)  80  B.  B.  142  (16  Sim.  547). 

(10)  89  B.  B.  526  (9  Hare,  449). 

(11)  41B.  B.  176  (3  My.  &K. 

(12)  45  B.  B.  344  (3  My.  &  Cr.  670). 
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Ck)LTEB  (Thb  Lord  Chamoellor  :  Strictly  speaking,  neither  party  here  had 

[  916  ]  No,  not  in  possession.  It  was  subject  to  the  term  for  100  years  ; 
but  that  will  not  affect  the  application  here  of  the  general  principle 
as  to  negligence. 

[On  the  second  point  they  cited  Bowen  v.  Evans  (l),  Joyce  v. 
De  MoUyns  (2),  and  AtUyrney-Oeneral  v.  WUkins  (8).] 

(The  Lord  Chancellor  :  It  is  rather  an  inaccurate  expression  to 
speak  of  foreclosure  as  relief :  it  is  calling  on  the  party  to  exercise 
his  right  now  or  never.  The  question  is,  whether  the  rule  of  not 
interfering  against  a  purchaser  for  valuable  consideration,  applies  to 
foreclosure.) 

Foreclosure  is  relief  to  the  party  seeking  it,  and  here  by  the  prin- 
ciple of  equity  he  is  not  entitled  to  it.    *     *     * 

[  916  ]  M'f'  -B*  PolTfi^T  and  Mr.  Oabm-ne  for  the  respondent : 

The  respondent  has  the  actual  legal  title,  and  would  be  in  posses- 
sion but  for  the  outstanding  term.  This  legal  title,  too,  is  prior,  in 
point  of  time,  to  that  set  up  by  the  appellant.  There  is  no  pretence 
to  charge  negligence,  much  less  fraud,  in  this  case.  The  deed  of 
1750  could  not  be  demanded ;  it  related  to  a  much  larger  estate ;  the 
respondent  had  no  means  of  knowing  its  existence,  and  cannot  be 
affected  by  the  fact  of  not  having  obtained  possession  of  it.  It  is 
of  course  unwise  for  the  lender  of  money  to  employ  the  borrower's 
solicitor,  but  that  fact  alone  does  not  affect  the  lender  with  all 
the  knowledge  which  the  other  party  possesses :  Hewitt  v.  Ijooae- 
more  (4).    ♦     *     ♦ 

[  917  ]  There  may  be  many  circumstances  in  which,  leaving  the  title 

deeds  in  the  hands  of  the  mortgagor  will  be  neither  fraud  nor  gross 
negligence ;  and  Hewitt  v.  Looseinore  proceeds  on  the  principle  that 
one  or  the  other  is  necessary  to  be  proved  before  the  title  of  the 
first  mortgagee  can  be  affected.  [On  this  point  they  cited  Harper 
V.  Fatdder  (5),  Martinez  v.  Cooper  (e),  and  Stevens  v.  Stevens  (7). 
On  the  question  of  constructive  notice  they  contended  that  the 
appellant  had  notice  of  the  respondent's  mortgage  by  employing 
Hayward  as  his  solicitor,  and  they  cited  Allen  v.  Knight  (8)  and 
Plumb  V.  Fluitt  (9).] 

(1)  81  B.  B.  136  (1  Jo.  &  Lai.  178  ;  (5)  20  B.  R  279  (4  Madd.  129). 
2  H.  L.  G.  257).  (6)  26  B.  B.  49  (2  Buss.  198). 

(2)  91  B.  B.  318  (2  Jo.  &  Lat.  374).  (7)  70  B.  B.  127  (2  Coll.  201 

(3)  99  R  B.  149  (17  Beav.  285).  (8)  71  R  R  100  (6  Hare,  272). 

(4)  89  B.  R  626  (9  Hare,  449).  (9)  3  R  R  605  (2  Anst.  432^ 
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Mr,  Roll,  in  reply.     ♦     *     ♦  Colyer 

r. 

The  Lord  Chancellor  :  P  ^^^  ' 

My  Lords,  my  intention  is  not  to  ask  your  Lordships  finally  to  [  ^20  ] 
dispose  of  this  case  until  I  have  had  the  opportunity  of  looking  into 
the  authorities  upon  the  point  as  to  holding  the  deeds,  more  atten- 
tively than  I  have  been  able  to  do  during  the  progress  of  the 
argument.  With  regard  to  the  other  points,  I  entertain  very  little 
doubt.  First,  as  to  the  bill  which  was  filed  by  Mr.  Finch,  the  first 
mortgagee.  The  objection  set  up  by  Mr.  Colyer,  by  way  of  defence, 
is  the  fact  that  he  is  a  purchaser  for  valuable  consideration  without 
notice,  and  that  therefore  a  court  of  equity  ought  not  to  interfere 
in  favour  of  the  plaintiff  against  him.  Now  I  think  that  is  an 
entire  fallacy.  I  quite  agree  in  the  doctrine  that  the  principle  on 
which  the  Court  protects  a  purchaser  for  valuable  consideration 
without  notice,  is  not  confined  to  the  case  of  a  purchaser  for  valuable 
consideration  who  has  got  the  legal  estate.  I  have  more  than  once 
had  occasion  to  consider  that  question,  and  it  has  always  appeared 
to  me  that  the  principle  on  which  the  Court  protects  a  purchaser  for 
valuable  consideration  without  notice,  is  wholly  regardless  of  what 
^estate  he  has.  It  may  be  that  he  has  not  the  legal  estate,  but  that  [  *92i  ] 
will  be  quite  unimportant  as  to  a  court  of  equity  interfering  or 
refusing  to  interfere.  His  equity  depends  on  this — that  he  stands, 
equitably,  in  at  least  as  favourable  a  position  as  his  opponent,  and 
therefore  the  Court  will  not  interfere  against  him.  But  I  think  that 
that  doctrine  cannot  by  possibility  apply  to  the  case  of  a  bill  of 
foreclosure,  and  there  ara  reasons  for  so  holding  pointed  out  by  the 
Master  of  the  Bolls  in  his  judgment  (1),  reasons  which  are  no 
doubt  perfectly  satisfactory,  but  I  should  proceed  on  a  much  shorter 
ground.  For  the  purpose  of  that  question,  whether  the  Court 
would  interfere  agftinst  a  purchaser  for  valuable  consideration  with- 
out notice,  a  foreclosure  is  not  relief  at  all.  The  mortgagee  who 
seeks  foreclosure  stands  in  such  a  position  to  the  mortgagor,  or  the 
purchaser  from  the  mortgagor  for  valuable  consideration  without 
notice,  that  that  purchaser  can  at  any  time  file  a  bill  to  redeem  the 
mortgage,  and  that  being  so,  it  would  be  most  unjust  if  there  was 
not  a  correlative  right  on  the  part  of  the  mortgagee  to  say,  "  you 
shall  redeem  now,  or  you  shall  never  redeem."  Therefore  I  think 
that  is  a  ground  which  entirely  puts  an  end  to  all  question  as  to 
Mr.  Finch's  suit,  and  that  he  would  be  entitled,  unless  so  far  as  it 
(1)  See  ante,  p.  447,  ». 
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coLTEB      is  interfering  with  the  other  suit,  to  the  decree  which  the  Mabteb 

Finch.  ^^  '^^^  Bolls  has  given  him,  namely,  the  ordinary  foreclosure 
decree. 

Now  the  cross  bill  which  is  filed  by  Mr.  Colyer,  a  subsequent  pur- 
chaser, raises  substantially  two  points :  First,  he  says,  "  I  have 
priority  because  I  claim  under  a  purchase,  which  being  made  by 
the  executors  to  raise  money  for  the  purpose  of  enabling  them, 
together  with  the  devisees,  to  perform  the  trusts  imposed  by  the 
testator,  namely,  payments  of  three  legacies  of  2,000/.  each,  gives 

[  *922  ]  ^^  A  ^1^1®  which  is  ^precedent  to  any  title  derived  only  under  the 
person  who  was  the  person  ultimately  beneficially  entitled  ;  or  if  it 
does  not  give  me  a  better  legal  title,  at  all  events  it  gives  me  a  title 
so  far  as  the  amount  of  the  three  legacies  of  2,000Z.  each,  to  raise 
which  the  sale  was  made."  Now,  with  regard  to  the  first  of  these 
points,  I  have  not  the  least  doubt  that  that  is  a  fallacy.  Where 
there  is  a  general  charge  of  debts,  and  no  legal  estate  given,  it  may 
be  that  as  against  the  heir-at-law,  the  executors  may  sometimes, 
perhaps  always,  possess  impliedly  a  power  to  convey  the  legal  estate 
in  order  to  raise  the  money  to  satisfy  the  charge ;  but  that  doctrine 
certainly  does  not  apply  to  a  case  where  the  estate  is  devised  to 
others  or  to  another,  charged  with  certain  payments  of  debts  or 
legacies :  there  that  money  is  to  be  raised  through  the  instrumen- 
tality of  a  sale  by  the  devisee,  and  that  devisee  is  the  person  and 
the  only  person  that  can  make  a  legal  title. 

The  legal  title  was  unquestionably  in  this  case  conveyed  by  the 
devisee  to  Mr.  Finch  on  his  mortgage,  which  was  the  first  title.  But 
then  the  question  is,  although  Mr.  Finch  may  have  taken  the  legal 
title,  as  he  certainly  did  as  mortgagee,  whether,  nevertheless,  Mr. 
Colyer,  a  subsequent  purchaser,  when  the  subeequent  sale  was  made 
by  the  devisee  at  the  instance  of  the  executor,  avowedly  and  truth- 
fully to  raise  amongst  other  sums  6,000/.  to  pay  off  those  three 
legacies,  whether  Mr.  Colyer,  who  paid  that  purchase-money  for  the 
estate,  is  not  entitled  to  the  extent  of  that  6,000/.  to  stand  in  the 
place  of  the  legatees.  Now  I  adopt  the  reasoning  there  of  the 
Master  of  the  Bolls  (as  at  present  advised,  I  will  not  finally 
commit  myself  to  that,  but  my  impression  is  very  strong  with  the 
Master  of  the  Bolls),  that  all  that  remained  in  the  devisee  Shaw 
was  the  equity,  because  he  had  conveyed  away  the  legal  estate,  the 

[  *923  ]  equity  which  he  might  make  available  for  the  purpose  *of  raising 
the  6,000/. ;  and,  subject  to  that  6,000/.,  the  whole  of  the  property 
was  liable  in  the  first  instance  to  pay  the  mortgage  which  had  been 
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made  to  Mr.  Pinch.  In  any  view  of  the  case,  as  it  was  not  disputed  Colyisb 
that  the  purchase-money  altogether  was  more  than  sufficient  to  pay  fingh. 
all  these  sums,  no  question  can  be  of  any  importance,  except  the 
question,  whether  this  claim  is  right  or  not  ?  Because  if  there  is 
a  claim  to  stand  in  the  place  of  the  legatees  for  6,000/.,  still  that 
would  only  be  to  stand  in  their  place  upon  the  equity,  which  was 
necessarily  in  the  first  instance  bound  to  make  good  the  mortgage 
to  Mr.  Finch. 

I  must  confess,  beyond  that,  I  am  very  much  inclined  to  accede 
to  Mr.  Palmer's  argument  yesterday.  It  does  not  matter  that  the 
mortgage  to  Mr.  Finch  was  not  made  avowedly  for  the  purpose  of 
raising  money  to  pay  debts ;  that  is  not  at  all  necessary,  nor  could 
he  be  affected,  unless  it  was  apparent  on  the  face  of  the  proceeding 
that  it  was  not,  and  could  not  have  been,  so  intended.  I  very 
much  incline  to  think,  that  where  a  party,  the  devisee  of  real  estate 
charged  with  payment  of  debts,  sells,  the  purchaser  has  no  need  to 
inquire  at  all  whether  the  money  is  applied  in  payment  of  debts,  or 
even  whether  it  is  a  sale  for  the  purpose  of  enabling  debts  to  be 
paid.  The  old  case  of  Elliott  y.  Memnian(i),  which  is  always 
referred  to,  before  Lord  Hardwicke,  makes  no  such  distinction  as  to 
whether  it  was  expressed  to  be  made  for  payment  of  debts  or  not. 
If  there  is  a  charge  on  the  devisee  in  fee,  if  he  takes  the  estate 
charged  with  the  payment  of  debts  alone,  or  debts  and  legacies, 
and  if  he  sells,  the  great  convenience  of  mankind  requires  that  it 
should  be  just  as  if  an  executor  sells  when  property  comes  to  him, 
unless  it  can  be  shown  that  the  purchaser  knew  that  the  purchase- 
money  was  not  going  to  be  so  employed,  and  he  was  ancillary  to 
something  *like  a  fraud,  because  he  may  presume  that  the  sale  has  [  *924  ] 
taken  place  in  the  ordinary  administration  of  the  duties  which 
were  imposed  upon  the  executor  by  the  will.  On  both  of  these 
points,  however,  I  wish  to  look  into  the  matter  before  I  finally 
dispose  of  this  case,  which  I  hope  I  may  be  able  to  do  in  the  course 
of  a  day  or  two. 

Then  comes  the  other  more  important  point,  on  which  I  think 
there  is  much  more  semblance  of  cogent  argument  on  the  part  of 
Mr.  Golyer  than  there  is  on  the  other  points  to  which  I  have 
adverted.  I  allude  to  the  circumstance  of  Mr.  Finch  having  left 
the  title  deeds  in  the  hands  of  Sir  John  Shaw  at  the  time  he  took 
his  mortgage.  Now,  there  is  no  doubt,  I  take  it,  of  the  principle 
which  is  to  govern  these  cases.    It  is  not  sufficient,  as  it  used  to  be 

(1)  2  Atk.i3. 
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CoLYEB      thought,  to  postpone  a  moitgagee,  that  he  has  not  taken  poasession 
Finch.       of  the  title  deeds ;  it  must  be  shown  that  he  left  them  in  the  Lands 
of  the  mortgagoi-,  either  fraudulently,  or  what  is  called,  for  want  of 
a  better  expression,  with  gross  negligence.    Gases  are  very  difficult 
to  deal  with  when  you  are  obliged  to  use  vituperative  epithets  of 
that  sort  in  order  to  enunciate  a  principle.    What  constitutes 
*'  gross  negligence  "  is  always  excessively  difficult  either  to  define, 
or,  by  way  of  anticipation,  to  illustrate ;  but  it  appears  to  me  at 
present,  that  none  of  the  cases,  so  far  as  I  am  aware  of  them, 
would  entirely  justify  what  was  done  by  the  mortgagee  here.     The 
leaving  of  the  title  deeds  by  him,  prima  facie  appears  to  me  to  have 
been  an  act  of  gross  negligence,  and  for  this  reason :  the  mortgage 
was  made  by  Sir  John  Shaw  in  the  year  1842 ;  his  solicitor  was 
Mr.  Hayward,  and  there  is  no  dispute  that  Mr.  Hayward  acted  also 
for  Mr.  Finch ;  that  is  the  common  case  of  both  parties ;  it  is  so 
stated  both  in  the  bill  of  Mr.  Finch  and  in  his  answer.    Now,  when 
Mr.  Hayward  prepared  the  mortgage  deed,  and  acted  both  for  the 
[  *92o  ]      mortgagor  and  for  the  *mortgagee,  it  is  quite  certain  that  he  knew, 
be  must  be  taken  to  have  known,  and,  in  fact,  he  did  know,  what 
the  title  was ;  that  there  were  title  deeds  and  wills,  in  one  of  which 
one  moiety  of  the  property  was  given  one  way  and  one  another ; 
one  moiety  was  given  to  the  devisor,  under  whom  Sir  John  Shaw 
claimed,  and  the  other  moiety  was  given  by  will  in  1789.     Now 
there  is  no  doubt  that  the  uncle  of  the  present  mortgagor.  Sir  John 
Shaw,  may  fairly  be  taken  to  have  been  in  possession  from  1789,  or 
thereabouts,  up  to  the  time  of  his  death  in  1889,  and  then  his 
devisee  came  into  possession,  and  if  there  had  been  an  independent 
solicitor  employed,  and  that  independent  solicitor  had  said,  "  Well, 
I  see  here  there  is  a  clear  proof  of  seisin  for  58  years,  and  I 
do  not  think  it  necessary  to  inquire  anything  more  about  the 
deeds  ;  I  take  the  title,"  I  am  not  clear  that  there  would  have  been 
any  negligence  in  not  making  any  further  inquiry,  or  that  there 
would  have  been  anything  that  would  come  within  what  the  Courts 
would   call   **  gross  negligence."     I  think  that   there  was  clear 
evidence  upon  the  abstracts  delivered  that  that  had  been  the  fact, 
for  this  reason  :  the  testator,  under  whom  Sir  John  Shaw  claimed 
by  the  will  of  1889,  clearly  was  in  possession  in  1799 ;  he  redeemed 
the  land  tax ;  therefore  he  was  in  possession  at  that  time  ;  and  40 
years  afterwards  he  makes  his  will,  and  under  that  will  it  is  that 
the  mortgage  was  made  in  1842.     That  person  who  was  so  in 
pOBsession  in  1799  was  the  general  devisee  of  Mr.  Shaw  Brooke, 
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who  made  his  will  in  1789.  Although  there  is  no  actual  description  Oolyer 
of  the  property  in  the  will,  yet,  inasmuch  as  we  have  the  will,  and  Finch. 
we  see  the  party  in  possession  ten  years  after  the  will,  and  as, 
being  the  general  devisee  under  the  will,  he  was  to  take  the  name, 
the  inference  would  be  almost  irresistible  that  the  title  he  had  to 
possession  in  1799  was  the  title  derived  under  *the  will.  It  is,  [  *S26  ] 
however,  singular  enough,  that  although  that  would  appear  to  be 
accurate,  it  was  not  accurate,  though  in  fact  it  amounted  to  the 
same  thing,  because  he  was  entitled  to  one  moiety  under  the  will, 
and  the  other  moiety  under  a  deed  appointing  the  executors  only ; 
BO  that,  although  relying  on  the  fact  of  seisin,  a  party  would  have 
been  under  a  mistake  in  supposing  it  was  all  to  be  attributed  to 
the  will ;  that,  however,  is  not  important.  In  truth,  the  title  to 
the  whole  property  was  a  title  derived  under  the  testator,  though 
one  moiety  was  derived  under  the  will,  and  the  other  under  a  deed 
executed  concurrently  with  it.  Certainly,  if  a  person  in  the 
situation  of  the  plaintiff,  Mr.  Finch,  had  taken  a  mortgage,  and 
employed  a  regular  solicitor,  and  that  solicitor  had  bad  handed  to 
him  a  copy  of  the  will,  and  proof  of  seisin  for  fifty-three  years,  up 
to  the  time  of  the  mortgage,  and  had  made  no  further  inquiry, 
although  there  were  really  other  deeds  in  the  hands  of  the  mort* 
gagee,  I  should  have  been  very  reluctant  to  hold  that  there  was 
gross  negligence.  But  then  I  must  treat  it  in  this  way,  as  if  the 
solicitor  of  the  mortgagor  had  said  to  Mr.  Finch,  or  to  the  solicitor 
of  Mr.  Finch,  supposing  him  to  have  been  a  different  person, 
''  This,  though  the  apparent  title,  is  not  all  the  title,  for  I  have 
prior  deeds  ;  "  and  the  solicitor  had  said,  ''  Never  mind,  I  do  not 
want  to  look  at  your  prior  deeds,  I  am  satisfied  with  the  title  as  it 
is  ;  "  would  that  have  been  gross  negligence  within  the  meaning  of 
the  cases  on  this  subject  ?  Because  if  it  would,  I  certainly  feel 
great  difSculty  in  saying  that  it  could  make  any  difference  that  the 
same  solicitor  was  acting  for  both  parties,  and  there  was  therefore 
no  independent  advice  on  the  part  of  Mr.  Finch.  It  is  his  great 
misfortune  to  have  employed  a  man  who  has  not  done  his  duty 
towards  him ;  but  if  John  Hayward  was  Acting  for  both  parties, 
and  John  Hayward  perfectly  well  *knew  that  there  were  prior  [  •927  ] 
deeds,  it  is  a  difficult  proposition  for  Mr.  Finch  to  maintain, 
**  l)ecause  I  employed  a  person  who  knew  that,  but  only  knew  it 
in  his  character  of  solicitor  for  the  mortgagor,  therefore  I  am  to 
be  absolved  from  making  inquiry  on  the  subject." 
Uix>n  these  points  I  should  wish  to  look  into  the  authorities ; 
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Ck>LYEB  and  I  hope  in  the  course  of  fche  next  week  to  be  able  to  make  up  my 
Finch.  mind  on  the  subject,  to  see  what  advice  it  is  fit  I  should  tender  to 
your  Lordships.  The  Master  of  the  Bolls  thought  that  there 
had  not  been  gross  negligence,  and  possibly  I  may  arrive  at  the 
same  conclusion  ;  but  I  confess  I  do  not  think  that  that  is  so  clear 
as  the  other  points  in  the  case.  If  there  was  not  gross  negligence 
I  do  not  think  there  is  anything  in  the  point  about  subsequent 
fraud.  With  that  I  think  Mr.  Finch  has  nothing  to  do ;  all  that 
was  done  was  unknown  to  bim.  The  negligence  to  be  imputed  to 
Mr.  Finch,  if  there  has  been  negligence,  is  a  negligence  which  must 
have  been  imputed  to  his  solicitor,  if  he  had  acted  by  an  independent 
solicitor,  instead  of  through  the  solicitor  for  the  mortgagor. 

On  these  grounds,  I  now  move  that  the  further  consideration  of 
this  case  be  postponed. 

Jviy  24.      The  Lord  Chancellor  : 

In  this  case,  which  was  argued  a  few  days  since,  there  were  three 
points  made  on  the  part  of  the  appellant,  Mr.  Golyer.  The  first 
was,  that  he,  being  the  purchaser  for  a  valuable  consideration, 
without  notice,  the  Court  ought  not  to  give  any  relief,  even  by  way 
of  foreclosure,  against  him.  That  point  was  disposed  of  at  the 
close  of  the  argument. 

Another  point  was,  that  he  was  entitled  to  stand,  in  priority,  in 
the  place  of  the  three  legatees  for  2,0002.  each.  That  was  also 
f  ^928  ]  disposed  of.  I  concurred  in  opinion  with  *the  Master  of  the 
Bolls,  that  there  was  no  foundation  for  that  plea. 

The  only  question  which  remained  to  be  disposed  of  was  that 
arising  from  the  fact  of  Mr.  Finch,  the  mortgagee,  having  left  the 
title  deeds  in  the  hands  of  Sir  John  Kenward  Shaw,  the  mortgagor, 
by  means  of  which  the  latter  was  enabled  afterwards  to  make  an 
apparently  good  title  to  the  appellant.  The  question  was,  whether 
Mr.  Finch,  the  mortgagee,  by  so  doing  had  put  himself  into  such 
a  situation  as  to  be  disqualified  from  setting  up  his  prior  legal  title. 

The  rule  on  this  subject  is  now  well  settled.  A  first  mortgagee 
having  the  legal  title  *  is  not  to  be  postponed  to  a  subsequent 
purchaser  or  mortgagee,  merely  because  he  has  not  possessed 
himself  of  the  title  deeds.  In  order  to  deprive  the  first  mortgagee 
of  his  legal  priority,  the  party  claiming  by  title  subsequent  must 
satisfy  the  Court  that  the  Qrst  mortgagee  has  been  guilty  either 
of  fraud  or  gross  negligent 3,  but  for  which  he  would  have  had  the 
deeds  in  his  possession.     What  are  the  circumstances  which  will 
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amonnt  to  or  be  evidence  of  gross  negligence,  it  is  difficult  to      Colyeb 
define  beforehand ;  but  I  think  that  prima  facie  a  mortgagee  who,       finch. 
knowing  that  his  mortgagor  has  title  deeds,  omits  to  call  for  theni, 
or  who  omits  to  make  any  inquiry  on  the  subject,  must  be  con- 
sidered to  be  guilty  of  such  negligence  as  to  make  him  responsible 
for  the  frauds  which  he  has  thus  enabled  his  mortgagor  to  commit. 
But  is  that  the  case  here  ?    The  respondent  positively  denies  any 
knowledge  on  the  matter,  and  says  that  he  gave  J.  Hayward 
instructions  to  prepare  a  proper  mortgage,  and  he  did  prepare  that 
indenture  accordingly.    (His  Lordship  here  read  the  extract  from 
the  respondent's  affidavit.)     The  result  of  all  this  is,  that  Finch 
obtained  a  valid  legal  mortgage,  together  with  certain  documents, 
which  Hayward  represented  to  him  as  being,  and  which  Finch 
believed  to  *be,  the  muniments  of  title,  which  made  him  completely       [  •929  J 
secure.    All  the  material  documents  were  not  furnished. 

Now,  but  for  the  circumstance  that  Finch  employed  Hayward  as 
his  solicitor,  there  would  be  no  pretence  for  saying  that  there  was 
in  this  transaction  anything  like  culpable  negligence  on  the  part  of 
Finch.  He  did  all  that  a  person  in  his  situation  could  do ;  lie 
obtained  a  valid  conveyance,  together  with  documents,  which  the 
solicitor  of  the  mortgagee,  a  man  of  credit  and  respectability,  told 
him  made  his  security  perfect.  To  hold  that  he  was  guilty  of  gross 
negligence  in  not  making  further  inquiry  and  investigation,  would 
be  to  hold  that  to  accept  a  mortgage  security  without  taking  all  the 
precautions  which  an  experienced  conveyancer  would  suggest,  may 
subject  the  person  accepting  it  to  the  consequences  of  fraudulent 
misconduct,  or  of  gross  negligence,  so  gross  as  to  be  tantamount  to 
fraud,  a  conclusion  at  variance  with  all  the  authorities. 

I  may  refer  particularly  to  the  case  of  Evans  v.  Bicknell  (i),  which 
was  a  case  where  the  deeds  had  got  into  the  hands  of  the  mortgagor, 
having  been  lent  by  the  trustees  of  the  marriage  settlement  under 
circumstances  which  the  Court  held  did  not  involve  fraud,  though 
it  might  be  an  imprudent  act.  In  Bar  net  v.  Weston  (2),  a  case 
before  Sir  William  Grant,  there  was  a  loan  of  the  deeds  in  the 
same  way.  Fanow  v.  Rees  (a)  was  a  case  where  the  deeds  related 
to  settlement  property,  and  several  other  cases  were  referred  to, 
such  as  U'orthington  v.  Morgan  (4),  Allen  v.  Knight  (o),  and  Hewitt 
V.  Loosemore  (6). 

(1)  0  R  R.  245  (6  Ves.  174).  (4)  80  E.  li.  U2  (16  Siin.  547). 

(2)  8  E.  E,  319  (12  Ves.  130).  (5)  71  E.  R.  100  (5  Hare,  272). 

(3)  55  E.  E.  1  (4  Beav.  18).  (6)  89  R  R  526  (9  Hare,  449). 
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If,  then,  such  would  have  been  the  result,  supposing  Finch  not 
to  have  employed  Hayward  in  the  business,  does  the  circumstance 
of  that  employment  make  any  difference  ?  *I  think  not.  The  only 
employment  was  an  employment  to  prepare  the  deed,  which  was 
a  mere  ordinary  mortgage  in  fee  from  Sir  John  Ken  ward  Shaw, 
reciting  his  uncle's  will,  under  which  he  was  tenant  in  fee  simple 
of  the  property  mortgaged.  There  was  no  investigation  of  title. 
Finch  relying  on  Hayward's  assurance  that  Sir  John  Kenward 
Shaw  was,  as  in  fact  he  was,  seised  in  fee-simple  in  possession,  free 
from  incumbrances.  If  this  assurance  had  been  false,  if  there  had 
existed  prior  charges  on  the  property,  then  would  have  arisen  the 
question  how  far  Finch,  by  employing  Hay  ward  to  prepare  his 
deeds,  was  affected  with  notice  of  these  charges ;  but  no  such  ques- 
tion did  or  could  arise,  for  no  prior  charges,  in  fact,  existed ;  and 
with  regard  to  the  handing  over  of  the  documents,  Hayward  was 
in  no  respect  the  agent  or  solicitor  of  Finch.  Finch,  in  that  part 
of  the  transaction,  acted  for  himself,  Hayward  acted  for  Sir  John 
Kenward  Shaw ;  and  when  Finch  accepted  from  Hayward  the 
copies  of  the  wills  and  other  documents  as  being  what  was  neces- 
sary to  make  him  secure,  the  only  question  is  whether  he  was 
bound,  in  order  to  relieve  himself  from  the  imputation  of  fraud  or 
gross  negligence,  to  inquire  further  of  the  mortgagee,  or  of  Hayward, 
as  his  solicitor.  I  have  already  said  that  I  think  he  was  not; 
consequently,  the  appellant  fails  in  this  part  of  the  case,  as  well  as 
in  those  which  were  disposed  of  last  week.  And  I  shall  therefore 
move  your  Lordships  to  dismiss  the  appeal,  with  costs. 

Decree  qffiimedf  with  costs. 


1856. 


M'MAHON  V.   LEONAKD, 

(5  H.  L.  C.  931—937.) 
[Obsolete  practice.] 


1856. 
Jw/y  1,18,24. 

Lord 

CR  AN  WORTH, 
L.C. 

rROWDER,  J. 
[  937  ] 


EARL   OF   MOUNTCASHELL   v.  VISCOUNT  O'NEILL. 

(5  H.  L.  C.  937—958  ;  S.  C.  2  Jur.  N.  S.  730.) 

The  23  &  24  Geo.  III.  c,  39  (Ir.)  (1),  gives,  by  e.  1,  to  **  any  tenant  for 
life  or  lives,  by  settlement,  dower,  or  courtesy,  jointure,  lease,  or  office,  civil, 
military,  or  ecclesiastical,  impeachable  of  waste,  or  any  tenant  for  years 
exceeding  14  years  unexpired,  who  shall  plant,  or  cause  to  be  planted,  any 
timber  trees,''  &c.,  the  right  to  cut  the  same  during  the  term.    The  seoond 


(1)  Extended  by  the  Timber  (Ireland)  Act.  1888  (51  &  52  Vict  c.  37),  s.  1. 
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section  pi-ovides,  **  that  any  tenant  bo  planting,  Ac,  shall,  within  12  months, 
lodge  with  the  clerk  of  the  peace  of  the  county  an  affidavit,  "reciting  the 
number  and  kinds  of  the  trees  planted,  and  the  name  of  the  lands,  in  form 
^following."  The  form  given  is,  **I,  A.  B.,  do  swear  that  I  have  planted, 
or  caused  to  be  planted,  on  the  lands  of  ,  held  by  me  from  ,"  and 

**  that  I  have  given  notice  to  the  person  under  whom  I  immediately  derive, 
or  his  agent,  of  my  intention  to  register."  A.  held  lands  from  B.  under 
leases  for  lives,  on  different  demises  granted  by  B.*s  ancestor  to  A.'s  ancestor : 
A.  planted  trees,  and  made  the  affidavit,  but  mentioned  lands  held  under 
different  demises,  and  did  not  distinguish  the  number  of  trees  planted  on 
each  land : 

Held,  that  the  second  section  of  the  statute  included  a  tenant  for  life,  and 
that  the  affidavit  was  sufficient ;  and 

Held,  that  under  this  statute  an  affidavit  might  be  made  by  the  agent 
and  manager  of  A.,  for  and  on  behalf  of  A. 

A.  also  occupied  lands  under  C.  adjoining  to  those  of  B.;  A.'s  agent 
made  an  affidavit,  including  both  descriptions  of  lands,  and  giving  the 
gross  number  of  the  trees  planted,  but  not  distinguishing  the  number 
planted  on  the  land  of  B.  from  those  planted  on  the  land  of  0. : 

Held  insufficient. 

Error  on  a  judgment  of  the  Court  of  Exchequer  Chamber  in 
Ireland,  which  had  reversed  a  judgment  of  the  Court  of  Queen's 
Bench  there,  in  an  action  of  trover  brought  by  the  plaintiflf  for 
trees.  The  plaintiff,  the  Earl  of  Mountcashell,  claimed  these  trees 
as  the  reversioner  of  lands  in  the  parish  of  Skerry,  in  the  county 
of  Antrim.  These  lands  had  been  demised  by  his  father  to  the 
brother  of  the  present  defendant  in  error  for  three  lives,  one  of 
which  was  still  subsisting.  The  defendant  claimed  the  trees  under 
the  28  &  24  Geo.  III.  c.  39  (Ir.)(i),  intituled,  *' An  Act  to  amend 
the  Law  for  the  Encouragement  of  Planting  Timber  Trees  "  (2). 


Mount- 
cashell 

r, 
O'Neill. 

[  ♦938  ] 


(1)  See  note  (1),  ante,  p.  458. 

(2)  By  which  it  is  enacted,  s.  1. 
That  from  and  after  the  passing  of 
this  Act,  any  tenant  for  life  or  lives,  by 
settlement,  dower,  courtesy,  jointure, 
lease,  or  office,  civil,  military,  or 
eodesjastical,  impeachable  of  waste, 
or  any  tenant  for  years  exceeding 
fourteen  years  unexpired,  who  shall 
plant  or  cause  to  be  planted  any 
timber  trees,  of  oak,  ash,  elm,  beech, 
fir,  alder,  or  any  other  trees,  shall  be 
entitled  to  cut,  fell,  and  dispose  of  the 
same  or  any  part  of  the  same  at  any 
time  during  the  term. 

Sb  2.  Provided  always,  that  any 
tenant  so  planting  or  causing  to  be 
planted  shall,  within  twelve  calendar 
months  after  such  planting,  lodge 
with  Uie  clerk  of  the  pence  of  the 
county  or  county  of  a  city  where  such 


plantation  shall  be  made,  an  affidavit, 
sworn  before  some  justice  of  the  peace 
of  the  said  county,  reciting  the  num- 
ber and  kinds  of  the  trees  planted, 
and  the  name  of  the  lands,  in  form 
following :  I,  A.  B.,  do  swear  that  I 
have  planted  or  caused  to  be  planted, 
within  twelve  calendar  months  last 
past,   on  the  lands  of  ,  in  the 

parish  of  ,  held  by  me  from        , 

the  following  trees  (here  reciting  the 
number  and  kinds  of  trees},  and  that 
I  liave  given  notice  to  the  person  or 
persons  under  whom  I  immediately 
derive,  or  his,  her  or  their  ogent,  of 
my  intention  to  register  said  trees 
twenty  days  at  least  previous  to  this 
day,  and  that  I  have  given  notice  of 
my  intention  to  register  said  trees  by 
public  advertisement  in  the  Dnhlin 
(ia'Mtt  thii'ty  days  at  least  previous 
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MUUKT- 
CA8HBLL 

r. 
O'Neill. 

[93tf  ] 

[  •940  ] 


There  had  been  eight  di£ferent  plantings  on  lands  held  by  the 
defendant,  and  in  taking  proceedings  under  the  statute  *there  had 
been  eight  affidavits  filed,  and  notices  given,  and  advertisements 
inserted  in  the  Gazette.  The  question  in  the  cause  was,  whether 
the  affidavits  filed  were  sufficient  under  the  statute.  At  the  trial 
of  the  cause  before  the  Lord  Chief  Justice,  at  the  sittings  after 
Hilary  Term,  1862,  the  jury  returned  a  special  verdict,  declaring 
the  titles  as  landlord  and  tenant  of  the  respective  parties,  and  the 
authority  of  W.  M'Aulifife,  as  Earl  O'Neill's  agent ;  and  found  that 
on  the  6th  June,  1816,  Earl  O'Neill  lodged  with  the  clerk  of  the 
peace  for  the  county  of  Antrim  an  affidavit  in  the  following  form  : 
"  I,  the  Right  Honourable  Charles  Henry  St.  John,  Earl  O'Neill,  do 
swear  that  I  have  caused  to  be  planted,  &c.,  on  the  lands  of  Glaggan 
and  Aghafattan,  in  the  parish  of  Skerry,  held  by  me  from  the  Earl 
of  Mountcashell,  the  following  trees,  to  wit "  (specifying  their  sorts 
and  their  numbers),  ''  and  that  I  have  given  notice  to  George 
Joy,  Esq.,  agent  to  the  said  Earl  of  Mountcashell,  under  whom  I 
immediately  derive,  of  my  intention  to  register  said  trees  twenty 
days,  at  the  least,  previous  to  this  day,  and  that  I  have  given  notice 
of  my  intention  to  register  said  trees,  by  public  advertisement,  in 
the  Dublin  Gazette,  thirty  days  at  the  least  previous  to  the  date 
hereof."  In  this  affidavit  no  distinction  was  taken  between  the 
trees  planted  on  the  lands  of  Claggan  and  those  planted  on  the 
lands  of  Aghafattan.  The  two  descriptions  of  land  were  held 
under  different  demises,  though  from  the  same  landlord.     The 


to  the  date  hereof  (or  else — (and  that 
I  have  also  given  notice  of  the  same 
in  writing  to  the  head  landlord,  owner 
or  owners  of  said  ground,  or  his  or 
their  agent,  twenty  days  previous  to 
the  date  hereof)  as  the  case  may  be). 

S.  6.  And  for  the  preventing  of 
fraudulent  registries,  be  it  enacted, 
that  any  person  under  whom  the  lands 
shall  be  held,  mediately  or  imme- 
diately, whereon  the  trees  registered, 
or  the  inclosui-es  registered,  in  pur- 
suance of  this  Act,  may  be,  and  who 
shall  think  himself  or  herself  aggrieved 
b}'  a  fraudulent  registry,  may  apply 
to  the  justices  of  said  county  assembled 
in  Quarter  Sessions  at  any  time  within 
twelve  mouths  after  such  registry  (or, 
if  he  or  she  be  a  minor  at  the  time  of 
registering,  within  twelve  months  after 
ho  or  she  shall  arrive  ut  the  age  of 


twenty-one  years),  which  justices,  on 
receiving  a  petition  complaining  as 
aforesaid  of  a  fraudulent  registry,  and 
also  an  affidavit  that  notice  of  such 
intended  complaint  had  been  served 
on  the  tenant  twenty-one  days  at  the 
least  before  such  Quarter  Sessions, 
shall  cause  a  jury  to  be  empannelled, 
who  shall  decide  whether  the  said 
registry  be  a  true  registry  or  not,  and 
if  they  shall  find  it  to  be  a  false 
registry,  then  the  same  shall  be  deemed 
utterly  null  and  void  and  of  no  effect, 
but  if  they  shall  find  for  the  tenant, 
then  the  registry  shall  be  deemed 
good,  and  their  verdict  in  both  cases 
shall  be  conclusive. 

The  7th  and  8th  sections  allow  the 
tenant  to  sell  to  the  person  "  under 
whom  he  derives  mediately  or  imme- 
diately," his  interest  in  the  trees. 
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advertisement  in  like  manner  was  framed  in  the  name  of  the  Earl 
himself :  '*  I  hereby  give  notice,  that  I  have  caused  to  be  planted, 
&c.,  on  the  lands  of  Glaggan  and  Aghafattan,  in  the  parish  of 
Skerry,  held  by  me  from  the  Earl  of  Mountcashell,"  &c.,  and  it 
was  signed,  "  O'Neill.'V 

The  second  affidavit  was  lodged  with  the  clerk  of  the  peace 
on  the  18th  October,  1820,  and  was  in  these  terms :  "  I,  William 
M'Auliffe,  do  swear,  that  I  have  planted,  or  ^caused  to  be  planted, 
within  twelve  calendar  months  last  past,  for  the  Bight  Honourable 
Earl  O'Neill,  on  the  lands  of  Glaggan,  &c.,  held  by  the  said  Earl 
O'Neill,  from  the  Earl  of  Mountcashell "  (then  followed  a  description 
of  the  trees),  "  and  that  notice  has  been  given  to  George  Joy,  Esq., 
agent  to  the  said  Earl  of  Mountcashell,  under  whom  the  said  Earl 
O'Neill  immediately  derives,  of  his  Lordship's  intention  to  register 
the  said  trees,"  &c.    This  affidavit  was  signed,  '*  Wm.  M*Auliffe." 

The  advertisement  in  the  Gazett^^  relating  to  these  trees,  was 
given  in  the  name  of  Earl  O'Neill  himself. 

The  third  affidavit  related  to  trees  planted  partly  on  the  lands  of 
Eillycharn,  in  the  county  of  Antrim,  held  by  Earl  O'Neill,  as  tenant 
to  Alexander  Davison,  Esq.,  and  partly  on  some  of  the  lands  of 
Glaggan.  This  affidavit,  made  in  October,  1821,  the  notice  given 
and  the  advertisement  in  the  Gazette  were  all  made  by  M'Auliffe, 
the  words  in  all  being  ''  I  have  planted,  or  caused  to  be  planted,  for 
Earl  O'Neill."  In  this  affidavit  the  gross  number  of  trees  planted 
was  stated,  but  no  distinction  was  made  between  those  planted  on 
the  lands  of  Davison  and  those  planted  on  the  lands  of  Lord 
Mountcashell.  There  were  five  other  affidavits  and  notices  in 
the  same  form  as  the  second,  all  relating  to  lands  held  of  Lord 
Mountcashell. 

The  case  was  argued  in  the  Gourt  of  Queen's  Bench  on  the  special 
verdict,  when  judgment  was  given  for  the  plaintiff  on  the  first  and 
third  plantings  (on  the  ground  that  the  descriptions  and  numbers 
of  trees  on  lands  held  under  different  demises,  were  not  properly 
distinguished),  and  for  the  defendant  as  to  the  remainder  (1).  Both 
parties  carried  this  judgment  into  the  Gourt  of  Exchequer  Ghamber. 
That  Court,  on  the  24th  July,  1852,  affirmed,  by  a  majority,  the 
judgment  of  the  Gourt  of  Queen's  Bench,  *so  far  as  it  was  in  favour 
of  the  defendant,  but  reversed  it  so  far  as  it  was  in  favour  of  the 
plaintiff  on  the  iirst  and  third  plantings,  and  gave  a  general  judg- 
ment for  the  defendant  (2).  The  case  was  brought  on  error  to  this 
(1)  2  Ir.  L.  B.  436.  (2)  4  Ir.  L.  B.  345. 


Mount. 

CASHELL 

r. 
O'Nbill. 


[  •d*"  ] 


[  '942  ] 
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Mount.      House.    Justicea  Coleridge,  Cresswell,  Erie,  Williams,  Crompton, 
r.  Crowder,  and  Barons  Alderson,  Martin  and  Bramwell,  attended  at 

^'^^"^     the  argument. 

Mr.  Deasy  and  Mr.  Stirrage  for  the  plaintiff  in  error : 

These  affidavits  are  not  sufficient.  The  form  given  by  the  statute 
shows  that  the  Legislature  contemplated  that  in  every  instance  the 
affidavit  should  be  made  by  the  individual  tenant  himself,  and  not 
by  his  agent.  Every  affidavit  must  also  contain  such  a  description 
of  the  trees  as  shall  enable  the  landlord  to  know  clearly  what  are 
those  claimed  by  the  tenant,  and  this  is  especially  the  case  where 
the  tenant  holds  two  denominations  of  land  under  one  landlord,  or 
where  he  claims  trees  planted  on  lands  held  under  one  landlord, 
but  planted  at  the  same  time  with  other  trees  on  lands  held  under 
another  landlord. 

The  whole  Act  shows  that  the  "tenant"  was  meant  to  be 
restricted  to  the  tenant,  properly  so  called.  The  word  is  any 
"  tenant,"  not  any  "  person  " ;  a  tenant  for  life  is  not  included, 
except  under  the  first  section ;  the  occupying  tenant  is  meant  in 
the  others,  and  he  alone  can  make  the  affidavit ;  and  in  making  it, 
he  is  not  to  be  at  liberty  to  depart  from  the  form  prescribed.  *  * 
The  affidavits  made  in  this  case  by  the  defendant  as  tenant  for  life, 
and  by  M'Auliffe  as  his  agent,  are  therefore  invalid.  Again,  one  of 
these  affidavits  claims  in  respect  of  a  planting  on  two  denominations 
of  land  (Claggan  and  Aghafattan),  both  held  under  the  plaintiff, 
[  *948  ]  but  under  different  tenures ;  ^another,  in  respect  of  a  planting  on 
two  denominations  of  land,  only  one  of  which  was  held  under  the 
plaintiff,  another  being  held  under  Mr.  Davison,  yet  the  gross 
numbers  of  the  trees  planted  are  lumped  together,  so  that  it  is 
impossible  for  the  plaintiff  to  distinguish  how  many  of  the  trees 
had  been  planted  on  his  land,  and  how  many  on  that  of  Mr. 
Davison.    *    *    ♦ 

The  words  of  the  Act  are  mandatory,  and  must  be  strictly 
followed.  *  *  This  strictness  is  especially  necessary  here,  for 
there  are  words  in  the  form  of  affidavit,  such,  for  instance,  as  "my 
intention,"  which  can  only  be  truly  used  by  the  tenant  himself. 
The  agent  can  have  no  '*  intention  "  in  such  a  case.  *  *  There 
were  no  forms  in  the  early  Irish  Acts  on  this  subject ;  they  have  been 
introduced  here,  and  they  must  be  strictly  followed.  The  statute 
here  allows  agency  on  the  part  of  the  landlord,  but  it  does  not 
provide  for  it  on  the  part  of  the  tenant.    Indeed,  in  the  case  of 
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minors,  idiots  or  lunatics,  there  woald  be  no  power  to  appoint  an 
agent.    *     *    ♦ 

Mr.  Napier  and  Mr.  H.  Hill  {Mr.  J.  D.  Coleridge  was  with 
them)  for  the  defendant  in  error : 

There  are  two  questions  here :  First,  whether  the  statute  does  or 
does  not  include  tenants  for  life,  and  require  that  in  all  cases  the 
affidavit  of  registry  should  be  made  by  the  tenant,  or  whether  it  may 
not  in  some  cases  be  made  by  another  person.  Second,  whether 
the  affidavit  must  always  describe  the  particular  denominations  of 
the  lands,  and  the  exact  number  of  the  trees  planted  on  it,  and 
^distinguish  each  denomination  where  the  lands  are  held  under  the 
same  landlord,  or  under  different  landlords. 

As  to  the  first  question,  a  reasonable  construction  must  be  given 
to  the  statute,  otherwise  the  policy  of  the  Legislature  will  be 
defeated :  Standish  v.  Murphy  (I) ;  PetiUand  v.  SomerviUe  (2).  This 
is  not  a  statute  passed  to  take  away  a  common-law  right,  but  rather 
to  give  encouragement  to  individuals  to  do  that  which  in  benefiting 
themselves  will  benefit  the  country.  The  construction  on  the  other 
side  might  prevent  any  affidavit  from  being  made ;  for  if  minors, 
idiots  and  lunatics  cannot  appoint  an  agent,  neither  can  they  make 
affidavits.  The  word  "person"  does  apply  to  the  tenant.  Trace 
these  statutes  from  their  commencement,  and  there  can  be  no 
doubt  of  the  intention  of  the  Legislature.  The  10  Will.  IIL  c.  12, 
attempted  to  compel  the  planting  of  trees  ;  but  that  attempt  utterly 
failed,  and  the  statute  was  repealed.  Then  came  the  8  Geo.  L  c.  8, 
to  encourage  the  planting  of  trees  by  giving  benefits  to  those  who 
planted  them.  That  statute  refers  to  tenants  for  life,  for  years, 
and  by  lease ;  and  the  9  Geo.  U.  c.  7,  extended  its  provisions  to 
tenants  under  settlements.  Then  came  the  5  Geo.  III.  c.  17, 
which,  reciting  that  it  was  equal  to  the  inheritance  whether  the 
tenant  did  not  plant  trees,  or  whether  he  took  away  what  he  had 
planted,  enacted  that  tenants  for  lives,  renewable  for  ever,  should 
not  be  impeachable  for  waste  in  trees  planted  by  them,  and  that 
tenants  for  life,  by  settlement,  dower,  curtesy,  jointure  or  lease,  or 
by  any  office,  civil,  military  or  ecclesiastical,  or  any  tenant  for 
years,  exceeding  12  years  unexpired,  should  be  entitled  to  the 
benefit  of  the  statute,  on  lodging  a  certificate  with  the  clerk  of  the 
peace,  &c.    The  7  Geo.  III.  c.  20,  was  an  Act  to  continue  several 

(1)  Per   Lord   Chancellor    Brady,         (2)  Id.  289. 
2lr.  Eq.  B.  271. 
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temporary  statutes,  *and  in  the  11th  section  it  recites  the  previous 
statutes  on  this  subject,  and  that  doubts  had  arisen  whether  the 
term  "  tenants  for  life  *'  included  tenants  in  fee-farm,  and  it  enacts 
that  they  shall  be  included.  The  different  classes  of  tenants  being 
thus  provided  for  in  the  earlier  statutes,  there  was  no  necessity 
again  to  particularise  them  in  the  28  &  24  Geo.  III.,  and  this  con- 
tinued series  of  provisions  showed  it  to  be  the  settled  purpose  of 
the  Legislature  that  all  these  classes  of  tenants  should  receive  the 
benefit  of  their  plantings. 

The  words  here  are  directory,  not  mandatory,  and  the  House 
must  construe  them  as  the  Courts  construed  similar  words  in  Rex 
V.  Loxdale  (1) ;  Rex  v.  The  Justices  of  Leicester  (2) ;  Rex  v.  The 
Inhabitants  of  Birmingham  (3).     *     *     ♦ 


Mr.  Deasy  [was  heard  in  reply]. 

[  947  ]  The  Lord  Ghanoellor  proposed  the  following  questions  for  the 

Judges : 

"  Where  a  tenant  for  lives  at  a  money  rent  plants  trees  on  the 
lands  demised,  and  desires  to  register  the  same  so  as  to  have  the 
benefit  of  the  Irish  Act,  the  28  &  24  Geo.  III.  c.  89  (4),  will  the 
requisition  of  the  statute  be  duly  complied  with  if  the  affidavit 
required  by  the  second  section  is  made,  not  by  the  tenant  himself, 
but  by  his  agent,  cognizant  of  the  facts  connected  with  the  planting, 
and  making  the  affidavit  on  behalf  of  the  tenant  ? 

"  Where  such  a  tenant  holds  two  denominations  of  land  under 
one  landlord,  but  by  different  demises,  is  the  affidavit  sufficient  if 
it  states  the  number  and  kinds  of  trees  planted  on  both,  without 
distinguishing  how  many  and  what  kinds  of  trees  are  planted  on 
each  denomination  ? 

''  Where  the  two  denominations  of  land  are  held  under  different 
landlords,  is  it  then  necessary  to  state  in  the  affidavit  the  number 
and  kinds  of  the  trees  planted  on  each  denomination,  or  is  it 
sufficient  to  state  the  number  and  kinds  planted  on  the  two 
denominations  taken  together?*' 


[948] 


Mr.  Baron  Alderson  requested  time  for  the  Judges  to  consider 
the  questions. 


(1)  1  Burr.  445,  447. 

(2)  31  R.  B.  135  (7  B.  &  C.  fi). 


(3)  32  R.  R.  332  (8  B.  &  0.  29). 

(4)  See  note  (1),  awfe,  p.  458. 
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Mr.  Justice  Crowder  : 

My  Lords,  her  Majesty's  Judges  have  considered  the  questions 
submitted  to  them  by  your  Lordships  in  this  case,  and  have 
deputed  me  to  give  their  answers. 

We  answer  the  first  question  in  the  aflSrmative.  It  relates  to  the 
2nd,  4th,  5th,  6th,  7th  and  8th  registries,  and  it  depends  on  the 
question  whether  an  affidavit  made  by  Mr.  M'Auliffe,  an  agent  on 
the  part  of  Lord  O'Neill,  the  tenant,  is  a  sufficient  compliance  with 
the  provisions  contained  in  the  second  section  of  the  28  &  24 
Geo.  111.  c.  39  (1).     We  think  it  is  so. 

It  appears  that  there  has  been  a  series  of  Acts  directed  to  the 
encouragement  of  planting  of  timber  trees  by  tenants  on  the  estates 
held  by  them ;  and  for  this  purpose  they  give  a  conditional  property 
in  the  trees  planted  to  the  tenant  by  whose  care  and  at  whose 
expense  they  have  been  planted;  and  this  valuable  privilege  is 
given  by  the  statute  above  named  to  any  tenant  for  life  or  lives  by 
settlement,  dower,  courtesy,  jointure,  lease  or  office,  civil,  military 
or  ecclesiastical,  impeachable  of  waste;  and,  secondly,  to  any 
tenant  for  years  exceeding  fourteen  years  unexpired.  These 
persons  are  to  have  a  property  in  the  trees  planted  by  themselves, 
and  may  cut  or  dispose  of  the  same  or  any  part  of  them  during 
the  term. 

But  of  course  it  could  not  be  supposed  that  the  Legislature  would 
give  this  privilege  to  tenants  unconditionally.  Accordingly,  we  find 
several  conditions  imposed  by  the  subsequent  clauses  of  the  Act. 
The  only  one  of  these  with  which  we  have  to  deal  is  that  contained 
in  the  second  section.  That  provides  that  "  any  tenant  so  planting 
or  causing  to  be  planted,  shall,  within  twelve  calendar  months 
*after  such  planting,  lodge  with  the  clerk  of  the  peace  for  the 
county  where  the  planting  is  made,  an  affidavit  reciting  the  number 
and  kinds  of  the  trees  planted,  and  the  name  of  the  lands  in  form 
following."  The  statute  then  proceeds  to  give  a  form  for  that 
purpose. 

The  plain  object  of  this  was  to  give  full  information  to  the  land- 
lord  on  two  points  only ;  first,  of  the  number  and  kinds  of  the  trees 
planted,  and,  secondly,  of  the  lands  whereon  they  were  planted. 
The  doing  this  would  distinguish  them  from  the  trees,  if  any, 
already  standing  on  these  lands  ;  and  so  the  rights  of  the  landlord 
in  those  trees  might  be  preserved.  And  this  being  required  to  be 
done  within  a  twelvemonth  after  the  planting,  and  the  party 
(1)  See  note  (1),  ante,  p.  458. 
B.R. — VOL.  CI.  80 


MOUNT- 
CASHELL 

O'Nbill. 
July  18. 


[  *di9  ] 


466 


1866-    fl.  L.    6  H.  L.  C.  949—950. 


[a.B. 


MOUNT- 
CASHELL 

O'Nkill. 


[  ^950  ] 


registering  being  required,  as  the  subsequent  part  of  the  affidavit 
shows,  to  give  twenty  days'  notice  of  his  intention  to  register  to  the 
persons  under  whom  he  immediately  derives  title,  and  twenty  days' 
notice  to  all  the  world,  by  public  advertisement,  in  the  Gazette, 
it  seems  to  have  been  thought  that  this  would  be  sufficient,  to  put 
all  persons  interested  on  their  guard,  so  as  to  enable  them  to  come 
to  the  Quarter  Sessions,  and  oppose,  and  perhaps,  if  necessary, 
qualify  and  correct  the  registration  of  the  planted  trees. 

But  what  in  all  this  is  there  which  would  require  the  affidavit  to 
be  made  by  the  tenant  himself?  Plainly,  nothing.  What  is  really 
wanted  to  fulfil  all  these  requisites  is,  that  a  faithworthy  person 
acquainted  with  the  facts  should  pledge  his  oath  that  they  are  true. 
How  could  it  be  of  any  use  that  this  should  be  the  tenant  himself  ? 
He  would  not  be  likely  to  know  the  fact  of  the  planting,  the  number 
and  kinds  of  the  trees,  the  service  of  the  notice  on  the  landlord 
or  his  agent,  or  the  insertion  of  the  notice  in  the  Gazette.  He 
might  be  absent,  might  be  an  infant,  incapable  or  ignorant  of  these 
several  facts;  or  the  facts  might  require  a  joint  affidavit  from 
several  persons  to  establish  them.  *The  Legislature  could  never 
be  supposed  to  require  such  absurd  impossibilities,  at  least  not 
without  express  words.  The  only  ground  for  saying  so  is,  that  the 
form  for  the  affidavit  uses  the  words  "  I,  A.  B.''  at  the  commence- 
ment, and  speaks  in  the  name  of  A.  B.,  of  lands  held  by  ''  me,"  of 
trees  which  "I  *'  have  planted,  and  of  persons  under  whom  "I" 
derive,  and  of  ^*  my  '*  intention  to  register.  No  doubt  these  words 
would  have  this  meaning,  if  A.  B.,  the  tenant,  really  made  the 
affidavit ;  and  ought  to  be  modified  if  the  affidavit  should  be  made 
by  any  one  else.  But  it  is  too  much  to  say  that  the  words  "  in 
form  following,"  followed  by  a  correct  form  in  case  the  affidavit  is 
made  by  the  tenant,  must  mean,  that  no  one  but  the  tenant  is  to 
make  the  affidavit,  and  that  the  form,  if  another  person  makes  it, 
may  not  be  varied  according  to  reason  and  common  sense. 

In  the  first  place  the  earlier  words  of  the  section  only  speak  of 
"  an  affidavit "  being  lodged,  not  stating  by  whom  made.  And  this 
is  the  more  to  be  observed,  because  the  previous  Act  of  Parliament, 
5  Geo.  HI.  c.  17,  had  distinctly  required  a  certificate  from  the 
tenant  himself.  The  28  Geo.  UI.,  which  had  apparently  for  its 
main  object  the  giving  greater  facility  to  the  tenant,  has  substi- 
tuted an  affidavit  for  the  certificate,  but  has  not  required  the 
affidavit  to  be  made,  as  the  certificate  was,  by  the  tenant ;  and 
probably  because,  though  a  certificate  might  reasonably  be  made  on 
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information  of  others,  an  affidavit  ought  only  to  state  facts  known 
to  the  party  himself,  who  swears  to  its  truth.  When  the  former 
words  do  not  include  it,  why  should  we  draw  so  unreasonable  an 
inference  from  the  subsequent  words,  "  in  form  following  "  ? 

But,  secondly,  there  are  two  reasons  why  we  should  not.  First, 
that  those  words  may  well  be  construed  to  apply  only  to  the  form 
in  which  the  two  facts,  the  only  really  ^material  ones,  are  subse- 
quently to  be  stated  in  the  affidavit.  These  two  facts  are  the 
numbers  and  kinds  of  the  trees  planted,  and  the  name  of  the  lands ; 
and  the  form  following  may  well  mean  and  refer  to  the  way  in 
which  these  are  to  be  stated,  thus, — ''  the  following  trees  "  (here 
reciting  the  numbers  and  kinds  of  the  trees  in  detail);  and  the 
name  of  the  lands, — the  lands  of  ,  in  the  parish  of  ." 

But  i{  this  be  not  so,  it  seems  more  reasonable  to  conclude  that, 
inasmuch  as  **  any  tenant "  planting,  is  to  lodge  an  affidavit,  which 
we  think,  in  reasonable  construction,  must  include  tenants  for  life, 
as  well  as  tenants  for  years,  and  as  the  form  of  the  affidavit  will 
clearly  not  do  for  the  former,  the  Legislature  must  have  put  the 
form  generally  as  a  guide,  not  to  be  literally  followed,  but  varied  as 
circumstances  may  require.  If  so,  there  is  no  difficulty.  For  the 
early  part  of  the  clause  is  general,  and  directs  an  affidavit,  made 
by  a  deponent  who  has  the  requisite  knowledge,  to  be  lodged,  and 
the  "  form  following  "  only  shows  how  it  is  to  be  worded  if  made  by 
the  tenant ;  but  even  when  made  by  him,  if  a  tenant  for  life,  to  be 
varied  according  to  circumstances  ;  and  if  not  made  by  him,  but  by 
an  agent,  to  be  further  varied  accordingly. 

This  is  the  construction  put  upon  the  section  by  the  Judges  in 
Ireland,  with  which  we  entirely  concur.  We  answer,  therefore, 
your  Lordships'  first  question  in  the  affirmative. 

As  to  the  two  other  affidavits,  we  have  had  more  difficulty.  The 
first  is,  where  two  denominations  of  lands  are  described  as  lands 
both  held  of  Lord  Mountcashell,  but  by  different  leases ;  and  the 
trees  are  described  as  planted,  on  the  whole  together,  without 
distinguishing  between  the  trees  planted  in  each  denomination 
respectively.  W^e  have  ^doubted  much  as  to  this.  But  on  the 
whole  we  think  the  affidavit  is  sufficient  as  to  these  trees.  The 
object  is  to  give  information  to  the  superior  landlord  as  to  the 
extent  of  the  planting  on  his  land.  It  would  be  more  perfect,  no 
doubt,  if  the  trees  planted  on  each  denomination  were  separately 
enumerated.  But  inasmuch  as  both  denominations  of  land  are  his, 
he  can  go  on  each  and  examine  for  himself,  having,  it  must  be 
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presamed,  fall  knowledge  of  their  state,  and  the  number  of  trees 
thereon  before.  By  knowing  the  state  of  the  lands  before  and  after, 
lie  can  tell  how  many  new  trees  have  been  planted  on  each 
denomination ;  how  many  on  A.,  and  how  many  on  B.,  and  this 
information  we  think  may  therefore  be  held  to  be  sufficient.  We 
therefore  answer  the  second  question  as  to  the  affidavit  No.  1,  in 
the  affirmative. 

As  to  No.  8,  we  answer  in  the  negative.     There  the  affidavit 
extends  to  two  denominations  of  lands,   one  held  under   Lord 
Mountcashell,  and  one  under  Alexander  Davison.     The  affidavit 
would  be  true,  if  10,000  trees  were  planted  on  the  aggregate  lands, 
even  though  6,600  were  planted  on  Lord  Mountcashell's  lands,  and 
8,600  on  Davison's  lands.     And  so  it  would  be,  if  the  numbers  were 
reversed.    How  is  Lord  Mountcashell  to  ascertain  which  is  true  ? 
He  knows,  it  may  be  said,  how  many  trees  were  before  on  his  own 
lands ;  but  he  has  no  such  knowledge,  nor  any  means  of  acquiring 
it,  as  of  right  with  respect  to  the  lands  of  Mr.   Davison.    The 
affidavit,  therefore,  does  not  give  him  that  information  which  the 
statute  made  the  condition  of  the  privilege  given  to  the  tenants ; 
whereby  the  landlord  might  have  upon  the  records  of  the  Sessions 
a  full  disclosure  of  the  extent  of  his  rights  as  to  the  number  and 
kinds  of  the  trees  planted  by  the  tenant.    We  think,  therefore, 
that  this  affidavit  is  bad. 

The  result  of  our  opinion  is,  that  as  to  all  the  affidavits  except 
No.  8,  we  concur  in  the  judgment  of  the  Judges  of  the  Exchequer 
Chamber  of  Ireland,  but  differ  from  them  as  to  No.  8. 

Thb  Lord  Chancellor,  after  stating  the  nature  of  the  case  : 

My  Lords, — The  questions  here  turn  entirely  upon  the  construction 
of  the  Irish  Act,  28  &  24  Geo.  III.  c.  89  (l). 

That  was  an  Act  passed  to  encourage  tenants  or  persons  having 
a  limited  interest  in  land  to  plant  trees,  by  enabling  them  to  cut 
down  during  their  term  any  that  they  planted.  But  as  it  is 
obvious  that  this  might  give  rise  to  great  abuse,  the  second  section 
provided  a  security  to  the  landlord.  (His  Lordship  read  the 
section.) 

Now,  the  objections  made  were  these :  first  of  all  an  objection 

which  appUed  to  all  the  plantings,  except  tlie  first,  namely,  that 

whereas  by  the  statute  it  is  required  that  an  affidavit  shall  be  made 

by  the  tenant,  which  would  be  in  this  case  by  Lord  O'Neill,  setting 

(1)  See  note  (1),  antct  p.  46S. 
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oufc  the  right  plantings,  the  affidavit  here  was  made,  not  by  Lord 
O'Neill  himself,  but  by  his  agent,  Mr.  M'Auliflfe.  That  objection 
appeared  to  the  learned  Judges  in  Ireland  to  be  untenable. 

The  second  objection  was,  that,  with  regard  to  the  first  planting, 
the  affidavit,  though  made  by  Lord  0*Neill,  stated  only  that  the 
planting  had  been  upon  the  lands  of  Glaggan  and  the  lands  of 
Aghafattan,  not  distinguishing  how  many  trees  had  been  planted 
upon  Claggan  and  how  many  upon  Aghafattan,  and  that,  conse- 
quently, for  that  reason  the  register  was  bad. 

The  third  objection  with  regard  to  the  third  planting  was,  that  it 
was  stated  to  be  a  planting  upon  two  denominations  of  land,  Killy- 
charn  and  Claggan,  the  former  being  ^held  under  Mr.  Davison,  and 
the  latter  under  Lord  Mountcashell. 

Those  were  the  objections  made.  The  question  which  was 
decided  below,  and  which  is  now  finally  to  be  decided  by  your 
Lordships  is,  whether  any  one  of  those  objections  is  tenable.  The 
case  was  heard  by  your  Lordships,  with  the  assistance  of  the 
learned  Judges,  to  whom  three  questions  were  put,  and  which  they 
have  answered. 

With  regard  to  the  first  question,  which  relates  to  seven  of  the 
plantings,  as  to  which  therefore  the  plea  would  be  bad  if  the  objec- 
tion is  well  founded,  namely,  that  the  affidavit  must  be  made  by 
the  tenant  himself,  and  not  by  his  agent,  the  learned  Judges  are 
all  clearly  of  opinion  that  the  affidavit  of  the  agent  is  quite  sufficient ; 
and  in  that  opinion  I  most  entirely  concur.    It  is  to  be  observed, 
that  the  language  of  the  statute  is  merely  that  any  tenant  so 
planting,  "shall  within  twelve  calendar  months  lodge  with   the 
clerk  of  the  peace  an  affidavit  reciting  the  number  and  kinds  of  the 
trees  planted ;  *'  if  it  had  stopped  there,  no  doubt  could  have  been 
entertained  that  there  is  no  indication  as  to  the  person  by  whom 
the  affidavit  is  to  be  made ;  but  then  the  clause  goes  on  thus :  "  and 
the  name  of  the  lands  in  form  following :  '  I,  A.  B.,  do  swear  that 
I  have  planted,  or  caused  to  be  planted.' "    The  argument  was, 
that  that  necessarily  shows  that  the  person  making  the  affidavit 
must  be  the  person  who  made,  or  caused  to  be  made,  the  planting. 
In  the  first  place,  it  is  obvious  that  that  would  be  a  requisition 
with  which,  in  innumerable  instances,  it  would  be  impossible  to 
comply,  because  suppose  the  tenant  for  life  was  an  infant  or  a 
lunatic,  or  was  beyond  the  sea,  he  could  not  make  the  affidavit. 
That,  therefore,  would  defeat  the  object  of  the  statute,  which  was 
to  encourage  planting,  and  in  a  great  many  cases  it  would  make  it 


Mount- 

CASHBLL 

r. 
O'Neill. 


[  •y54  J 


470 


1866.     H.  L.     5  H.  L.  C.  964— 966, 


Tb-b. 


MOUNT- 
CAi<HELL 

r. 
O'Neill. 

[  -»r.5  ] 


[  '956  ] 


impossible  "^that  planting  should  take  place,  because  the  proper 
affidavit  could  not  be  made.  The  question  therefore  is,  the  statute 
not  stating  by  whom  the  affidavit  is  to  be  made,  but  simply  requiring 
an  affidavit  to  be  made,  whether  your  Lordships  are  bound,  because 
the  form  given  is,  "  I,  A.  B.,  do  swear,"  and  so  on,  to  hold  that  the 
affidavit  must  be  made  by  the  tenant  himself.  I  think  it  b  very 
reasonable  to  hold  that  that  was  merely  directory,  and  that  your 
Lordships  must  so  hold,  because  the  form  goes  on  to  say, ''  And  I 
have  given  notice  to  the  person  or  persons  under  whom  I  imme- 
diately derive ; "  but  this  is  an  affidavit  which  is  to  be  made  not 
only  by  a  tenant  holding  at  a  rent,  but  by  a  tenant  for  life  under  a 
settlement,  or  by  a  tenant  with  a  partial  interest,  holding  in  right 
of  his  office :  he  could  not  make  such  an  affidavit.  Therefore  it  is 
quite  clear  that  when  the  statute  says  ''  in  the  form  following,"  it 
must  mean  tbat  it  is  given  only  as  a  form,  to  be  adopted  where  it 
can  properly  and  conveniently  be  adopted,  but  not  as  regulating 
the  previous  part  of  the  enactment.  The  agent  is,  in  all  human 
probability,  infinitely  better  able  than  the  party  himself  to  state 
what  planting  has  been  done.  And  in  truth  to  require  the  tenant 
himself  to  make  the  affidavit  in  all  cases  exactly  in  this  form,  would 
be»  in  many  instances,  compelling  him  to  swear,  not  to  what  was 
necessarily  false,  but  to  that  which  he  could  not  by  possibility 
know  tp  be  accurately  true.  I  therefore  quite  concur  with  the 
very  great  majority  of  the  learned  Judges  below,  and  with  all  the 
learned  Judges  who  heard  the  case  here,  that  an  affidavit  by  the 
agent  was  perfectly  sufficient. 

Then  comes  the  next  objection,  which  relates  to  the  first  planting. 
There  the  Court  of  Exchequer  Chamber  thought  that  there  was  no 
objection  to  the  affidavit,  contrary  to  what  had  been  the  opinion  of 
the  Court  of  Queen's  Bench.  That  was  a  case  in  which  the  trees 
had  been  planted  upon  "^two  descriptions  of  land,  both  held  under 
the  Earl  of  Mountcashell,  by  different  instruments,  and  therefore 
the  terms  of  which  would  probably  expire  at  different  times.  I 
think  it  might  have  been  a  very  reasonable  thing  if  the  statute  had 
required  in  such  cases  that  there  should  be  a  separate  registration 
for  each  separate  holding.  But  what  we  have  to  say  is,  whether 
the  statute  has  or  not  been  complied  with.  Now  the  statute  only 
requires  that  the  party  shall  make  an  affidavit  stating  this :  (His 
Lordship  read  the  form.)  All  that  is  complied  with  here,  and  if 
the  circumstance  of  there  being  no  separate  registry  for  the  plantings 
upon  two  denominations  may  hereafter  give  rise  to  inconvenience. 
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(although  I  do  not  anticipate  that  that  is  likely  to  be  the  case)  all 
that  can  be  said  is,  that  the  Legislature  has  not  provided  against 
that  possible  evil,  and  I  think,  therefore,  it  would  not  be  safe  for 
your  Lordships  to  say  that  the  party  having  complied  with  what 
the  statute  does  require,  is  not  to  have  the  benefit  of  it.  Upon  that 
head,  therefore,  also,  I  concur  with  the  learned  Judges  who  have 
heard  the  case  here,  and  with  the  opinion  of  the  Court  of  Exchequer 
Chamber  in  Ireland,  and  that  there  ought  to  be  judgment  for  the 
defendant  in  error. 

Then  comes  the  third  objection,  which  is  of  a  different  nature. 
Here  the  planting  was  of  trees  planted  partly  upon  lands  held  under 
the  Earl  of  Mountcashell,  and  partly  upon  lands  held  under  another 
landlord,  Mr.  Davison.  Now,  here  I  think,  contrary  to  the  opinion 
of  the  Court  of  Exchequer  Chamber  in  Ireland,  but  in  conformity 
with  the  opinion  of  all  the  learned  Judges  here,  that  the  statute 
has  not  been  complied  with.  Certainly,  the  form  of  the  statute  has 
not  been  complied  with,  because  there  is  no  form  given  stating  a 
holding  under  two  different  landlords.  Still  the  circumstance  of 
the  form  not  having  been  complied  with,  I  should  not  have  thought 
material  if  the  substantial  ^information  contemplated  had  been 
given.  But  the  substantial  information  is  not  given.  The  land- 
lord is  entitled,  by  the  sixth  section  of  the  Act,  to  appeal  to  the 
Quarter  Sessions  in  case  there  has  been  any  fraudulent  registry, 
that  is,  if  there  has  been  a  registry  as  to  his  land  of  more  trees 
than  had  been  really  planted  there.  But  he  has  no  possible  means 
of  ascertaining  what  has  been  planted  upon  other  lands  than  his 
own.  When  the  trees  are  all  planted  upon  his  own  land,  whether 
the  planting  is  upon  one  denomination  of  land  or  more,  is  imma- 
terial ;  but  here  all  the  information  which  is  given  to  him  is,  that 
upon  two  pieces  of  land,  one  belonging  to  him,  and  one  to  another 
person,  10,0C0  trees,  say,  have  been  planted.  That  would  be  per- 
fectly true  if  9,000  had  been  planted  upon  his  land,  and  1,000  upon 
the  other  land,  or  if  1,000  had  been  planted  upon  his  land,  and 
9,000  upon  the  other  land.  He  has  no  means  of  ascertaining  what 
has  been  planted  on  the  other  lands.  He  therefore  cannot  know 
whether  that  register  truly  represents  the  facts  of  the  case.  Con- 
sequently by  the  form  not  having  been  followed,  the  security  intended 
for  the  landlord  is  not  given.  With  regard  to  that  planting,  there- 
fore, in  my  opinion  the  judgment  of  the  Court  of  Exchequer 
Chamber  was  wrong,  and  that  is  the  view  which  has  been  taken  by 
the  learned  Judges  here. 


Mount- 
cashell 

O'Neill. 
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The  jarors  were  required  to  find  what  was  the  damage  sustained 
by  the  cutting  down  of  the  trees  on  each  of  the  plantations.  And 
the  special  verdict  found  that  the  damage  sustained  by  the  Earl  of 
Mountcashell  by  reason  of  the  cutting  down  of  the  trees  on  the  third 
planting,  was  158.  Therefore,  what  I  must  recommend  your  Lord- 
ships to  do  is,  to  give  judgment  for  the  plaintiff  in  error  as  to  so 
much  of  the  verdict  as  relates  to  the  cutting  on  the  third  planting, 
the  damages  for  which  are  assessed  at  15«.,  *and  for  the  defendant 
in  error  as  to  the  other  cuttings.  And  with  that  judgment,  the 
case  must  be  remitted  to  the  Court  below. 

Jiuigment  given  in  part  for  plaintif  in  error^  and  in 
part  for  defendant  in  error. 
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The  WENSLEYDALE  PEERAGE  (I). 

(5  H.  L.  C.  958—982 ;  S.  C.  2  Macq.  H.  L.  C.  479.) 

Letters  patent  were  granted  by  the  Crown  to  a  commoner,  purporting 
to  create  him  a  Baron  of  the  United  Kingdom  for  life,  with  a  seat  in 
Parliament:  The  letters  patent  were  followed  by  a  writ  of  summous  to 
Parliament  in  the  usual  form. 

The  House  referred  it  to  a  Committee  for  Privileges  to  examine  and 
consider  the  lettei-s  patent  and  to  report  their  opinion  thereon  to  the  House. 
This  reference  was  made  without  any  previous  reference  of  the  matter  by 
the  Crown  to  the  House. 

The  Committee  reported  "  that  neither  the  said  letters  patent  nor  the 
said  letters  patent  with  the  usual  writ  of  summons  issued  in  pursuance 
thereof,  can  entitle  the  grantee  therein  named  to  sit  and  vote  in  Parliament." 

The  House  affirmed  the  resolution. 

The  Committee  declined  to  put  a  question  to  the  Judges  on  this  matter, 
which  did  not  involve  the  validity  of  the  patent  for  all  purposes,  but  only 
the  right  under  it  to  sit  and  vote  in  this  House. 

A  COPY  of  the  patent,  creating  the  Bight  Hon.  Sir  James  Parke, 
Knight,  a  Baron  for  life,  by  the  title  of  Baron  Wensleydale,  was 
laid  on  the  table  of  the  House  (2). 


[  •959, «.  ] 


(1)  Buckhtirat  Peerage  case  (1876) 
2  App.  Cas.  1,  36. 

(2)  "  Victoria,  by  the  grace  of  God, 
of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender 
of  the  Faith:  To  all  Archbishops, 
Dukes,  Marquesses,  Earls,  Viscounts, 
Bishops,  Barons,  Knights,  provosts, 
freemen,  and  all  other  our  officers, 
ministers,    and    subjects    whatsoever 


to  whom  these  presents  shall  come, 
greeting:  Know  ye,  that  we,  of  our 
especial  grace,  certain  knowledge,  and 
mere  motion,  have  advanced,  pre- 
ferred, and  created  our  right  trusty 
and  well  beloved  Councillor  Sir  James 
Parke,  Knight,  late  one  of  the  Barons 
of  our  Court  of  Exchequer,  to  the 
state,  degree,  dignity,  and  honour  of 
Baron  Wensleydale  of  Wensleydale  in 
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Lord  Lyndhurst  moved  that  the  copy  of  the  patent,  creating 
Sir  James  Parke  to  the  dignity  of  Baron  Wensleydale,  which  had 
been  laid  on  the  table  of  the  House,  be  ^referred  to  the  Committee 
for  Privileges,  for  consideration  and  examination,  and  to  report 
thereon  to  the  House.  The  creation  of  a  peerage  for  life  was  contrary 
to  the  settled  usage  of  the  last  400  years,  to  the  principles  of  the 


Wenslev- 

DALE 

Peerage. 

[JI69] 
[  ^960  ] 


the  North  Eiding  of  our  county  of 
Tork,  and  him  the  said  Sir  James 
Parke,  Buron  Wensleydale  of  Wensley- 
dale aforesaid  do  by  these  presents 
create,  advance,  and  pi-efer,  and  we 
have  appointed,  given  and  granted, 
and  by  these  presents,  for  us,  our 
heirs  and  successors,  do  appoint,  give, 
and  grant  unto  him  the  said  Sir  James 
Purke  the  name,  state,  degree,  style, 
dignity,  title,  and  honour  of  Baron 
Wensleydalaof  Wensleydale  aforesaid ; 
to  have  and  to  hold  the  said  name, 
state,  degi*ee,  style,  dignity,  title, 
and  honour  of  Baron  Wensleydale  of 
Wensleydale  aforesaid  unto  him  the 
said  Sir  James  Parke  for  and  during 
the  term  of  his  natui-al  life :  Willing, 
and  by  these  presents  gi'autiug,  for  us, 
our  heirs  and  successors,  that  the  said 
Sir  James  Parke  may  bear  and  have 
the  name,  state,  degree,  style,  dignity, 
title,  and  honour  of  Bai-on  Wensleydale 
of  Wensleydale  aforesaid,  and  that  he 
may  be  called  and  styled  by  the  name 
of  Baron  Wensleydale  of  Wensleydale 
in  the  North  Biding  of  our  county  of 
York,  and  that  he  the  said  Sir  James 
Parke  may  in  all  things  be  held  and 
deemed  Baron  Wensleydale  of  Wensley - 
dale  aforesaid,  and  be  treated  and 
reputed  as  a  Baron,  and  that  he  may 
have,  hold,  and  possess  a  seat,  place, 
and  voice  in  the  Parliaments  and 
public  assemblies  and  councils  of  us, 
our  heirs  and  successors,  within  our 
United  Kingdom  of  Great  Britain  and 
Ireland,  amongst  other  Barons,  as  a 
Baron  of  Parliament,  and  public 
assemblies  and  councils,  and  also  that 
he  the  said  Sir  James  Parke  may 
enjoy  and  use,  by  the  name  of  Baron 
Wensleydale  of  Wensleydale  aforesaid, 
all  and  singular  the  rights,  privileges, 
pre-eminences,  immunities,  and  ad- 
vantages to  the  degree  of  a  Baron  in 


all  things  duly  and  of  right  belonging 
which  other  Barons  of  this  our  United 
Kingdom  of  Great  Britain  and  Ireland 
have  heretofore  honourably  and  quietly 
used  and  enjoyed,  or  as  they  do  at 
present  use  and  enjoy :  Lastly,  we 
will,  and  by  these  presents,  for  us,  our 
heira  and  successors,  do  grant  to  the 
said  Sir  James  Parke,  that  these  onr 
lettera  patent,  or  the  inrolment  there- 
of, shall  be  sufficient  and  e£Fectual  in 
the  law  for  the  dignifying,  investing, 
and  really  ennobling  liim  the  said  Sir 
'•'James  Parke  with  the  title,  state, 
dignity,  and  honour  of  Baron  Wensley- 
dale of  Wensleydale  aforesaid,  and 
this  without  any  investiture,  rights 
(rites),  ornaments,  or  ceremonies  what- 
soever in  this  behalf  due  and  accus- 
tomed, which  for  some  certain  reasons, 
best  known  to  us,  we  could  not  in  due 
manner  do  and  perform,  any  ordinance, 
use,  custom,  rite,  ceremony,  prescrip- 
tion, or  provision  due  or  used,  or  to 
be  had,  done,  or  performed,  in  con- 
ferring honours  of  this  kind,  or  any 
other  matter  or  thing,  to  the  contrary 
thereof  notwithstanding :  We  will  ^ilso, 
and  by  these  presents  grant  to  the 
said  Sir  James  Parke,  that  he  may 
and  shall  have  these  our  letters  patent 
duly  made  and  sealed  under  our  Great 
Seal  of  our  United  Kingdom  of  Great 
Britain  and  Irelund,  without  fine  or 
fee,  great  or  small,  to  be  for  the  same 
in  any  manner  rendered,  done,  or  paid 
to  us  in  our  Hanaper,  or  elsewhere  to 
our  use.  In  witness  whereof,  we 
have  caused  these  our  letters  to  be 
made  patent.  Witness  ourself  at 
Westminster,  the  sixteenth  day  of 
January,  in  the  nineteenth  year  of 
our  reign. 

**By   warrant    under  the   Queen's 
Sign  Manual. 

"C.  ROMILLY." 


[  •oeo,  /».  ] 
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Wensley-  Constitufcion,  and  to  the  privileges  of  Parliament.  The  few  instances 
Peerage,  of  such  creations  in  troubled  times  afforded  no  justification  for  it ; 
and  some  even  of  these  creations,  such  as  the  Marquisate  of  Dublin 
and  Dukedom  of  Ireland  conferred  upon  the  Earl  of  Oxford  (i),  and 
the  Dukedom  of  Aquitaine,  conferred  on  the  King's  uncle,  the  Duke 
of  Lancaster  ('2),  were  mere  additions  of  title,  the  favoured  indi- 
viduals being  already  Peers  of  Parliament,  so  that  the  new  creation 
[  •%!  ]  did  not  in  any  way  change  the  composition  of  the  *House.  Besides 
which,  it  appeared  that  these  creations  purported  to  be  made  with 
the  assent  of  Parliament,  the  King  sitting  in  full  Parliament  at  the 
time  of  making  them ;  so  that  they  could  not  truly  be  relied  on  as 
instances  of  the  exercise  of  the  power  of  the  Grown.  The  case  of 
Guichard  D' Angle  {\i),  created  to  the  Earldom  of  Huntingdon  for 
life,  was  likewise  no  authority,  for  D' Angle  being  a  foreigner,  could 
not  sit  in  the  House,  and  his  patent  appeared  to  have  been  cancelled 
in  the  following  year  and  a  large  pension  bestowed  upon  him  (4). 
The  case  of  The  Countess  Rivers  (5)  was  one  where  the  Court  of 
King's  Bench  had  refused  to  discharge  from  custody  a  lady  who  had 
been  created  for  life  only.  Lord  Cokb's  dictum  (6)  was  not  implicitly 
to  be  relied  on.  In  two  peerage  cases  in  this  House  (7),  his  opinion 
on  a  different  point,  given  with  equal  positiveness,  was  overruled. 
In  the  Purbeck  case  (8)  the  power  of  the  Crown  to  create  life  Peers 
was  assumed  by  way  of  illustration  in  argument,  but  the  Earl  of 
Shaftesbury,  who  had  just  resigned  the  Great  Seal  to  the  Earl  of 
Nottingham,  described  the  assumption  as  that  of  ''a  point  of  greater 
consequence  than  the  thing  in  debate ; "  (which  thing  was,  never- 
theless, a  question  as  to  the  power  of  a  Peer  to  surrender  his 
patent,)  and  Lord  Nottingham,  who  was  then  Chancellor,  did  not 
say  a  word  in  support  of  it.  The  power  of  the  Crown,  whatever  it 
might  have  been  in  former  times,  even  assuming  that  such  a 
power  had  ever  existed,  which,  however,  the  precedents  did  not 

(1)  Bot.  Pari.  9  Eic.  H.  No.  17.    The         (3)  Eot.  Pari.  1  Bio.  IL  (a.d.  1377). 
references  to  the  peerage  cases  men-      No.  29. 

tioned  in  this  discussion  are  more  fully  (4)  Hep.  on  the  Dignity  of  a  Peer, 

given  in  the  evidence,  po$ty  487  et  aeq, ;  Vol.  II.,  p.  189. 

they  are   set  out   at  length  in  the  (5)  Styles'  Bep.  234. 

"  Minutes  of  Evidence,"  printed   by  (6)  9  Com.  Eep.  95—97. 

the  House  in  three  papers,  marked  (7)  The  Devon  case,  2  Dow  &  CI. 

(18),  (18«),  (18»).    They  are  also  printed  200  ;  the  JFater/ord  case,  49  R.  E.  55 

in  the  Appendix  to  the  Beport  on  the  (6  CI.  &  Pin.  133). 

Dignity  of  a  Peer.  (8)  Collins'  Baronies  by  Writ,  293, 

(2)  Rot,  Pari.  13  Bic.  II.  Nos.  21  304;  Show.  P.  C.  1. 
and  22. 
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satisfactorily  show,  was  now  lost  by  desuetude.     The  general  rule,     Wknslby. 
ntiUtim  tempus  occurrit  reffi,  did  not  apply  to  *a  case  like  this,  and     peerage. 
no  one  would  contend  that,  in  virtue  of  that  rule,  the  Crown  might       [  •962  ] 
now  do  what  it  had  once  done,  summon  boroughs  and  counties  to 
send  members  to  the  House  of  Commons,  or,  at  its  pleasure,  omit 
such  summonses.    That  power  had  fallen  into  desuetude,  and  so 
likewise  had  the  power  (if  indeed  it  was  ever  exercised)  of  giving  a 
seat  in  this  House  by  the  grant  of  a  life  peerage. 

Earl  Granville  maintained  that  the  power  of  the  Crown  to 
create  Peers  for  life  had  existed,  had  been  frequently  exercised,  and 
was  not  lost.     Lady  Rivera'  case  (i)  was  no  authority  the  other  way. 
Though  the  point  of  peerage  for  life  was  mentioned  in  the  argu- 
ment, the  decision  did  not  appear  to  proceed  on  it.    Lord  Coke's 
authority  on  this  subject  was  great,  and  in  Sir  Geoiye  ReyneVs 
case  (2)  the  declaration  was  made  by  the  Chief  Justice  himself,  by 
the  Chief  Baron,  and  by  Justice  Warburton,  that  "  without  question 
the  King  may  create  an  Earl  for  life  in  tail  or  fee."    To  the  same 
effect  in  Lord  Abergavenny* s  case (3)  it  was  said,  "If  the  King 
creates  any  Baron  by  letters  patent  under  the  Great  Seal,  to  him 
and  his  heirs,  or  to  him  and  his  heirs  of  his  body,  or  for  life,  &c., 
there  he  is  a  nobleman  presently,  and  he  ought  to  have  a  writ  of 
summons  to  Parliament  of  right  and  of  course."    And  Blackstone 
said  that  the  Ring  may  create  either  men  or  women  noble  for  life. 
Selden  (4)  plainly  agreed  with  Lord  Coke.     So  did  Comyn  (6),  and 
the  present  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench,  in 
speaking  in  1851  on  the  question  of  certain  law  officers  being 
admitted,  by  virtue  of  their  offices,  to  be  Peers  of  this  House,  had 
said  (6),  "  The  Crown  might  create  by  its  prerogative  a  peerage  for 
life."     Even  the  noble  and  learned  *Lord  who  moved  this  matter      [  ^^^'^  ] 
had  not  stated  that  such  a  creation  was  illegal,  but  had  confined 
himself  to  saying  that  it  was  lost  by  desuetude.    But  that  consti- 
tutional principle  did  not  apply  to  a  great  prerogative  authority  like 
this.     The  Crown  was  the  fountain  of  honours,  and  the  mere  non- 
practice  of  one  particular  form  of  bestowing  them  did  not  affect  the 
Crown's  right  to  recur  to  it. 

Lord  St.  Leonards  said  that  such  a  creation  was,  in  his  opinion, 
illegal.     In  ancient  times  the  creation  of  a  Barony  by  writ  of 

(1)  Styles'  Eep.  234.  (4)  Tit.  of  Honour,  part  2,  c.  5,  s.  10 

(2)  9  Co.  Eep.  95,   97;   Co.  Litt.       (ed.  1631),  p.  666. 

16  b  (e).  (5)  Com.  Dig.  Tit.  *«  Dignity." 

(3)  12  Co.  Bep.  70.  (6)  Hansard,  27  June,  1851. 


476  1856.    H.  L.     5  H.  L.  C.  9ri3-964.  Fr.r. 

WfiNSLEY-     Bimimons  did  not,  as  Lord  Coke  erroneously  stated  in  one  place, 
Pkerage.     confer  an  estate  in  fee  simple,  but  as  he  more  correctly  elsewhere 
explained  it,  ennobled  the  blood  so  as  to  include  all  heirs  lineal. 
The  case  of  Lord  Hay  and  the  other  case  of  Guichard  IX Angle 
explained  how  the  opinion  that  life  peerages  might  be  created  had 
arisen.    They  were  instances  of  such  creations,  but  in  Lord  Hay's 
patent  the  grantee  was  expressly  excluded  from  the  right  of  sitting 
and  voting  in  Parliament.    It  was  unsafe  at  this  time  of  day  to  rely 
upon  any  ancient  grant  of  peerage  not  supported  by  the  general 
law  and  not  followed  in  later  times.    Otherwise  the  precedent  of 
Edward  lY.  in  1479,  creating  the  Prince  of  Wales  Earl  of  March, 
to  hold  during  the  King's  pleasure,  might  be  acted  on  (l).    In  the 
case  of  The  Earl  of  Kendal,  created  Duke  of  Bedford  in  the  reign  of 
Henry  V.,  that  creation  did  not  take  place  by  the  prerogative  of  the 
King  alone,  but  was  made  in  Parliament  (2).    That  was  the  case 
also  with  the  Marquisate  of  Dublin,  and  with  the  Dukedom  of 
Aquitaine,  which  latter  besides  did  not  affect  the  English  but  only 
the  French  peerage.    In  the  cases  of  the  creations  of  the  Earl  of 
Kendal  and  the  Duke  of  Gloucester  for  life,  it  appeared  that  their 
peerages  were  not  long  afterwards  extended  to  their  heirs  male, 
[  •gsi  ]      and,  as  to  that  of  the  *Earl  of  Cambridge,  it  was  singular,  if  only  a 
life  estate  was  intended,  that  the  words  ''  during  his  life  "  were  not 
added  as  in  the  two  former  cases.     There  was  good  reason   to 
suppose  that  that  was  meant  to  be  a  grant  in  fee.    The  creation,  in 
1417,  of  the  Earl  of  Warwick  to  be  Earl  of  Albemarle  or  Aumale 
for  life  was  unimportant;  it  was  a  mere  honorary  creation,  and 
could  not  affect  the  peerage,  as  the  grantee  had  already  a  seat  in  the 
House  by  an  earlier  title.     Then  came  the  grants  to  Sir  J.  Corne- 
wall,  created  Baron  Faunhope  and  Baron  Milbroke.    In  one  case 
the  creation  was  without  words  of  limitation,  so  that  it  might  have 
operated  as  a  creation  with  descent  to  heirs  general,  and  both 
creations  were  made  by  assent  of  Parliament.    The  case  of  The  Earl 
of  Thomond  was  not  applicable.    In  the  first  place  it  was  an  Irish, 
not  an  English  peerage,  and  in  the  next,  though  the  Earldom  was 
granted  for  life,  the  Barony  was  granted  to  him  and  his  heirs  male, 
and  under  that  grant  he  could  sit  in  the  House  of  Peers,  though  the 
other  grant  would  give  him  a  higher  nominal  title. 

The  Lord  Chancellor  denied  the  power  of  the  House,  without  a 
reference  from  the  Crown  (h),  to  question  the  validity  of  a  grant 

(1)  Bep.  Dignity  of  a  Peer,  V.  419.  (3)  Per  Holt,  Ch.  J.,  Kfiollys*  case, 

(2)  Bep.  Dignity  of  a  Peer,  in.l97.      1  Ld.  Hay.  16. 
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of  peerage  by  the  Grown.  Other  rights,  besides  those  of  sitting  Wenhley- 
and  voting,  here  depended  on  such  a  grant.  In  the  case  of  Knollys  pkebaoe 
claiming  to  be  Earl  of  Banbury  (1),  a  person  indicted  for  a  murder 
pleaded  that  he  was  a  Peer ;  there  was  a  replication  that  it  had 
been  adjudicated  in  Parliament  that  he  was  not  a  Peer,  but  Lord 
Chief  Justice  Holt  and  the  Court  held,  that  that  must  be  decided 
by  the  patent,  independently  of  the  decision  of  the  House,  and  the 
indictment  was  abated.  The  decision  here  would,  in  reality,  decide 
nothing.  The  Queen  might  gi-ant  Lord  Wensleydale  a  writ  of 
summons,  without  any  *patent ;  for  a  patent  and  a  writ  of  summons  [  *96o  ] 
might  be  independent  of  each  oilier.  Lord  Wensleydale  had  here 
received  a  writ  of  summons  which  he  was  bound  to  obey,  and  which 
entitled  him  to  a  seat  in  this  House.  In  The  Dnke  of  Hamilton's 
case  this  House  took  U()on  itself,  in  1711,  without  reference  from 
the  Crown,  to  deny  the  validity  of  a  patent,  creating  him  Duke  of 
Brandon,  but  in  1782  all  the  proceedings  then  had  were  treated 
as  nugatory,  the  claim  was  formally  brought  before  the  House  by 
reference  from  the  Crown,  was  argued  with  the  Judges  in  attend- 
ance, and  the  House  then  deliberately  overruled  the  decision  of 
1711.  Tlie  opinion  of  Lord  Coke  was  fully  warranted  by  the 
authorities,  and  had  been  adopted  by  all  subsequent  text  writers ; 
and  in  the  copy  of  Coke  upon  Littleton,  once  in  the  possession  of 
Sir  Matthew  Hale,  and  now  in  Lincoln's  Inn  Library,  there  was  a 
commentary  by  Hale  on  this  very  passage  of  Coke,  but  not  one 
word  appeared  there  to  call  the  opinion  of  Coke  into  question. 
Sir  Matthew  Hale  might,  therefore,  be  considered  an  additional 
authority  in  favour  of  that  opinion.  Mr.  Hargrave  had  also  left  the 
passage  unquestioned.  Mr.  Justice  Doddridge,  a  great  authority 
on  such  matters,  in  speaking  of  the  dignity  of  a  Baron,  said  (2), 
''  This  kind  of  dignity  shall  be  of  such  continuance  as  shall  be 
limited  in  the  hahend.  sometimes  for  life,  sometimes  i»er  auter  vie, 
as  some  hold  opinion."  In  like  manner  the  Report  on  the  Dignity 
of  a  Peer,  prepared  under  the  careful  superintendence  of  Lord 
Bedesdale  (s),  referred  to  the  assertion  that  persons  to  whom 
dignities  had  been  granted  by  the  Crown  had  usually  had  therein 
rights  of  inheritance,  and  said  that  this  assertion  must  be  under- 
stood as  not  extending  to  every  dignity,  particularly  the  dignity  of 
knighthood,  which  had  never  been  enjoyed  hereditarily,  or  •even  [  •see  ] 
to  the  dignity  of  peerage,  where  the  terms  of  the  instrument  by 

(1)  2  Salk.  509;  1  Ld.  Bay.  10.  p.  104. 

(2)  "  Treatise  of  the  Nobilitie,"  &c.,  (3)  Rep.  1822. 
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WEN8LEY-  which  it  had  been  created  expressed  the  contrary.  The  grant  to 
Pkebagk.  Guichard  D'Angle  was,  no  doubt,  objected  to,  not  because  it  was 
limited  for  life,  but  because  there  was  a  money  charge  in  it,  which 
the  Grown  did  not  possess  the  power  to  make.  Certain  it  was  that 
writs  of  summons  were  issued  to  him  to  attend  the  Parliaments 
in  the  first,  second,  and  third  years  of  Bichard  II.,  as  Earl  of 
Huntingdon  (1).  Lord  Bedesdale,  in  the  report  already  quoted, 
referred  to  the  creation  of  Edward,  the  son  of  the  Duke  of  York,  as 
Earl  of  Rutland  for  the  life,  not  of  himself,  but  of  his  father,  and 
described  the  grant  and  iis  legal  effects,  but  did  not  suggest  one 
word  as  to  its  invalidity  (^).  He  referred  to  the  other  cases  in  the 
same  manner.  And  all  these  Peers  received  writs  of  summons 
to  Parliament.  Tliere  was  no  distinction,  in  point  of  principle, 
between  the  right  of  the  Grown  to  grant  life  peerages  to  men,  and 
to  grant  them  to  women.  There  had  been  many  instances  of  the 
latter  in  recent  times.  Lord  Clarendon  passed  two  such  peerages 
under  the  Great  Seal ;  Lord  Shaftesbury,  one ;  Lord  Nottingham, 
four;  Lord  Cowpbr,  one;  Lord  Macclesfield,  five;  and  Lord  Hard- 
wicKE,  one.  In  point  of  principle  there  was  no  distinction  between 
grants  of  peerages  for  life  and  grants  of  peerages  to  individuals, 
with  remainders  to  collaterals ;  for  in  truth  there  could  be  in  law 
no  remainder  in  a  peerage ;  every  remainder,  as  it  was  called,  being 
in  law  a  new  grant  (s).  A  grant  to  a  man  and  his  heirs,  by  a 
particular  wife,  was  in  substance  a  peerage  for  his  life,  for  if  that 
[  *967  ]  wife  died  without  issue  the  peerage  would  expire  on  the  *death  of 
the  first  grantee.  Yet  no  one  had  ever  thought  of  denying  the 
validity  of  these  creations.  The  practice  of  such  creations  continued 
up  to  the  present  day,  and  neither  in  principle  nor  in  fact  was 
there  any  reason  to  deny  the  power  exercised  in  this  case  by  the 
Crown. 

Lord  Campbell  contended  that  the  House  had  a  right  of  its  own 
authority  to  inquire  into  a  new  patent,  though  it  might  have  no 
power  to  examine  into  the  claim  of  an  old  peerage  except  upon 
reference  from  the  Crown,  and  therefore  it  was  that  in  the  Banbury 
case  Lord  Chief  Justice  Holt  did  quite  right  in  disregarding  the 
decision  of  the  House,  which  had  been  made  without  any  such 
reference.    As  to  an  old  peerage,  the  Crown  might  act  on  the  sole 

(1)  App.  to  Bep.  Dignity  of  a  Peer,      (1829,  No.  118),  p.  191. 

Vol.  IV.  (1829,  No.  120),  Summoni-  (;j)  Per  Lord   Shaitesbury.     )«- 

tiones,  p.  674,  677,  681—683.  count    Purbeck'a  case,  1  Show.  P.    C. 

(2)  Rep.  Dignity  of  a  Peer,  Vol.  IL       11. 
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advice  of  the  Attotmey-Oeneral,  and  it  had  done  so  not  many  years     Wensley- 
since  when  the  Earl  of  Huntingdon  received  a  summons  to  Parlia-     peerage. 
ment  on  the  report  of  Sir  Vicary   Gihbs  as  Attorney-Qeneral,    It 
was  not  correct  to  say  that  the  grantee  here  might  claim  to  sit 
in  virtue  of  his  writ  of  summons,  for  that  writ  could  only  be  a 
summons  to  attend  in  conformity  with  his  patent.     The  patent, 
therefore,  must  be  referred  to  for  the  purpose  of  determining  what 
were  his  rights  with  regard  to  sitting  and  voting  in  this  House.    It 
might  be  admitted  that  the  decision  in  the  Hamilton  case  in  1711 
was  erroneous,  but  it  never  was  questioned  upon  the  ground  that  it 
was  made  without  a  reference  by  the  Grown,  and,  till  reversed  in 
1782,  the  decision  itself  was  allowed  to  settle  the  law.     He  would 
not  positively  say  that  this  creation  was  illegal,  but  the  more  he 
investigated  and  deliberated,  the  more  reason  he  saw  to  entertain 
doubt  upon  the  subject  of  its  legality.     There  was  no  necessity  for 
this  House  to  declare  that  the  patent  was  utterly  void,  so  that  the 
other  rights  depending  upon  it  could  remain  untouched,  but  the 
question  which  the  House  had  a  right  to  determine  was,  whether 
the  patent  gave  the  grantee  a  right  to  sit  and  vote  in  this  House. 
"Whatever  might  have  *been  the  practice  in  former  times,  the      [  •968  j 
authority  to  create  Peers  for  life  had  been  lost  by  desuetude.    In  The 
Countess  of  Rivers*  case  (i),  the  discharge  from  arrest  on  the  ground 
of  privilege  of  peerage  was  refused,  and  the  question  whether  a 
patent  for  life  would  confer  such  a  privilege  had  clearly  been  under 
the  consideration  of  the  Court.    The  instances  of  peerages  granted 
to  ladies  could  not  a£fect  this  question.     The  creation  of  a  peerage 
with  a  remainder  different  from  the  heir-at-law  of  the  grantee,  such 
as  that  of  Earl  Wilton  or  Earl  Vane,  was  no  doubt  lawful ;  but 
those   were  hereditary  peerages  in  their  inception,  with  a  defined 
line  of  devolution,  in  conformity  with  the  rules  of  the  common  law. 
The  principle  of  the  Constitution  was  adverse  to  peerages  for  life, 
though  there  might  have  been  some  instances  of  them  in  ancient 
times.    There  had  been  also  instances  of  surrenders  of  patents; 
yet  when  the  question  was  fairly  brought  under  the  consideration 
of  this  House  it  was  decided  that  surrenders  of  patents  were  illegal. 
There  had  been  an  instance  of  a  creation  of  an  Earl  of  March  to 
hold  "  during  pleasure  "  (2),  but  nobody  would  pretend  that  if  such 
a  patent  was  now  granted,  it  could  be  maintained.     There  had 
been  instances,  too,  of  husbands  summoned  to  Parliament  in  right 
of  their  wives,  but  that  could  not  be  justified  at  the  present  day. 
(1)  Styles,  234.  (2)  Rep.  Dig.  Peer,  V.,  p.  419. 
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WKK8LEY.  So  in  former  times  persons  were  summoned,  and  then  not  summoned 
Pekbage.  fi^fl-i"!  aiid  there  had  been  an  instance  of  a  Peer  prevented  from 
exercising  his  rights  as  a  Peer  because  of  his  poverty,  but  no  one 
would  now  contend  that  the  Grown  could  capriciously  withhold  a 
summons  from  the  hereditary  representative  of  a  Peer,  or  that  a 
peer  could  now  be  excluded  by  the  Grown  from  sitting  in  Parliament 
on  account  of  his  want  of  ample  means  to  support  the  dignity.  In 
like  manner  Barony  by  tenure  could  no  longer  be  sustained,  nor 
[  *i»69  ]  would  the  Judges  think  of  presenting  themselves  *in  that  House,  and 
claiming  as  of  right  to  sit  there  to  decide  appeals  and  writs  of  error, 
though  it  was  believed  that  in  ancient  times  they  spoke  and  voted 
on  such  matters.  These  practices,  if  ever  lawful,  had  now  fallen 
into  desuetude.  The  observation  quoted  from  himself  as  to  peerages 
for  life,  supposed  to  have  been  uttered  in  the  debate  in  1851,  was 
uttered  without  the  opportunity  for  consideration,  and  therefore  was 
not  to  be  relied  on  as  a  binding  authority.  The  opinion  referred 
to  as  that  of  Mr.  Justice  Doddridge  did  not  appear  with  certainty  to 
be  his,  and  was  not  sustainable  in  one  part  at  least,  that  which 
related  to  the  grant  of  a  peerage  par  auter  vie  (1),  and  the  creation  of 
the  Earl  of  Rutland  for  the  life  of  his  father,  the  Duke  of  York,  did 
not  furnish  an  instance  in  justification  of  it,  for  he  was  to  succeed 
to  his  father's  title.  The  creation  in  his  case,  therefore,  resembled 
the  practice  of  calling  up  an  eldest  son  in  his  father's  lifetima 

Earl  Gret  did  not  think  that  the  patent  here  could  control  the 
writ,  for  the  patent  was  not  recited  in  it.  Each  was  independent  of 
the  other. 

The  Earl  of  Derbt  maintained  the  right  of  the  House  of  its  own 
authority  to  inquire  into  the  patent,  and  contended  that  a  peerage 
for  life  was  now  opposed  to  the  principles  of  the  Gonstitution. 

Lord  Brouoham  supported  the  motion,  the  rejection  of  which  he 
said  would  amount  to  a  declaration  of  the  House  that  life  peerages 
were  valid.     Things  might  be  legal  and  yet  unconstitutional. 

The  Lords  divided, — Contents        -     Present    -        -     79 1  ^  ©o 

Proxies    -        -     59)^^^ 

Not  Contents,      Present    -        -     ^^lini; 
Proxies     -         -     52  r"^ 


Majority    -        -        -     83 


(I)  See  the  observations  of  Lord  Wynford,  Devon  Peerage  case,  2  Dow. 
&  CI.  200, 
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The  Committee  for  Privileges  assembled :     Lord  Bedesdale  in     Wensley- 
the  chair.  Peerage. 

[970] 

Lord  LVNDHURST  stated  his  intention  to  produce  evidence  to 
show  that  within  the  last  400  years  there  was  not  one  instance  of  a 
commoner  with  a  peerage  for  life  taking  his  seat  in  this  House; 
and  also  evidence  to  establish  that,  on  several  occasions,  the  Hoase^ 
of  its  own  will,  and  without  any  reference  from  the  Grown,  had 
directed  Committees  for  Privileges  to  examine  and  report  on  patents 
of  peerages. 

Lord  Campbell  intended  to  move.  When  the  House  was  recon- 
stituted, as  the  motion  could  not  be  made  in  Committee,  that 
notice  should  be  given  to  Sir  J.  Parke;  he  had  a  right  to  be 
present,  as  the  Hamilton  case  (i)  showed,  and  tliat  he  should  sit 
and  speak  from  the  woolsack. 

Lord  St.  Leonards  thought  that  there  would  be  a  difficulty  in 
that  matter.  In  the  Hamilton  case  there  were  counsel  for  three 
parties,  the  claimant,  the  Crown,  and  the  House.  Here  the  claim  was 
not  watched  by  the  Crown,  for  the  Crown  was  in  favour  of  the  grant. 

Henry  James  Sharpe,  Esq.,  the  keeper  of  the  records,  from  the 
Tower,  produced  the  following  documents. 

The  charter  roll  of  the  1  Eichard  H.  (1377),  containing  the 
creation  of  Guichard  D*Angle  as  Earl  of  Huntingdon  for  life. 

The  Parliament  roll  of  the  9  Richard  II.,  containing  the  creation 
of  Eobert  De  Vere,  Earl  of  Oxford,  to  be  Marquis  of  Dublin  for  life. 
There  was  a  grant  of  revenues  with  this  creation.  The  Earl  was 
to  "  govern  the  land  for  two  years  at  our  costs  and  expenses  as 
reasonably  agreed  on,  and  after  the  completion  of  the  said  two 
years  sustain  and  maintain  the  same  at  his  own  costs  and  expenses 
during  his  life  aforesaid."  The  charter  declared  that  this  was  done 
by  the  King  in  full  Parliament,  and  the  Nooles  and  Commons 
*being  present,  he  did  '*  ratify,  &c.,  the  same,  as  far  as  in  him  lay,  [  ♦u?!  ] 
to  the  aforesaid  Marquis  for  his  life,  in  form  aforesaid."  In  the 
9  &  10  Bichard  II.,  there  was  another  grant  of  revenues,  but  in  the 
margin  of  it  there  was  a  statement  that  in  Acts  of  the  10th  year 
this  patent  was  "  restored  to  be  cancelled,"  and  the  Earl  was  advanced 
to  be  Duke  of  Ireland  (with  large  grants  attached),  ''  to  have  and 
to  hold  to  the  same  Duke  of  Ireland,  to  us,  and  our  heirs,  so  long 

(1)  Lords'  Journals,  18  December,  1711. 
B.R.— VOL.  CI.  81 
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Wensley-     as  he  shall  live,  by  his  homage  liege  only."     There  was  then  a 

Peerage,     gvant  to  the  Duke  and  his  heirs  **  upon  liege  homage  only  " of  "all 

the  lands  which  he  shall  be  able  to  conquer,  &c.*'     This  also  was  a 

grant  made  in  Parliament  with  the  assent  of  the  Nobles  and 

Commons. 

The  Parliament  roll  18  Bichard  XL,  containing  the  creation  of 
the  Duke  of  Lancaster  as  Duke  of  Aquitaine  for  life. 

The  charter  roll  of  the  21  Bichard  II.,  containing  the  creation  (in 
Parliament)  of  Margaret,  Countess  of  Norfolk,  as  Duchess  of  Norfolk 
for  life,  with  a  grant  of  40  marks  a  year. 

The  patent  roll  of  the  2  Henry  V.,  containing  the  creation  (in 
Parliament)  of  John  of  Lancaster  as  Earl  of  Kendal  and  Duke  of 
Bedford  for  life,  with  grant  of  20Z.  for  the  Earldom  and  40Z.  for  the 
Dukedom. 

The  patent  roll  of  2  Henry  V.,  containing  the  creation  of  Humfrey 
of  Lancaster  as  Earl  of  Pembroke  and  Duke  of  Gloucester  for  life, 
with  exactly  similar  grants. 

The  patent  roll  of  the  2  Henry  V.,  declaring  the  creation  of 
Bichard  of  York  as  Earl  of  Cambridge. 

The  patent  roll  of  the  4  Henry  V.,  containing  the  creation  of 
Thomas,  Earl  of  Dorset,  as  Duke  of  Exeter  "  for  his  natural  life 
only,"  with  a  grant  of  40/.  a  year. 

The  patent  roll  of  the  10  Henry  VI.,  and  the  patent  roll  of  the 

11  Henry  VI.,  and  the  Parliament  roll  of  the  20  Henry  VL, 

I  *972  T       containing   the   creation  of   Sir  John  Cornewall  *first  as  Baron 

Faunhope  and  then  as  Baron  Milbroke,  with  seat  in  Parliament, 

but  without  limitation  of  tenure. 

The  patent  roll  of  the  11  Henry  VI.,  containing  a  patent  to  the 
Duke  of  Bedford  ;  and  the  patent  roll  21  Henry  VI.,  containing  a 
patent  to  the  Earl  of  Suffolk  and  Alice  his  wife.  The  former 
recited  a  grant,  in  the  second  year  of  the  late  King,  of  the  dignity 
of  Earl  of  Kendal  and  Duke  of  Bedford  for  life,  and  a  grant  of  20/. 
and  of  40Z.  for  life,  out  of  the  issues  of  the  county  of  Bedford,  to 
support  the  same ;  and  the  surrender  of  this  grant,  and  a  grant  of 
the  same  honours  to  him  and  the  heirs  male  of  his  body.  The 
latter  was  a  grant  to  the  Earl  of  Suffolk  and  Alice  his  wife,  in  case 
of  the  death  of  Humfrey,  Duke  of  Gloucester,  to  hold  to  them  and 
the  heirs  male  of  their  bodies  the  Earldom  of  Pembroke. 

The  witness  was  ordered  to  withdraw. 

The  Lord  Chancellor  intimated  that  it  was  the  intention  of 
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Lord  Wensleydale,  as  soon  as  his  state  of  health  would  permit,  to     Wknsley- 
present  himself  and  claim  his  seat.     He  had  not  only  received  a     peerage. 
patent  of  creation,  but  a  writ  of  summons  to  Parliament ;  and  that 
writ  he  was  bound  to  obey. 

LoBD  St.  Leonards  : 

The  issuing  of  the  patent  puts  the  grantee  of  the  honour  in  a 
different  position  from  that  in  which  he  would  stand  if  a  writ  of 
summons  alone  had  been  issued  to  him.  In  the  latter  case  no 
word  as  to  descent  is  used,  and  the  honours  would  descend  to 
heirs  general.  In  the  former  the  descent  was  specified  :  and  the 
appearance  of  Lord  Wensleydale,  and  his  claim  of  a  seat,  would 
be  a  surprise  on  the  Crown  itself,  which  had  not  intended  by  the 
writ  of  summons  to  give  him  a  peerage  descendible  to  heirs  general. 

Lord  Campbell  suggested  that  notice  should  be  given  that  the       [  973  j 
claimant  might  be  heard,  by  himself  or  by  his  counsel  at  the  Bar, 
in  support  of  his  claim. 

The  Lord  Chancellor: 

Lord  Wensleydale  will  decline  to  appear  here  in  that  manner  (l). 
This  case  is  coram  noti  judice :  it  has  not  been  referred  by  her 
Majesty  to  the  House. 

Lord  Campbell: 

That  does  not  dispense  with  the  necessity  for   the  House  to 

observe  the  regular  form  of  proceeding. 

Adjourned. 

The  Committee  again  sat.  Feb.  is. 

Henry  Stone  Smith,  Esq.,  chief  clerk  in  the  Parliament  Office, 
produced  the  Journals  of  the  House  from  1660  to  1697,  many 
extracts  from  which  were  read  (2).  These  extracts  related  to  claims 
of  peerages  investigated  by  the  Committee  for  Privileges  under 
order  of  the  House.  The  first  set  of  extracts  related  to  Tlie  Banbury 
Peerage :  18th  July,  1660,  **  It  was  moved,  '  That  there  being  a 
person  that  now  sits  in  this  House  as  a  Peer,  who,  as  is  conceived, 
hath  no  title  to  be  a  Peer,  videlicet,  the  Earl  of  Banbury,'  It  is 
ordered  that  this  business  shall  be  heard  by  counsel  at  the  Bar, 
Monday  come  sevennight." 

(1)  A  letter  from  Lord  Wensleydale,      Committee, 
dedining  to  appear  by  counsel,  was         (2)  Evidence,    Wetialeydale    Peerage 
read  at  a  subsequent  meeting  of  the      (18^)* 

81—2 
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Wbnblbt-         On  the  6th  June,  1661,  the  claimant  having  petitioned  the  King, 
Pebbaoe.     the  petition  was  "  by  his  Majesty's  order  delivered  to  the  House  to 
consider  of." 

26th  October,  1669-    "  Upon  the  calling  of  the  House  this  day, 
the  House  taking  notice, '  That  the  Earl  of  Banbury's  name  is  not 
in  the  list  by  which  the  Lords  were  called,'  It  is  ordered,  that  it  be 
referred  to  the  Committee  for  Privileges,  &c." 
[  974  ]  In  January,  1697,  a  petition  by  the  claimant  was  presented  to  the 

King,  and  referred  by  the  King  to  the  House.  On  the  3rd  February, 
1697,  a  representation  was  drawn  up  by  the  Lords  to  be  presented 
to  the  King, ''  in  relation  to  the  proceedings  of  this  House  upon  the 
petition  of  a  person  who  claims  the  title  of  Earl  of  Banbury." 
This  representation  set  forth  the  reference  to  the  House  on  the 
claimant's  petition  to  the  King;  a  subsequent  petition  from  the 
claimant  to  the  House,  praying  that  he,  ''being  indicted  for  the 
death  of  Philip  Lawson,  might  be  admitted  to  his  trial  by  his  Peers," 
and  the  resolution  of  the  House  thereon,  '*  That  the  petitioner  had 
no  right  to  the  title  of  Earl  of  Banbury." 

An  extract  from  the  Journals  of  the  25th  November,  1661,  was 
read,  from  which  it  appeared  that  "  the  name  of  Viscount  Purbeck 
not  being  in  the  list  of  the  names  of  the  Lords  by  which  this  House 
was  called  this  day,  It  is  ordered,  that  it  be  referred  to  a  Committee 
for  Privileges,  to  consider  whether  he  be  to  sit  in  this  House  as  a 
Peer  or  not." 

On  the  18th  August,  1660,  "  Upon  information  to  the  House,  by 
the  Marquis  of  Hertford,  that  a  patent  is  granted  to  the  Marquis  of 
Worcester,  which  is  a  prejudice  to  other  Peers,  It  is  ordered,  that 
the  consideration  of  the  said  patent  is  referred  to  the  consideration 
of  these  Lords  following."  Then  follows  a  list  of  twenty-nine  Peers, 
with  power  to  send  for  persons  and  '*the  patent."  On  the  20th 
August  the  Lord  Chief  Baron  and  the  Attomey-General  were  ordered 
to  attend  to  advise  "  the  Lords  Committees  in  point  of  law  concern- 
ing the  Marquis  of  Worcester's  patent."  The  patent  was  to  create 
the  Marquis  of  Worcester  to  be  "  Duke  of  Somerset  on  certain  con- 
ditions on  his  part  to  be  performed,  which  he  hath  not  performed." 
Other  proceedings  were  taken,  and  on  the  3rd  of  September  the 
Marquis  ''  delivered  up  the  patent  to  his  Majesty  for  the  Dukedom 
of  Somerset." 
[  975  ]  The  Journals  of  the  12th  November,  1694,  were  produced,  from 

which  it  appeared,  that  on  that  day  an  order  was  made  to  refer  it 
to  the  Committee  for  Privileges  to  consider,  *^  whether,  if  a  Lord 
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called  by  writ  into  his  father's  Barony  shall  happen  to  die  in  the  Wenslby- 
lifetime  of  his  father,  the  son  of  that  Lord  (so  called)  be  a  Peer,  and  Peerage. 
hath  right  to  demand  his  writ  of  summons  ?  "  The  Lords  reported 
that ''  they  find  no  precedent  in  this  case  ;'*  and  a  debate  arising  on 
this  report,  so  far  as  it  was  applicable  to  the  case  of  **  Charles,  Lord 
Clifford  (son  and  heir  of  Charles  Lord  Clifford  of  Launsburgh,  who 
was  called  by  writ  to  Parliament  in  the  lifetime  of  his  father, 
the  present  Earl  of  Burlington)/'  the  House  decided  that  he  was 
entitled  to  a  writ  of  summons  as  Lord  Clifford  of  Launsburgh. 

On  the  16th  March,  1694,  "after  hearing  the  Attorney-General  in 
relation  to  Baronies  by  descent,  whose  ancestors  were  called  by  writ, 
as  also  counsel  in  behalf  of  several  Peers  of  this  House  who  think 
themselves  concerned  therein,"  consideration  of  the  matter  wns 
adjourned.  On  further  debate,  on  the  19th  March,  1694,  **  This 
question  was  put,  *  Whether  if  a  person  summoned  to  Parliament 
by  writ,  and  sitting,  die,  leaving  issue  two  or  more  daughters,  who 
all  die,  one  of  them  only  leaving  issue,  such  issue  has  a  right  to 
demand  a  summons  to  Parliament  ? "  and  it  was  resolved  in  the 
affirmative.  Lords  Gbey  and  Culpeper  dissentient.  A  protest  was 
afterwards  entered  against  the  resolution,  signed  by  the  Duke  of 
Norfolk,  E.M.,  and  the  Lords  Bridoewater,  Brooke,  Herbert, 
Rochester,  Scarbrouoh,  and  Torrington. 

On  the  2nd  March,  1710,  the  House  referred  it  to  a  Committee, 
to  consider  whether  the  Duke  of  Ormonde,  under  the  title  of  Lord 
Dingwall,  of  Scotland,  should  be  placed  in  the  list  of  the  nobility  of 
that  kingdom  after  Lord  Madderley.  On  the  10th  July,  1710,  the 
Committee  reported  *that  his  place  was  '' immediately  before  the  [^orn] 
Lord  Cranstoun." 

On  the  12th  December,  1711,  **  Notice  being  taken  *  that  in  the 
list  of  nobility  delivered  by  Garter  King-at-Arms,  there  is  inserted 
James  Hamilton,  Duke  of  Hamilton  and  Brandon,  amongst  the 
Dukes,'  and  the  House  being  informed  that  a  patent  is  lately  passed 
the  Great  Seal  for  creating  the  said  Duke  of  Hamilton,  Duke  of 
Brandon,"  it  was  ''Ordered  that  on  the  20th  instant,  this  House 
will  take  the  patent  into  consideration,"  and  that  **  the  Privy  Seal 
bill  of  the  patent  be  laid  before  this  House."  The  Judges  were 
ordered  to  attend.  The  Duke  of  Hamilton  was  heard  by  counsel, 
and  the  Privy  Seal  bill  and  enrolment  were  read.  After  several 
questions  proposed,  the  following  was  resolved  in  the  affirmative : 
**  That  no  patent  of  honour  granted  to  any  Peer  of  Great  Britain  who 
w^as  a  Peer  of  Scotland  at  the  time  of  the  Union,  can  entitle  such 
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wknsley-     Peer  to  Bit  and  vote  in  Parliament,  or  to  sit  upon  the  trial  of 
Peerage,      reerfi. 

A  protest  was  entered  against  this  decision,  signed  Ormonde, 
Oxford  and  Mortimer,  Winchilsba,  Harcourt,  C.S.,  Bivbrs,  Buln- 

TYRB,    POULBTT,    MaR,    LoUDOUN,    EoSBBBRRIB,    IlAY,    BoTLB,    HoME, 

Orkney,  Balmbrino,  Hunsdon,  Osborne,  Kilsyth,  Clarendon." 

On  the  14th  June,  1781,  "  A  petition  of  the  Most  Noble  Douglas, 
Duke  of  Hamilton  and  Brandon,"  praying  for  a  writ  of  summons 
as  such,  in  virtue  of  the  creation  by  Queen  Anne,  was  presented 
to  his  Majesty,  and,  together  with  the  Attomey-OeneraTs  report 
thereon,  was  by  his  Majesty  referred  to  the  House.  A  Committee 
for  Privileges  sat  on  the  6th  June,  1782 ;  the  Judges  attended ;  and 
after  counsel  for  the  claimant  and  for  the  Crown  had  been  heard, 
the  question  was  put  to  the  Judges,  ''Whether  by  the  23rd  article 
[  ♦977  ]  Qf  ^he  Act  of  Union,  which  declares  all  Peers  *of  Scotland  to  be 
Peers  of  Great  Britain,  with  all  the  privileges  enjoyed  by  the  Peers 
of  England,  except  the  right  and  privilege  of  sitting  in  the  House 
of  Lords,  and  the  privileges  depending  thereon,  the  Peers  of  Scot- 
land be  disabled  from  receiving,  subsequently  to  the  Union,  a  peerage 
of  Great  Britain,  with  all  the  privileges  usually  incident  thereto." 
The  Lord  Chief  Baron  delivered  the  unanimous  opinion  of  the 
Judges,  that  **  they  are  not  disabled"  from  receiving  such  patent. 
The  House  afterwards  presented  a  report  to  the  King,  certifying 
''  our  humble  opinion  and  advice  that  the  said  Duke  of  Brandon  is 
entitled  to  his  writ  of  summons." 

The  third  volume  of  the  printed  Bolls  of  Parliament  was 
produced,  and  an  entry  of  the  21st  Bichard  IL,  entitled,  "  Prefec- 
tion  des  Dues,"  was  read.  This  document  described  the  creation, 
by  the  King  "  sitting  in  Parliament  crowned  in  his  Boyal  Majesty," 
of  Henry  of  Lancaster,  Earl  of  Derby,  to  be  Duke  of  Hereford, 
"  to  hold  to  him  and  the  heirs  male  of  his  body,  &c.  Also,  on  the 
same  day,  and  in  the  same  form  and  manner,"  were  the  creations 
of  Edward,  Earl  of  Eutland,  to  be  Duke  of  Albemarle ;  of  Thomas, 
Earl  of  Kent,  to  be  Duke  of  Surrey  ;  of  John,  Earl  of  Huntingdon, 
to  be  Duke  of  Exeter ;  of  Thomas,  Earl  of  Nottingham,  to  be  Duke 
of  Norfolk ;  of  Margaret,  Countess  of  Norfolk,  to  be  "  Duchess  of 
Norfolk  for  her  life,  and  upon  this  hath  sent  to  her  his  charter  of 
creation  abovesaid  ;  "  also  of  John,  Earl  of  Somerset,  to  be  Marquis 
of  Dorset ;  of  Sir  Thomas  Le  Despenser,  to  be  Earl  of  Gloucester ; 
of  Sir  Balf  De  Nevill,  to  be  Earl  of  Westmoreland  ;  of  Sir  Thomas 
de  Percy,  to  be  Earl  of  Worcester  ;  and  of  Sir  W.  Le  Scrop,  to  be 
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Earl  of  Wiltshire.    No  term  of  tenure  was  mentioned  in  any  one     Wensley. 
of  the  last  five  creations.  peeragb. 

Lord  Lyndhurst  gave  notice  that  at  the  conclusion  of  the 
evidence  he  should  move  that  the  Committee  do  agree  *to  the  [  •^78  ] 
following  report :  "  The  Committee  have,  as  directed  by  the  House, 
examined  and  considered  the  copy  of  the  letters  patent,  purporting 
to  create  the  Bight  Hon.  Sir  James  Parke,  Ent.,  a  Baron  of  the 
United  Kingdom  for  life ;  and  they  report  it  as  their  opinion  that 
neither  the  said  letters  patent,  nor  the  said  letters  patent  with  the 
writ  of  summons  issued  in  pursuance  thereof,  can  entitle  the 
grantee  therein  named  to  sit  and  vote  in  Parliament." 

Adjotimed. 

H.  S.  Smith,  Esq.,  produced  Appendix  V.  to  the  Fifth  Report  on 
the  Dignity  of  a  Peer,  from  which  was  read  an  entry  from  the 
patent  roll,  11  Henry  VI.,  relating  to  Humphrey,  Duke  of 
Gloucester  (i).  The  patent  recited  the  grant  by  Henry  V.,  to 
"  his  most  dear  brother  Humfrey,  Duke  of  Gloucester,  of  the  alien 
priory  of  Pembroke,  with  the  appurtenances,  to  have  to  bim  and 
the  heirs  of  his  body,"  durirfg  the  war  with  France,  together  with 
a  grant  of  issues  to  support  the  dignity  ;  then  the  patent  made  in 
Parliament,  ''with  the  assent  of  the  Prelates,  Nobles,  and  Commons," 
advancing  "his  aforesaid  brother  to  be  Earl  of  Pembroke,  and  after 
that  to  be  Duke  of  Gloucester;  to  have  and  hold  to  his  same 
brother  the  styles,  honours,  and  names  of  Earl  and  Duke  afore- 
said for  the  whole  of  his  natural  life ;  "  and  furthermore  a  grant  for 
bis  life  of  20Z.  a  year  to  support  the  Earldom  and  40Z.  a  year  to 
support  the  Dukedom ;  that  a  peace  was  concluded  between  France 
and  England ;  that  no  issues  had  been  received  by  the  Crown  to 
pay  the  said  two  sums ;  that  the  said  Earl  and  Duke  had  ''  restored 
to  us  in  our  Chancery  to  be  cancelled  the  said  letters,  as  well  of 
his  advancement  to  be  Earl  and  Duke,  as  of  the  priory,"  and  then 
followed  a  grant  of  the  honours,  and  of  the  *revenues,  to  "  our  [  •979  | 
aforesaid  uncle  and  the  heirs  male  of  his  body  for  ever,"  both 
made  with  the  assent  of  Lords  and  Commons  in  Parliament. 

Mr.  Smith  also  produced  the  Journals  of  this  House  for  1692, 
with  entries,  showing  the  proceedings  of  the  House  in  the  case  of 
The  Earl  of  Lincoln's  tent  and  patent  (2).     On  the  25th  January, 

(1)  Evidence,    Wensieydaie    Peerage         (2)  Evidence,  &c.  (18«),  p.  91, 
(18»),  p.  87, 


488  1856.    H.  L,    6  H.  L.  C.  979—980.  [r.b. 

Wensley-  1692,  it  was  **  Ordered  by  the  Lords  spiritual  and  temporal  in 
PKEai^E.  Parliament  assembled,  it  shall  be,  and  it  is  hereby  referred  to  the 
Lords  Committees  for  Privileges  to  inspect  the  patent  of  the  Earl 
of  Lincoln  and  his  pedigree,  and  report  their  opinion  thereon  to 
this  House."  The  report  made  two  days  afterwards  declared  "  the 
pedigree  is  clear,"  and  the  Earl  took  his  seat. 

Henry  J.  Sharpe,  Esq.,  produced  from  the  Bolls  Chapel  the 
patent  rolls  of  the  4  James  I.,  containing  a  patent,  which  created 
•'  James  Hay,  Knight,  serjeant  of  our  chamber,"  a  Peer  for  life. 
The  patent  recited  the  services  of  Sir  James  Hay,  and  proceeded 
thus:  ''Of  our  special  grace,  &c.  we  do  will  and  grant  that  the 
said  James  Hay,  during  his  life,  in  all  places  and  honourable 
assemblies  within  our  realm  of  England,  as  well  in  our  presence  as 
elsewhere,  other  than  in  our  Parliaments,  may  have  and  obtain  a 
seat  in  the  place  next  to  the  Barons  and  magnates  of  this  our 
realm  of  England,  and  may  have  place,  take  precedence  of,  and  sit 
before  all  other  knights  and  gentlemen  whomsoever  in  our  said 
realm  of  England  during  his  life,  other  than  those  being  Barons 
and  of  superior  ranks  in  our  realm  of  England,  and  that  he  be  in 
all  respects  accounted  as  a  Baron,  the  liberty  of  voting  and  sitting 
in  Parliament  excepted.  We  will  also,  that  the  aforesaid  James 
Hay  shall  be  acknowledged,  accounted,  and  called  Lord  Hay,  and 
shall  make  use  of  and  enjoy  the  same  style,  title,  and  honour, 
except  as  before  excepted,  during  his  life." 
[  980  ]  The  patent  rolls  of  the  13  James  L,  were  produced ;  they  contained 

the  creation  of  the  same  person  to  be  Baron  Hay  of  Sawley,  with 
succession  to  the  heirs  male  of  his  body. 

Mr.  Smith  also  produced  the  patent  rolls  of  the  35  Henry  VIIL, 
creating  **Murrough  Obreen  to  be  Earl  of  Tomon"  (Thomond) 
"  in  our  kingdom  of  teland,  with  place  and  voice  in  our  Parlia- 
ments, in  our  aforesaid  kingdom  of  Ireland,"  "for  the  term  of 
his  life."  The  patent  further  granted  that  after  the  decease  of 
Murrough  Obreen  **the  aforesaid  name,  style,  dignity,  honour,  &c., 
do  remain  to  that  most  approved  man,  our  subject  Donagh  Obreen, 
to  have  to  the  same  Donagh  Obreen  for  term  of  his  life."  The 
patent  went  on  thus,  "  And  furthermore  of  our  more  abundant 
special  grace,  the  aforesaid  Murrough  Obreen  to  be  a  Baron  of  the 
Parliament  of  our  kingdom  of  Ireland,  we  do  ordain,  appoint,  create 
and  constitute  by  these  presents,  and  the  title,  name  and  style  of 
Baron  Insykwyne  (Inchiquin),  in  our  kingdom  of  Ireland  aforesaid, 
and  seat  in  singular  the  Parliaments  within  the  said  kingdom  of 
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Ireland  hereafter  to  be  assembled,  and  other  our  rights,  &c.  of  the  wenslby- 
same  kingdom  to  the  Barons  of  the  same,  &c.,  we  do  give  and  p^'^qb. 
grant ;  and  we  will  that  he  do  enjoy  the  aforesaid  name,  &c.  of 
Insykwyne,  with  all  honours,  pre-eminenoes,  prerogatives,  com- 
modities, and  otlier  the  premises  to  the  same  belonging,  to  the 
aforesaid  Murrough  Obreen,  and  the  heirs  male  of  his  body  lawfully 
begotten."  Then,  because  honours  created  greater  expenses,  there 
followed  a  grant  to  Murrough  Obreen  of  certain  revenues  to  support 
the  same,  the  grant  being  to  **  Murrough  Obreen,  and  the  heirs 
male  of  his  body,"  &c.,  to  be  held  by  knight  service. 

Mr.  Sharpe  also  produced  the  patent  roll  of  the  35  Henry  VIII., 
Part  6,  containing  a  grant  to  Donagh  Obreen.  After  reciting  his 
eminent  services  the  patent  proceeded,  ''  him,  the  said  Donagh 
Obreen,  Baron  of  Ibrackayn,  in  our  *aforesaid  kingdom  of  [  •ssi  ] 
Ireland,  we  do  ordain,  appoint,  create  and  constitute  by  these 
presents,  and  the  title,  name  and  style  of  Baron  of  Ibrackayn, 
in  our  aforesaid  kingdom  of  Ireland,  and  seat  in  singular  the 
Parliaments  within  the  said  our  kingdom  of  Ireland  hereafter  to 
be  assembled,  and  other  our  rights  and  privileges  of  the  same 
kingdom  to  the  Barons  of  the  same  by  law  and  custom,  or  by  any 
other  means  pertaining,  to  the  same  Donagh  Obreen,  we  do  give 
and  grant,"  &c.  It  then  recited  the  grant  to  Murrough  Obreen  of 
the  Earldom  of  Tomon  "  for  the  term  of  his  life,  remainder  there- 
upon immediately  after  his  decease  to  the  aforesaid  Donagh  Obreen 
for  the  term  of  his  life,"  and  went  on  to  grant,  "  by  these  presents 
to  the  aforesaid  Donagh  that  he  immediately  after  the  death  of  the 
aforesaid  Murrough  Obreen  shall  be  Earl  of  Tomon,  and  have  the 
estate,  title,  style,  honour  and  dignity  of  Earl  Tomon,  with  all  pre- 
eminences," &c.,  **  for  the  term  of  his  life."  Then  followed  a  grant 
to  maintain  the  state  of  Baron  of  Ibrackayn. 

Lord  Glbnblo  moved  that  the  following  questions  be  put  to  the 
Judges :  1.  Is  it  in  the  power  of  the  Crown  to  create,  by  patent, 
the  dignity  of  a  Baron  of  the  United  Kingdom  for  life?  2.  What 
rights  and  privileges  does  such  a  grant  confer  ? 

This  was  objected  to  on  the  ground  that  the  present  inquiry  did 
not  involve  any  other  question  than  that  of  a  right  to  sit  and  vote 
in  the  House,  which  was  not  a  question  of  mere  law. 

After  debate  the  motion  was  negatived  by  142  to  111. 

The  House  then  resolved  itself  into  a  Committee  for  Privileges. 
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Wenslet-         Mr.  Thomas  Ediyne  Tomlins  deposed  that  he  had  examined  the 
Pek^oe.     records  at  the  Rolls  Chapel,  from  the  reign  of  Richard  II.  to  the 
[  •982  ]       end  of  that  of  Queen  Mary  inclusive,  *and  only  found  the  entry  of 
the  creations  of  Murrough  and  Donagh  O'Brien  (Obreen)  for  life. 

Lord  Ltndhurst  then  moved  that  the  Committee  do  agree  to  the 
following  report :  "  The  Committee  have,  as  directed  by  the  House, 
examined  and  considered  the  copy  of  the  letters  patent,  purporting 
to  create  the  Right  Hon.  Sir  James  Parke,  Knight,  a  Baron  of  the 
United  Kingdom  for  life ;  and  they  report  it  as  their  opinion  that 
neither  the  said  letters  patent,  nor  the  said  letters,  with  the  usual 
writ  of  summons  issued  in  pursuance  thereof,  can  entitle  the 
grantee  therein  named  to  sit  and  vote  in  Parliament." 

Earl  Grey  moved  an  amendment,  "  To  leave  out  all  the  words 
after  the  word  '  opinion  '  for  the  purpose  of  inserting  the  following 
words,  viz. :  '  That  the  highest  legal  authorities  having  declared  the 
Crown  to  possess  the  power  of  creating  peerages  for  life,  and  this 
power  having,  in  some  cases,  been  exercised  in  former  times,  the 
House  of  Lords  would  not  be  justified  in  assuming  the  illegality 
of  the  patent,  creating  the  Right  Hon.  Sir  James  Parke,  Baron 
Wensleydale,  for  life,  and  in  refusing,  upon  that  assumption,  to 
permit  him  to  take  his  seat  as  a  Peer.'  " 

After  long  debate  on  the  question  **  Whether  the  words  proposed 
to  be  left  out  shall  stand  part  of  the  question  ?  '*  it  was  resolved  in 
the  affirmative  by  92  to  57.  The  original  motion  was  then  agreed 
to,  and  the  report  was  ordered  to  be  made  to  the  House. 

The  Report  of  the  Committee  was  presented,  and  after  debate 
agreed  to.     And  it  was  by  the  House 

licsohed  and  adjudged  aecoi'dinfjiif. 
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PATCHING  V.  DUBBINS  (1). 

(Kay,  1—15;  S.  C.  23  L.  J.  Ch.  45  ;  17  Jur.  1113  ;  2  W.  E.  2  ;  affirmed,  2S 

L.  J.  Ch.  49.) 

The  purchase-deed  of  a  house  in  a  terrace  contained  a  covenant  on  tho 
part  of  the  vendor,  unexplained  by  any  recital,  that  no  building  should  be 
erected  on  any  part  of  the  land  of  the  vendor  lying  on  the  east  side  of  the 
said  terrace  and  opposite  to  the  plot  of  land  thereby  conveyed.  The  owners 
of  the  other  houses  had  also  similar  covenants :  Held,  that  the  latter  words 
were  not  merely  descriptive  of  the  position  of  the  land,  but  restricted  the 
general  meaning  of  the  former  words  ;  and  that  the  covenant  applied  onl}' 
to  that  part  of  the  land  which  lay  immediately  opposite,  and  was  of  the 
width  of  the  plot  conveyed. 

By  an  indenture,  bearing  date  the  18th  of  August,  1830,  and 
made  between  James  Edwards  of  the  first  part,  Richard  Patching 
the  father  of  tlie  second  part,  and  William  John  Faithful!  of  the 
third  part,  in  consideration  of  the  sum  of  one  hundred  and  twenty- 
four  pounds  three  shillings,  the  said  James  Edwards  conveyed  to 
the  said  Richard  Patching  the  father,  his  heirs,  and  assigns,  a 
certain  piece  of  land  at  Brighton,  called  Windsor  Terrace,  situate  on 
the  west  side  *of  a  road  then  intended  and  since  made,  together 
with  the  messuage  or  tenement  and  other  buildings  then  standing 
on  the  said  piece  of  land,  and  numbered  7,  in  Windsor  Terrace 
aforesaid,  to  hold  the  same  unto  the  said  Richard  Patching  the 
father  and  his  assigns  for  his  life,  with  remainder  to  the  use  of  the 
said  William  John  Faithfull,  and  his  executors  and  administrators, 
during  the  life  of  the  said  Richard  Patching  the  father,  in  trust  for 
the  said  Richard  Patching  the  father  and  his  assigns,  with  remainder 
to  the  use  of  the  heirs  and  assigns  of  the  said  Richard  Patching  the 
father  for  ever.  And,  in  the  said  indenture,  the  said  James  Edwards 
did,  for  himself,  his  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree  with  and  to  the  said  Richard  Patching  the 
father,  his  heirs,  and  assigns,  that  no  building  whatever,  except 
monuments  and  tombs,  should  at  any  time  be  erected  on  any  part 
of  the  land  belonging  to  the  said  James  Edwards,  lying  on  the  east 
side  of  the  said  terrace,  and  opposite  to  the  plot  of  land  thereby 
conveyed. 

There  were  no  recitals  in  this  indenture. 

Richard  Patching  the  father  died  in  the  year  1860,  having,  by 
his  will,  devised  the  land  so  conveyed  to  him  to  his  two  sons, 
Richard  and  John  Patching,  in  fee.  In  1851,  Richard  Patching 
(1)  McLean  v.  McKay  (1873)  L.  R.  5  P.  0.  327,  336,  29  L.  T.  352. 
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On  Appeal. 
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Dm.  8. 

Knight 

Bruce, 

Turner, 
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Patching     the  son  released  his  interest  therein  to  his  brother  John  Patching 

Dubbins,     absolutely. 

The  piece  of  land  so  conveyed  to  the  said  Richard  Patching  the 
father  was  the  last  at  the  northern  end  of  several  building  lots  then 
set  out  by  the  said  James  Edwards,  and  then  or  since  built  upon, 
and  forming  with  the  buildings  thereon  a  terrace  or  row  of  seven 
houses,  called  Windsor  Terrace,  and  numbered  from  south  to  north, 
1  to  7.  This  terrace  overlooked  the  land  described  in  the  indenture 
as  **  belonging  to  the  said  James  Edwards,  lying  on  the  east  side  of 
[  *3  ]  the  terrace."  James  Edwards  *had  conveyed  the  other  houses  in 
the  terrace  to  different  parties,  with  whom  he  had  covenanted  in 
the  same  terms.  The  land  of  James  Edwards  opposite  to  the 
terrace  was  separated  from  it  by  a  road,  and  extended  in  front  of 
the  whole  of  the  terrace,  and  also  for  a  considerable  distance 
beyond  it  towards  the  north. 

This  land  was  used  as  a  burying  ground,  with  the  exception  of  a 
strip  about  forty-two  feet  wide,  lying  by  the  side  of  the  road,  which 
commenced  opposite  No.  6,  Windsor  Terrace,  and  extended  past 
No.  7  to  the  northern  extremity  of  the  burial  ground. 

This  strip  of  land  was  used  as  the  garden  to  a  house,  belonging 
to  and  formerly  occupied  by  James  Edwards,  which  was  situated  on 
the  same  side  of  the  road  as  No.  7,  and  a  few  yards  to  the  north  of 
it.  This  house  would  have  been  the  centre  house  in  Windsor 
Terrace,  if  the  terrace  had  been  completed  according  to  tlie  original 
plan  ;  and  it  was  at  first  intended  to  convert  the  whole  of  the  land 
opposite  into  a  burial  ground,  as  appeared  by  a  drawing  which  was 
made  an  exhibit  in  the  cause.  The  burying  ground  was  annexed 
to  a  dissenting  chapel,  which  stood  in  the  north  western  comer  of 
it.     James  Edwards  was  the  officiating  minister  at  this  chapel. 

In  1849,  James  Edwards  sold  part  of  the  northern  end  of  the 
garden  land  at  a  considerable  distance  from  Windsor  Terrace,  to 
the  trustees  of  the  Brighton  Dispensary,  who  had  since  erected  a 
dispensary  thereon. 

In  March,  1852.  William  Verrall  was  in  treaty  with  James 
Edwards  for  the  purchase  of  a  portion  of  the  same  strip  of  garden 
land,  including  all  that  part  of  it  which  lay  directly  opposite  to 
No.  7,  Windsor  Terrace,  for  the  purpose  of  building  a  hall  thereon, 
for  a  society  called  the  "  Odd  Fellows."  Having  heard,  however, 
[  '4  ]  from  the  plaintiff  of  *the  existence  of  the  covenant  not  to  build 
opposite  his  house,  William  Verrall  declined  to  complete  such 
purchase,  but  agreed  instead  to  purchase  from  James  Edwards 
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another  piece  of  the  same  garden  land,  no  part  of  which  was  patohing 
immediately  opposite  to  No.  7,  but  which  was  situated  dii-ectly  dubbins. 
opposite  to  the  house  and  land  adjoining  No.  7  on  the  north  side. 
In  May,  1852,  previously  to  the  completion  of  this  agreement,  the 
defendants'  solicitor  was  informed  by  the  plaintiff's  solicitor  of  the 
terms  of  the  covenant.  The  piece  of  land  was  afterwards  conveyed 
to  the  defendants  in  fee  as  trustees  for  the  Odd  Fellows'  Society. 
Excavations  for  the  purpose  of  building  were  commenced  upon  the 
land  so  purchased  on  the  Ist  of  June,  1858.  On  the  20th  of  the 
same  month,  the  laying  of  the  first  stone  was  publicly  announced, 
and  the  stone  was  laid  with  public  ceremony  on  the  27th.  The 
building  was  then  continued  with  some  interruption  in  July,  until 
August  80th,  when  it  had  reached  the  height  of  fifteen  feet. 

The  plaintiff  averred,  that  he  did  not  know  of  the  defendants' 
purchase  until  the  preparations  for  building  were  commenced  upon 
the  land.  He  then  instructed  his  solicitor  to  obtain  the  opinion  of 
counsel  as  to  the  construction  of  the  covenant  in  the  deed  of  1880 ; 
and  on  the  28th  of  June,  1858,  a  case  upon  this  question  was 
laid  before  counsel  accordingly.  On  the  1st  of  August,  1858,  the 
plaintiff's  solicitor  wrote  to  the  solicitor  of  the  defendants,  to 
inform  him  that  an  injunction  would  be  applied  for  if  the  building 
were  continued.  On  the  next  day  the  defendants*  solicitor  requested 
a  copy  of  the  covenant,  which  the  plaintiff's  solicitor  sent  to  him ; 
and  on  the  4th  of  the  same  month  the  defendants'  solicitor  answered, 
that  it  appeared  to  him  that  the  covenant  in  the  plaintiff's  convey- 
ance did  not  affect  the  land  in  question ;  and  that  the  defendants 
had  no  notice  of  any  restriction,  and  that  the  plaintiff  must  adopt 
such  course  as  he  might  be  advised.  A  draft  bill  was  ^immediately  [  *^  ] 
prepared;  but  the  plaintiff's  house  being  in  mortgage  to  certain 
persons,  some  of  whom  refused  to  consent  to  their  names  being 
used  as  parties,  the  plaintiff  paid  off  the  mortgage  and  took  a 
reconveyance ;  and  on  the  27th  of  August  he  filed  the  bill  in  this 
suit  against  the  trustees  of  the  land  so  purchased  for  the  Odd 
Fellows'  Society,  praying,  that  the  defendants  and  their  agents, 
builders,  and  servants,  might  be  restrained  by  injunction  from 
erecting  any  building  whatever,  except  monuments  or  tombs,  on 
any  part  of  the  land  so  sold  to  the  said  defendants  ;  and  that  they 
might  be  directed  to  pull  down  the  building  so  erected  by  them  as 
aforesaid. 

In  addition  to  the  facts  above  stated,  there  was  an  affidavit  of 
Mr.  Stredwick,  a  member  of  the  Society  of  Odd  Fellows,  who 
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Patching  deposed,  that  some  time  between  April,  1852,  and  the  25th  of  June, 
Dubbins,  and  again  in  September  in  that  year,  he  informed  the  plaintiflf,  in 
conversation,  of  the  purchase  made  by  his  Society  for  the  purpose  of 
building  their  hall ;  and  that  the  plaintiff  made  no  objection,  but 
said  he  did  not  care  so  that  it  was  not  directly  opposite  his  house. 
The  plaintiff  had  not  had  an  opportunity  of  answering  this  affidavit. 
There  was  also  some  evidence  that  the  plaintiff,  soon  after  the  com- 
mencement of  the  building,  had  told  the  defendants'  builder  that  he 
must  stop  the  erection  as  soon  as  he  got  as  high  as  the  monuments 
or  tombs.  The  builder,  however,  deposed,  that  the  plaintiff  had 
never  given  any  notice  to  him,  or,  to  his  knowledge,  to  any  one 
employed  by  him,  to  cease  from  erecting  the  said  building.  It  was 
also  in  evidence  that  the  plaintiff  had  stated  on  one  occasion  that 
he  could  have  prevented  the  erection  of  the  dispensary  if  he  had 
thought  fit. 

An  interlocutory  motion  for  an  injunction  was  refused  without 
costs  on  the  29th  of  September  last ;  and,  by  arrangement  between 
the  parties,  the  cause  now  came  on  for  hearing  upon  a  motion  for 
decree. 

f  t)  1  Mr.  Bolt  and  Mr.  C.  Marett,  for  the  plaintiff,  [relied  on  the 

authority  of  Ttdk  v.  Moxhay{i)']. 

[  7  ]  Mr.  Bacon  and  Mr.  Hislop  Clarke,  for  the  defendants,  said, 

that  the  main  question  was,  what  was  the  real  meaning  of  the 

[  *8  ]  covenant  ?  It  was  consistent  with  all  the  facts  *of  the  case,  that 
the  covenant  should  mean  only  that  no  building  should  be  erected 
opposite  to  the  particular  house ;  and  that  Edwards  should  reserve 
the  right  of  building  on  the  other  part  of  the  garden  land. 

(Thb  Vicb-Chancbllor  :  Your  argument  is,  that  the  words  ''  and 
opposite,  &c."  in  the  covenant  are  restrictive.) 

The  conjunction  "and"  must  qualify  the  rest  of  the  sentence,  or  it 
was  unnecessary;  for  all  the  land  for  some  distance  belonged  to 
Edwards. 

[Other  defences  of  delay  and  acquiescence  were  also  raised,  but 
as  the  decision  of  the  Vice -Chancellor  rested  upon  the  construction 
of  the  covenant  it  becomes  unnecessary  to  retain  that  part  of  the 
report  which  dealt  with  those  defences.] 

(1)  78  n.  E.  289  (2  Ph.  774). 
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Mr.  RoU,  in  reply,  contended,  that  "  opposite  "  did  not  neces-     patching 
sarily  mean  directly  opposite  only.    Here  the  purpose  for  which     dubbins. 
the  word  was  introduced  gave  it  a  more  extensive  meaning.    It  was 
used  in  the  covenant  as  an  additional  description  of  the  land,  and 
not  to  restrict  the  preceding  words.     *    *    * 

The  Vicb-Chancbllob  reserved  his  judgment.  [  i>  ] 

Vicb-Chancellor  Sib  W.  P.  Wood,  [after  disposing  of  the  defences        Noc.  \. 
of  delay  and  acquiescence,  said] : 

But  the  real  question  in  the  case  is  upon  the  construction  of  the  [  12  ] 
covenant.  If  I  had  come  to  the  conclusion  that  the  construction  of 
the  covenant  is  that  for  which  the  plaintiff  contends,  I  could  not  have 
made  a  decree  immediately  in  the  face  of  Mr.  Stredwick's  evidence ; 
but  I  should  have  given  the  plaintiff  an  opportunity  of  answering 
it.  I  cannot,  however,  put  the  parties  to  further  expense,  having 
come  to  the  conclusion  which  I  have  upon  the  construction  of  the 
covenant. 

Now,  the  covenant  is  in  these  terms :  ''  That  no  building  what- 
ever, except  monuments  and  tombs,  should  at  any  time  be  erected 
on  any  part  of  the  land  belonging  to  the  said  James  Edwards  lying 
on  the  east  side  of  the  said  terrace,  and  opposite  to  the  plot  of  land 
thereby  conveyed."  This  covenant  certainly  is  not  expressed  in  a 
manner  so  clear  as  to  prevent  all  possibility  of  doubt  upon  the 
question.  There  would  have  been  two  modes  in  which  it  would 
have  been  free  from  doubt :  one,  if  it  had  been  expressed  according 
to  the  defendants'  view  of  the  meaning,  that  no  building  should  be 
erected  "  on  such  part  of  the  land  belonging  to  Edwards  lying  on 
the  east  side  of  the  terrace,  as  was  opposite  to  the  plot  of  land  thereby 
conveyed ;  *'  or,  according  to  the  construction  of  the  plaintiff,  in 
order  to  render  it  free  from  doubt,  if  it  had  been  in  this  form,  to 
prohibit  building  on  ''  any  part  of  the  piece  of  land  belonging  to 
Edwards  on  the  east  side  of  the  said  terrace ;"  or  "on  the  land  of 
Edwards  opposite  to  the  plot  of  land  thereby  conveyed "  without 
more.  The  word  "  opposite,"  I  agree  *with  Mr,  Rolfs  argument,  is  [  'is  1 
not  ex  vi  termini  necessarily  confined  to  land  precisely  opposite, 
between  parallel  lines  drawn  from  the  sides  of  the  plot  conveyed. 
If  the  words  had  been  ''the  land  opposite"  only,  it  would  have 
been  merely  a  word  of  description,  showing  the  particular  position 
of  the  land  in  question.  The  circumstances  which  existed  before 
the  erection  of  the  building,  and  which  the  Court  is  entitled  to 
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Patchiuo  regard,  I  am  afraid  leave  the  mailer  in  the  same  degree  of  doubt 
DuBBiNB,  as  the  covenant  itself.  There  can  be  little  question  as  to  what  was 
passing  in  the  mind  of  the  vendor  at  the  time  when  he  contem- 
plated making  these  buildings.  He  had  then  in  view  the  erection 
of  a  terrace  twice  the  present  length  of  Windsor  Terrace,  and  of 
making  a  burial-ground  the  whole  distance  from  the  northern 
extremity  of  the  land  opposite ;  and  it  is  probable,  that,  if  it  had 
all  been  converted  into  a  burial-ground,  the  vendor  would  not  have 
objected  to  covenant  that  no  building  should  be  erected  on  the  land. 
However,  what  was  passing  in  his  mind  is  not  the  question,  but 
what  was  in  fact  the  contract  upon  the  evidence  before  me  ?  There 
were  no  representations  made  to  the  purchaser  of  such  a  nature  as 
to  induce  him  to  believe  that  this  was  the  course  of  building  about 
to  be  adopted,  nor  was  the  drawing  which  was  produced  put  in 
evidence  for  that  purpose.  It  was  produced  merely  to  show  the 
position  of  the  buildings.  There  was  no  representation  of  its 
having  been  shown  to  the  purchaser  as  a  part  of  the  contract  which 
was  entered  into.  If  it  had  been  otherwise,  the  answer  would  have 
been,  there  was  a  deed  executed  subsequently,  and  upon  this  the 
rights  of  the  parties  must  now  stand.  There  is  no  recital  in  this 
deed  of  intention  of  any  kind,  and  therefore  the  question  is  narrowed 
to  the  very  words  of  the  covenant  itself.  I  had  at  first  an  inclina- 
tion of  opinion,  that,  if  the  words  were  doubtful,  and  it  could  be 
construed  in  favour  of  the  defendants,  the  general  rule  would  be 
this,  that,  it  being  equivalent  to  a  grant  on  the  part  of  the  vendor, 
[  "14  J  the  construction  ♦must  be  taken  most  strongly  against  the  grantor. 
But,  on  the  other  hand,  there  is  another  rule  of  construction  well 
established,  namely,  that  it  is  right  to  give  effect  to  every  word,  if 
it  can  reasonably  and  properly  be  done.  I  do  not  feel,  therefore, 
at  liberty  to  say  that  it  is  doubtful,  if,  in  putting  one  construction 
upon  this  covenant,  I  give  complete  effect  to  all  the  words,  whereas 
I  should  be  leaving  a  portion  of  the  words  without  effect  in  giving 
to  the  covenant  a  contrary  construction.  If  I  take  the  construction 
of  the  plaintiff,  I  strike  the  words  ''  and  opposite  to  the  plot  of 
land ''  out  of  the  covenant,  that  is,  the  covenant  would  be  just  as 
intelligible  in  the  sense  of  the  plaintiff  without  thode  words  as  with 
them,  or,  indeed,  much  clearer.  It  would  be  effective,  if  it  were 
only  "any  part  of  the  land  lying  on  the  east  side  of  the  said 
terrace."  Those  words  alone  would  have  given  the  plaintiff  the 
right  for  which  he  now  contends.  Am  I  at  liberty  to  say  that  the 
other  words  are  superfluous,  and  are  wholly  ineffective,  and  are 
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merely  thrown  in  as  additional  description  ?  I  do  not  think  that  Patching 
that  would  be  a  sound  construction.  The  phraseology  would  be  ill  dubbins. 
selected.  What  I  should  have  expected  to  find  would  have  been 
"  lying  on  the  east  side  of  the  terrace  "  or  "  opposite  to  the  terrace." 
I  do  not  see  why  the  definition  of  "  opposite  "  Should  be  confined  to 
opposite  to  the  particular  piece  of  land  thereby  conveyed,  if  the 
parties  were  stipulating  to  have  the  whole  of  the  land  unbuilt  upon 
opposite  to  the  terrace.  If  that  were  the  intention,  it  would  have 
been  clearly  expressed  on  both  sides,  and  there  would  not  have 
been  a  distinct  reference  to  the  particular  plot  of  land  conveyed. 
The  construction,  therefore,  which  makes  every  word  operative 
would  be,  that  there  should  be  no  building  on  the  piece  of  land 
lying  to  the  east  of  the  terrace,  and  also  opposite  to  the  plot  con- 
veyed ;  and  then  the  word  "  opposite  *'  becomes  more  definite,  and 
the  land  must  possess  both  the  qualities  of  being  on  the  east  side 
and  also  opposite.  The  scheme  was  *that  this  gentleman,  being  [  *is  J 
minded  to  make  a  terrace,  and  to  give  to  every  person  some  land 
opposite  to  his  house  free  from  buildings,  makes  a  particular 
covenant  with  each  person  in  the  terrace  that  the  piece  of  land 
opposite  to  his  house  should  not  be  built  upon ;  and  if  the  terrace 
had  been  completed,  each  party  would  have  had  his  house  and  a 
piece  of  land  opposite  unbuilt  upon ;  and,  in  a  certain  sense,  though 
very  inadequately,  there  would  have  been  a  security  that  the  whole 
land  should  not  be  built  upon ;  but  in  that  case  every  one  would 
have  had  to  rely  upon  his  neighbour,  as  either  of  them  might  have 
released  his  covenant,  and  it  might  have  been  reduced  to  this,  that 
one  might  be  left  with  only  a  strip  of  land  opposite  unbuilt  upon, 
to  enable  him  to  look  from  his  own  windows  to  the  distant  country, 
and  to  obtain  light  and  air.  That  would  be  a  very  improbable 
agreement ;  still  it  is  not  a  benefit  to  be  altogether  despised,  or  so 
utterly  improbable  a  contract  as  to  authorise  me  to  give  a  more 
extended  operation  to  the  covenant.  I  am  therefore  compelled  to 
come  to  the  conclusion,  looking  to  the  absence  of  the  recital  of  an 
intention  that  the  whole  of  the  land  should  not  be  built  upon,  and  to 
the  covenant  alone,  and  the  effect  which  I  am  bound  to  give  to  every 
word  if  it  can  have  a  distinct  legal  bearing  and  is  not  mere  tautology, 
1  am  reluctantly  compelled  to  decide,  that  the  meaning  is  such  as  I 
have  described,  and  that  the  plaintiff  is  not  entitled  to  relief. 

It  is  to  be  regretted  that  he  should  be  involved  in  this  litigation, 
which  would  be  justified  by  his  view  of  the  matter  ;  but  the  whole 
contest  turning  on  the  legal  construction  of  the  deed,  and  there 
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Patching     being  no  bad  faith  suggested  on  the  part  of  the  defendants,  I  am 

Dubbins       bound  to  say,  that  if  a  litigation,  on  the  construction  of  a  doubtful 

instrument,  not  being  a  will  but  a  deed,  is  decided  against  the 

plaintiff,  he  cannot  throw  the  expenses  on  the  other  parties ;  and 

I  must  therefore  dismiss  this  bill,  with  costs. 

Dec.  8.  On  appeal  (shortly  reported  in  23  L,  J.  Ch.  49),  both  the  Lords 

[23L.J.  Ch.    Justices  concurred  in  the  Vice- Chancellor's  construction   of   the 

49  ] 

covenant. 


185H.  KAVANAGH  v.   MORLAND(l). 

^^'  (Kay,  16—28  ;  S.  C.  23  L.  J.  Ch.  41 ;  18  Jur.  165;  2  W.  E.  8.) 

[  16  J  Under  the  old  law  of  wills  a  devise  to  A.  for  life,  remainder  if  A.  should 

die  leaving  issue  to  her  said  issue,  to  be  distributed  between  them  share 
and  share  alike,  as  three  gentlemen  learned  in  the  law  should  affix  the 
same ;  but  if  A.  should  die  leaving  no  issue,  in  trust  to  sell  and  divide  the 
proceeds  between  the  grand-children  of  B.  and  C,  share  and  share  alike  ; 
but  if  D.  should  outlive  A.,  then  a  part  not  to  be  sold  till  after  the  decease 
of  D. :  Held,  that  A.  took  an  estate  tail ;  that  the  gift  to  the  issue  was  not 
an  absolute  interest,  for  the  power  of  distribution  was  not  a  power  to  limit 
the  estate  they  were  to  take,  but  only  to  divide  the  land  among  them  ;  but 
that  the  gift  over  was  upon  an  indefinite  failure  of  issue,  notwithstanding 
the  reference  to  D.*s  surviving  A.,  which  might  tend  to  show  that  the  gift 
over  was  to  take  effect  on  a  failure  of  issue  at  A.*8  death. 

**  Issue  "  is  primd  facie  equivalent  to  **  heirs  of  the  body  ; "  but  the  Court 
leans  against  so  construing  it  when  there  are  other  expressions  in  the  will 
to  control  that  meaning.  If  words  of  limitation  be  superadded,  as  a  gift  to 
'*  issue  and  their  heirs,'*  the  issue  take  as  purchasers  in  fee  simple,  and  a 
gift  over  on  a  general  failure  of  issue  operates  nothing. 

This  was  a  special  case,  submitting  to  the  Court  the  question 
whether  Ann  Maskell  took  an  estate  for  life,  or  an  estate  in  tail 
in  part  of  the  lands  belonging  to  Moat  House,  under  the  will  of 
James  Maskell.  The  will  in  question  was  dated  the  17th  of  Novem- 
ber, 1789,  and,  so  far  as  material,  was  in  the  following  words  : 

"  I  give  unto  my  grand-daughter  Ann  Maskell,  during  the  term  of 
her  natural  life,  all  my  copyhold  estates  lying  in  the  several 
parishes  of  Bradwell,  Tillingham,  Ashelham,  Southminster,  Steeple 
Brighfinsed,  or  elsewhere.  Also,  I  give  and  bequeath  unto  my 
loving  wife  Alice,  and  my  said  grand- daughter  Ann,  during  the 
term  of  their  natural  lives,  all  my  freehold  and  leasehold  estates, 
whatsoever  and  wheresoever,  Bradwell  Hall  and  Westwick  leases 
excepted,  which  shall  be  put  off  by  public  auction  as  soon  as  can  be 
after  my  decease,  by  my  executors  hereinafter  named,  likewise  all 

(1)  Chjifrd  V.  Koe  (1880)  6  App.  Ca.  Thomaa  (1882)  8  Q.  B.  D.  575,  578  ; 
447,  456,  43  L.  T.   322  ;   Mortfan  v.      affirmed,  9  a  B.  Div.  643, 
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my  stock,  crop,  and  farming  utensils.  Also,  I  give  unto  my  said  Kavanagh 
grand-daughter  Ann  and  her  assigns  all  my  ready  monies  and  mobland 
securities  for  monies,  to  be  placed  out  in  the  public  funds  by  my 
said  executor  hereinafter  named,  for  her  sole  use  and  benefit ;  but 
in  case  my  said  loving  wife  should  marry,  then  she  to  have  her 
marriage  settlement — viz.  Leggatt's  lands  and  premises  in  the 
occupation  of  Thomas  Butcher,  and  Watts'  in  own  (1)  occupation ; 
and  I  further  give  unto  her  my  said  loving  *wife,  during  her  life,  [  *17  ] 
my  mansion-house,  with  the  lands  and  premises  belonging  to  the 
same,  called  or  known  by  the  name  of  the  Moat  House,  lying  in  the 
parish  of  Southweald,  with  all  the  corn,  stock,  crop,  farming 
utensils,  and  household  furniture  that  shall  be  on  the  said  premises 
at  the  time  of  her  marriage;  and  in  case  my  sister  Susannah,  wife 
of  D.  M.  Dermott,  of  Southminster,  surgeon,  should  survive  my 
said  loving  wife,  then  I  give  unto  my  said  sister,  during  the  term  of 
her  natural  life,  all  that  farm,  lands,  and  premises  called  Leggatt's, 
in  the  occupation  of  Thomas  Butcher.  And  I  further  will  and 
desire  that  my  said  loving  wife  and  grand-daughter  do  go  and  dwell 
in  the  brickt  house  in  Tillingham,  and  that  brickt  stables  and 
coach-house  be  built,  and  my  carriage  and  horses  kept  for  the  use 
of  my  said  loving  wife  and  grand-daughter.  And  I  further  will  and 
desire  that  all  my  business  be  carried  on  by  my  executor  and 
executrix,  (except  as  before  excepted),  for  the  genteel  maintenance 
of  my  said  wife  and  grand-daughter ;  and  what  profits  there  shall 
be  at  every  end  of  the  year,  after  paying  my  executor  for  his 
trouble,  shall  be  placed  out  as  my  aforesaid  ready  monies,  and  for 
the  same  purpose.  Also,  my  will  and  desire  is,  that,  if  my  said 
grand-daughter  should  die  leaving  issue,  then  I  give  unto  her  said 
issue  (after  the  death  of  my  wife  and  sister)  all  my  said  freehold 
and  copyhold  lands,  to  be  distributed  between  them  share  and  share 
alike,  as  three  gentlemen  learned  in  the  law,  or  a  major  part  of 
them,  shall  affix  the  same ;  but  in  case  my  said  grand-daughter 
should  die  leaving  no  issue,  (and  after  the  death  of  my  said  loving 
wife,)  then  I  give  and  bequeath  unto  the  minister,  church-wardens, 
and  overseers  of  the  poor  of  the  parish  of  Tillingham  for  the  time 
being,  all  my  freehold  and  copyhold  and  leasehold  estates,  what- 
soever and  wheresoever,  (Leggatt's  excepted,  if  my  said  sister  be 
living,)  likewise  all  ready-monies,  securities  for  monies,  with  all  my 
stock,  crop,  &c.,  in  trust  that  they,  the  said  minister,  churchwardens 
*and  overseers  do  sell  and  dispose  of  the  same,  and  to  give  proper       [  *18  ] 

(1)  Sic 
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Kavanagh  receipts  and  discharges ;  and,  after  such  sale,  the  monies  arising 
MoRLAND  therefrom,  after  the  paying  the  costs  and  charges  of  such  sale  and 
my  said  trustees  for  their  trouble,  shall  be,  by  my  said  trustees, 
equally  divided  l)etween  the  grand-children  of  my  sister  Sarah,  the 
wife  of  James  Hunt,  of  Brad  well,  both  deceased,  and  the  grand- 
children of  my  sister  Mary,  the  wife  of  John  Bull,  of  Bradwell, 
likewise  both  deceased,  share  and  share  alike;  but  if  my  sister 
Susannah  should  outlive  my  said  grand-daughter,  then  Leggatt's 
not  to  be  sold  till  after  the  decease  of  my  sister ;  but  after  her 
decease  the  said  premises  to  be  sold,  and  the  money  arising  from 
such  sale  to  be  distributed  amongst  the  said  grand-children  share  and 
share  alike." 

The  testator  died  in  1790;  Susannah  Dermott,  in  1798.  The 
testator's  widow  Alice  married  again,  and  died  in  1817,  leaving 
Ann  Maskell  surviving. 

The  plaintiff,  in  the  special  case,  claimed  to  be  entitled  to  the 
land  in  question,  on  the  ground  that  Ann  Maskell  was  tenant  in 
tail  thereof  under  the  will.  The  defendant  had  contracted  to  pur- 
chase the  land,  but  had  raised  this  objection  to  the  title,  on  which 
the  opinion  of  the  Court  was  now  sought. 

Mr.    W.   M.  James,  Q.C.,  and  Mr.  H.  F.  Bristowe  for  the 
plaintiff : 

The  effect  of  this  will  is  to  give  to  Ann  Maskell,  the  testator's 
grand-daughter,  an  estate  tail  in  the  devised  premises.  The  devise 
is  to  her  for  life,  with  a  limitation,  mediately  or  immediately,  to 
the  issue  she  should  leave ;  and  the  word  "  issue "  in  a  will  is 
equivalent  to  **  heirs  of  the  body,"  and  therefore  the  two  limitations 
coalesce,  according  to  the  rule  in  Shelley's  case. 

It  may  possibly  be  objected,  that,  if  the  widow  of  the  testator 
[  *19  ]  married  again,  that  would  determine  the  joint  *life- estate  of  Ann 
Maskell  in  part  of  the  property,  which,  in  that  case,  was  to  belong 
to  the  widow.  But  that  point  was  determined  in  Curtis  v.  Price  (i), 
where  a  limitation  by  deed  to  the  use  of  a  widow  for  life  if  she 
continued  unmarried,  and  an  ultimate  limitation  to  the  heirs  of 
her  body,  were  held  to  unite,  notwithstanding  the  possibility  that 
the  estate  during  widowhood  might  determine  in  the  lifetime  of 
the  widow. 

Another  argument  may  be,  that  the  ultimate  devise  here  is  to  the 
issue  which  Ann  Maskell  may  leave  at  her  death ;  and,  therefore, 
(1)  8  R  B.  303  (12  VeB.  89). 
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that  the  class  is  only  ascertainable  at  her  death,  and  that  the  limi- 
tation is  consequently  a  contingent  remainder  to  such  issue.  But 
this  is  answered  by  the  case  of  Shaw  v.  Weigh  (1),  which  is  reported 
on  appeal  by  the  name  of  Spairow  v.  Shaw  (2),  where  the  devise 
was  to  the  testator's  sisters  for  life,  and  if  either  should  die  leaving 
issue  or  issues  then  in  trust  for  such  issue  or  issues ;  and  if  both 
the  sisters  should  die  without  issue,  as  aforesaid,  and  the  issue  or 
issues  should  die  without  issue  or  issues,  gift  over  ;  and  the  House 
of  Lords  held  that  the  sisters  took  estates  tail.  So  where  the  gift 
to  the  ancestor  was  "for  the  term  only  of  his  natural  life:  "  Doe  d. 
Cock  v.  Cooper  (3).  The  cases  which  should  govern  this  are  Doe  d. 
Blandford  v.  Applin  (4),  where  a  gift  to  A.  for  life,  remainder  "  to 
and  amongst  his  issue,  and  in  default  of  issue  "  over,  was  held  to 
give  him  an  estate  tail ;  and  the  case  of  Doe  d.  GaUini  v.  Gallini  (5), 
and  Ward  v.  Bevil{(^),  where  the  devise  was  to  one  for  life,  and  in 
case  he  has  issue,  that  they  should  jointly  inherit,  if  he  die  without 
issue,  over. 

Then  the  words  of  distribution  in  the  gift  to  the  issue  *do  not 
alter  this  construction.  [On  this  point  they  cited  Cannon  v. 
Rucastle  (7),  Tate  v.  Clarke  (8),  Doe  d.  Candler  v.  Smith  (»),  Doe 
d.  Atkinson  v.  Featherstone  (10),  and  distinguished  Hockley  v. 
Mawbey  (11),  Lees  v.  MoBley{\2\  Pair  v.  Swindells  (Ui),  Greenwood  v. 
Rothwell  (14)  and  Slater  v.  Dangerfield  (lo).] 

Mr,  J.  V.  Prior  for  the  defendants  [contended  that  the  issue 
took  as  purchasers,  and  cited  Hockley  v.  Mawbey  (11),  Lees  v. 
Mosley  (12),  Leeming  v.  Sherratt  (16),  and  Crozier  v.  Crozier  (17)]. 

(The  Vicb-Chancellor  :  In  Crozier  v,  Crozier  (17),  the  words  of 
the  power  were  "  in  such  manner,  shares,  and  proportions.") 

The  word  "  manner  "  no  doubt  points  more  clearly  to  the  interest 
to  be  given  ;  but  the  word  "  aflSx  "  seems  to  be  a  word  implying  a 
gift  of  a  permanent  interest. 


Kavanaoh 
t?. 

MOBLANDt 


(1)  2  Str.  798. 

(2)  3  Br.  P.  C.  120. 

(3)  6  R.  R.  264  (1  East,  229). 

(4)  2  R.  R.  337  (4  T.  R.  82). 

(5)  39  R.  R.  580  (3  B.  &  Ad.  621  ; 
3  Ad.  &  El.  340). 

(6)  30  R.  R.  810  (I  Y.  &  J.  512). 

(7)  79  R.  R.  795  (8  C.  B.  876). 

(8)  49  R.  R.  296  (1  Beav.  100). 

(9)  4  R.  R.  521  (7  T.  R.  531). 


(10)  35  R.  R.  491  (1  B.  &  Ad.  944). 
(U)  1  R.  R.  93  (1  Ves.  Jr.  142). 
(12J  41   R.  R.  348  (1  Y.  &  C.  Ex. 
Eq.  589). 

(13)  28  R  R.  90  (4  Russ.  283). 

(14)  63  R.  R.  423  (5  Man.  &  G.  628  ; 
6  Beav.  492). 

(15)  71  R.  R.  659  (15  M.  &  W.  263). 

(16)  62  R.  R.  1  (2  Hare,  14). 

(17)  61  R.  R.  65  (3  Dr.  &  War.  373). 
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Kavanaou        Then,  the  words  importing  a  tenancy  in  common  are  important 
MoBLAND,     in  favour  of  my  construction,  notwithstanding  Doe  v.  liticastle  (0- 

(The  Yicb*Chancellor  :  That  seems  to  be  a  strong  decisiou, 
although  no  doubt  of  considerable  authority.) 

As  to  general  and  particular  intention,  where  there  are  words  of 
tenancy  in  common  and  a  gift  over,  the  judgment  of  Farkb,  B.,  in 
Slater  v,  Dangerfield(2),  is  very  important.  [On  this  point  they 
also  cited  Montgoineiy  v-  Montgomery  (3),  Doe  d.  King  v.  Fro»t(4), 
Ex  }}arte  Davies  (5),  and  Doe  v.  Webber  (6).] 
L  24  ]  The  terms  of  the  gift  over  here  come  exactly  within  the  observa- 

tion made  in  the  judgment  in  Maasey  v.  Hudnon  (7),  which  amounts 
to  this,  that  a  gift  of  the  survivor  of  two  persons  after  the  death  of 
one  without  issue,  furnishes  a  strong  presumption  that  an  indefinite 
failure  of  issue  could  not  be  in  the  testator's  contemplation  : 
Hughes  v.  Sayer(s).  In  this  case  the  words  ''Leggatt's  not  to  be 
sold  till  after  the  decease  of  my  said  sister  "  show  that  the  failure 
of  issue  contemplated  must  take  place  at  the  death  of  the  grand- 
daughter. 

Mr.  W.  M.  James,  Q.C.,  in  reply. 

Vice-Chancellor  Sir  W.  P.  Wood  : 

This  case  has  been  extremely  well  argued,  and  every  possible 
point  has  been  suggested ;  but  the  rules  are  so  firmly  settled,  that 
I  do  not  wish  to  throw  any  doubt  upon  them  by  delaying  my 
judgment  upon  the  construction  of  this  will.  The  cases  upon  several 
points  are  clear :  First,  the  word  "  issue  "  is  a  word  which  prima 
facie  would  be  taken  as  equivalent  to  "  heirs  of  the  body ;  "  but  in 
construing  the  word  "issue"  by  other  expressions  in  the  will, 
the  Courts  have,  in  applying  the  rule  in  SlicUey's  case  to  these 
limitations,  considered  that  word  more  flexible  than  *'  heirs  of  the 
body.'' 

The  next  point  is,  that  if  there  be  a  devise  to  one  for  life  and 
then  to  his  issue,  with  words  of  limitation  superadded,  as  to  his 
"  issue  and  their  heirs,"  then  according  to  the  decision  of  Lord 
St.  Leonards  in  the  case  of  Montgomei-y  v.  Montgomery  (3),  the  issue 

(1)  79  R.  B.  795  (8  C.  B.  876).  1 14). 

(2)  71  R.  B.  659  (15  M.  &  W.  26.0.  (6)  19  B.  R.  438  (1  B.  &  Aid.  713). 

(3)  72  K.  B.  17  (3  Jo.  &  Lat.  47).  (7)  16  R.  R  158  (2  Mer.  130). 

(4)  22  R.  R.  478  (3  B.  &  Aid.  546).  (8)  1  R  Wms.  534. 

(5)  89  R.  R.  236  (2  Sim.  N.  S. 
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are  considered  to  take  as  purchasers,  and  the  whole  estate  is  given  .  Kavaxagh 
to  them  under  these  words  of  limitation,  Morland. 

Again,  if  there  be  a  gift  to  the  issue,  and  a  limitation  in  *the  will  [  *25  ] 
with  reference  to  them,  which  has  the  effect  of  giving  to  them  the 
fee  simple,  then,  if  there  be  a  gift  over  in  case  of  dying  without 
issue,  the  gift  over  affords  no  evidence  of  intention  to  justify  the 
application  of  the  rule  in  Shelley's  case,  because  the  fee  was  in  the 
issue,  and  the  words  **  dying  without  issue  "  are  consequently  held 
to  mean  only  such  issue  as  were  before  mentioned ;  as  in  the  cases 
of  llockUy  V.  Mawhey  (I),  and  Leeming  v.  SheiTatt  (3).  But  it  must 
first  be  made  out  that  the  fee  is  in  the  issue  as  purchasers.  If  that 
be  not  so,  and  words  occur  importing  a  gift  over  in  fee  after  an 
indefinite  failure  of  issue,  then  the  words  giving  over  the  property 
in  the  event  of  an  indefinite  failure  of  issue  have  been  held  to  be 
so  strongly  indicative  of  the  intention  of  the  testator,  that  the 
estate  should  not  pass  over  except  upon  failure  of  all  the  issue,  that 
those  words  are  made  to  reflect  back  upon  the  preceding  limitations 
to  the  issue,  and  have  this  effect,  namely,  that  if  the  limitations  to 
the  issue  do  not  of  themselves  clearly  effect  the  intention  of  the 
testator  of  not  giving  over  the  property  until  the  issue  fail,  that  is, 
if  for  want  of  superadded  words  of  limitation  they  would  take  life 
estates  as  purchasers  only,  and  therefore  the  gift  to  them  cannot 
effect  the  general  intention,  the  Court  is  obliged  to  construe  the 
word  '*  issue  "  in  the  original  gift  as  a  word  of  limitation,  for  the 
purpose  of  carrying  into  effect  the  general  intention  implied  from 
the  gift  over. 

This  rule,  that  the  general  intention  must  be  effectuated  by  the 
sacrifice  of  the  particular  intention,  is  only  an  application  of  the 
rule  in  Shelley's  case,  where,  although  the  particular  intent  is 
clearly  expressed  that  the  ancestor  should  take  for  life  only,  those 
words  do  not  make  the  matter  any  stronger.  That  particular 
intention  is  overruled  because  of  the  paramount  intention ;  and 
there  not  being  such  a  gift  to  the  issue  as  would  carry  the  whole 
estate  to  them  eventually,  the  Court  is  consequently  obliged  *to  [  *'^^  J 
imply  an  estate  tail  in  the  parent,  and  thus  approach  as  nearly  as 
possible  to  the  general  intention  of  the  will. 

How  far  that  may  have  been  originally  a  sound  rule,  looking  at 
the  effect  of  fines  and  recoveries,  it  is  now  too  late  to  consider.  The 
rule  is  now  well  established. 

In  looking  at  a  will  of  this  kind,  I  must  first  consider  whether^  by 

(1)  1  B.  11.  93  (1  Ves.  Jr.  142).  (2)  62  B,  B.  1  (2  JJaro,  14), 
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Kavanaoh  .  the  original  gift  to  the  issue,  they  take  an  absolute  interest ;  in 
MoRu^ND.  which  oase  there  would  be  no  necessity  to  imply  an  estate  tail  in 
the  parent  in  order  to  prevent  the  gift  over  taking  effect  until  a 
complete  failure  of  the  issue.  But,  secondly,  if  I  do  not  find  such 
an  original  gift,  I  must  consider  whether  there  is  a  gift  over  on  an 
indefinite  failure  of  issue;  and  whether  the  testator  had  that 
general  intention,  without  which  I  cannot  alter  the  limitation, 
which,  standing  alone,  would  be  a  limitation  to  them  as  purchasers 
for  life  only. 

Mr,  Prior  says,  first,  that  the  issue  take  as  purchasers,  because  in 
Hockley  v.  Mawhey  (i)  and  Leeming  v.  Sherratt  (2),  and  other  similar 
cases,  particularly  Crozier  v.  Crozier  (3),  where  there  was  a  power 
of  appointment  among  the  issue  of  the  original  tenant  for  life  of  the 
whole  fee  simple,  and  then  a  gift  to  the  objects  of  the  power  of  only 
a  life  interest,  the  Court  held  very  reasonably,  if  I  may  presume  to 
say  so,  that  the  gift  in  default  of  appointment  must  be  equivalent 
to  the  interest  which  might  be  conferred  under  the  power  of 
appointment;  and  although  the  gift  in  default  of  appointment 
standing  alone  would  not  have  given  the  fee  to  the  devisees,  yet 
they  must  take  the  fee,  which  there  was  a  power  to  appoint ;  and 
thus  it  comes  to  the  common  case  of  an  ordinary  gift  in  fee. 

But  I  must  try  whether  there  is  in  this  case  such  a  power  of 
appointment  as  would  authorise  a  gift  in  fee.  Fart  of  the  words 
[  *27  ]  are  "  all  my  said  freehold  and  copyhold  *lands  to  be  distributed 
between  them  share  and  share  alike."  These  words  clearly  would 
make  the  devisees  tenants  in  common  for  life.  The  will  continues, 
"  as  three  gentlemen  learned  in  the  law,  or  a  major  part  of  them, 
shall  aflSx  the  same."  Now,  by  these  words,  no  power  is  given  to 
the  appointors  to  give  any  estate  to  the  parties.  Their  estate  is 
limited  by  the  words"  share  and  share  alike"  to  be  equal  estates  for 
life  as  tenants  in  common.  By  the  power  these  gentlemen  are  to 
aflSx  the  land  in  severalty  among  them,  to  hold  in  common — that  is, 
to  measure  out  and  apportion  the  particular  property  each  is  to 
hold.  If  I  give  land  to  three  persons  as  tenants  in  common,  with 
a  power  to  A.  to  partition  it  among  them,  that  would  not  extend 
their  life  interest  to  a  fee.  These  words  point  to  nothing  beyond 
that.  There  is  no  authority  vested  in  these  gentlemen  to  confer 
any  estate  or  to  do  more  than  to  distribute  the  particular  lands 
which  the  devisees  were  to  hold  in  severalty. 

(1)  1  R.  B.  93  (I  Ves.  Jr.  142).  (3)  61  R.  R.  65  (3  Dr.  &  War,  373). 

(2)  62  R.  R  1  (2  Haw,  U). 
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The  only  question  which  remains  is,  whether  the  gift  over  was  on  Kavanaoh 
an  indefinite  failure  of  issue.  The  first  words  are  clear  :  "But  in  morland. 
ease  my  said  grand-daughter  should  die  leaving  no  issue,  and  after 
the  death  of  my  said  loving  wife,  then  I  give  and  bequeath  unto  the 
minister,  churchwardens,  and  overseers  of  the  poor  of  the  parish  of 
Tillingham  for  the  time  being,  all  my  freehold  and  copyhold  and 
leasehold  estates,  whatsoever  and  wheresoever  (Leggatt's  excepted, 
if  my  said  sister  be  living)."  Mr.  Piicyr,  who  very  properly  never 
attempts  to  argue  an  untenable  point  settled  by  authority,  did  not 
rely  upon  those  words  in  any  way.  Standing  alone,  they  merely 
mean  subject  to  the  life  interest  of  the  wife  as  to  one  part  of  the 
property,  and  of  the  sister  as  to  Leggatt's.  Then  the  said  trustees 
are  to  sell  and  divide  the  proceeds  between  the  grandchildren  of  the 
testator*s  sisters  Sarah  and  Mary,  both  deceased,  share  and  share 
alike ;  and  this  being  an  absolute  interest,  the  will  then  continues : 
"  But  if  my  sister  Susannah  should  outlive  ♦my  said  grand-  [  ^28  j 
daughter,  then  Leggatt*s  not  to  be  sold  till  after  the  decease  of  my 
said  sister."  Now,  Mr.  Pricn*  observes  upon  that,  this  estate  is  not  to 
be  sold  if  the  sister  should  outlive  the  grand- daughter  ;  and  therefore 
he  raises  an  inference  that  the  sale  was  intended  to  take  place  on  the 
death  of  the  grand-daughter,  and  contemporaneously  with  that 
event;  for  the  testator  had  provided,  that,  if  the  sister  should  outlive 
the  grand-daughter,  the  sale  was  to  be  postponed.  I  cannot,  by  a 
mere  inference,  so  limit  the  devise.  It  might  be  that  the  contrary 
event  might  have  taken  place.  Susannah  might  not  outlive  the 
grand-daughter,  the  grand-daughter  might  die  leaving  issue,  and,  in 
that  event,  it  would  be  consistent  with  the  general  intention  of  this 
will  to  say  that  the  sale  should  not  take  place  until  after  the  failure 
of  that  issue.  The  circumstance  probably  only  then  occurred  to  the 
mind  of  the  testator,  just  as  in  a  previous  part  of  the  will,  where 
he  says,  "  if  my  sister  be  living."  He  means  here  to  say,  "  but 
remember,  whenever  the  event  takes  place,  all  this  is  done  subject 
to  the  life  interest  of  my  sister  Susannah."  It  does  not  carry  it 
higher  than  in  the  other  case.  All  that  can  be  said  is,  there  is 
something  tending  to  show,  that,  in  the  view  of  the  testator,  there 
might  be  a  sale  immediately  after  the  grand-daughter's  death  ;  but, 
as  in  the  other  case,  if  it  should  happen  that  the  sister  should  die  in 
the  lifetime  of  the  grand -daughter,  the  sale  should  not  take  place 
till  after  her  death  and  the  failure  of  issue.  I  think  there  is  not 
enough  to  fix  so  clearly  the  period  of  division  to  be  at  the  grand- 
daughter's death  as  to  overrule  the  settled  principle.     Then  it 
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Kavanaoh    comes  back  to  this,  there  is  a  gift  over  on  an  indefinite  failure  of 
MoBLAND.     issue  with  a  gift  to  the  issue  too  weak  in  itself  to  confer  more  than 

an  estate  for  life,  and  a  gift  over  in  default  of  issue  ;  it,  therefore, 

clearly  comes  within  the  decision  in  Doe  d.  Blandford  v.  Applin  (l). 

There  must  be  a  declaration  that  Ann  Maskell  took  an  estate  in  tail 

in  the  land  in  question  under  the  will. 


1853. 
Aor.  9. 

Wood,  V.-C. 
129] 


EVANS  V.   JONES. 

(Kay,  29—39;  S.  C.  2  Eq.  B.  421.) 

By  a  disentailing  deed  under  the  Fines  and  Becoyeries  Act,  3  &  4 
Will.  lY.  c.  74,  after  reciting  that  A.  was  tenant  for  life,  with  remainder  to 
B.  in  tail  of  the  two  estates  therein  comprised,  and  that  A.,  being  called 
upon  to  pay  a  debt  of  1,200^.,  had  applied  to  0.,  who  had  agreed  to  advance 
that  sum,  in  consideration  of  B.  joining  in  the  deed,  which  he  had  also 
agreed  to  do ;  in  order  to  defeat  all  estates  tail  of  B.  and  to  convey  the 
inheritance  in  fee  therein,  A.  and  B.  jointly  conveyed  the  two  estates,  and 
all  the  interest  of  A.  and  B.  therein,  to  C.,  for  500  years,  to  secure  the 
repayment  of  1,200/.  and  interest,  with  remainder  to  A.  for  life,  remainder 
to  B.  in  fee.  In  fact  A.  was  tenant  in  tail,  not  tenant  for  life,  of  one  of  the 
two  estates :  Held,  that  the  conveyance  being  fur  valuable  consideration  as 
to  both  B.  and  0.,  the  tenant  in  tail  under  A.*s  entail  could  not  be  heard  to 
say  that  the  entail  was  not  barred  by  the  deed,  the  intention  to  convey  the 
whole  fee  simple  in  the  property  so  entailed  being  sufficiently  expressed, 
and  the  operative  words  of  the  disentailing  deed  being  large  enough  to  bar 
the  entail. 

By  an  indenture  made  the  12th  of  September,  1848,  between 
George  David  GriflSth  of  the  first  part,  Benjamin  Evans  and 
Benjamin  Griffith  Evans  of  the  second  part,  Jane  Martha  Jones  of 
the  third  part,  and  Thomas  Morgan  of  the  fourth  part.  After 
reciting,  that,  by  certain  indentures  of  lease  and  release,  dated 
respectively  the  23rd  and  24th  of  June,  1813,  being  a  settlement 
made  previous  to  the  marriage  then  intended,  and  soon  afterwards 
solemnised,  between  Benjamin  Evans  and  Easter  Griffith,  the 
hereditaments  and  premises  therein  described,  called  Eglwswrw 
and  Vrochest,  were  conveyed  to  Essex  Bowen  and  John  Evans, 
their  heirs  and  assigns,  to  the  use  of  Caleb  Evans,  father  of  the 
said  Benjamin  Evans,  and  his  heirs,  until  the  solemnisation  of  the 
said  intended  marria?[e,  and  after  the  solemnisation  thereof,  as  to 
Eglwswrw,  to  the  use  of  the  said  Caleb  Evans  and  his  assigns  for 
life  ;  and  subject  thereto,  as  to  both  Eglwswrw  and  Vrochest,  to  the 
use  of  Benjamin  Evans  for  life,  with  remainder  to  the  use  of  the 
said  Easter  Griffith  for  her  lite,  with  remainder  to  the  use  of  the 
(1)  2  R.  R.  337  (4  T.  B.  82). 
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snid  Essex  Bowen  and  John  Evans,  and  their  heirs,  during  the  Evass 
lives  of  the  said  Benjamin  Evans  and  Easter  Griffith,  his  intended  jones. 
wife,  and  the  life  of  the  survivor  of  them,  upon  trust  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  William 
Bowen  and  Thomas  Lewis,  their  executors,  administrators,  and 
assigns,  for  the  term  of  one  thousand  years,  upon  the  trusts  therein- 
after declared ;  and  subject  thereto,  to  the  use  of  the  first  son  of 
the  said  Benjamin  Evans  and  Easter  Griffith  to  be  begotten,  and 
the  heirs  of  the  body  of  such  first  son  lawfully  ^issuing,  with  divers  [  *30  ] 
remainders  over.  And  as  to  the  said  term  of  one  thousand  years 
thereinbefore  limited  to  the  said  William  Bowen  and  Thomas 
Lewis,  their  executors,  administrators,  and  assigns,  it  was  declared 
that  the  same  was  so  limited  to  them  upon  trust,  in  case  the  said 
Easter  Griffith  should  have  issue  by  the  said  Benjamin  Evans 
any  other  child  or  children  besides  an  eldest  or  only  child,  whether 
the  same  should  be  a  son  or  daughter,  then  the  said  William 
Bowen  and  Thomas  Lewis,  their  executors,  administrators,  or 
assigns,  at  any  time  after  the  decease  of  the  said  Benjamin  Evans 
and  Easter  Griffith,  or  in  their  lifetime,  or  in  the  lifetime  of  the 
survivor  of  them,  with  their,  his,  or  her  consent  first  had  in  writing, 
should,  by  sale  or  mortgage  of  the  said  term  of  one  thousand  years, 
or  the  premises  therein  comprised,  or  any  part  thereof,  levy  and 
raise  the  sum  of  one  thousand  pounds  for  the  portion  or  portions 
of  such  daughter  or  daughters,  younger  son  or  sons  of  the  body  of 
the  said  Easter  Griffith  by  the  said  Benjamin  Evans  to  be  begotten, 
to  be  paid  to  them  at  such  times  and  in  such  manner  as  were 
therein  particularly  mentioned ;  and  reciting  that  the  said  marriage 
was  soon  afterwards  solemnised  between  the  said  Benjamin  Evans 
and  Easter  Griffith,  and  that  the  said  Caleb  Evans  and  Easter 
Evans  had  long  since  departed  this  life ;  and  reciting  a  mortgage 
of  the  life  interest  of  the  said  Benjamin  Evans  for  1,400/.,  and  that 
the  mortgagee  had  since  died,  leaving  George  David  Griffith  his 
heir-at-law  and  executor ;  and  reciting  that  the  said  Benjamin 
Griffith  Evans  was  the  eldest  son  and  heir  of  the  body  of  the  said 
Benjamin  Evans,  and  as  such  eldest  son  was  entitled  to  an  estate 
tail  in  remainder  immediately  expectant  upon  the  decease  of  the 
said  Benjamin  Evans  in  the  messuages,  lands,  and  hereditaments 
thereby  granted  and  released,  or  intended  so  to  be ;  and  that  there 
remained  due  and  owing  to  the  said  George  David  Griffith,  as  such 
executor  as  aforesaid,  the  principal  sum  of  1,200/.  only,  all  interest 
*for  the  same  having  been  paid  up  to  the  day  of  the  date  of  that       [  *:^i  ] 
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Evans       deed ;  and  that  the  said  George  David  Griffith,  having  occasion  for 
JonIebs.       ^ho  si^un  of  1,2002.,  had  applied  to  and  requested  the  said  Benjamin 
Evans  to  pay  the  same,  bat,  it  not  being  convenient  for  him  so  to 
do,  the  said  Benjamin  Evans  had  applied  to  the  said  Jane  Martha 
Jones  to  pay  off  the  said  sum  of  1,200/.,  which  the  said  Jane  Martha 
Jones  had  agreed  to  do  in  consideration  of  the  said  Benjamin 
Griffith  Evans  joining  in  that  deed,  which  the  said  Benjamin 
Griffith  Evans  had  also  agreed  to  do ;  and  that  the  said  Benjamin 
Evans,  as  the  protector  of  the  settlement  made  by  the  said  recited 
indentures  of  the  28rd  and  24th  of  June,  1818,  and  the  said  George 
David  Griffith,  in  order  to  enable  the  said  Benjamin  Griffith  Evans 
to  make  such  disposition  and  conveyance  as  were   thereinafter 
contained  effectual  against  all  persons  claiming  after  the  deter- 
mination of  or  in  defeazance  of  such  estate  tail,  and  also  to  secure 
the  repayment  of  the  said  sum  of  1,200/.  to  the  said  Jane  Martha 
Jones,  her  executors,  administrators,  and  assigns,  had  agreed,  at 
the  request  of  the  said  Benjamin  Griffith  Evans,  to  be  made  parties 
thereto  in  manner  thereinafter  mentioned,  but  subject  and  without 
prejudice  to  the  said  term  of  one  thousand  years,  and  the  existing 
trusts  thereof:    It  is  witnessed,  that,  in  pursuance  of  the  said 
agreement,  and  in  order  to  defeat  and  destroy  all  estates  tail  of  the 
said  Benjamin  Griffith  Evans  in  the  messuages,  lands,  and  heredita- 
ments thereby  granted  and  released,  and  all  estates,  rights,  titles, 
interests,  and  powers  to  take  effect  after  the  determination  or  in 
defeazance  of  such  estates  tail,  and  in  order  to  convey  and  assure 
the  inheritance  in  fee  simple  of  and  in  the  same  hereditaments 
unto  the  said  Thomas  Morgan,  his  heirs  and  assigns,  to  the  uses 
thereinafter  declared,  and  also  for  and  in  consideration  of  the  sum 
of  1,200/.  to  the  said  George  David  Griffith,  paid  by  the  said  Jane 
[*92  ]        Martha  Jones,  before  &c.,  at  *the  request  and  by  the  direction  of 
the  said  Benjamin  Evans  and  Benjamin  Griffith  Evans,  testified 
&C.,  the  said  George  David  Griffith,  according  to  his  estate  and 
interest  therein,  and  so  far  as  he  could  and  lawfully  might,  thereby 
released,  and  the  said  Benjamin  Evans- and  Benjamin  Griffith 
Evans,  under  and  by  virtue  and  in  pursuance  and  exercise  of  the 
powers  and  provisions  for  that  purpose  given  by  and  contained  in 
an  Act  of  Parliament  passed  in  the  third  and  fourth  years  of  the 
reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  "  An 
Act  for  the  Abolition  of  Fines  and  Recoveries,  and  for  the  Sub- 
stitution of  more  simple  Modes  of  Assurance,"  granted,  released, 
and  confirmed  all  the  hereditaments  called  Yrochest  and  Eglwswrw, 
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and  the  reversion,  &c.,  and  all  the  estate,  right,  title,  interest,  use,       evaxs 
trust,  property,  possession,  benefit,  claim,  and  demand  whatsoever,       jones. 
both  at  law  and  in  equity,  of  them  the  said  Benjamin  Evans  and 
Benjamin  Griffith  Evans,  of  and  in  the  same  hereditaments  and 
premises,  unto  the  said  Thomas  Morgan  and  his  heirs,  to  hold  the 
same  to  the  use  of  the  said  Jane  Martha  Jones,  her  executors, 
administrators,  and  assigns,  for  five  hundred  years  from  the  day  of 
the  date  thereof,  with  remainder  to  the  use  of  the  said  Benjamin 
Evans  and  his  assigns  for  life,  without  impeachment  of  waste,  with 
remainder  to  trustees  to  preserve  contingent  remainders,  with 
remainder  from  and  after  the  decease  of  the  said  Benjamin  Evans 
to  the  only  proper  use  and  behoof  of  the  said  Benjamin  Griffith 
Evans,  his  heirs  and  assigns  for  ever,  subject  to  a  proviso  for 
redemption   upon  payment    by  the  said    Benjamin  Evans    and 
Benjamin  Griffith  Evans,  or  either  of  them,  their,  or  either  of  their 
heirs,  executors,  administrators,  and  assigns,  to  the  said  Jane  Martha 
Jones,  her  executors,  administrators,  and  assigns,  of  the  sum  of 
one  thousand  two  hundred  pounds,  with  interest  for  the  same,  at 
the  times  and  in  manner  therein  mentioned.    And  in  the  said 
indenture  was  contained  a  covenant  by  the  said  ^Benjamin  Evans       [  *d3  ] 
and  Benjamin  Griffith  Evans,  for  themselves  severally  and  respec- 
tively, their  several  and  respective  heirs,  executors,  and  adminis- 
trators, with  the  said  Jane  Martha  Jones,  her  heirs,  executors, 
administrators,  and  assigns,  that  they  the  said  Benjamin  Evans 
and  Benjamin  Griffith  Evans,  or  one  of  them,  were  or  was  at  the 
time  of  the  sealing  and  delivery  of  that  indenture  lawfully  and 
rightfully  seised  of  or  entitled  to  an  estate  of  inheritance  in  fee 
simple  in  possession  of  and  in  the  hereditaments  and  premises 
thereby  granted,  assured,  or  intended  so  to  be,  with  their  appurten- 
ances, without  any  condition,  trust,  power  of  revocation,  limitation 
of  use  or  uses,  or  other  restraint,  cause,  matter,  or  thing  whatsoever, 
to  alter,  change,  charge,  revoke,  incumber,  lessen,  determine,  defeat, 
or  make  void  the  same  estate. 

Benjamin  Evans,  at  the  date  of  this  deed,  was,  in  fact,  tenant  in 
tail  in  possession  of  the  estate  called  Eglwswrw,  under  the  will  of 
his  grandfather,  which  gave  an  estate  tail  in  this  property  to  Caleb 
Evans,  the  father  of  Benjamin  Evans. 

Benjamin  Evans  died  in  May,  1849,  leaving  George  David 
Evans,  his  eldest  surviving  son  and  other  children  by  Easter,  his 
late  wife.  Benjamin  Griffith  Evans,  his  eldest  son  by  his  said 
wife,  died  without  issue  in  May,  1845,  leaving  his  wife  Catherine 
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Evans       surviving  him.     Under  their  marriage  settlemenfc,  dated  in  Decem- 
JoNEs.        ber,   1848,  Catherine,   the  widow  of    Benjamin    Griffith  Evans, 
claimed  to  be  entitled  to  a  life  interest  in  the  hereditaments  com- 
prised in  the  deed  of  September,  1848,  with  remainder  to  the  heirs 
of  Benjamin  Griffith  Evans. 

Catherine  Evans,  the  widow,  filed  the  bill  in  this  sait  in  1851 
against  Jane  Martha  Jones,  the  children  of  Benjamin  Evans  bj 
[  ^3^  ]  Easter  his  late  wife,  and  the  trustees  of  the  term  *of  1,000  years 
created  by  the  settlement  of  1818,  as  defendants,  stating  that  Jane 
Martha  Jones,  upon  the  death  of  Benjamin  Evans,  had  entered 
into  the  receipt  of  the  rents  and  profits  of  the  said  hereditaments 
as  such  mortgagee  as  aforesaid,  and  that  she  alleged  that  George 
David  Evans  had  evicted  her ;  and  stating  that  the  plaintiff  had 
offered  to  pay  off  the  mortgage,  but  that  Jane  Martha  Jones  refused 
to  receive  the  money. 

George  David  Evans  by  his  answer  stated,  that,  upon  the  death 
of  Benjamin  Evans,  he  became  entitled  to  all  the  said  heredita- 
ments, and  that  he  claimed  to  be  so  entitled  by  title  paramount  to 
the  title  of  the  said  Jane  Martha  Jones ;  but  he  refused  to  state 
what  his  title  was. 

The  bill  prayed  an  account  of  what  was  due  for  principal  and 
interest  in  respect  of  the  sum  of  1,0002.  secured  by  the  said  term 
of  1,000  years,  and  of  what  was  due  to  Jane  Martha  Jones  for 
principal  and  interest  on  her  said  mortgage,  and  for  the  usual 
accounts  against  a  mortgagee  in  possession,  and  that  proper 
directions  might  be  given  for  raising  and  distributing  the  said  sum 
of  1,000Z.  and  interest;  and  that  the  plaintiff  might  be  permitted  to 
redeem  the  said  premises,  she  being  ready  and  willing  and  thereby 
offering  to  pay  what  should  appear  to  remain  due  to  the  said  Jane 
Martha  Jones  in  respect  of  her  mortgage  debt;  and  that  the 
defendants,  Jane  Martha  Jones  and  George  David  Evans,  might  be 
thereupon  respectively  decreed  to  deliver  up  the  said  hereditaments 
to  the  plaintiff,  or  to  permit  her  to  receive  the  rents  and  profits 
thereof ;  and  that  the  said  defendant  Jane  Martha  Jones  might  be 
decreed  to  deliver  to  the  plaintiff  all  deeds  and  writings  in  her 
custody  or  power  relating  to  the  said  mortgaged  premises ;  and 
that,  if  necessary,  the  money  which  the  plaintiff  should  pay  for 
such  redemption  as  aforesaid,  and  her  costs  of  this  suit,  might 
[  *3^  ]  be  raised  by  sale  of  a  competent  part  of  the  *said  hereditaments, 
and  that  the  said  defendant  George  David  Evans  might  be  decreed 
to  join  in  such  sale ;  and  if  necessary  for  a  receiver. 
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Mr.  Bacon,  Q.C.,  and  Mr.  Southgate  for  the  plaintiff.  Evans 

r. 
JONBS. 

Mr.  Roltf  Q.C.,  and  Mr,  Pitnian  for  some  of  the  children  of 
Benjamin  Evans. 

Mr.  Campbell,  Q.C.,  and  Mr.  Dickinson  for  George  David  Evans : 

George  David  Evans  claims  to  be  tenant  in  tail  of  Eglwswrw  under 
the  will  of  the  father  of  Caleb  Evans.  The  recitals  in  the  deed  of 
September,  1848,  show  that  it  was  not  intended  to  bar  this  estate 
tail,  but  a  supposed  estate  tail  of  Benjamin  Griffith  Evans.  It  is 
laid  down  in  1  Shepp.  Touchst.  86,  that  "  in  the  construction  of  all 
parts  of  all  kinds  of  deeds  these  rules  are  universally  observed : 
First,  that  the  construction  be  favourable  and  as  near  to  the  minds 
and  apparent  intents  of  the  parties  as  possible  it  may  be  and  law 
will  permit,  for,  betiignce  sunt  faciend€e  interpretationes  chartarum 
propter  simplicitatem  laico^'um,  et  verba  intentioni  non  e  contra 
debent  insert  ire  ; "  or,  as  Lord  Hardwigeb  expresses  it  in  Dormer  v, 
Fortescae  (1),  ''  First,  it  is  a  maxim  that  such  a  construction  ought 
to  be  made  of  deeds,  ut  res  magis  valeat  quam  pereat,  that  the  end 
and  design  of  the  deeds  should  take  effect  rather  than  the  contrary. 
Another  maxim  is,  that  such  a  construction  should  be  made  of  the 
words  in  a  deed  as  is  most  agreeable  to  the  intention  of  the  grantor." 
A  disentailing  deed,  under  8  &  4  Will.  IV.  c.  74,  is  substituted  for 
a  fine  or  recovery.  To  take  the  case  of  a  fine,  the  form  in  this  case 
would  have  been  for  the  person  whose  entail  was  to  be  barred  to 
covenant  to  *levy  a  fine,,  and  to  levy  it  accordingly.  That  would  be  [  ♦.%  ] 
expressed  to  be  in  order  to  vest  the  fee  in  the  mortgagee.  If  the 
fine  were  not  levied,  the  Court  could  not  have  effected  that  intention 
against  the  issue  in  tail  claiming,  as  he  would,  as  a  purchaser. 
Substitute  now  a  conveyance  under  the  new  Act,  the  requisites  are 
the  consent  of  the  protector,  as  the  father  in  this  case  thought 
himself  to  be,  and  enrolment.  If  you  attribute  to  these  ceremonies 
such  an  operative  power  as  to  pass  the  fee  simple  in  one  estate  tail, 
though  the  expressed  intention  is  to  bar  a  different  entail,  you  give 
a  larger  effect  to  the  disentailing  deed  than  you  could  possibly  have 
given  to  the  fine. 

(The  Yigb-Changellor  :  Suppose  the  father  and  the  son  had  both 
covenanted  to  levy  a  fine,  and  levied  it,  with  this  mistaken  view  of 
their  rights.) 

(1)  3  Atk.  136. 
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Evans        The  father,  believing  himself  to  be  tenant  for  life,  would  never  join 

Jokes.'      in  the  covenant  or  fine.     George  David  Evans  claims  per  formam 

doni  under  the  original  limitation  in  the  will ;  and  the  intention  of 

the  parties  to  the  deed  of  September,  1843,  cannot  aflfect  him,  unless 

it  is  carried  out  strictly  in  the  mode  which  the  law  directs. 

But  this  is  not  a  proper  suit  in  which  to  discuss  this  question. 
The  suit  is  between  mortgagor  and  mortgagee,  and  George  David 
Evans  claims  the  Eglwswrw  estate  by  a  paramount  title. 

The  reply  was  not  called  for. 

Vice-Chancellor  Sir  W.  Page  Wood  : 

The  question  in  this  case  is  upon  the  effect  of  this  deed.  Looking 
at  the  whole  deed  there  can  be  no  doubt  of  the  construction  which 
the  Court  will  put  upon  it.  An  estate  tail  was  limited  by  will  to 
Caleb  Evans.  By  a  settlement  in  1813,  when  his  eldest  son 
Benjamin  Evans  was  about  to  marry,  Caleb  Evans,  not  having 
[  *37  J  barred  *the  entail,  and  having  other  estates  in  fee  simple,  conveyed 
both  upon  the  trusts  of  that  settlement,  which  gave  a  life  interest 
to  Benjamin  Evans,  with  remainder  to  Benjamin  Griffith  Evans  and 
the  heirs  of  his  body ;  and  no  one  adverted  to  the  fact  that  nothing 
would  pass  with  reference  to  the  estate  tail  in  Caleb,  which  accordingly 
descended  to  Benjamin. 

The  deed  of  1848  commences  with  a  recital  of  the  settlement  of 
1813  as  an  existing  settlement,  and  recites  that  Benjamin  holds  the 
wliole  property  for  life ;  whereas,  in  truth,  as  to  part  of  it,  he  was 
tenant  in  tail,  and  tenant  for  life  of  the  other  and  larger  portion. 
The  deed  then  recites  that  Benjamin  Griffitli  Evans  was  tenant  in 
tail  in  remainder  subject  to  his  father's  life  interest ;  and  it  pro- 
ceeds to  recite  that  a  debt  of  1,200Z.  had  been  contracted  by  the 
father,  and  that  he  had  been  called  upon  to  pay  the  same ;  and  that 
Benjamin  Evans  had  applied  to  Jane  Martha  Jones,  who  had  agreed 
to  pay  the  l,200i.  for  him  in  consideration  of  Benjamin  Griffith 
Evans  joining  in  that  deed,  which  he  had  also  agreed  to  do.  Two 
things  were  therefore  agreed :  one  by  Jane  Martha  Jones  in  con- 
sideration of  having  a  perfect  conveyance  made  to  her  of  the  whole 
property,  and  another  agreement  by  Benjamin  Griffith  Evans  to 
concur,  which  was  in  consideration  of  his  having  a  fee  simple  limited 
to  him  instead  of  an  estate  tail. 

No  doubt,  if  this  were  the  simple  point  of  a  person  reciting  that 
he  was  entitled  for  life,  whereas  he  was  in  fact  tenant  in  tail,  and 
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purporting  to  join  in  a  family  arrangement,  with  no  consideration       Evans 

for  such  concurrence,  there  might  be  a  difSculty  in  holding,  that,       jokes. 

it  being  apparent  on  the  face  of  the  instrument  that  the  party  had 

been  acting  on  a  mistaken  view  of  his  rights,  although  the  words 

used  were  large  enough  to  carry  the  whole  interest,  he  would  not  be 

in  a  position  to  say  that  the  recitals  must  be  looked  at  to  see  what 

he  intended  to  convey.    But  the  case  of  a  purchaser  is  very  different. 

In  ^this  deed  Benjamin  Evans  represents  to  Jane  Martha  Jones,        [  *33  ] 

who  is  the  mortgagee,  that  the  exact  state  of  the  title  is  that  he  is 

tenant  for  life  with  remainder  to  his  son  in  tail.     I  think  that 

Benjamin  Evans  cannot  now  be  heard  to  say,  ''  I  was  mistaken  in 

that  representation  ;  I  was  only  in  reality  holding  as  tenant  in  tail 

a  portion  of  this  land,  and  therefore  that  estate  has  not  passed." 

The  question  then  is,  can  Benjamin  Evans  be  heard  to  say  this 

against  Benjamin  Griffith  Evans,  to  whom  a  like  representation 

was  made.    Benjamin  Evans  received  a  consideration  from  him 

also.    Benjamin  Griffith  Evans  might  have  waited  until  his  father's 

death,  in  which  ease  the  estate  tail  in  Eglwswrw,  if  he  survived  his 

father,  would  have  come  to  him  free  from  his  father's  incumbrances, 

subject  of  course  to  the  chance  of  his  father  barring  the  entail  in 

this  part  of  the  property.    In  the  remaining  portion,  Yrochest, 

Benjamin  Griffith  Evans  had  an  estate  limited  to  himself.    But  I 

think  that  the  intention  expressed  in  this  deed  of  1848,  is  to  convey 

all  the  interest  in  this  property  to  the  mortgagee.    It  is  worded 

thus :  ''  In  order  to  convey  and  assure  the  inheritance  in  fee  simple 

of  and  in  the  same  hereditaments  unto  the  said  Thomas  Morgan, 

his  heirs  and  assigns,  to  the  uses  hereinafter  declared  ;  and  also  for 

and  in  consideration  of  the  sum  of  1,200<.  paid  to  the  said  George 

David  Griffith  by  the  said  Jane  Martha  Jones  at  the  request  of 

Benjamin  Evans  and  Benjamin  Griffith  Evans.*'    All  parties  for 

this  purpose  join,  and  Benjamin  Evans  and  Benjamin  Griffith  Evans 

together  grant  and  release  all  their  estate  and  interest  in  the 

premises.     These  words  are  large  enough  to  include  the  estate  tail 

of  Benjamin  Evans  in  Eglwswrw. 

It  cannot,  however,  be  said  that  Benjamin  Evans  could  only  have 
joined  for  the  purpose  of  conveying  this  estate,  for  he  had  an  equity 
of  redemption  of  his  life  estate  in  part  of  the  premises,  and  a  grant 
from  him  might  be  necessary  to  pass  his  equity  of  redemption. 
The  fact  of  his  making  a  grant,  therefore,  does  not  prove  any  thing 
as  to  the  purpose. 

It  comes,  then,  to  this  question,  the  words  of   the  deed  being        [  39  ] 
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sufficient  to  pass  all  the  interest  of  the  parties,  and  the  deed,  when 
enrolled,  having  the  effect  of  barring  estates  tail,  can  Benjamin 
Evans  be  heard  to  say  that  this  deed  did  not  pass  all  the  interest 
in  Eglwswrw  that  he  had  power  to  convey  ?     If  it  did,  it  is  true  that 
the  interest  of  the  remainderman,  who  does  not  claim  under  him, 
has  also  been  defeated  by  the  deed ;  but,  unless  I  am  to  assume  a 
contrary  intention  from  the  recitals,  I  think  the  deed  must  have  this 
operation.    I  am  of  opinion  that  I  cannot  make  such  an  assumption. 
There  being  a  paramount  intention  to  vest  the  whole  interest,  what- 
ever it  might  be,  in  Thomas  Morgan  for  the  benefit  of  Jane  Martha 
Jones,  to  secure  her  mortgage  debt  and  interest,  and  to  limit  the 
ultimate  remainder  to  Benjamin  Griffith  Evans  in  fee,  in  considera- 
tion of  his  joining  in  the  conveyance  and  making  the  debt  of  his  father 
a  charge  upon  his  estate,  that  paramount  intention  is  sufficient  to 
support  the  effect  which  the  words  are  large  enough  to  produce,  of 
carrying  the  whole  estate  in  fee  simple  in  Eglwswrw  as  well  as  in 
Yrochest ;  and  therefore  I  must  decide  that  it  passed  by  the  deed 
just  as  though  a  recovery  had  been  suffered  before  1818.     Mr. 
Dickinson  has  observed,  truly  enough,  that  a  party  is  thus  brought 
here  to  try  a  legal  right  in  consequence  of  another  person  redeeming 
a  mortgage ;  but  the  position  of  things  is — that  there  is  an  out- 
standing term  of  years,  the  plaintiff  is  obliged  to  come  here  to 
redeem  the  mortgage,  the  mortgagee  wants  to  foreclose  the  mortgage 
against  every  one  claiming  an  interest  in  the  equity  of  redemption, 
and  thus  any  one  claiming  an  interest  becomes  a  necessary  party  to 
the  suit.     Under  the  old  practice  the  Court  would,  on  very  little 
pressure,  have  sent  the  case  for  decision  to  a  court  of  law.    I  do 
not  regret  that  I  am  precluded  by  statute  from  taking  that  course, 
because  I  do  not  feel  much  difficulty  about  my  decision. 


1868. 
Aov.  10. 

Wood,  V.-O. 
[40  I 


PHILLIPS  V.  PHILLIPS  (1). 

(Kay,  40—44.) 

A  legacy  being  left  upon  trust  for  the  separate  uae  of  a  married  woman 
during  her  life,  without  power  of  anticipation,  and,  after  her  decease,  for 
her  children,  with  power  to  the  trustees  to  advance  1,000/.,  part  thereof,  to 
place  her  in  any  trade,  business,  profession,  or  employment,  or  otherwise, 
or  for  her  preferment  or  advancement  in  the  world ;  and  this  legacy  having 
been  transferred  into  Court  in  this  cause  to  the  account  of  the  legatee 
and  her  children,  the  Court,  on  the  petition  of  herself  and  her  husband. 


(1)  Ex  relatime  Mr.  Bagshawe,    In  re  Kershaw's  Trusts  (1868)  L.  B.  6  Eq. 
322,  37  L,  J.  Ch,  751,  18  L.  T.  899. 
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advanced  to  her  1,000/.,  to  be  employed  with  another  1,000/.  belonging  to       Phillips 
the  husband  in  establishing  him  in  an  advantageous  partnership  with  two  v. 

other  persons,  in  a  lucrative  business  with  which  he  had  been  connected  Phillips. 
for  thirteen  years,  upon  his  effecting  an  insurance  upon  his  own  life  in  the 
names  of  two  trustees  appointed  by  the  Court,  to  be  held  by  them  upon 
the  trusts  of  the  legacy,  and  also  entering  into  a  bond  in  a  proper 
penalty  to  the  ti-ustees,  to  secure  the  due  payment  of  the  premiums 
upon  the  policy. 

Sarah  Phillips,  by  her  will,  dated  the  8th  of  December,  1841, 
bequeathed  to  her  brother  Joseph  Phillips,  and  her  friends  John 
Arnold,  Richard  Wood,  and  John  Arnold  the  younger,  the  sum  of 
10,P00Z.,  upon  trust  to  invest  as  therein  mentioned,  and  to  pay  the 
interest,  dividends,  and  proceeds  thereof  unto  and  equally  between 
and  amongst  the  children  of  her  late  brother  William  Phillips  and 
Jane  his  wife,  namely,  William  Charles,  Susannah,  and  Joseph 
Phillips,  share  and  share  alike,  for  and  during  the  term  of  their 
natural  lives,  and  to  pay  her  one-third  part  or  share  into  the  proper 
hands  of  the  said  Susannah  Phillips  for  her  separate  use  for  life, 
without  power  of  anticipation ;  and  from  and  after  the  decease  of 
either  of  her  said  nephews  or  niece,  then,  upon  trust,  that  the  said 
trustees  and  the  survivor  of  them,  his  executors  or  administrators, 
should  stand  possessed  of  one-third  part  of  the  said  sum  of  10,0002., 
in  trust  for  the  child  or  children  of  any  of  such  deceased  nephews  or 
niece,  and  pay  the  interest  and  dividends  arising  therefrom  for  the 
support  and  maintenance  of  such  issue  during  their  minority;  and 
when  and  so  soon  as  they  should  attain  the  age  of  twenty-one  years, 
then  upon  trust  to  call  in  one  equal  third  part  of  the  said  sum  of 
10,000Z.,  and  pay  and  apply  the  same  unto  and  equally  between  and 
amongst  all  and  every  the  child  or  children  of  such  deceased  nephews 
or  niece,  share  and  share  alike,  and  if  but  one  child,  then  the  whole 
to  such  one  only  child,  when  and  so  soon  as  they  should  severally 
and  respectively  attain  his,  her,  or  their  age  or  respective  ages  of 
twenty-one  years.  But  in  *case  either  of  her  said  nephews  or  niece  [  *4i  ] 
should  depart  this  life  without  leaving  issue  of  his  or  her  body  law- 
fully begotten,  then  that  the  part  or  share  or  parts  or  shares  of  him, 
her,  or  them  so  dying,  should  go  and  be  equally  divided  between 
and  amongst  the  survivor  or  survivors  equally,  share  and  share 
alike,  and  if  but  one,  the  whole  to  such  one  child.  And  the  will 
continued :  "  Provided  always,  and  my  mind  and  will  is,  and  I  do 
hereby  expressly  declare,  that  it  shall  and  may  be  lawful  to  and  for 
my  said  trustees  and  the  survivors  or  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  in  their  or  his  discre- 
tion, to  advance  and  apply,  from  time  to  time,  to  or  for  the  use  of 
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Phillips     any  or  either  of  my  said  nephews  or  niece,  the  said  William  Charles 
Phillips.     Phillips,  Susannah  Phillips,  and  Joseph  Phillips,  any  sum  or  sums 
of  money  from  and  out  of  the  trust  fund,  as  in  his  or  their  discretion 
shall  seem  meet,  for  the  putting  or  placing  him,  her,  or  them  to 
or  in  any  trade,  business,  profession,  or  employment,  or  otherwise, 
or  for  his,  her,  or  their  preferment  or  advancement  in  the  world, 
notwithstanding  he,  she,  or  they  shall  not  then  have  attained  his 
or  her  age  of  twenty-one  years,  so  that  the  amount  to  be  paid  or 
advanced  to  or  for  the  use  or  benefit  of  any  one  child  do  not  exceed 
the  sum  of  1,000/.;  and  so  that  the  amount  lobe  advanced  to  or  for 
the  use  or  benefit  of  any  child  be  charged  to  and  deducted  from 
such  child's  proportion  or  distribution  of  the  said  sum  of  10,000/.'* 
The  testatrix  appointed  the  said  three  trustees  executors  of    her 
will     She  died,  leaving  the  said  William  Charles  Phillips,  Susannah 
Cooper  then  Susannah  Phillips,  and  Joseph  Phillips,  surviving; 
and    on   the  2l8t  of  December,  1842,   the  will   was  proved  by 
Joseph  Phillips  (the   brother   of  the   testatrix)  alone,  the  other 
executors  and  trustees  having  renounced  probate  and  disclaimed 
the  trusts. 
Joseph  Phillips,  the  executor,  appropriated  the  sum  of  9,700/.  to 
[  ^42  ]       answer  the  legacy  of  10,000/.,  after  deducting  the  *legacy  duty, 
and  invested  the  same  in  the  purchase  in  his  name  of  10,012/.  18<. 
Three  pounds  per  cent.  Consolidated  Bank  Annuities. 

This  suit  was  instituted  for  securing,  and  executing  the  trusts  of 
the  will  as  to,  the  said  sum  of  10,012/.  18«.  8/.  per  cent.  Consoli- 
dated Bank  Annuities;  and  in  pursuance  of  the  decree  made  on 
the  hearing  of  the  cause  on  the  25th  of  January,  1845,  the  same 
was  transferred  into  the  name  of  the  Accountant-General  in  trust 
in  the  cause ;  and  it  was  ordered,  that  the  costs  of  the  suit  should 
be  paid  by  sale  of  a  part  of  the  fund,  and  that  one-third  part  of 
the  residue  should  be  carried  over,  in  the  name  and  with  the  privity 
of  the  Accountant-General,  in  trust  in  the  said  cause,  to  an  account 
to  be  intitled  ''  The  account  of  the  defendant  Susannah  Phillips 
and  her  children ; "  and  that  the  dividends  from  time  to  time  to 
accrue  due  upon  the  8/.  per  cent.  Consolidated  Bank  Annuities, 
when  so  carried  over  to  the  last-mentioned  account,  as  and  when  the 
same  should  accrue  due,  should  be  paid  to  Susannah  Cooper,  then 
Susannah  Phillips ;  and  in  case  she  should  thereafter  marry,  then, 
upon  the  solemnisation  of  the  marriage  being  verified  by  affidavit, 
it  was  ordered  that  the  dividends  should  be  paid  into  her  own 
proper  hands  for  her  own  sole  and  separate  use  and  benefit  daring 
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her  life,  or  until  the  farther  order  of  the  Court ;  and,  upon  her  Phillips 
death,  all  parties  interested  in  such  last-mentioned  3^.  per  cent.  Phillips. 
Bank  Aiinuities  were  to  be  at  liberty  to  apply  to  the  Court. 

The  costs  were  paid  in  pursuance  of  this  decree,  and  the  residue 
of  the  said  one-third  part,  amounting  to  the  sum  of  3,297Z.  10s.  lid. 
82.  per  cent.  Consols,  was  carried  over  to  the  credit  of  the  cause 
to  an  account  intitled  "The  account  of  the  defendant  Susannah 
Phillips  and  her  children." 

Susannah  Phillips  intermarried  with  William  Cooper  *on  the       [  •^s  ] 
20th  of  July,  1847,  and  they  had  three  infant  children. 

Joseph  Phillips,  the  executor,  died  pending  the  suit. 

William  Cooper  and  his  wife  now  presented  their  petition  in  the 
suit,  praying  that  it  might  be  declared  that  it  was  fit  and  proper 
that  a  sum  of  1,000Z.,  part  of  the  said  one-third  share  of  the  said 
legacy  of  10,000Z.,  bequeathed  to  Susannah  Cooper  for  life,  ought 
to  be  advanced  to  her  in  pursuance  of  the  provisions  contained  in 
the  will  of  Sarah  Phillips  for  that  purpose ;  and  that  it  might  be 
raised  and  paid  to  Susannah  Cooper,  and  applied  by  her  for  her 
benefit,  on  such  terms  as  to  the  Cjurt  should  seem  reasonable. 

This  application  was  supported  by  the  affidavits  of  William 
Cooper  and  his  wife,  stating  that  William  Cooper  had  been  for 
thirteen  years  chief  clerk  in  a  shawl  warehouse  in  the  city,  and 
that  he  had  saved  1,000/.  in  that  employment ;  and  being  now 
desirous  of  commencing  business  on  his  own  account,  he  had 
arranged  to  enter  into  partnership  with  two  other  persons  of  great 
respectability  and  experience  as  shawl  warehousemen,  each  of  whom 
was  to  bring  in  1,000Z.  capital,  and  W.  Cooper  2,0001.,  and  the 
profits  were  to  be  divided  in  the  same  proportion.  There  were 
also  affidavits  by  two  independent  persons  that  W.  Cooper  was  a 
person  of  respectability  and  integrity,  and  that  the  business  of 
shawl  warehousemen  was  of  a  lucrative  kind,  and  that  the  proposed 
partnership  was  likely  to  succeed. 

Two  orders  of  Vice-Chancellor  Wigbam  were  also  produced,  by 
which  he  had  allowed  advances  to  be  made,  under  the  same  bequest, 
to  one  of  the  brothers  of  Susannah  Phillips,  long  after  he  had 
obtained  his  age  of  twenty-one,  in  order  to  enable  him  to  carry  on 
a  buuiness. 

Mr.  Bagshawe,  for  the  petition.  [  ^*  ] 

Mr.  Daniel,  Q.C.,  for  the  respondents. 
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Phillips 

Phillips. 
Aov,  10. 


Vicb-Chancbllor   Sir  W.   Paob    Wood    made   an   order    in    the 
following  form: 

Sell  BO  much  of  the  8,297/.  10«.  lid.  Consols,  mentioned  in  the 
prayer,  as  will  raise  1,000/. ;  and  let  the  1,000/.  be  paid  to  A.  and  B., 
trustees  appointed  by  the  Court  for  that  purpose;  and  let  them, 
out  of  the  same,  pay  the  first  premium  and  the  expense  of  effecting 
in  their  own  names  a  policy  of  assurance  for  the  life  of  the 
petitioner  William  Cooper  in  the  Legal  and  General  Life  Assurance 
Company  for  the  sum  of  1,000/. ;  and  let  them  thereout  pay  to  all 
parties  their  costs  of  this  application,  and  pay  over  tbe  balance  of 
the  said  1,000/.  to  the  petitioner  Susannah  Cooper ;  and  let  the  said 
policy  and  all  monies  to  be  payable  by  way  of  bonus  or  otherwise 
in  respect  thereof  be  paid  to  the  trustees,  and  held  by  them  upon 
the  trusts  of  the  will  of  Sarah  Phillips  in  the  petition  mentioned 
as  to  the  said  sum  of  8,297/.  10s.  lid.  Consols  ;  and  let  the  petitioner 
William  Cooper  execute  a  bond  in  a  proper  penalty  to  the  trustees 
for  securing  the  payment  by  him,  his  executors  or  administrators, 
of  the  sum  of  1,000/.,  and  also,  until  the  same  should  be  paid,  of 
the  premiums  hereafter  to  become  payable  for  keeping  up  the 
policy  during  his  life,  such  bond  not  to  be  put  in  suit  without  the 
leave  of  the  Court ;  and  any  party  is  to  be  at  liberty  to  apply. 


1853. 
Aov.  16. 

Wood,  V.-C. 

[45] 


NOHTON  V.  STEINKOPF. 

(Kay,  45—51 ;  S.  C.  23  L.  J.  Ch.  35 ;  18  Jur.  720 ;  2  W.  E.  34.) 

By  a  seltlement  made  in  contemplation  of  man-iage,  a  lady  assigned  a 
certain  sum  of  money  and  interest,  due  to  her  from  a  trading  firm,  to  one 
of  the  partners  in  the  firm  and  the  plaintiif,  as  trustees,  upon  trust,  to 
permit  the  fund  to  remain  in  the  hands  of  the  firm  until  the  trustees  should 
be  requested  by  the  settlor,  in  writing,  to  call  it  in,  and  upon  such  request 
to  call  in  and  compel  payment  of  the  same,  and  invest  it,  and  to  hold  such 
sum  and  the  investment  upon  the  tmsts  therein  mentioned ;  and  it  was 
provided,  tliat  it  should  be  lawful  for  the  trustees,  with  the  consent  of  the 
settlor,  after  giving  to  the  partner  ti-ustee,  or  any  other  member  of  the  firm, 
three  months*  notice  in  writing,  to  call  in  the  said  fund  ;  but  that,  so  long 
as  it  remained  in  the  hands  of  the  firm  with  the  consent  of  the  settlor,  the 
trustees  were  not  to  be  answerable  for  any  insufficiency  thereof.  The  firm 
suspended  payment,  and  made  a  composition  with  their  creditors ;  and  after 
the  suspension,  the  settlor,  for  the  first  time,  requested  the  tnistees  to 
call  in  the  fund.  The  plaintiff  thereupon  requested  his  co-trustee  to  pay 
the  money.  Upon  his  refusal  to  do  so,  the  plaintiff  filed  his  bill  against 
his  co-trustee  and  the  cestuis  que  trust,  to  have  the  trust  executed  by  the 
Court,  and  himself  indemnified :  Held,  that  the  partner  trustee  must  be 
considei'ed  as  having  the  fund  in  his  hands  from  the  expiration  of  three 
months  after  the  notice  i*equiring  him  to  pay  it ;  and  that,  thei-efure,  a 
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decree  for  payment  of  the  debt  might  be  made  against  him,  althotigli  the       Nobtox 
other  partner  in  the  firm  wae  not  a  party  to  the  suit.  r. 

If  adult  cestuis  que  trust  insist  upon  their  strict  rights,  the  Court  will     Steikkopf. 
not  exercise  any  discretion  for  the  benefit  of  other  cestuis  que  trust  who 
are  infants. 

By  an  indenture  of  settlement,  dated  the  28rd  of  June,  1846, 
and  made  between  Matilda  Steinkopf,  then  Matilda  Miller,  widow, 
of  the  first  part;   Augustus  Lewis  Steinkopf,  since  deceased,  of 
the  second  part ;  and  Quarles  Harris  and  William  Norton,  of  the 
third  part ;  after  reciting  that  the  said  Matilda  Miller  was  entitled 
to  a  certain  debt  of  1,200Z.,  then  due  to  her  from  the  said  Quarles 
Harris  and  his  partners,  and  reciting  that  there  was  issue  of  the 
said  Matilda  Miller  by  her  then  late  husband  Walter  Idle  Miller, 
two  children,  namely  Frederick  Norton  Miller  and  Matilda  Clarissa 
Miller  ;  and  that  a  marriage  was  intended  to  be  solemnised  between 
the  said  Matilda  Miller  and  the  said  Augustus  Lewis  Steinkopf,  it 
was  witnessed,  that  the  said  Matilda  Miller  thereby  assigned  to  the 
said  Quarles  Harris  and  William  Norton,  their  executors,  adminis- 
trators, and  assigns,  the  said  debt  of  1,200Z.,  due  to  the  said  Matilda 
Miller  from  the  several  persons  constituting  the  said  firm  of  Quarles 
Harris  &  Sons,  and  all  interest  then  due  and  thereafter  to  become 
due,  with  power,  in  the  name  or  names  of  the  said  Matilda  Miller, 
her  executors,  administrators,  or  otherwise,  to  recover  and  receive, 
and  give  sufiScient  receipts  for  the  said  debt,  interest,  and  premises ; 
to  hold  the  said  debt  and  premises  unto  the  said  Quarles  Harris 
and  William  Norton,  their  executors,  *administrators,  and  assigns,       [  ♦ie  ] 
in  trust  for  the  said  Matilda  Miller,  her  executors,  administrators, 
and  assigns,  until  the  said  marriage  should  be  solemnised;  and 
immediately  after  the  solemnisation  thereof,  upon  trust,  during  the 
life  of  the  said  Matilda  Miller,  to  permit  the  said  sum  of  1,200{.  to 
remain  in  the  hands  of  the  persons  from  time  to  time  constituting 
the  said  firm  of  Quarles  Harris  &  Sons,  until  the  said  Quarles 
Harris  and  William    Norton,  or  the  survivor  of   them,  or  the 
executors  and  administrators  of  such  survivor,  their  or  his  assigns, 
should  be  requested  by  the  said  Matilda  Miller,  in  writing  under 
her  hand,  to  call  in  and  require  payment  of  the  same ;  and  upon 
receipt  of  such  request  in  writing,  or  upon  the  decease  of  the  said 
Matilda  Miller,  which  should  first  happen,  upon  trust  to  call  in  and 
compel  payment  of  the  said  1,200/.,  and  to  lay  out  and  invest  the 
same  in  their  or  his  names  or  name  as  therein  mentioned,  and  to 
stand  possessed  of  the  said  sum  of  1,200/.  until  the  same  should  be 
called  in  and  invested  as  aforesaid,  and  afterwards  of  the  securities 
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Norton  in  or  upon  which  the  same  should  be  invested,  upon  certain  trusts, 
Stkin'kopp.  for  the  benefit  of  the  said  Matilda  Miller  and  her  said  two  children 
as  therein  mentioned ;  and  it  was  thereby  provided,  that  it  should 
be  lawful  for  the  trustees  or  trustee  for  the  time  being  of  the  said 
indenture,  with  the  consent  in  writing  of  the  said  Matilda  Miller, 
at  any  time,  after  giving  to  the  said  Quarles  Harris  or  any  of  his 
partners,  or  by  leaving  the  same  at  the  counting-house  for  the  time 
being  of  the  said  Quarles  Harris  &  Sons,  three  calendar  months 
notice  in  writing  of  such  their  intention,  to  call  in  and  demand 
payment  of  the  said  principal  sum  of  1,200Z.  so  vested  in  them  as 
aforesaid;  and  it  was  thereby  provided,  that  the  said  trustees  or 
trustee  should  not,  so  long  as  the  said  principal  sum  of  1,20(M.  or 
any  part  thereof  should,  with  the  consent  of  the  said  Matilda 
Miller,  remain  in  its  present  investment,  be  answerable  for  the 
insufficiency  thereof. 
[  47  ]  The  marriage  was  solemnised,  and  the  said  Augustus  Lewis 

Bteinkopf  shortly  afterwards  died. 

The  firm  of  Quarles  Harris  &  Sons  carried  on  business  as  wine 
merchants,  and  at  the  time  of  the  execution  of  the  settlement  it 
consisted  of  the  said  Quarles  Harris,  and  of  William  Bichard  Harris, 
and  James  Dawson  Harris. 

William  Bichard  Harris  had  since  died,  and  the  firm  now  consisted 
of  the  said  Quarles  Harris  and  the  said  James  Dawson  Harris,  the 
latter  of  whom  was  resident  and  carrying  on  business  at  Oporto,  in 
Portugal. 

The  debt  of  1,2001.  was  unsecured.  Interest  was  paid  thereon 
from  the  date  of  the  said  indenture  to  the  25th  of  December, 
1851. 

On  the  28th  of  November,  1851,  the  firm  of  Quarles  Harris 
&  Co.  suspended  their  payments. 

On  the  8rd  of  January,  1852,  Matilda  Steinkopf,  for  the  first 
time,  made  to  the  said  William  Norton  and  Quarles  Harris  a 
request  in  writing  to  call  in  the  said  monies. 

The  plaintiff,  William  Norton,  accordingly  called  upon  the  firm 
of  Quarles  Harris  &  Sons  to  repay  the  said  sum  of  1,200/.  They 
answered,  by  a  letter  dated  the  18th  of  January,  1862,  informing 
him,  that,  on  the  28th  of  November,  the  firm  were  compelled  to 
suspend  their  payments,  and  that  it  was  consequently  out  of  their 
power  to  comply  with  the  said  request. 

The  plaintiff  then  requested  the  said  Matilda  Steinkopf  to  take 
the  necessary  steps  to  obtain  the  direction  of  the  Court  as  to  the 
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coarse  proper  to  be  adopted  with  respect  to  the  recovery  of  the  said       Nobton 
trust  fund ;  but  she  declined  to  do  so,  and  the  plaintiff  had  no  fund    steinkopf. 
in  hand  applicable  to  the  purposes  of  the  said  trusts,  to  enable  him 
or  the  said  ^trustees  to  take  any  proceedings  to  enforce  payment  of       [  *48  ] 
the  said  debt. 

Pursuant  to  a  resolution  made  at  a  meeting  of  a  large  number  of 
the  creditors,  a  letter  of  license  was  granted  to  the  said  Quarles 
Harris  to  liquidate  the  estate,  under  the  inspection  of  Messrs. 
Tanqueray,  Complin,  Soanes,  and  Gardener ;  and  this  arrange- 
ment was  carried  into  effect  by  an  indenture  made  the  21st  of 
September,  1852,  between  the  said  James  Dawson  Harris  and 
Quarles  Harris  of  the  first  part ;  the  said  Aveling  Tanqueray  and 
Edward  Thomas  Complin,  as  such  inspectors,  of  the  second  part ; 
and  the  several  creditors  whose  names  and  seals  were  thereto  set 
and  affixed,  of  the  third  part. 

Part  of  the  estate  had  since  been  realised,  and  a  dividend  of  8«. 
in  the  pound  was  ready  to  be  paid  to  the  creditors. 

Under  these  circumstances,  William  Norton  filed  the  bill  in 
this  suit  against  the  said  Matilda  Steinkopf,  and  against  the 
said  Frederick  Norton  Miller  and  Matilda  Clarissa  Miller,  who 
were  infants,  and  also  against  the  said  Quarles  Harris,  praying 
that  the  trusts  of  the  indenture  might  be  performed  and  executed 
under  the  direction  of  the  Court,  and  that  the  plaintiff  might  be 
indemnified  and  paid  his  costs,  charges,  and  expenses ;  and  for 
further  relief. 

The  cause  now  came  on  to  be  heard,  upon  a  motion  for  a  decree  ^ 

''  according  to  the  prayer  of  the  bill,"  as  it  was  expressed  in  the 
notice  of  motion. 

There  was  an  affidavit  by  the  accountant,  who  had  been  investi- 
gating the  affairs  of  the  firm,  that  it  would  be  for  the  advantage  of 
the  unsecured  creditors  of  the  firm  to  accept  the  proposed  compro- 
mise. It  was  proved  also,  that  part  of  the  stock  in  trade  of  the 
firm  consisted  of  wines,  which  *were  subject  to  claims  by  persons  [  *^^  ] 
who  had  liens  upon  them,  and  it  would,  therefore,  take  time  to 
realise  them  advantageously. 

Mr.  De  Oex,  for  the  plaintiff,  suggested  that  he  should  be 
allowed  to  accept  the  terms  of  compromise  about  to  be  concluded 
with  the  other  creditors  of  the  firm. 

Mr.  Bolt,  Q.C.,  and  Mr.  Eddis,  for  Matilda  Steinkopf  and 
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NoBTON       her  children,  insisted,  on  behalf  of  their  adult  clients,  apon  their 
Stbikkopf.    strict  rights. 

(The  Yicb-Chancellor  thought  he  could  not  exercise  his  discretion 
in  the  matter  as  the  adult  defendants  so  insisted.) 

Mr,  Rtiasell,  Q.G.,  for  the  defendant  Quarles  Harris : 
My  client  is  a  trustee,  there  can  be  no  personal  claim  against  him. 

(The  Yiob-Ghancellor  :  He  is  also  one  of  the  firm  who  are 
indebted  to  the  trustees.  It  may  be  a  question  too,  whether,  as 
trustee,  every  moment  of  default  on  his  part,  after  the  notice  to 
call  in  the  fund  was  given  to  him,  was  not  a  breach  of  trust.) 

There  can  be  no  decree  against  him  as  a  debtor,  unless  the  other 
partners  are  before  the  Court ;  nor  is  this  the  relief  sought  by  the 
motion  for  the  decree,  which  is  altogether  too  indefinite.  The 
notice  of  motion  ought  to  specify  the  decree  which  the  plaintiff 
thinks  himself  entitled  to  (i). 

Vicb-Chancbllor  Sir  W.  Page  Wood: 

A  request  has  been  made  to  the  trustees  to  call  in  the  trust-fund, 
according  to  the  terms  of  the  settlement.  The  defendant  Harris 
has  not  called  it  in,  and  says  that  he  cannot  pay  it.  The  plaintiff 
[  *^^^  ]  has  done  his  best  to  realise  *the  fund,  by  demanding  payment  from 
the  firm;  and  upon  the  expiration  of  three  months  from  the  receipt 
of  the  notice  given  by  him  to  Mr.  Harris,  it  became  the  duty  of 
%  that  gentleman  to  pay  over  this  money  :  and  I  must  consider  that 

the  fund  was  from  that  time  in  his  hands  as  a  trustee. 

The  difficulty  in  point  of  form  is  of  no  real  substance.  Mr.  RmseWs 
client  has  got  the  trust-fund  in  his  hands,  and  I  must  consider  him 
iu  default  for  not  realising  it  upon  receiving  notice  from  the  cestui 
que  trust.  Within  a  certain  time  after  the  notice  was  given,  the 
money  ought  to  have  been  got  in,  that  is  to  say,  paid.  It  was  the 
duty  of  this  trustee  to  call  upon  himself  and  his  co-partners  to  pay 
this  debt.  They  were  each  liable,  for  though  an  action  must  have 
been  brought  against  them  jointly,  the  remedy  would  have  been 
joint  and  several.  Each  was  distinctly  liable  for  the  debt.  There- 
fore the  case  is  not  improved  by  the  money  having  got  into  his 
hands  originally  as  one  of  the  partners  in  this  firm. 

Now,  as  I  have  here  this  gentleman,  who,  not  having  become 
bankrupt  or  insolvent,  must  be  treated  as  a  solvent  partner  in  the 
(1)  See  15  &  16  Vicf.  c.  86,  a.  15. 
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firm  which  owed  this  money,  I  must  assume  that  he  had  this  money 
in  his  hands  at  the  proper  time  after  the  notice,  and  having  it,  the 
fund  being  at  home,  he  is  liable  to  pay  it  over;  for  I  must  consider 
either  that  he  has  not  done  his  duty  in  getting  in  the  fund,  and  is 
thus  liable,  or  that  he  has  got  in  the  money,  which  is  probably  the 
more  correct  view.    In  either  case  he  would  be  answerable. 

I  should  be  extremely  sorry  to  hold  that  a  motion  for  a  decree 
differs  in  any  way  from  the  hearing  of  the  cause,  or  that  under 
that  form  of  proceeding  the  parties  should  not  be  entitled  to  all  the 
relief  which  they  could  have  at  *the  hearing.  If  I  were  so  to  decide, 
a  motion  for  decree  would  be  an  extremely  perilous  proceeding, 
because,  in  the  event  of  the  defendant  not  appearing,  the  parties 
would  run  the  risk  of  losing  a  portion  of  their  remedy,  and  the 
consequence  would  be,  that  the  whole  beneficial  object  of  the  Act 
of  Parliament  would  be  lost. 

There  is,  however,  in  this  bill  an  express  prayer  that  the  trusts 
may  be  performed.  That  is  enough  to  put  Mr.  Harris  on  his  guard, 
and,  coupled  with  the  statements  in  the  bill,  to  inform  him  that 
the  relief  sought  would  be,  that  the  trusts  which  ought  to  have  been 
performed  before  the  bill  was  filed,  might  now  be  carried  into 
execution  under  the  direction  of  the  Court. 

Direct  payment  of  the  capital  fund  into  Court  on  or  before  the 
first  day  of  Hilary  Term.  Take  an  account  of  whatever  may  be 
due  in  respect  of  interest  on  the  capital  fund.  Adjourn  the  further 
consideration,  and  reserve  all  the  costs. 


190BT0N 

r. 
Stein  KOPF. 


[♦51] 


LACHLAN  V.   KEYNOLDS. 

(Kay,  52-56;  S.  C.  23  L.  J.  Ch.  8 ;  2  W.  E.  49.) 


1853. 
Not.  17. 


Ill  a  sale  by  the  direction  of  the  Court,  the  particulars  of  sale  stated,  that  Wood,  V.-C. 
Lot  12  comprised  a  house  '*  at  present  in  the  occupation  of  C,  at  a  rental  [  52  J 
of  per  annum  42/."  The  purchaser  of  this  lot  paid  the  deposit,  and  his 
purchase  was  confirmed  by  order  absolute,  and  he  then  obtained  an  order 
for  payment  of  the  remainder  of  the  purchase-money  into  Court.  The 
purchaser  afterwards  discovered  that  C.  was  not  tenant  to  the  vendors,  but 
to  some  person  who  claimed  by  an  adverse  title :  Held,  that  the  description 
in  the  particulars  of  sale  must  mean  that  C.  was  tenant  to  the  vendors  for 
a  limited  period  at  a  given  rent,  and  that  this  was  a  representation  so 
different  from  the  fact,  that  it  amounted  to  such  bad  faith  on  the  vendor's 
part,  as  would  induce  the  Court  to  discharge  the  purchaser  from  his 
contract. 

This  was  a  motion  on  behalf  of  J.  Biffin,  the  purchaser  of  Lot  12, 
under  a  sale  by  the  Court  of  Chancery,  that  he  might  be  discharged 


524  1868.    CH.    KAY,  62—58.  [b-b. 

Laculan  from  his  purchase ;  and  that  the  sum  of  96/.,  paid  by  him  as  a 
Rbynolds.  deposit,  pursuant  to  the  conditions  of  sale,  might  be  repaid  to  him, 
with  interest  from  the  time  of  such  payment ;  and  that  the  costs, 
charges,  and  expenses  of  the  said  J.  Biffin,  incurred  by  him  in  and 
about  his  said  purchase  and  investigating  the  title  thereto,  and  of 
and  incident  to  this  application,  might  be  taxed  and  paid  by  the 
plaintiff  to  the  said  J.  Biffin ;  or  that  such  other  order  might  be 
made  as  to  the  Court  might  seem  proper. 

Lot  12  was  described  in  the  particulars  of  sale  as  follows:  "Lot  12 
comprises  No.  18,  York  Place,  adjoining  Lot  11,  of  a  similar  descrip- 
tion, at  present  in  the  occupation  of  Mistress  Clarke,  at  a  rental  of 
per  annum  421. ; "  and  the  particulars  stated  that  the  premises 
might  be  viewed  by  permission  of  the  tenant;  and  that  particulars, 
with  conditions  of  sale,  might  be  obtained  on  the  premises.  Certain 
conditions  of  sale  were  annexed  to  the  particulars,  and  the  second 
and  third  of  such  conditions  were  as  follows :  "  2.  Each  purchaser, 
at  the  time  of  sale,  shall  pay  into  the  hands  of  Mr.  Marsh,  the 
auctioneer,  a  deposit  of  lOL  per  cent,  on  the  amount  of  the  purchase- 
money."  '*  8.  The  purchaser  of  each  lot  shall,  at  his  or  her  own 
expense,  obtain  and  confirm  the  Master's  report  of  purchase,  and 
shall,  on  or  before  the  2nd  of  November  next,  pay  the  balance 
of  the  purchase-money  into  the  Bank  of  England,  in  the  name 
[  ♦sa  ]  and  with  the  privity  of  the  Accountant-General  *of  the  Court  of 
Chancery,  to  the  credit  of  the  cause  '  Lachlan  v.  Reyiiolds,'  to  an 
account  to  be  intitled  '  The  produce  of  Sales  of  Beal  Estates ; '  and 
on  such  payment  being  made,  each  purchaser  shall  be  entitled  to 
the  rents  and  profits  from  the  next  quarter-day,  with  a  proportionate 
part  of  the  rents  and  profits  of  the  current  quarter." 

On  the  8rd  of  September,  1853,  the  plaintiff's  solicitor  delivered 
to  the  purchaser's  solicitor  abstracts  of  the  title  to  the  said  lot. 

On  the  20th  of  October,  1858,  certain  requisitions  on  the  title 
were  delivered  to  the  plaintiff's  solicitor,  amongst  which  was  one  in 
the  following  words :  "  15.  Produce  and  furnish  abstract  or  copy 
of  any  agreement  with  the  tenant ;  or  how  do  the  vendors  evidence 
the  tenancy  according  to  the  particulars  ?  " 

On  the  26th  of  October,  1858,  the  plaintiff's  solicitor  sent  the 
following  answer  to  such  requisition:  "The  vendors  have  no 
agreement  in  their  possession  with  the  tenant,  nor  is  the  present 
rent  paid  to  the  vendors ;  but  they  will  procure  an  attornment  from 
the  present  tenant  to  the  purchaser,  or  else  deliver  possession  to 
him." 
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On  the  29th  of  October,  1858,  a  renewal  of  the  original  requisition      Lachlan 
was  delivered  to  the   plaintiff's   solicitor,  as  follows :   "  15.  The    Reynolds. 
answer  to  this  requisition  is  not,  we  submit,  sufficient.     Is  there 
any  agreement  ?    "Who  receives  the  rent  ?    When  did  the  tenancy 
commence?  " 

On  the  4th  of  November,  instant,  the  plaintiff's  solicitor  delivered 
a  further  answer  (dated  the  8rd  of  November)  to  the  said  requisi- 
tion, as  follows :  ''  15.  I  cannot  furnish  a  more  satisfactory  reply 
than  that  given.  The  tenant  in  *the  house  holds  under  some  [  *54  ] 
person  who  has  illegally  obtained  possession  of  the  premises,  and 
whom  it  will  be  necessary  to  eject,  should  the  tenant  not  consent  to 
attorn  to  the  purchaser.'* 

J.  Biffin  purchased  Lot  12  as  an  investment,  and  not  with  the 
intention  of  residing  in  the  house.  The  Master's  report  of  the 
purchase,  dated  the  80th  of  June,  1858,  was  confirmed  by  orders 
nisi  and  absolute,  dated  respectively  the  1st  and  18tb  of  July,  1858. 
On  the  4th  of  November,  1858,  the  purchaser  moved  for  leave  to 
pay  the  balance  of  his  purchase-money  into  Court,  which  was 
accordingly  given. 

Mr.  Bacon^  Q-C,  and  Mr.  Horsey,  for  the  motion,  said,  that 
the  purchaser  had,  in  fact,  bought  a  lawsuit,  for  the  vendors  had 
merely  a  right  of  entry  when  the  property  was  put  up  for  sale.  The 
delay  which  bringing  an  ejectment  against  the  occupant  would 
cause,  was  a  sufficient  reason  for  discharging  the  purchaser  from 
his  contract :  Lechmere  v.  Brasi€r(\),  Calvert  v.  Qoi^frey  (2). 

Mr.  Bailey,  Q.C.,  conird,  said,  that  the  purchaser  merely  bought 
the  property  as  an  investment ;  that  it  would  not  take  long  to  eject 
the  occupant;  and  that  if  there  were  any  diminution  of  the  value 
on  that  account,  it  would  be  a  matter  for  compensation. 

Vicb-Chancrllor  Sir  W.  Page  Wood  : 

I  have  a  very  clear  opinion  in  this  ca^e.  If  there  be  one  thing 
which  the  Court  insists  upon  more  than  another  in  dealings  between 
vendor  and  purchaser,  it  is  that  there  ^should  be  perfectly  good  [  'ss  j 
faith  on  the  part  of  the  vendor  in  the  representations  which  he 
makes  to  the  purchaser.  It  would  be  strange  indeed,  if,  in  sales 
made  by  the  direction  of  the  Court,  this  i  ule  should  be  less  stringent. 
In  this  case,  the  vendors  put  up  for  sale  property  which  was  thus 

(1)  22  B.  E.  130  (2  J.  &  W.  287).         (2)  63  R.  B.  24  (6  Beav.  97). 
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Laculan  described  in  the  particulars  of  sale :  ''  At  present  in  the  occupation 
Betnolos.  of  Mrs.  Clarke,  at  a  rental  of  per  annum,  42Z."  That  must  mean 
that  Mrs.  Clarke  was  tenant  for  a  limited  period  to  the  vendors  at 
the  given  rent.  The  vendors  knew  perfectly  well,  at  the  time  when 
they  so  described  the  property,  that  Mrs.  Clarke  was  in  occupation 
adversely  to  the  vendors,  and  that  she  had  got  the  possession,  which 
could  only  be  recovered  from  her  by  ejectment,  and  all  that  the 
vendors  had  was  a  right  of  entry.  Whether  that  was  a  proper 
subject  of  sale  at  all  may  be  a  question.  I  do  not,  however,  pro- 
ceed upon  that  ground,  but  upon  this,  that  the  vendors  knew  that 
the  possession  was  hostile,  and  they  represented  it  as  the  possession 
of  their  own  tenant ;  and  that  is  quite  enough  to  justify  me  in  saying 
that  I  will  not  hold  the  purchaser  bound  by  a  contract  to  purchase, 
which  he  made  upon  the  faith  of  that  representation. 

I  do  not  think  that  there  has  been  any  waiver  of  the  objection  ; 
the  correspondence  which  passed  concerning  the  requisitions  upon 
the  abstract  shows,  that,  when  the  purchaser  asked  under  what 
agreement  Mrs.  Clarke  held,  the  answer  was  that  she  did  not  pay 
rent  to  the  vendors,  but  that  she  would  attorn.  I  do  not  think 
that  that  was  sufficient  to  inform  the  purchaser  that  she  held 
adversely.  When  the  purchaser  moved  to  pay  the  balance  of  his 
purchase-money  into  Court,  he  had  no  notice  that  Mrs.  Clarke  was 
a  hostile  occupant. 
[  *56  ]  It  is  said  that  this  property  was  only  purchased  as  an  ^invest- 

ment,  and  that  the  vendors  can  secure  that  object  to  the  purchaser 
by  bringing  an  ejectment  against  the  occupier,  or  giving  the  purchaser 
meanwhile  interest  on  his  money,  or  a  compensation  for  the  objects 
he  had  in  view ;  but  I  think  that  the  purchaser  is  entitled  to  say 
that  the  representation  made  to  him  was,  that  he  could  get  posses- 
sion at  any  time.  And  as  this  is  not  a  case  of  accidental  delay,  but 
a  question  whether  or  not  there  was  good  faith  in  the  representation 
which  was  made  to  the  purchaser ;  and  there  being,  as  I  think,  a 
want  of  such  good  faith,  I  should  not  consider  it  at  all  proper,  if  he 
is  dissatisfied,  to  hold  him  to  his  contract.  Therefore,  an  order 
must  be  made  in  the  form  of  the  order  in  Calvert  v.  Godfrey  Q). 
The  deposit  must  be  returned  ;  but,  as  it  has  not  borne  interest,  I 
do  not  think  I  can  give  interest  in  this  proceeding. 

(1)  6  Beav.  97. 
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COLES   V.    SIMS.  185.S. 

Aor.  18. 
(Kay,  66—70  ;  S.  C.  23  L.  J.  Ch.  258.)  

[Affirmed  on  appeal  as  reported  in  5  D.  M.  &  G.  1.] 


BOYSE   V.  EOSSBOKOUGH.  .^,«53 

Nov.  4. 
(Kay,  71—114 ;  affd.  18  Jur.  205.)  I>e(f.  6. 

Held  on  demurrer,  under  the  old  practice  of  the  Court  of  Chancery,  tliat 
a  bill  could  be  maintained  by  a  devisee  of  the  legal  estate  in  real  property, 
who  was  in  possession,  for  the  purpose  of  establishing  the  will  against  the 
testator's  heir-at-law,  although  the  heir  had  brought  no  action  of  ejectment 
against  the  devisee. 

[The  Probate  Division  of  the  High  Court  now  has  jurisdiction  to  establish 
wills  of  real  estate  against  the  heir.] 


DOUGLAS  V.   FELLOWS.  i853. 

(Kay,  114—122;  S.  C.  23  L.  J.  Ch.  167  ;  2  W.  B.  654.)  ^^  ^• 

A  will  contained  a  legacy  of  300Z.  to  Commodore  P.  D.,  of  S.,  and  a  like  Wood,  V.-C. 
legacy  to  the  children  of  P.  H.  D.  This  last  legacy  was  claimed  by  the  [  H*  ] 
three  children  of  H.  0.  D.,  and  also  adversely  by  the  five  children  of 
P.  D.,  whose  real  name  was  P.  J.  D.  P.  J.  D.  and  H.  O.  D.  were  both  in 
the  same  degree  of  relationship  to  the  testatrix,  and  she  had  given  like 
legacies  to  their  brothers  and  sisters.  H.  0.  D.  was  dead  at  the  date  of  the 
will:  Held,  that  the  previous  gift  to  Commodore  P.  D.,  and  the  fact  that 
the  gift  was  not  to  the  children  of  *'  the  said"  P.  H.  D.,  together  with  the 
intention  manifested  in  the  will  to  provide  for  all  the  members  of  the  D. 
family,  was  sufficient  to  enable  the  Court  to  decide,  upon  the  face  of  the 
will,  that  the  children  of  H.  O.  D.  were  intended,  although  there  was  no 
reference  to  him  as  **  the  late  "  H.  0.  D. 

-  Held,  also,  that  this  construction  did  not  stiike  out  the  name  **  P.,"  but 
treated  it  as  having  been  used  by  mistake. 

Held,  lastly,  that  extrinsic  evidence  of  the  intention  of  the  testatrix  was 
not  admissible,  although  it  might  have  been  if  there  had  been  only  one 
class  of  claimants. 

This  was  a  claim  by  the  three  children  of  Henry  Osborn  Douglas 
against  the  executors  of  the  will  of  Ann  Strutt  and  the  children  of 
Peter  John  Douglas,  five  in  number,  for  a  legacy  of  800/.  and 
interest. 

Ann  Strutt,  late  of  Camberwell,  in  the  county  of  Surrey,  the  wife 
of  Joseph  Strutt,  of  the  same  place,  in  her  last  will,  dated  the  4th 
of  August,  1842,  and  made  in  execution  *of  a  power  given  to  her       [  'lis  ] 
by  her  marriage  settlement,  expressed  herself  as  follows:  *'  I  give 
and  bequeath  unto  Lady  Charlotte  Jephson,  of  Pelham  Crescent, 
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DouoLAs     Old  Brompton,  in  the  county  of  Middlesex,  widow,  the  sum  of  SOW., 

Fellows,     part  of  the  sum  of  1,770Z.  Bank  Stock  standing  in  the  names  of 

Timothy  Richardson  and  Thomas  Fellows.     I  give  and  bequeath 

unto Barny,  the  wife  of  the  Eev.  John  Barny,  of  East  Charlton 

Somertson,  in  the  county  of  Somerset,  clerk,  the  sum  of  800/., 
further  part  of  the  said  Bank  Stock.  I  give  and  bequeath  unto 
Commodore  Peter  Douglas,  now  or  late  of  Portsea,  in  the  county  of 
Southampton,  the  sum  of  800Z.,  further  part  of  the  said  Bank  Stock. 
I  give  and  bequeath  unto  Charles  Smith,  of  Charlton,  in  the  county 
of  Kent,  now  or  late  a  cadet  in  the  Military  College,  Woolwich,  in 
the  said  county  of  Kent,  the  sum  of  800Z.,  further  part  of  the  said 
Bank  Stock.  I  give  and  bequeath  to  the  children  of  Peter  Henry 
Douglas  the  sum  of  800^.,  further  part  of  the  said  Bank  Stock, 

equally  to  be  divided  between  them.     I  give  and  bequeath  to 

Friend,  the  wife  of  Captain Friend,  the  sum  of  186Z.,  further 

part  of  the  said  Bank  Stock.    I  give  and  bequeath  to Hammond, 

the  wife  of Hammond,  the  sum  of  185/.,  residue  of  the  said 

Bank  Stock.  I  am  not  aware  of  the  residences  of  the  said  two  last- 
mentioned  legatees." 

The  will  also  contained  a  bequest  to  the  children  of  "  the  said" 
Lady  Jephson. 

The  testatrix  appointed  the  said  Timothy  Bichardson  and  Thomas 
Fellows  her  executors.  She  died  in  March,  1850,  and  her  executors 
proved  her  will. 

There  were  six  brothers  and  sisters  of  the  Douglas  family,  all 
cousins  to  the  testatrix.  One  of  them,  named  Henry  Osbom 
Douglas,  and  usually  called  Henry  Douglas,  was  the  father  of  the 
[  *116  ]  plaintiffs,  and  had  died  in  1820,  leaving  ^the  plaintiffs  his  only 
children.  Another  brother  was  Peter  John  Douglas,  formerly  a 
commodore  and  now  an  admiral  in  the  Royal  Navy ;  Peter  John 
Douglas  had,  at  the  date  of  the  will,  and  at  the  death  of  the  testa- 
trix, five  children,  who  were  defendants  to  this  claim.  There  was 
no  brother  named  Peter  Henry  Douglas.  Of  the  six  brothers  and 
sisters  of  the  Douglas  family,  one  died  without  issue  long  before 
the  testatrix.  Two  of  the  sisters  were  widows,  in  good  circumstances, 
and  without  children.  The  sixth  was  the  mother  of  Mrs.  Barny,  to 
whom  a  legacy  was  given,  and  who  was  her  only  child.  The  state 
of  the  Douglas  family  was  known  to  the  testatrix,  but  she  did  not 
know  where  the  children  of  Henry  Osborn  Douglas  resided,  and  it 
did  not  appear  that  she  knew  that  there  were  children  of  Peter 
John  Douglas. 
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]>/?•.  CaUns,  for  the  plaintiflFs,  ofifered  evidence  of  the  intention      Douolab 
of  the  testatrix  in  making  this  bequest.  Fellows. 

Mr.  Wigram,  Q.C.,  for  the  children  of  Commodore  Douglas, 
objected  to  this  evidence  being  received. 

Mr.  Cairns  : 

The  description  of  the  children  applies  with  exactly  equal 
inaccuracy  to  two  classes  of  children,  those  of  Peter  John  Douglas 
and  Henry  Osborn  Douglas.  Therefore,  the  case  is  like  a  gift  of  a 
subject  by  a  description  which  will  apply  to  two,  and  it  comes 
within  the  rule  laid  down  by  Tikdal,  Ch.  J.,  in  Miller  v.  Travers  (i). 
[He  also  cited  Lindgren  v.  LiHdgren{2)  and  Doe  d.  Hiscocks  v. 
Hiscocks  (3)  upon  this  point. 

(The  Vice-Chancbllor  referred  to  Beaumont  v.  FcM(4).)] 

The  Yice-Chamgellor  intimated  that  he  could  not  receive  the       T  li9  ] 
evidence. 

Mr.  Wigra^n,  Q.C. : 

The  question  is,  not  whether  the  children  of  one  of  these  persons 
are  entitled,  but  whether  the  children  of  either  are  excluded.  The 
real  mode  of  construing  this  will  is  to  read  it  as  though  the  word 
"  and  "  were  inserted  between  *'  Peter  "  and  "  Henry."  [He  cited 
Lord  Cavioys  v.  Blundell{b)  and  Hyall  v.  Hannam  (6).] 

Mr.  Hodgson  for  the  executors. 

The  reply  was  not  called  for. 

Vice-Chancbllor  Sir  W.  Page  Wood  : 

I  think,  that,  without  admitting  the  evidence  of  intention  in  [I20] 
this  case,  I  must  decide  against  Mr.  Wigram's  clients;  but  I 
should  be  most  reluctant  to  have  it  supposed  that  I  should  be 
inclined  to  admit  this  evidence.  I  think  that  the  only  case  in 
which  it  would  be  admissible  might,  perhaps,  be  that  imaginable 
case  which  was  hinted  at  in  Doe  v.  Hiscocks  (7),  where,  the 
description  used  being  incorrect  and  equally  inapplicable  to  two 
persons,  an  equivocation  arises. 

If  that  be  law  in  any  sense,  it  must  mean,  that,  where  all  the 

(1)  34  B.  B.  703  (8  Bing.  244).  (5)  73  R.  R.  257  (1  H.  L.  0.  792). 

(2)  73  R.  R.  385  (0  Beav.  358).  (6)  76  R.  R.  201  (10  Beav.  536). 

(3)  52  R.  R.  US  (5  M.  &  W.  363).  (7)  52  R.  R.  748  (5  M.  &  W.  373). 

(4)  2  P.  Wms.  140 

R.R. — VOL.  CI.  84 


580  18S8.    CH.    KAY,  120—121.  [r.r. 

DouoLAsi     legitimate  evidence  has  been  admitted,  and  two  classes  of  persons, 

Fblw)ws      improperly   designated,   seem   to   be   equally   pointed  at  by  the 

words  of  the  will,  an  equivocation  then  arises ;  just  as  in  the  case 

where  there  are  two  manors  of  Dale,  either  of  which  might  have 

been  designated  by  the  words  of  the  will. 

However,  that  question  does  not  arise  here,  because  it  appears 
to  me  that  there  is  sufficient  in  the  evidence  which  is  strictly 
admissible  to  incline  the  balance  in  favour  of  the  plaintififs. 

I  derive  some  comfort  in  cases  of  this  kind,  in  which  the  Court 
must  more  or  less  guess  at  the  meaning  of  the  testator,  from  the 
authority  of  Fox  v.  Collins  (1),  in  which  there  was  a  gift  to  "  the 
said  "  Ann  Collins,  and  there  were  two  persons  of  that  name 
mentioned  in  the  will ;  and  Lord  Northington  said,  that  he  felt  it  to 
be  his  duty  to  decide  that  there  was  no  intestacy,  if  he  could  by 
any  means  determine  from  the  will  which  of  the  two  was  intended. 

Unless  I  in  this  case  adopt  Mr.  Wigram's  suggestion  of  inserting 
[♦121]  the  word  "and"  between  the  words  "Peter"  and  *" Henry,"  I 
think  that  no  doubt  as  to  the  meaning  of  the  testatrix  arises  here. 
There  is,  first,  a  gift  to  Commodore  Peter  Douglas,  whose  real 
name  was  Peter  John  Douglas.  He  is  described  in  the  will  as  of 
Portsea  in  Southampton.  Then  there  are  legacies  to  two  or  three 
persons,  and  then  a  legacy  to  the  children  of  Peter  Henry  Douglas, 
not  of  "  the  said  "  Peter  Henry  Douglas,  as  when  she  gives  to  the 
children  of  Lady  Jephson,  which,  if  she  meant  to  refer  to  the 
children  of  Peter,  one  would  naturally  expect  to  find.  Besides, 
there  is  the  external  fact  that  Henry  Osborn  Douglas  stood  in  the 
same  degree  of  relationship  to  the  testatrix  as  Peter  John  Douglas. 
They  were  both  members  of  the  same  family.  Taking  it  to  be  a 
gift  to  the  children  of  one  person,  and  not  of  two,  and  having  to 
decide  on  the  face  of  the  will  who  was  intended,  I  think,  that,  if 
the  testatrix  had  intended  the  legacy  for  the  children  of  Commodore 
Peter  Douglas,  whom  she  had  before  so  fully  described,  she  would 
hardly  have  given  him  a  second  name  without  referring  to  him  as 
"  the  said."  I  notice,  also,  that  she  had  provided  for  that  branch 
of  the  family  by  giving  to  Commodore  Douglas  a  legacy  of  the 
same  amount ;  and,  therefore,  she  would  be  more  likely  to  intend 
this  legacy  of  8002.  as  a  provision  for  the  children  of  the  deceased 
Henry  Osborn  Douglas ;  and  though  one  might  have  expected  to 
find  a  reference  to  him  as  "the  late"  Henry  Osborn  Douglas, 
yet  I   think  that   the  want  of  such  reference  is  not  enough  to 

(1)  2  Eden,  107. 
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counterbalance  the  effect  of  the  other  circumstances  to  which  I 
have  referred. 

Mr.  Wigram  says,  that,  by  thus  deciding,  I  strike  out  the  word 
"Peter,"  but  I  do  not  think  that  I  do.     I  only  decide  that  she 
used  that  name  by  mistake ;  and  the  fact,  which  is  in  evidence, 
that  she  did  not  know  where  these  children  resided,  accounts  for 
her  not  having  described  them.     Putting  in  the  word  **  and,"  as 
Mr.  Wigram  suggested,  would  be  doing  much  more  violence  to  the 
will.    It  *is  true  that  it  might  not  be  of  such  material  consequence 
here  as  in  other  cases ;  but  if  the  word  "  each  "  might  be  inserted 
in  a  like  case,  where  more  than  two  names  were  used,  a  very  serious 
effect  might  be  produced.     This  argument  assumes  that  it  is  not 
probable  that  the  testatrix  would  omit  to  provide  for  the  children 
of  Hepry  Osborn  Douglas ;  but  there  is  no  other  instance  in  the 
will  of  her  giving  a  legacy  to  the  children  of  two  persons  together. 
The  legacy  to  his  children  is  consistent  with  what  appears  to  be 
her  object,  namely,  to  divide  this  fund  equally  among  a  certain 
class  of  persons,  or  their  children  ;  whilst  there  would  be  a  further 
consequence,  if  I  were  to  adopt  Mr.  Wigram's  view,  that,  the  tes- 
tatrix having  given  a  legacy  of  8002.  already  to  Commodore  Douglas, 
his  children  would  be  further  let  in,  although  more  numerous  than 
Henry's,  to  share  equally  with  the  three  children  of  Henry  Osborn 
Douglas.      That  is  not  a  very  probable  intention,  looking  to  the 
equal  degree  of  relationship  of  Peter  and  Henry  to  the  testatrix. 

Therefore,  upon  the  face  of  the  instrument  itself,  I  think  there 
is  sufficient  to  show  that  the  children  of  Henry  Osborn  Douglas 
were  intended.  The  plaintiff's  claim  must  be  allowed.  The  costs 
must  come  out  of  the  estate. 


Douglas 

V, 

Fkllows, 
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LOOSEMORE  v.  KNAPMAN. 

(Kay,  123—133 ;  S.  C.  23  L.  J.  Ch.  174 ;  2  W.  B.  664.) 

Even  before  Locke  King's  Act  an  annuity  by  way  of  jointure  secured 
by  marriage  settlement  upon  the  settlor's  real  estate  was  payable  primarily 
thereout,  notwithstanding  that  the  settlement  contained  a  covenant  by  the 
settlor  for  payment  of  the  annuity. 

A  testator's  personal  estate  was  not  liable  to  exonerate  his  real  estate 
from  a  charge  except  where  the  real  estate  was  charged  with  the  repayment 
of  money  by  which  the  personal  estate  had  been  augmented. 

By  an  indenture,  dated  the  Slst  of  January,  1833,  and  made 
between  William  Knapman  of  the  first  part,  Sarah  Loosemore  of 
the  second  part,  and  Samuel  Robert  Topping  and  Robert  Loosemore 
of  the  third  part,  after  reciting  that  a  marriage  had  been  agreed 

84—2 
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L008BM0RE  upon,  and  was  intended  shortly  to  be  solemnised,  between  the  said 
Knapman  William  Knapman  and  Sarah  Loosemore,  and  reciting  the  title 
of  'William  Knapman  to  certain  real  estates,  and  that,  on  the  treaty 
for  the  said  intended  marriage,  it  was  agreed  that  the  said  William 
Knapman  should  secure  to  the  said  Sarah  Loosemore,  during  the 
joint  lives  of  herself  and  him  the  said  William  Knapman,  an 
annuity  or  yearly  sum  of  50L  for  her  separate  use  bj-  way  of  pin 
money,  and  also  during  the  life  of  her  the  said  Sarah  Loosemore, 
in  case  she  should  survive  him  the  said  William  Knapman,  an 
annuity  or  yearly  sum  of  200/.  by  way  of  jointure  and  in  bar  of 
dower  in  manner  thereinafter  expressed :  [the  said  William  Knap- 
man thereby  appointed  and  demised  certain  freehold  hereditaments 
to  the  use  of  the  said  Samuel  Robert  Topping  and  Robert  Loosemore, 
their  executors,  administrators,  and  assigns,  for  the  term  of  500  years, 
without  impeachment  of  waste,  upon  the  trusts  thereinafter  declared 
concerning  the  same.  And  the  said  William  Knapman  thereby 
also  demised  unto  the  said  Samuel  Robert  Topping  and  Robert 
Loosemore,  their  executors,  administrators,  and  assigns,  certain 
leaseholds  held  for  long  terms  of  years,  for  the  remainder  of  the 
terms  for  which  the  same  were  respectively  held,  except  only  the 
last  ten  days  thereof,  at  the  yearly  rent  of  a  peppercorn,  if  the  same 
should  be  lawfully  demanded,  upon  the  trusts  thereinafter  declared 
concerning  the  same.  And  the  said  W^illiam  Knapman  thereby 
covenanted  with  the  said  Samuel  Robert  Topping  and  Robert 
Loosemore,  their  executors,  administrators,  and  assigns,  that,  in 
case  the  said  intended  marriage  should  take  effect,  and  the  said 
William  Knapman  should  die  in  the  lifetime  of  the  said  Sarah 
Loosemore,  the  heirs,  appointees,  executors,  administrators,  or 
assigns  of  him  the  said  William  Knapman  should,  from  and  after 
his  death  during  the  life  of  the  said  Sarah  Loosemore,  pay  unto 
the  said  Sarah  Loosemore,  and  her  assigns,  the  yearly  sum  of 
200Z.,  by  equal  quarterly  payments.  And  it  was  thereby  agreed 
and  declared,  between  and  by  the  parties  thereto,  that  the  said 
trustees  should  hold  the  said  freehold  and  leasehold  hereditaments 
[  126  ]  and  premises  respectively,]  upon  trust  to  permit  and  suffer  the 
eaid  William  Knapman,  his  heirs,  appointees,  executors,  adminis- 
trators, and  assigns  respectively,  to  receive  and  take  the  rents, 
issues,  and  profits  of  the  said  several  freehold  and  leasehold  here- 
ditaments and  premises,  with  the  appurtenances,  to  and  for  his 
and  their  own  absolute  use  and  benefit,  until  some  default  should 
happen  to  be  made  of  or  in  the  said  annual  sum  of  50Z.  or  200?., 
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(as  the  case  might  be),  or  some  part  thereof  respectively,  at  or  on    Loobbmore 
the  days  or  times  and  in  the  manner  thereinbefore  appointed  for     knapmak. 
the  payment  thereof  respectively ;  and  in  case  the  said  annual  sum 
of  50Z.  or  200L,  (as  the  case  might  be),  or  any  part  thereof  respec- 
tively, should  happen  to  be  behind  or  unpaid  by  the  space  of  forty 
days  next  after  the  said  days  or  times  of  payment  thereof,  then 
upon  further  trust,  for  better  securing  to  the  said  Sarah  Loosemore, 
or  such  her  appointees  and  assigns  as  aforesaid,  the  payments  of 
the  said  several  annual  sums  of  502.  and  2002.,  (as  the  case  might 
*be) ;  and,  for  that  purpose,  [upon  trust  to  levy  and  raise  as  therein       [  •127  ] 
mentioned  such  sums  of  money  as  should  be  sufficient  from  time  to 
time  to  pay  and  satisfy  the  said  yearly  sum  of  501.  or  200/.  (as 
the  case  might  be),  or  so  much  thereof  as  should  from  time  to 
time  happen  to  be  in  arrear  and  unpaid,  together  with  all  costs, 
and  expenses,  and  to]  permit  and  suffer  the  said  William  Enapman, 
his  heirs,  appointees,  executors,  administrators,  or  assigns  respec- 
tively, to  receive  and  take  the  residue  or  surplus  of  the  rents, 
issues,  and  profits  of  the  said  freehold  or  leasehold  hereditaments 
♦and  premises.     And  the  settlement  contained  a  proviso  for  cesser       [  ♦128  ] 
of  the  term  on  satisfaction  of  the  said  trusts. 

The  marriage  was  shortly  afterwards  solemnised.  William 
Knapman  died  in  August,  1835,  having  by  his  will  confirmed  the 
jointure  of  200Z.  to  his  widow,  and  devised  the  estates,  subject 
thereto,  to  bis  son  Henry  Knapman,  whom,  together  with  the  said 
Sarah  Enapman,  lie  appointed  executor  and  executrix  of  his  will. 

From  the  testator^s  death  until  the  death  of  Henry  Enapman, 
in  July,  1840,  Sarah  Knapman  received  the  rents  of  part  of  the 
hereditaments,  but  not  to  a  sufficient  amount  to  satisfy  her  jointure 
during  those  years,  and  considerable  arrears  were  due  to  her  in 
respect  thereof  at  the  time  of  her  death  in  March,  1852.  Sarah 
Knapman  died  intestate,  and  John  Loosemore  became  her  legal 
personal  representative,  and  also  the  administrator  de  bonis  non  &c. 
with  the  will  annexed  of  William  Enapman,  her  deceased  husband. 
John  Loosemore  filed  the  bill  in  this  suit  against  the  trustees  of 
the  settlement  of  1883,  and  against  Mary  Enapman,  who,  as  devisee 
of  all  the  real  estate  of  Henry  Enapman,  was  beneficially  entitled 
to  the  hereditaments  and  premises  comprised  in  the  settlement, 
subject  to  the  jointure,  insisting  that  these  hereditaments  were 
primarily  liable  to  the  jointure,  and  praying  for  an  account,  and  that 
Mary  Enapman  might  be  decreed  to  pay  to  the  plaintiff  what  should 
be  found  due,  upon  taking  such  account,in  resi)ect  of  the  jointure. 
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ixMWEMOBE  Mr.  Roltj  Q.C.,  and  Mr.  Eltvin,  for  the  plaintiflf : 

r. 

Knapman.  The  jointure  is  primarily  charged  on  the  real  estate.  The  rule 
is  without  exception,  that  where  the  real  estate  is  charged  with 
the  payment  of  a  gross  annual  sum,  and  the  consideration  for  the 
[♦129]  charge  has  not  increased  the  personal  *e8tate  of  the  owner,  the 
real  estate  is  the  primary  fund,  whether  there  he  a  covenant  by 
the  owner  to  pay  the  annuity  or  not. 

In  Lanoy  v.  The  Duke  of  Athol(^\  Lord  Hardwickk says,  "Though 
there  is  this  covenant,  it  is  truly  said  by  the  defendant's  counsel, 
that  the  personal  assets  are  not  the  original  fund  charged,  and  in 
that  respect  diflfers  from  a  mortgage  or  any  other  incumbrance;  for, 
there  being  a  borrowing  and  a  lending  in  the  case  of  a  mortgage, 
the  real  estate  is  considered  only  as  a  pledge,  and  the  personal 
estate,  which  is  the  natural  fund,  is  liable  in  the  first  place ;  but 
this  rule  has  never  been  carried  so  far  as  to  extend  it  to  a  provision 
upon  a  settlement :  "  Lechmere  v.  Charlton  (2),  Graves  v.  Hicks  (3). 

Mr.  Olasse,  Q.C.,  and  Mr.  G.  Lake  Rvssell,  for  the  defendants  : 

The   personal   estate  is  primarily  liable  to  this  annuity.     The 
covenant  of  the  settlor  to  pay  the  annuity  created  a  debt  against 
his  personal  estate,  and  throws  the  onus  of  proof  upon  those  who 
contend  that  the  personal  estate  is  not  first  liable.     The  cases  cited 
were  principally  cases  of  portions,  in  which,  of  course,  the  real 
estate  is  the  primary  fund,  because,  from  the  very  nature  and  name 
of  a  portion,  it  is  obviously  part  of  the  real  estate  itself,  which  is 
divided  in  this  manner  among  children ;  but  the  same  consideration 
does  not  apply  to  a  jointure.     Lanoy  v.  The  Dvke  of  Athol{l)  was 
the  only  case  in  which  the  charge  was  of  an  annuity,  and  there  the 
real  estate  was  limited  **tothe  use  that"  the  annuitant  should 
receive  the  annuity,  and  no  doubt  powers  of  distress  and  entry 
were  given,  so  that  the  annuitant  might  have  gone  to  the  tenants 
occupying  the  land,  and  demanded  the  rents.    But  here  the  recital 
[  ♦130]       in  the  deed  is  only  of  an  agreement  to  secure  the  *jointure  "in 
manner  thereinafter  expressed ; "  and  that  manner  is,  by  a  demise 

(1)  2  Atk.  444.  by  him,  and  also  covenanted  for  pay- 

(2)  15  Ves.  193.  Where  the  Master  ment  of  the  portion,  and  subsequently 
OF  THE  Bolls  considered  himself  devised  the  i-eal  estate,  subject  to  the 
hound  hj  Lanoy  y.  The  Duke  of  Athol.  charges  and  incumbrances  charged 
— 0.  A.  S.  thereon  by  any  marriage  settlement 

(3)  6  Sim.  398.  Where  a  father  on  or  otherwise  :  Held,  that  the  devisee 
the  marriage  of  his  daughter  charged  could  not  claim  to  have  the  real  estate 
certain  real  estate  with  the  payment  exonerated  from  the  portion  by  the 
of  a  marriage  portion  settled  on  her  personal  estate. — O.  A.  S. 
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to  trustees  for  a  term,  upon  the  trusts  thereinafter  mentioned,  and  loosemorb 
then,  first  of  all,  there  is  a  covenant  by  the  settlor  for  payment  of  knapmaij. 
the  jointure  on  certain  specified  days ;  next,  the  primary  trust  of 
the  hereditaments  is  for  the  settlor,  until  forty  days  after  default 
in  payment  of  the  annuity,  and  then  upon  trusts  for  securing  the 
annuity ;  so  that,  not  only  had  the  annuitant  no  legal  interest  in 
the  lands,  but  she  had  positively  none  at  all  until  forty  days  after 
default  in  paying  her  Jointure. 

The  reply  was  not  called  for. 

Vice -Chancellor  Sir  W.  Page  Wood: 

I  think,  although  there  is  a  distinction  to  be  found  in  the  cases, 
that  I  am  bound  on  principle  to  hold  that  this  is  a  charge  primarily 
on  the  real  estate.    First  of  all,  there  is  the  decision  of  Lord 
Hardwicke  in  Lanoy  v.  21ie  Duke  of  Aihol  (1).    I  believe  there  are 
prior  cases,  but  that  is  the  leading  case  on  the  subject.    He  says 
in  eflfect,  that,  although  where  there  is  a  coveanant  for  payment 
the  personal  assets  are  first  charged,  this  is  not  extended  to  pro- 
visions in  a  settlement ;  and  the  ground  must  be  that  which  is 
pointed  out  in  the  argument  in  Lechmere  v.  Charlton  (2),  that,  in  a 
security  of  this  description,  there  is  not  any  benefit  accruing  to 
the  personal  estate  of  the  party  who  is  the  debtor,  but  the  whole 
arrangement  is  merely  for  the  purpose  of  securing  a  jointure  or 
portion ;  and  the  personalty  not  having  received  any  benefit,  the 
true  intent  is,  that  the  real  and  not  the  personal  estate  should  be 
the  primary  fund.     That  was  the  ground  of  the  decision  in  Graves 
V.  Hichs  (3).    In  that  case  there  was  an  agreement  *to  secure  a       f  »i3i  ] 
sum  of  6,000/.  by  way  of  mortgage ;  and  the  Vice-Chancellor  takes 
a  distinction  which  is  nice,  but  of  some  importance,  as  to  what 
would  have  been  the  effect  if  the  wording  there  had  been  different 
— if  it  had  been  an  agreement  to  pay  and  not  to  secure  the  6,000/. 
The  use  of  the  word  "pay"  might  have  been  evidence  of  an 
anterior  debt,  as  the  question  was,  whether  it  was  a  debt  at  the 
time  of  the  settlement.     That  question  is  asked  here,  and  the 
answer  must  be,  that  no  debt  then  existed.    Then  the  question 
arises, — which  is  the  only  diflSculty  occasioned  by  the  peculiarity  of 
this  case — whether  the  form  of  the  settlement  is  such  as  to  indicate 
an  intention  that  the  personal  estate  is  to  be  the  primary  fund ;  for 
such  an  intention  must  be  expressed  in  the  deed,  if  the  principle 

(1)  2Atk.  444.  p.  534. 

(2)  Id   Yes.   193.      See  note,  ante,  (3)  6  Sim.  398.    See  note,  aii^,  p.  534. 
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LoosEHORE  is,  that,  there  being  no  benefit  to  the  settlor's  personal  estate,  as 
Knapmak.  between  his  real  and  personal  representatives  an  intention  is  not  to 
be  prima  facie  imputed  to  him,  of  securing  the  debt  on  his  personal 
estate.  But  the  intention  appears  to  me  to  be  upon  the  whole 
frame  of  the  deed,  to  make  a  charge  by  way  of  mortgage  on  real 
estate,  as  a  provision  by  way  of  a  settlement,  which,  as  in  Graves 
V.  Hicks,  must  make  the  real  estate  the  primary  fund,  unless 
clear  evidence  to  the  contrary  be  found  in  the  deed.  If  the  deed 
had  contained  a  recital,  that,  *' whereas  on  the  said  marriage 
William  Knapman  had  agreed  to  secure  an  annuity  of  2001.  by  way 
of  mortgage,"  the  case  would  have  been  identical  with  Graves  v. 
Hicks,  That,  however,  is  not  the  recital,  but  it  recites  an  agree- 
ment to  secure  the  annuity  ''  in  manner  hereinafter  expressed." 
If  the  settlor  had  said,  *'  I  intend  to  secure  it  by  way  of  mortgage/' 
the  deed  would  have  been  in  this  form :  There  would  have  been  a 
covenant  to  pay  the  annuity,  and  a  term  created  to  secure  it;  and 
the  deed  would  have  contained  a  proviso  that  the  mortgagor  should 
[  ^132  J  hold  until  default,  which  is  the  common  ♦form  of  deeds  of  mortgage. 
No  question  could  then  have  arisen.  The  case  would  have  been 
like  Graves  v.  Hicks.  But  the  recital  is  merely  that  the  security 
is  to  be  made  **  in  manner  hereinafter  expressed ;  "  and  the  form  of 
the  deed  is  this:  There  is  first  a  demise  for  a  term,  upon  the 
trusts  thereinafter  mentioned ;  and  then  there  is  a  covenant  to  pay 
the  jointure  annuity  at  certain  fixed  periods ;  and  then  a  trust  to 
allow  the  settlor  to  hold  until  default,  and  forty  days  after  default 
to  raise  the  money.  It  occurred  to  me,  that  the  defendants  might 
say,  supposing  the  lady,  or  her  executors,  to  have  sold  before  the 
forty  days  had  elapsed,  and  to  have  been  fortunate  enough,  by  the 
effect  of  the  proceeding,  to  have  recovered  the  annuity,  could  the 
executors  urge  that  the  money  was  to  be  raised  out  of  the  land  ? 
The  answer  to  that  would  be,  that  the  Court  considers  that  the 
essence  of  the  transaction  is  a  mortgage,  and  the  principle  of  Lanoy 
V.  The  Duke  of  AtIiol(l)  would  apply,  namely  that  where  the 
personal  estate  takes  no  benefit,  the  election  of  a  third  party  to  sue 
upon  the  covenant  would  not  disturb  the  equities  of  the  parties ; 
and  although  the  personalty  was  obliged  to  pay  the  money  before 
actual  default,  yet  the  real  estate,  and  not  the  personal  estate,  was 
the  primary  fund,  out  of  which  it  should  come.  I  observe  that  the 
learned  editor,  in  Lechmere  v.  Charlton,  has  printed  the  following 
part  of  the  argument  in  italics :  "  The  cases  t/i  which  the  personal 

(1)  2  Atk.  444. 
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estate  is  applicable  in  exoneration  of  the  real  estate,  are  all  cases  where 
a  personal  debt  is  contracted,  by  which  the  2)ersonal  estate  has  been 
augmented  ami  the  real  estate  was  only  pledged.''  Probably  the 
reason  for  doing  so  was,  that  that  part  of  the  argument  shows  the 
principle  upon  which  the  decision  rested.  I  do  not,  however,  rely 
upon  that,  but  upon  the  decision  in  Lanoy  v.  The  Duke  of  Athol  (i), 
and  the  view  which  the  Vicb-Chancbllor  took,  in  asking,  in  Graves 
Y.  Hicks,  *whether  any  debt  was  due  at  the  time?  Asking  the 
same  question  here,  and  it  appearing  that  there  was  no  debt,  and 
no  augmentation  of  the  personal  estate,  I  must  hold,  according  to 
the  authorities,  that  the  transaction  is  to  be  regarded  as  a  security 
made  by  the  settlor  upon  his  marriage,  in  which,  his  personal 
estate  taking  no  benefit,  the  onus  is  thrown  upon  those  who  wish  to 
make  it  liable  to  show  some  reason  for  doing  so. 


LOOSEMORE 

r. 
Knafmak. 


[  *m  ] 


In  re  COLSON'S  TEUSTS. 

(Kay,  133—141  ;  S.  U.  23  L.  J.  Ch.  155 ;  2  W.  R.  111.) 

A  testator  bequeathed  a  sum  of  stock  to  trustees,  upon  trust,  during 
dxty  years  from  his  death,  if  the  law  should  allow,  or,  if  not,  then  during 
the  lives  of  his  two  sons  and  of  the  survivor,  and  twenty-one  years  after 
his  death,  to  lay  out  the  dividends  in  repaiiing  and  insuring  the  houses, 
&c.,  on  his  farms,  called  H.  and  S.  (it  being  his  desire,  that,  upon  no 
account,  should  the  timber  of  such  farms  be  cut  down  during  the  said 
term  of  sixty  years,  on  pain  that  the  person  so  cutting  such  timber  should 
lose  all  interest  in  tlie  said  estates,  as  if  he  were  dead),  and  upon  trust  to 
pay  the  surplus,  if  any,  of  the  said  dividends  equally  among  the  persons 
for  the  time  being  in  possession  of  the  estates  under  his  will,  during  the 
continuance  of  the  said  trust;  and  immediately  after  the  expii-ation  thereof, 
to  transfer  one  moiety  of  the  said  stock  to  the  person  then  in  possession 
of  the  H.  farm,  such  person  being  one  of  his  sons,  or  a  descendant  of  a 
son ;  but  if  not,  then  to  the  descendants  of  the  testator*s  brothers  and 
sisters,  and  to  pay  the  other  moiety  in  like  manner  to  the  person  in 
possession  of  the  S.  farm.  And  the  testator  devised  the  H.  farm  to  the 
same  trustees,  in  fee,  upon  trust  for  his  son  John,  for  ninety-nine  years,  if 
he  should  so  long  live,  remainder  to  the  use  of  his  first  and  other  sons  in 
tail,  with  divers  remainders  over.  And  the  testator  devised  the  S.  farm 
in  like  manner  for  the  benefit  of  his  son  James  and  his  issue.  John  and 
James,  and  their  eldest  sons,  barred  the  entail  in  remainder  in  the  said 
farms  and  re-settled  the  same,  and,  the  stock  having  been  transferred  into 
Court  under  the  Trustee  Belief  Act,  petitioned  for  the  payment  out  of  the 
fund  to  them :  Held,  that,  the  fund  being  intended  for  the  benefit  of  the 
sons  and  their  issue,  the  period  for  the  enjoyment  of  the  capital  had  been 
accelerated  by  barring  the  entail,  which  had  determined  the  restriction 
against  catting  down  timber. 

John  Colson,  by  his  will,  dated  the  8th  of  November,  1817, 
appointed  Wilson  Dormer,  William  Lampard,  John  Killow,  and 

(1)  2  Atk.  444. 
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Id  re        George  Doswell,  executors  and  trustees  thereof;  and  he  thereby 
Trusts.      bequeathed  the  sum  of  2,000Z.  5/.  })er  cent.  Bank  Annuities,  if  he 
should  have  such  stock  at  the  time  of  his  death,  and,  if  not,  then 
r  •lai  ]      such  stock  to  be  *purchased  out  of  his  personal  estate,  unto  the 
said  trustees,  their  executors,  administrators,  and  assigns,  upon 
trust,  yearly  and  every  year,  for  the  term  of  sixty  years,  to  com- 
mence and  be  computed  from  the  day  of  his  death,  if  the  mles 
of  law  would  so  far  permit,  but  if  not,  then  during  the  lives  of 
his  two  sons  thereinafter  named,  and  the  life  of  the  survivor  of 
them,  and  the  period  of  twenty-one  years  from  the  death  of  such 
survivor,  to  pay,  lay  out,  and  expend  the  interest,  dividends,  and 
annual  produce  arising  therefrom,  or  such  part  thereof  as  might  be 
requisite  and  necessary,  in  and  towards  keeping  the  dwelling-houses, 
buildings,  gates,  and  fences  of  his  freehold  estate,  called  Hall  Court 
Farm,  and  his  copyhold  estates,  called  Stredfield  Farm  and  Bow  Ash 
Farm,  in  the  parish  of  Droxford,  in  the  county  of  Southampton,  in 
good  and  substantial  repair,  and  in  insuring  the  same  dwelling- 
houses  and  buildings  respectively  against  fire;  it  being  his  will 
and   desire,  and  he  thereby  directed,  that  upon  no  account  or 
pretence  whatever  the  timber  or  trees  standing  or  growing  upon 
the  said  freehold  and  copyhold  estates  should  be  cut  during  the 
said  term  of  sixty  years  by  the  person  or  persons  who,  for  the  time 
being,  would  be  entitled  to  the  said  estate,  on  pain  that  the  person 
or  persons  who  should  cut  such  timber  or  any  part  thereof,  or 
cause  the  same  or  any  part  thereof  to  be  cut,  should  thereby  lose 
all  interest,  benefit,  and  advantage  in  his  estate  and  estates,  as  if 
he  or  they  were  from  that  time  dead.    And  upon  this  further  trust, 
that  the  said  trustees  or  the  survivor  of  them,  his  executors  and 
administrators,  should,  after  keeping  the  said  freehold  and  copy- 
hold estates  in  perfect  repair  as  aforesaid,  pay  and  apply  the 
surplus  (if  any)  of  the  interest,  dividends,  and  annual  produce  of 
the  said  sum  of  2,0002.  5Z.  per  cent.  Bank  Annuities  unto  and 
equally  between  the  persons  who  for  the  time  being  and  who  from 
time  to  time  should  be  in  possession  of  the  said  freehold  and  copy- 
[  •135  ]       hold  estates  under  and  by  virtue  of  that  his  *will,  during  the  con- 
tinuance of  the  trust  aforesaid ;  and  from  and  immediately  after  the 
expiration  thereof,  upon  trust  to  pay,  assign,  transfer,  and  set  over 
one  moiety  of  the  said  sum  of  2,000{.  5L  per  cent.  Bank  Annoities, 
unto  the  person  who  should  then  be  in  possession  of  the  said  free- 
hold estate,  called  "Hall  Court  Farm,"  or  the  rents  and  profits 
thereof,  under  and  by  virtue  of  that  his  will,  provided  such  person 
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should  be  one  of  his  said  sons,  or  a  descendant  of  either  of  his  said        in  re 
sons.    But  in  case  such  person,  who  should  then  be  in  possession      tkusts. 
as  aforesaid,  should  not  be  one  of  his  said  sons,  or  a  descendant  of 
either  of  his  said  sons,  then  to  pay,  assign,  transfer,  and  set  over 
the  same  moiety  unto  and  equally  between  the  descendants  of  his 
brothers  and  sisters  then  living,  per  capita  and  not  per  stirpes,  to 
be  equally  divided  between  them,  share  and  share  alike.    And 
upon  further  trust  to  pay,  assign,  transfer,  and  set  over  the  other 
or  remaining  moiety  of  the  said  sum  of  2,000Z.  5L  per  cent.  Bank 
Annuities,  unto  the  person  who  should  then  be  in  possession  of 
the  said  copyhold  estates  called   "  Stredfield "  and   "  Row  Ash 
Farm,"  or  the  rents  and  profits  thereof,  under  and  by  virtue  of 
that  his  will,  provided  such  person  should  be  one  of  his  said  sons, 
or  a  descendant  of  either  of  his  said  sons ;  but  in  case  such  person, 
who  should  then  be  in  possession  as  aforesaid,  should  not  be  one  of 
his  said  sons,  or  a  descendant  of  either  of  his  said  sons,  then  to 
pay,  assign,  transfer,  and  set  over  the  same  moiety  unto  and  equally 
between  the  descendants  of  his,  the  testator's,  brothers  and  sisters 
then  living,  per  capita  and  not  per  stiipes,  to  be  equally  divided, 
share  and  share  alike.    And  the  said  testator  thereby  devised  all 
his  freehold  messuage,  tenement,  or  farm-house,  lands,  heredita- 
ments, and  estate,  situate  in  the  said  parish  of  Droxford,  called 
"Hall  Court  Farm,"  to  the  said  trustees  and  their  heirs,  to  the 
use  of  his  son  John  Golson,  (hereinafter  called  John  Golson  the 
father,)  for  the  term  of  ninety-nine  years,  if  he  should  so  long  live, 
without  *power  either  to  cut  timber  or  to  do  or  commit  any  manner       f  'i^*^  1 
of  waste  whatsoever,  but  with  full  impeachment  of  waste ;  with 
remainder  to  the  use  of  the  said  trustees  and  their  heirs,  during 
the  life  of  the  said  John  Golson  the  father,  upon  trust  to  preserve 
contingent  remainders ;  with  remainder  to  the  use  of  the  first  and 
every  other  son  of  the  body  of  the  said  John  Golson  the  father,  suc- 
cessively, according  to  seniority,  in  tail ;  with  remainder  to  the  use 
of  the  daughters  of  the  said  John  Golson  the  father,  as  tenants  in 
common  in  tail,  with  cross  remainders  amongst  them  in  tail;  with 
divers  remainders  over.    And  the  said  testator  thereby  also  devised 
all  his  copyhold  farm-house,  lands,  and  hereditaments,  called  Stred- 
field Farm,  situate  in  the  said  parish,  to  the  said  trustees  and  their 
heirs,  to  the  use  of  his  son  Jumes  Golson,  without  power  either  to 
cut  timber  or  to  do  or  commit  any  manner  of  waste  whatsoever,  but 
with  full  impeachment  of  waste ;  with  remainder  to  the  use  of  the 
first  and  every  other  son  of  the  said  John  Golson,  successively,  in 
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In  re        order  of  seniority,  in  tail ;  with  remainder  to  the  use  of  his  daughters 
Tki^tI!^      as  tenants  in  common  in  tail,  with  cross  remainders  amongst  them 
in  tail ;  with  divers  remainders  over. 

The  testator  died  on  the  21st  of  January,  1830  ;  and  the  will  was, 
on  the  6th  of  May,  1880,  proved  by  the  four  executors. 

The  testator,  at  the  date  of  his  will  and  at  his  decease,  was  seised 
of  the  Hall  Court  Farm  for  an  estate  in  fee  simple,  and  of  the 
Stredfield  Farm  for  an  absolute  customary  estate  of  inheritance, 
and  was  at  his  death  possessed  of  the  Bow  Ash  Farm  for  the  residue 
of  a  term  of  1,000  years  from  the  8th  of  January,  1778. 

The  5Z.  per  cent.  Annuities,  bequeathed  by  the  said  will,  were, 
[  *137  ]  during  the  said  testator's  life,  converted  into  42.  per  '''cent.  Annuities, 
with  the  addition  of  a  bonus  of  51.  per  cent. ;  and  a  sum  of  2,100/. 
4/.  per  cent.  Annuities,  which  had  since  been  converted  into  8Z.  5$. 
per  cent.  Annuities,  was  accordingly  appropriated  and  set  apart  to 
answer  the  said  legacy  of  2,0002.  52.  per  cent.  Annuities. 

By  an  indenture,  duly  enrolled  in  Chancery,  and  dated  the  14th 
of  April,  1849,  John  Colson  tLe  father  and  John  Colson  his  eldest 
son,  disentailed  the  Hall  Court  Farm,  and  conveyed  it  to  the  use 
of  such  person  and  for  such  estates  as  the  said  John  Colson  the 
father  and  John  Colson  the  son  by  any  deed  or  deeds  should  direct, 
limit,  or  appoint;  and  in  default  thereof,  and  subject  thereto,  to 
the  former  uses  to  which  the  said  premises  were  previously  subject. 
And  by  another  indenture  of  even  date,  the  said  Hall  Court  Farm 
was  settled  to  the  use  that  John  Colson  the  son  should  receive  a 
yearly  rent-charge  of  lOOZ.  out  of  the  said  estates ;  and  subject 
thereto,  to  the  use  of  certain  trustees  for  500  years,  to  secure  the 
same ;  with  remainder  to  John  Colson  the  father  for  life,  with 
remainder  to  trustees  to  preserve  contingent  remainders,  with 
remainder  to  John  Colson  the  son  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  divers  remainders  over. 

By  an  indenture,  dated  the  24th  ot  July,  1830,  John  Colson  the 
father  assigned  unto  the  said  John  Colson  the  son,  his  executors, 
administrators,  and  assigns,  all  the  estate,  interest,  claim,  and 
demand  of  him  the  said  John  Colson  the  father  in  the  said  sum 
of  2,100/.,  91.  5s.  per  cent.  Annuities,  and  the  interest,  dividends, 
and  annual  produce  thereof. 

By  an  indenture,  dated   the  29th  of  March,  1849,  and  duly 

enrolled  in  Chancery,  the  said  James  Colson  and   his  eldest  son 

[  *i38  ]      James  Henry  Colbon  disentailed  the  said  Stredfield  *Farm,  and 
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seUled  it  with  the  appurtenances  to  the  use  of  the  said  James  in  re 
Colson  and  his  assigns  during  his  life,  and  subject  thereto  to  the  tkusts. 
use  of  the  said  James  Henry  Colson,  his  heirs  and  assigns,  for  ever. 
The  executors  of  the  will  of  John  Colson  the  father  transferred 
the  said  sum  of  2,100/.,  3/.  5s.  per  cent.  Bank  Annuities  into  the 
name  of  the  Accountant-General,  under  the  provisions  of  the 
Trustee  Relief  Act.  James  Colson,  James  Henry  Colson,  and  John 
Colson  the  son  now  petitioned  that  the  rights  and  interests  of  the 
petitioners,  and  of  all  other  parties,  if  any,  interested  in  the  said 
sum  of  2,100/.  Bank  3/.  be.  per  cent.  Annuities,  and  the  dividends 
thereof,  might  be  ascertained  and  declared ;  and  that,  in  case  the 
Court  should  be  of  opinion  that  John  Colson  the  son  was  entitled  to 
the  corpus  of  one  moiety  thereof,  the  same  might  be  transferred  to 
him ;  but  in  case  the  Court  should  be  of  opinion  that  John  Colson 
the  son  was  entitled  only  to  the  dividends  thereof,  that  he  might  be 
let  into  the  receipt  of  the  dividends  of  the  last-mentioned  moiety 
thereof ;  and,  in  case  the  Court  should  be  of  opinion  that  James 
Colson  and  James  Henry  Colson  were  entitled  to  the  other  moiety 
thereof,  that  the  same  might  be  transferred  to  them,  or  as  they 
might  direct;  but,  in  case  the  Court  should  be  of  opinion  that 
James  Colson  was  entitled  only  to  the  dividends  thereof  for  his 
life,  that  he  might  be  let  into  the  receipt  of  the  dividends  of  the 
said  last-mentioned  moiety. 

Mr.  Bagshawe^  sen.,  and  Mr,  Piatt,  for  the  petition. 

(The  Vicb-Chancellob  referred  to  Lord  Barnngton  v.  LkideUi})^ 
where  an  accumulation  was  directed  for  a  certain  time,  and  then 
a  distribution  after  that  time,  and  one  *question  was,  whether  a  [  *139  J 
division  could  be  made  immediately  that  the  law  stopped  the 
accumulation;  and  Lord  St.  Leonabds  held,  that  the  time  for 
division  was  not  accelerated.  Here,  the  intention  to  prevent  cutting 
the  timber  had  been  frustrated  by  barriiig  the  entail ;  and  the 
question  was,  whether  the  time  for  the  enjoyment  of  the  fund 
could  be  thereby  accelerated.) 

Mr.  Oiffard  for  some  of  the  respondents. 

Mr.  Keene  for  brothers  and  sisters,  and  descendants  of  brothers 
and  sisters,  of  the  testators ;  and 

Mr.  Bagshaice,  jun.,  for  the  executors  and  trustees  of  the  will. 

(1)  95  B.  B.  179  (2  D.  M.  &  G.  480). 
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In  ra  The  Vice -Chancellor  reserved  his  judgment. 

COLSON'S 

TUfTRTK 

^^^  g "      Vicb-Chancellor  Sir  W.  Page  Wood  : 

The  substantial  question  in  this  case  is,  what  is  to  be  done  with 
reference  to  a  sum  which  was  originally  2,000Z.  5Z.  per  cent.  Bank 
Annuities,  and  which  is  now  represented  by  a  sum  of  2,100Z.,  8J/. 
per  cent.  Annuities,  and  which  sum  was  disposed  of  by  the  testator 
in  this  manner:  He  vested  it  in  trustees,  and  directed  them  to  pay 
the  interest  thereof,  for  sixty  years  from  his  death,  or,  if  the  law 
would  not  allow  that,  then  during  the  lives  of  his  two  sons  and  of  the 
survivor,  and  for  a  further  period  of  twenty-one  years,  or  to  expend 
the  same  in  keeping  in  repair  the  Hall  Court  Farm,  and  also  the 
Stredfield  and  Bow  Ash  Farms ;  and  the  testator  then  proceeded  to 
direct,  that,  on  no  account,  should  the  timber  or  trees  growing  on 
those  estates  be  cut  down  during  the  term,  under  the  penalty  that  the 
[  *H0  ]       person  so  cutting  down  the  trees  should  lose  "^all  interest  in  the 
estates;  and  then  the  testator  directed  that  the  surplus  of  such 
interest  should  be  paid  to  the  persons  who  should,  for  the  time  being, 
be  in  possession  of  these  estates  under  the  devise  in  his  will,  during 
the  continuance  of  the  trust ;  and,  after  the  expiratioa  thereof,  he 
directed  the  trustees  to  pay  over  the  capital  sum,  one  half  to  the 
person  then  in  possession  of  the  Hall  Court  Farm,  provided  that 
such  person  were  one  of  his  sons  or  a  descendant  of  one  of  his  sons, 
and  if  not,  then  he  gave  it  over ;  and  then  the  testator  proceeded  to 
give  the  other  moiety  of  the  fund  to  the  person  in  possession  of  the 
other  farm,  in  like  manner ;  and  the  testator  then  gave  the  Hall 
Court  Farm  to  the  use  of  one  son  for  ninety -nine  years,  if  he  should 
so  long  live  ;  with  remainders  over  in  settlement ;  and  he  gave  the 
other  farm  to  another  son  in  like  manner.    The  result  has  been, 
that  the  persons  entitled  to  the  primary  estates  have  joined  with  the 
remaindermen  in  barring  the  entail  in  both  the  estates,  by  dis- 
entailing deeds ;  and  they  are  now  in  possession  of  the  whole  as 
owners  for  life,  with  remainders  in  fee  simple ;  and  the  question  is, 
what  is  to  be  done  with  this  sum  of  stock  under  these  circumstances. 
Looking  at  the  whole  scope  of  the  will,  it  is  clear  that  the  intention 
was,  that  this  sum  was  to  be  entirely  for  the  benefit  of  the  persons 
entitled  to  the  estates,  though  to  be  considered  also  in  a  certain 
manner  for  the  benefit  of  the  property,  and  to  prevent  the  timber 
being  cut  down ;  and  then  the  first  trust  of  the  capital  is  for  the 
parties  in  possession,  being  sons  or  descendants  of  the  testator.     The 
sons  and  their  issue  have  made  themselves  the  absolute  owners  of  the 
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property,  and  are  now  in  possession.  They  were  entitled  to  the  full 
benefit  of  the  fund,  either  in  the  shape  of  repairs  or  of  income ;  and 
afterwards,  at  a  given  period,  if  that  time  could  not  be  accelerated, 
or  immediately,  if  it  could,  they  were  entitled  to  the  capital 
absolutely.  Then  the  question  is  reduced  to  this  :  This  trust  may 
be  said  to  have  expired,  because  *the  clause  as  to  not  cutting  down 
timber  has  been  defeated  by  barring  the  entail,  but  the  title  of  the 
persons  to  the  estate  is  still  under  the  will  of  the  testator ;  and 
therefore  the  persons  in  possession  are  really  absolutely  entitled  to 
the  fund,  the  only  question  being,  whether  the  enjoyment  is  to  be 
postponed,  there  being  no  object  now  in  postponing  it. 

The  ease  then  seems  to  be  like  the  cases  of  Saunders  v.  Vautier  (l) 
and  Josselyn  v.  Josselyn  (2),  where  the  subject  was  vested  in  interest, 
and  the  transfer  was  to  be  made  at  a  future  period  ;  and  the  Court 
nevertheless  paid  it  over  at  once,  because  they  conceived  that  the 
absolute  interest  was  intended  to  be  conferred,  and  therefore  the  Court 
could  not  retain  it  until  the  specified  period.  Here  the  parties  get  that 
which  the  testator  intended.  He  intended,  that  whoever  took  the 
estates  for  an  absolute  interest,  should  have  the  fund  as  well ;  and  the 
law  having  enabled  the  parties  to  accelerate  the  absolute  interest  in 
the  real  estates,  I  think  that  the  enjoyment  of  the  fund  must  be  accele- 
rated also.    The  costs  of  all  parties  must  come  out  of  the  funds. 


In  re 
Colson'h 

TBU8T8. 


[  'l^l  ] 


POTTS  V.   Thk  WAEWICK  and  BIRMINGHAM 
CANAL   NAVIGATION    COMPANY  (8). 

(Kay,  142—147.) 

A  Canal  Company  was  incorporated  by  a  s|)ecial  Act  of  Parliament, 
which  authorised  them  to  purchase  lands  for  the  purposes  of  the  Act,  and 
for  no  other  purpose,  and  empowei*ed  them  to  levy  rates,  tolls,  and  dues, 
and  to  bon-ow  money  on  mortgage  thereof;  and  contained  a  provision,  that 
all  persons  whatsoever  might  navigate  upon  the  canal,  upon  payment  of  the 
rates  and  dues  thereby  authorised  to  be  taken.  The  Company  made  several 
mortgages  of  the  rates,  tolls,  and  dues  under  the  Act ;  one  of  the  mortgagees, 
on  behalf  of  iiimself  and  all  others,  obtained  the  appointment  of  a  receiver 
of  the  Company's  rates,  tolls,  and  dues,  who  was  oMered  to  pay  thereout 
the  expenses  of  carrying  on  the  Company's  business,  and  then  the  interest 
on  the  said  mortgages,  and  to  pay  the  balance  into  Court  in  the  cause. 

A  judgment  creditor  of  the  Company  presented  a  petition  in  the  cause 
before  the  hearing,  praying  that  he  might  be  at  liberty  to  sue  out  and 
execute  a  fi,  fa,  and  elegit  against  the  goods  and  lands  respectively  of  the 

213;  36  L.  J.  Ch.  323,  327 ;  13  L.  T. 
552  ;  lilaker  v.  HerU  and  Essex  Water- 
works Co,  (1889)  41  Ch.  D.  399,  406; 
58  L.  J.  Ch.  497  ;  60  L.  T.  776. 


1853. 
Dec,  12,14. 

Wood,  V.-C. 

[142] 


(1)  54  E.  R  286  (Cr.  &  Ph.  240). 

(2)  9  Sim.  63. 

(3)  Gardner  v.   Loudon  Chatham  tfe- 
Dover  Ry.  Co,  (186*^)  L.  K  2  Ch.  201, 
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Warwick 

AND 

Birmingham 
Canal  Navi- 
gation Co. 


[  'H3  ] 


Company  :  Held,  that  he  might  execute  a/./ti.,  but  that  all  he  could  take 
under  the  deyit  would  be  such  right  in  the  lands  as  the  Company  had, 
namel}',  subject  to  the  mortgages  and  to  the  right  of  user  of  the  canal  by 
the  public,  and  subject  also  to  the  powers  of  management  of  the  Company. 

The  bill  in  this  suit  was  filed  by  Charles  Potts,  who,  by  virtae  of 
certain  deeds  poll,  dated  the  29th  of  March,  1842,  was  a  mortgagee 
of  the  rates,  tolls,  and  dues  arising  and  payable  by  virtae  of  the 
Acts  of  Parliament  of  the  Warwick  and  Birmingham  Canal  Naviga- 
tion Company,  on  behalf  of  himself  and  all  other  such  mortgagees, 
against  the  said  Company,  as  defendants,  praying  that  an  account 
might  be  taken  of  what  was  due  to  him  for  principal  and  interest  upon 
his  mortgage  securities  therein  mentioned,  and  also  of  what  was  dae 
for  principal  and  interest  to  such  other  mortgagees  of  the  said  rates, 
tolls,  and  dues ;  and  that  the  Company  might  be  decreed  to  pay  to 
the  said  plaintiff  and  such  other  mortgagees  the  respective  amoiints 
which  should  be  found  due  to  them  upon  taking  such  account ;  and 
that  it  might  be  declared   by  the  decree  of  the  Court  that  the 
plamtiff  and  such  other  mortgagees  as  aforesaid  were  entitled  to  a 
primary  charge  upon  the  rates,  tolls,  and  dues  arising  and  payable 
by  virtue  of  the  said  Acts,  or  either  of  them,  for  the  amounts  of  the 
principal  and  interest  due  and  owing  to  them  respectively  upon  their 
aforesaid  securities,  and  were  entitled  to  have  such  rates,  tolls,  and 
dues  applied  in  or  towards  payment  of  what  should  be  found  due  to 
them  upon  taking  such  account ;  and  that  the  said  rates,  dues,  and 
tolls  might  be  applied,  in  such  manner  as  the  Court  should  direct, 
in  payment  of  the  ^amounts  which,  upon  taking  such  account, 
should  be  found  due  to  the  said  plaintiff  and  such  other  mortgagees 
as  aforesaid,  but  without  prejudice  nevertheless  to  such  other  reme- 
dies as  the  plaintiff  and  such  other  mortgagees  as  aforesaid,  or  any  of 
them,  might  have  for  recovering  or  enforcing  payment  of  the  amounts 
so  due  to  them  respectively  ;  that,  if  necessary,  the  said  rates,  tolls, 
and  dues  should  be  sold  or  otherwise  disposed  of  under  the  direc- 
tion of  the  Court ;  and  that  the  produce  of  such  sale  or  other  dis- 
position might  be  applied  in  payment  of  what  should  be  found  due 
to  the  plaintiff  and  such  other  mortgagees  as  aforesaid,  upon  taking 
such  account  as  aforesaid ;  and  for  a  receiver  and  injunction. 

By  an  order  made  in  the  cause  dated  the  2nd  of  November,  1853, 
it  was  ordered  that  Kelynge  Greenway,  one  of  the  members  of  the 
committee  of  management  of  the  affairs  of  the  said  Company,  should 
be  appointed  receiver  of  the  said  rates,  tolls,  and  dues,  without 
salary,  and  without  giving  security ;  and  that,  from  time  to  time, 
half-yearly,  on  the  10th  of  May  and  10th  of  November,  in  each  year, 
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he  should  pay  into  the  Bank,  to  the  credit  of  the  cause,  subject  to        Potts 
the  further  order  of  this  Court,  the  balances  remaining  in  his  hands  '       xhb 
after  payment  of  the  costs,  charges,  and  expenses  of  carrying  on     Warwick 
the  business  of  the  said  defendants,  and  the  interest  from  time  to  Bibminoham 
time  to  become  due  on  the  mortgages  created  by  the  said  Company    oation  Co.* 
as  in  the  said  bill  mentioned,  the  amount  of  such  costs,  charges, 
and  expenses  and  interest,  as  well  as  the  balances,  to  be  verified  by 
affidavit.    And  the  said  receiver  was  not  to  account  otherwise  until 
the  further  order  of  the  Court.     And  any  of  the  parties  were  to  be 
at  liberty  to  apply  to  the  Court  as  there  should  be  occasion. 

No  decree  had  been  made  in  the  cause. 

Joseph  Gibbins  now  presented  his  petition  in  the  cause,  *stating  [  *144  ] 
the  preceding  facts ;  and  that,  the  Company  being  indebted  to  the 
petitioner  in  850Z.  for  money  lent  by  him  to  them  upon  the  security 
of  a  promissory  note  of  the  said  Company,  dated  the  81st  of 
December,  1846,  upon  which  they  had  continued  to  pay  interest, 
the  petitioner,  on  the  22nd  of  October,  1858,  commenced  an  action 
in  the  Court  of  Exchequer  against  the  said  Company,  to  recover 
the  amount  of  the  said  promissory  note  and  interest;  in  which 
action  judgment  was  signed  on  the  8th  of  November,  1868,  for 
8692.  8s.  debt  and  interest,  and  4/.  for  costs  of  suit ;  and  on  the  9th 
of  November,  1868,  the  judgment  was  duly  registered  to  affect  the 
said  estate,  lands,  hereditaments,  and  premises  of  the  defendants, 
the  said  Company  of  Proprietors. 

The  petition  prayed  that  the  said  Kelynge  Greenway,  the 
receiver,  might  be  directed  to  pay  to  the  petitioner  the  amount  of 
his  said  judgment  debt,  with  interest  at  4/.  per  cent,  from  the  date 
of  the  said  judgment,  and  costs,  out  of  any  money  in  his  hands 
arising  from  the  said  rates,  tolls,  and  dues ;  or  that  the  petitioner 
might  be  at  liberty  to  sue  out  execution  at  law  upon  his  said  judg- 
ment, and  levy  upon  the  goods  and  chattels  of  and  belonging  to  the 
said  defendants,  and  to  sue  out  and  execute  an  elegit  upon  the  lands, 
hereditaments,  and  premises  belonging  to  the  said  defendants. 

The  Company  were  duly  incorporated  by  their  special  Acts  by 
the  name  of  '*The  Company  of  Proprietors  of  the  Warwick  and 
Birmingham  Canal  Navigation,"  with  perpetual  succession,  and  a 
common  seal ;  and  power  was  given  them  to  levy  rates,  tolls,  and 
dues,  as  therein  mentioned,  and  to  raise  money  by  mortgaging  such 
rates,  tolls,  and  dues. 

The  special  Act  vested  the  land  required  for  the  canal  '''upon       [  *H5  ] 
purchase  thereof  in  the  Company,  ''for  the  purposes  of  the  Act,  and 
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PoTTB       to  and  for  no  other  use  or  purpose  whatsoever ;  "  and  conferred 

The         upon  the  Company  powers  of  management,  and  contained  the  usual 

^  and'^'^     clause  giving  to  the  public  the  right  of  using  the  canal,  in  the 

Birmingham  following  words  : 
Cakal  Navi- 
oATioN  Co.        **  And  be  it  further  enacted,  that  all  persons  whosoever  shall  have 

free  liberty  to  use,  with  horses,  cattle,  and  carriages,  the  private 

roads  and  ways  to  be  made  as  aforesaid  (except  the  towing  paths) » 

for  the  purpose  of  conveying  any  goods,  wares,  merchandise,  and 

commodities  whatsoever,   to  or  from  the  said  canal,  and  also  to 

navigate  upon  the  said  canal  with  any  boats  or  other  vessels,  not 

exceeding  seven  feet  in  breadth,  and  to  use  the  said  wharfs  and 

quays  for  loading  and  unloading  any  goods,  wares,  merchandise, 

and  commodities,  and  also  to  use  the  said  towing  paths  with  horses 

for  haling  and  drawing  such  boats  and  vessels,  upon  payment  of 

such   rates  or  dues  as  shall  be  demanded  by  the  said  Company 

of  Proprietors,  not    exceeding    the  rates  and  dues  hereinbefore 

mentioned." 

Mr.  Bolt,  Q.C.,  for  the  petition. 

Mr,  W.  M.  JavieSf  Q.C.,  and  Mr.  JoUife^  for  the  plaintiff. 

Mr.  OlassCf  Q.C.,  and  Mr.  Baggallay^  for  the  Company. 

The  Yice-Chancbllor  decided  that  the  judgment  creditor  was  at 
liberty  to  sue  out  and  execute  dkfi.fa.  As  to  the  elegit,  his  Honour 
reserved  his  judgment. 

Dee.  u.      Vicb-Chancbllor  Sir  W.  Paob  Wood  : 

[  146  J  In  this  case,  the  only  point  remaining  to  be  considered  was,  what 

was  the  proper  mode  of  dealing  with  the  petition  of  the  judgment 
creditor,  with  reference  to  his  right  of  issuing  an  elegit.  There  is 
no  doubt  that  the  receiver  of  the  rates,  tolls,  and  dues,  who  claims 
as  a  mortgagee,  has  a  right  paramount  to  the  claim  of  the  judgment 
creditor  under  the  elegit.  On  the  other  hand,  the  receiver  has  no 
interest  in  the  land  itself;  and  the  elegit  creditor  has  a  right  to 
have  such  possession  of  the  land  as  may  avail  him,  subject  to  the 
rights  and  interests  of  the  receiver  and  collector  of  the  rates,  tolls, 
and  dues,  and  to  the  provisions  of  the  Act  of  Parliament  as  to  user 
of  the  canal  by  the  public.  Mr.  Rolt  argued,  that,  if  the  question 
were  against  the  Company  alone,  the  elegit  creditor  could  not  be 
prevented  from  taking  the  land.     I  think,  that,  if  the  mortgagee 


Warwick 

AND 
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were  not  in  the  way,  the  elegit  creditor  would  be  able  to  take  all        Potts 

that  the  debtor  had,  which  was  the  right  of  occupying  the  land         xhe 

covered  by  the  canal  of  the  Company,  subject  to  all  the  provisions 

of  the  Act  of  Parliament  which  vested  this  particular. property  in  Bibmingham 

the  Company.    But  this  property  was  vested  in  the  Company  for    oationCo. 

the  purpose  of  being  used  as  a  canal, ''  for  the  purposes  of  the  Act,'* 

as  it  is  expressed  in  the  Act  itself,  **  and  for  no  other  use  or  purpose 

whatsoever."    The  Company  could  no  more  convert  the  land  to 

any  other  purpose — into  a  garden  for  example — than  the  owner  of 

a  high  road  could  alter  its  nature.     The  Company  take  this  land 

under  their  Act,  with  an  express  direction  in  the  Act,  that  the  canal 

shall  be  open  to  the  public  always  on  payment  of  the  rates  and  dues 

provided  by  the  Act,  and  the  elegit  creditor,  if  he  takes  it,  must  hold 

it  in  the  same  manner.    Another  point  worthy  of  observation  is 

this:  according  to  IJtt^seU  V.  TheEast  Anglian  Railway  Company  {\), 

and  oilier  cases,  there  is  a  great  question  whether  the  judgment 

creditor,  supposing  he  took  possession,  'could  exercise  any  of  the      [  ♦hz  ] 

powers  which  are  vested  in  the  Company,  with  reference  to  the 

management  and  control  of  the  canal;   even  if  there  were  no 

mortgagee  in  the  way,  the  powers  of  the  Company  would  probably 

remain,  and  only  the  possession  of  the  land  would  be  obtained  by 

the  judgment  creditor ;  and  therefore  this  Court,  or  rather  a  court 

of  law,  if  there  were  no  mortgagee,  could  only  give  the  land  to  him, 

subject  to  all  the  rights  of  the  public  to  use  the  canal,  and  subject 

to   the  powers  of  the  Company.    Then,  as  to  the  rights  of  the 

mortgagee,  the  Company  have  made  a  mortgage  to  him  of  the  rates, 

tolls,  and  dues.     These  are  earned  by  the  user  of  the  canal  by  the 

public,  according  to  their  right  of  user  under  the  Act.    The  receiver 

Las  acquired  the  right  to  these  rates,  tolls,  and  dues,  subject  to  such 

user  and  to  the  powers  of  the  Company. 

It  is  somewhat  difficult  to  frame  an  order,  directing  that  the  elegit 
creditor  shall  take  only  in  a  qualified  manner.  The  order  must  be, 
that  the  judgment  creditor  be  at  liberty  to  issue  an  elegit  on  his 
judgment,  the  order  to  be  without  prejudice  to  the  rights  of  the 
receiver  appointed  by  the  mortgagee,  or  any  other  receiver  who 
may  be  appointed  by  him,  with  liberty  for  the  mortgagee  to  apply. 
The  costs  of  the  petitioner  must  be  added  to  his  judgment  debt, 
and  the  plaintifiTs  costs  must  be  added  to  his  mortgage  ;  as  to  the 
Company,  they  cannot  ask  costs  against  their  creditor. 

(1)  87  R.  K.  30  (3  Mac.  &  G.  104). 

86—2 
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1853.  ROBERTS  V.  EBERHARDT. 

Dec.  14. 
(Kay.  148—163 ;  S,  C.  23  L.  J.  Ch.  201 ;  2  W.  R.  125.) 

Wood,    .-C.  Where  tenants  in  oommon  of  a  mine  have  been  working  it  in  partnership, 

L  ^"^^  J  or  where 'the  mine  itself  is  the  partnership  property,  the  Court  will  not 

appoint  a  receiver  or  manager  at  the  instance  of  one  of  the  partners,  in  a 
suit  which  does  not  seek  to  dissolve  the  partnership. 

Nor,  even  in  a  suit  to  dissolve  the  partnership,  will  the  Court  appoint  a 
receiver  on  an  interlocutory  application,  merely  upon  evidence  that  the 
partners  do  not  co-operate  in  the  management  of  the  business;  but  to 
sustain  such  an  application  it  must  be  shown  that  ono  partner  has  inter- 
fered so  as  to  prevent  the  business  being  carried  on. 

A  managing  partner  of  a  mine  has  authority  to  defray  all  the  necessary 
and  proper  expenses  incidental  to  the  beneficial  working  of  the  mine  out  of 
the  joint  profits  derived  from  the  sale  of  the  minerals. 

The  plftintiff  and  defendant  bad  been,  since  1840,  carrying 
on  tbe  business  of  solicitors,  in  partnership,  under  the  firm  of 
Roberts  and  Eberhardt,  the  plaintiff  receiving  five-eighths,  and  the 
defendant  three-eighths  of  tbe  profits.  The  plaintiff  alleged,  that 
this  partnership  was  in  continuation  of  a  previous  partnership 
between  himself  and  a  gentleman  named  Crompton,  which  was 
conducted  under  written  articles  of  partnership,  by  which  it  was, 
amongst  other  things,  provided,  that  the  said  partnership  should 
continue  for  twenty-one  years  from  the  commencement ;  but  no 
written  articles  of  partnership  were  entered  into  either  on  the 
original  admission  of  the  defendant  as  a  partner,  or  on  the  retire- 
ment of  Mr.  Crompton. 

In  1846  the  plaintiff  and  defendant  joined  in  purchasing  one- 
fourth  share  in  a  colliery,  called  the  Tipton  Colliery,  and  the  same 
was  conveyed  to  them  in  moieties  as  tenants  in  common. 

The  plaintiff  and  defendant  advanced  from  time  to  time  money 
out  of  their  law  partnership  business,  for  capital  and  other  expendi- 
ture in  carrying  on  this  colliery  in  respect  of  their  shares  therein, 
and  they  subsequently  purchased  the  other  three-fourths  of  the  said 
Tipton  Colliery,  in  equal  moieties  ;  and  a  considerable  amount  was 
advanced  in  respect  of  instalments  of  the  purchase-monies,  and  for 
carrying  on  the  colliery,  out  of  the  monies  of  the  law  partnership. 
The  plaintiff  alleged,  that  the  said  colliery  had  since  been  worked 
by  the  plaintiff  and  defendant,  as  partners,  in  equal  moieties,  under 
[•149]       the  firm  of  *" Roberts  and  Eberhardt;"  and  that  the  accounts 
between  the  colliery  and  law  partnerships  had  never  been  adjusted. 
The  law  business  of  the  said  copartnership  and  part  of  the 
business  of  the  colliery  were  conducted  in  offices  at  Stourbridge. 
Both  partnerships  were  for  some  time  conducted  chiefly  by  the 
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defendant,  but  the  plaintiff  had  of  late  taken  the  sole  management      Roberth 

of  the  colliery.    On  the  17th  of  November,  1858,  the  defendant  bberhardt.  ' 

told  the  plaintiff  that  he  should  determine  the  law  partnership, 

and  close  the  office ;  and  immediately  afterwards  he  served  the 

plaintiff  with  notice  of  a  dissolution  of  the  copartnership  of  solicitors 

between  himself  and  the  plaintiff,  and  requested  the  plaintiff  to  sign 

the  same,  which  the  plaintiff  refused  to  do. 

The  plaintiff  now  filed  the  bill  in  this  suit,  stating  the  above- 
mentioned  facts,  and  that  the  defendant  refused  to  communicate 
with  the  plaintiff  concerning  pending  matters  of  business ;  and 
alleging,  that  the  defendant  had  in  November  last  received  a  sum 
of  1,2002.  for  coals  got  from  the  Tipton  Colliery,  and  instead,  of 
paying  that  sum  to  the  banking  account  of  the  said  colliery,  had 
paid  part  to  the  account  of  the  law  partnership,  and  had  retained 
200/.  thereof  himself ;  and  the  bill  alleged,  that  the  Tipton  Colliery 
was  situated  in  a  district,  the  position  of  which  at  the  present  time, 
with  reference  to  water,  was  such,  that  in  order  effectually  to  drain 
the  mines  of  the  district,  and  work  the  same  to  the  utmost  advan- 
tage, there  would  be  required  a  combined  action  by  the  proprietors 
of  the  several  mines ;  and  the  owners  of  each  mine  would  in  the 
meetings  and  arrangements  necessary  for  the  purpose  between  the 
proprietors  of  the  several  mines,  have  to  assume  tlieir  own  position, 
and  act  with  reference  to  their  own  interests,  in  connection  with 
those  of  other  mine  owners ;  and  it  would  be  impossible  for  dis- 
united owners,  in  the  position  in  which  the  defendant  had  placed 
himself  towards  ♦the  plaintiff,  to  assume  their  proper  position  in  [  ♦iso  ] 
such  meetings  and  arrangements. 

The  26th  paragraph  of  the  bill  was  as  follows :  "  Considerable 
inconvenience  has  arisen  in  the  ordinary  working  of  the  mine ;  and, 
in  consequence  of  the  conduct  of  the  defendant  towards  the  plaintiff, 
and  the  dissension  which  the  defendant  has  caused,  many  of  the 
workmen  have  ceased  to  work,  and  in  consequence  all  the  pits  have 
ceased  to  be  worked.  The  plaintiff  and  defendant  have  disagreed 
as  to  the  price  to  be  charged  for  coal,  and  have  given  contrary 
directions  on  the  subject.  The  defendant  has  also  countermanded 
orders  given  by  the  plaintiff  to  the  clerk  to  seek  general  customers 
for  the  coal,  the  defendant  insisting  that  they  should  be  supplied 
only  to  certain  furnaces.  The  defendant  has  also  ordered,  that,  con- 
trary to  the  usual  course,  the  prices  shall  not  be  inserted  in  the  daily 
tickets  of  the  coal  supplied  to  certain  furnaces.  Inconveniences  have 
also  arisen  as  to  the  appointment  and  conduct  of  the  partnership 
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RoBKRTB  clerks  and  servants,  and  as  to  the  general  management  of  the 
*Eberhai!dt.  works,  in  consequence  of  the  course  taken  by  the  defendant,  and 
the  position  of  hostility  to  the  plaintiff  which  he  has  assumed. 
Among  other  instances,  the  defendant  has  prevented  the  carrying 
out  of  an  arrangement,  by  which,  on  a  change  of  butties  or  persons 
working  the  pits,  the  stock  of  the  but-going  butty  was  to  be  taken 
by  the  in-coming  butty  at  a  vahiation,  so  that  the  pits  might  be 
kept  going.  The  defendant  also  refused  to  concur  in  proceedings 
against  the  out-going  butty  for  misconduct  in  working  the  said 
colliery.  In  fact,  the  said  defendant  has  rendered  it  impossible 
that  the  plaintiff  and  defendant  can  co-operate  together  in  the 
working  of  the  said  Tipton  Colliery,  in  such  a  manner  as  the  same 
ought  to  be  worked  and  carried  on  for  their  mutual  benefit  and 
advantage.  In  an  interview  between  the  clerk  of  the  plaintiff's 
[  *'^^  ]  solicitor  and  the  defendant,  *the  defendant  expressed  himself  dis- 
satisfied with  the  present  management  of  the  said  colliery,  and 
stated,  that,  in  his  opinion,  some  person  ought  to  be  appointed  to 
manage  the  same  between  him  and  the  said  plaintiff."  The  27th 
paragraph  suggested,  that  some  proper  person  ought  to  be  appointed 
to  manage  the  said  Tipton  Colliery  on  behalf  of  the  plaintiff  and 
defendant,  and  to  receive  and  pay  the  several  sums  of  money 
receivable  and  payable  in  respect  thereof. 

The  bill  prayed,  amongst  other  things,  that  an  account  might  be 
taken  of  all  dealings  and  transactions  of  the  plaintiff  and  defendant, 
and  of  all  monies  received  and  paid  by  them  respectively,  both  in 
and  about  the  said  partnership  of  solicitors  and  attorneys,  and  also 
in  and  about  the  said  partnership  in  the  said  colliery,  and  in  certain 
other  businesses  which  they  had  carried  on  together;  and  that 
what  should  be  found  due  from  the  said  defendant  on  taking  such 
accounts  might  be  paid  by  him  to  the  plaintiff.  And  that  some 
proper  person  might  be  appointed  in  like  manner  to  manage  the 
said  Tipton  Colliery  on  behalf  of  the  plaintiff  and  defendant,  and  to 
receive  and  pay  all  such  monies  as  should  be  receivable  and  payable 
in  respect  thereof. 

The  bill  did  not  pray  for  a  dissolution  of  the  partnership  in  the 
colliery. 

The  plaintiff  now  moved  for  a  receiver,  according  to  the  prayer, 
supporting  by  his  own  affidavit  the  statements  in  the  bill. 

From  the  affidavits  filed  on  the  part  of  the  defendant,  it  appeared 
that  the  Tipton  Colliery  estate  consisted  of  a  surface  estate  as  well 
as  mines ;  and  the  defendant's  affidavit  stated  that  the  colliery  was 
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not  worked  by  the  plaintiff  *and  defendant  as  a  partnership,  **  but  Roberts 
as  the  owners  of  two  moieties  of  an  estate  jointly  working  the  same  eberhardt 
together."  The  defendant  admitted,  that,  in  consequence  of  the  [  ♦152  ] 
fluctuations  in  price,  he  had,  about  the  middle  of  the  year,  directed 
the  omission  of  the  price  in  the  tickets ;  but  he  denied  that  any  of 
his  conduct  had  in  any  way  interfered  with  the  management  of 
the  colliery ;  on  the  contrary,  he  stated  that  the  plaintiff  had,  since 
the  autumn  of  1862,  had  the  entire  management,  and  had  dis- 
missed and  appointed  servants  without  the  defendant's  interfer- 
ence ;  and  the  defendant  stated,  that,  though  he  had  expressed  an 
opinion  that  it  would  be  well  if  they  could  have  some  substantial 
person  who  could  draw  cheques,  and  be  more  entrusted  than  their 
present  clerk,  he  never  contemplated  the  appointment  of  a  manager 
by  the  Court ;  but  he  stated,  that  he  was  most  desirous  that  the 
colliery  should  be  kept  working,  and  the  water  kept  down ;  and  he 
stated  that  it  would  be  highly  injurious  if  the  colliery  were  placed 
under  management  which  he  and  the  plaintiff  could  not  control. 

The  plaintiff  filed  affidavits  in  reply,  supporting  the  case  made 
by  the  bill,  and  stating,  that,  since  he  had  assumed  the  manage- 
ment of  the  colliery,  the  defendant  had  evinced  "  dissatisfaction 
and  want  of  co-operation  and  confidence,"  which  had  produced  a 
spirit  of  disaffection  on  the  part  of  the  workmen  towards  the  plain- 
tiff ;  that  the  defendant  would  not  co-operate  in  the  erection  of  a 
steam-engine,  and  that  he  had  taken  the  part  of  the  butties  in 
a  claim  made  against  them  by  the  plaintiff  for  damages  for  the 
stoppage  of  two  of  the  pits.  There  were  also  affidavits  by  two 
clerks  of  the  colliery,  to  the  effect  that  the  plaintiff  and  defendant 
frequently  gave  contrary  orders  respecting  the  management  of  the 
works. 

Mr.  Bacon,  Q.C.,  and  Mr.  J.  V.  Prior,  for  the  motion,  [cited  ^^3] 
Feredaif  v.  Wightuick  (1) ;  Jt^ffei-ys  v.  Sniith  (2),  where  Lord  Eldon 
observed,  that,  upon  general  principles,  "  where  persons  are  con- 
cerned in  such  an  interest  in  land  as  a  mining  concern  is,  this 
Court  will  appoint  a  receiver,  although  they  are  tenants  in  common 
of  it  •• ;  and  Beiitley  v.  Bates  (a)]. 

Mr.  Holt,  Q.C.,   and  Mr.  Cairns,  contra,  [cited  Goodman  v.        [  154  ] 
Whitcomb  (4)]  : 
*     *     The  Court  will  not  appoint  a  receiver  upon  an  interlocutory       |- 155  ] 

(1)  32  B.  R.  136  (1  Ru88.  &  My.  45).   187). 

(2)  21  R.  R.  175  (1  J.  &  W.  298).      (4)  21  R.  B.  244  (1  J.  &  W.  592). 

(3)  54  R.  R.  467  (4  Y.  &  0.  (Ex.  Eq.) 
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RoBEBTs  motion,  where  the  business  is  to  be  carried  on,  but  only  when  it  is 
Eberkabdt.  to  be  dissolved,  except,  perhaps,  under  very  special  circumstances, 
as  where  a  party  was  so  conducting  himself,  that,  unless  a  manager 
were  appointed  before  the  hearing,  the  partnership  concern  might 
be  destroyed:  Watei's  v.  Taylor {l),  Hall  v.  Hall{'i).  Here  one  of 
the  partners  wishes  to  go  on  with  the  business.  The  reasons  given 
for  this  application  are  precisely  as  though  tenants  in  common  of 
houses  disagreed  as  to  the  repairs  or  the  rent  to  be  demanded  for 
them,  and  therefore  asked  for  a  receiver ;  and  there  is  no  authority 
for  such  a  bill. 

(Thb  Yioe-Chancellor  :  The  bill  is  indefinite.  It  might  have 
asked  for  a  dissolution  of  the  working  partnership  in  the  mines  of 
which  the  parties  were  tenants  in  common  in  fee,  and  for  a  receiver 
in  the  meantime;  or  it  might  have  stated,  as  in  Cvaicshay  v. 
MaiiU  (8),  that  the  property  was  purchased  in  fee  for  the  purposes 
of  the  partnership,  and  asked  for  a  sale.  The  bill  does  not  point 
distinctly  to  either  course.) 

[  166  ]  Mr.  BcLcwiy  Q.C.,  in  reply. 

Yicb-Ghamcbllor  Sir  W.  Page  Wood  : 

The  principles  involved  in  this  case  are  of  great  importance, 
although  perhaps  the  course  that  I  ought  to  take  on  the  present 
motion  may  not,  strictly  speaking,  require  the  application,  to  the 
full  extent,  of  the  doctrine  which  was  laid  down  by  Lord  Eldon  in 
Jeffery9  v.  Smith  (a)  ;  for  there  are  circumstances  here  which  seem 
to  me  to  make  this  materially  different  from  that  case  before  Lord 
Eldon.  Knowing  the  extreme  caution  with  which  Lord  Eldon  laid 
down  any  general  principle,  I  am  inclined  to  attribute  more  weight 
to  any  general  principle  enunciated  by  him,  than  to  the  dicta  in 
more  recent  decisions,  which,  though  apparently  general,  must 
always  be  considered  with  special  reference  to  the  case  immediately 
before  the  Court. 

In  Jeffe'i-ys  v.  Smith  {^),  Lord  Eldon  made  several  observations 
which  did  not  apply  to  the  case  immediately  before  him  ;  for  that 
was  a  case  of  partnership,  and  the  bill  prayed  for  a  dissolution ; 
but,  during  the  argument,  the  counsel  for  the  defendant  were  driven 
to  say,  ''We  cannot  contend  that  the  defendant  has  a  right  to 

(1)  13  B.  B.  91  (15  Yes.  10).  (3)  18  B.  B.  126  (1  Swanst.  495). 

(2)  87  B.  B.  15  (3  Mac.  &  G.  79).      (4)  21  B.  B.  176  (1  J.  &  W.  298). 
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continue  manager  of  the  whole  mine  against  the  consent  of  the      kobebts 
other  owners ;  they  may  act  for  themselves,  but  they  have  no  right  ebbkhabdt. 
to  oust  him  of  his  own  share,  because  they  cannot  agree  with  him. 
Persons  who  are  tenants  in  common  of  land  cannot  ask  that  a 
manager  should  be  put  in  possession  for  all  parties." 

In  answer  to  that  remark,  Lord  Eldon  said,  ''  The  question  is, 
whether  mines  have  not  been  always  considered,  *not  altogether,       [  *^^'^  1 
but  in  some  sort,  as  a  species  of  trade.    How  it  may  be  in  Wales,  I 
do  not  know ;  but  in  my  country,  where  there  are  frequently  twenty 
owners  of  the  same  mine,  if  each  is  to  have  a  set  of  miners  going 
down  the  shaft  to  work  his  twentieth  part,  it  would  be  impossible  to 
continue  working  the  mine.    Must  not  a  contract  be  implied,  that 
it  was  to  be  carried  on  in  a  practicable  and  feasible  way  ?    I  beUeve 
I  have  a  note  of  a  case  before  Lord  Hardwicke,  which  confirms  me 
in  the  idea,  that  where  there  are  part  owners  of  a  mine,  and  they 
cannot  by  contract  agree  to  appoint  a  manager,  this  Court  will 
manage  it  for  them."     And  on  a  subsequent  day  he  said,  "  Lord 
Habdwicke  in  that  case  says,  that  a  colliery  is  to  be  considered  in 
the  nature  of  a  trade ;  and  where  persons  have  different  interests  in 
it,  it  is  to  be  regarded  as  a  partnership ;  and  that  the  difficulty  of 
knowing  what  is  to  be  paid  for  wages  and  the  expenses  of  manage- 
ment gives  the  Court  a  jurisdiction  as  to  the  mesne  profits,  which  it 
would  not  assume  with  respect  to  other  lands."     Then  he  said, ''  On 
this  ground,  and  on  account  of  the  peculiarity  of  this  species  of 
produce,  the  Court  gives  an  injunction  against  trespass,  and  allows 
a  party  to  maintain  a  suit  for  the  profits,  which  in  other  cases  it 
would  not  do.    Here  there  are  twenty  shares,  and  if  each  owner 
may  employ  a  manager  and  a  set  of  workmen,  you  destroy  the 
subject  altogether.    It  renders   it  impossible  to  carry  it  on.    It 
appears  to  me,  therefore,  upon  general   principles,  and  without 
reference  to  the  particular  circumstances  of  any  case,"  (that  is,  he 
was  not  applying  the  remark  only  to  the  case  before  him,)  '*  that 
where  persons  are  concerned  in  such  an  interest  in  lands  as  a 
mining  concern  is,  this  Court  will  appoint  a  receiver,  although  they 
are  tenants  in  common  of  it."     And  that  no  doubt  is  the  strongest 
part  of  the  expressions  in  the  judgment,  with  reference  to  the  general 
principle  to  be  applied  to  the  case  now  before  the  Court.    I  do  not 
find  any  case  in  which  the  ^Court  has  proceeded  to  appoint  a      [  *158  ] 
receiver  of  mining  works,  in  which  the  parties  had  not  been  working 
the  mines  together  in  partnership,  nor  where  a  partnership  existed 
for  the  purpose  of  working  the  mine,  if  that  were  the  extent  of  the 
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RoBEBTs  partnership,  without  having  before  the  Court  a  suit  for  the  dissolu- 
Ebkbhabdt.  tiou  of  the  partnership,  except  it  may  be  that  case  of  Wynget  v. 
Ht'othcotef  which  was  cited,  not  from  any  report,  but  from  the 
recollection  of  counsel,  in  the  case  of  Bentley  v.  Bateaux).  The  case 
of  Bentley  y.  Bates  itself  certainly  involves  something  of  the  same 
kind.  In  that  case  a  demurrer  to  a  bill  not  praying  for  a  dissolu- 
tion, either  as  to  the  mines  which  were  the  subject,  or  as  to  the 
working  partnership  for  obtaining  the  profit  to  be  derived  from  the 
property,  was  overruled ;  and  it  is  certainly  not  the  ordinary  practice 
of  this  Court  to  direct  an  account  between  partners,  except  upon  a 
bill  for  the  dissolution  of  the  partnership  concern  (2).  It  is  true, 
that  it  is  not  now  necessary  to  ask  for  a  dissolution  in  every  case  in 
which  relief  is  sought  respecting  partnership  affairs ;  but  I  appre- 
hend, that,  where  a  bill  seeks  for  an  account,  that  is  one  of  the 
cases  in  which  a  dissolution  must  be  prayed.  Unless  some  special 
ground  is  raised,  the  general  accounts  cannot  be  taken  without 
asking  for  a  dissolution  of  the  firm  ;  and  yet  in  Bentley  v.  Bates  (1), 
Lord  Abinoer  held,  in  the  case  of  a  mining  concern,  that  these 
accounts  might  be  taken,  although  the  bill  did  not  pray  for  a 
dissolution  of  the  partnership  in  the  working  of  the  mines.  There- 
fore, that  case  must  be  considered  an  authority,  that,  without 
breaking  up  the  partnership  in  a  mining  concern,  a  plaintiff  might 
have  the  intermediate  relief  of  a  decree  for  an  account,  not  general, 
but  from  year  to  year,  and  seems  to  furnish  an  analogy  for  an 
application  for  a  receiver,  although  the  bill  does  not  ask  to  terminate 
[  *U9  1  the  ^concern.  On  principle,  that  course  would  create  enormous 
difficulty  in  the  case  of  property  held  in  fee  simple,  like  a  colliery, 
if  the  Court  is  to  be  called  upon,  because  of  the  owners'  disputes, 
during  the  continuance  of  their  holding  the  property  in  fee,  to  put 
in  its  own  manager,  and  have  a  person  appointed  to  manage  it.  If 
that  be  the  proper  course,  the  Court,  as  Lord  Eldon  expresses  it  in 
Goodman  v.  Whitcomb  (3),  might  have  to  manage  all  the  mining 
concerns  in  the  kingdom.  That  cannot  be  the  true  principle  of  the 
Court. 

What  is  the  true  principle  is,  I  think,  pointed  to  in  Crawshay  v. 
Maule  (4),  Jefferys  v.  Smith  (5),  and  Waters  v.  Taylor  (6).  The  true 
principle  must  be  this— In  the  case  of  a  mining  concern  like  this, 

(1)  64  R.  R.  467  (4  Y.  &  0.  (Ex.  Eq.)  (4)  18  R.  R.  126  (1  Swanst  495). 
182).                                                                 (5)  21  R.  R.  175  (1  J.  &  W.  298;  3 

(2)  See  Forman  v.  Homfrey,  13  R  R.      Russ.  168). 

116  (2  V.  &  B.  329).  (6)  13  R.  R.  91  (15  Vee.  10). 

(3)  21  R  R.  244  (1  J.  &  W.  592). 
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there  may  be  two  modes  in  which  it  may  be  viewed :  it  may  be  a  Roberts 
mining  concern  really  held  as  property  by  parties  who  never  ebbrhardt. 
acquired  it  for  the  purposes  of  trade,  as  in  a  case  where  an  estate 
containing  mines  has  descended  from  the  owner  to  two  co-heirs ; 
and  such  joint  owners,  though  they  did  not  acquire  it  for  mining 
purposes,  may  nevertheless  agree  to  work  the  mines  together  with 
their  joint  property,  and  buy  steam  engines,  and  pay  workmen 
during  that  working.  That  would  be  working  the  mine  in  partner- 
ship. There  would  be  a  partnership  in  the  working,  though  not  in 
the  land ;  and  either  of  the  joint  owners  might  at  any  time  change 
his  mind,  and  say  to  the  other,  '^  I  do  not  feel  inclined  to  work 
jointly  any  longer,  and  all  the  accounts  may  be  taken,  and  I  will 
leave  you  to  deal  with  your  share  as  you  please."  One  might  then 
continue  to  work,  but  he  could  not  force  the  other  to  go  on ;  and 
the  one  who  continued  to  work  might  have  to  render  an  account. 
That  was  what  happened  in  Sir  Francis  SImckburgh's  case  (l),  in 
the  Exchequer,  and  a  discussion  there  arose,  *in  consequence  of  one  [  *160  ] 
tenant  in  common  having  worked  mines  alone,  from  what  period 
such  account  was  to  be  rendered.  The  other  case  would  be  one 
in  which,  as  in  Crawshay  v.  Mavle  (2),  the  circumstances  afforded 
evidence, — as  it  is  impossible  to  say  that  they  may  not  ultimately 
do  here, — that  the  whole  property  was  intended  to  be  used  as  a 
partnership  concern  ;  and,  therefore,  when  any  disagreement  arose, 
any  of  the  partners  would  have  a  right  to  come  to  this  Court  to 
determine  the  partnership,  and  have  the  whole  thing  sold,  as  in 
Crawshay  v.  Maule  (2).  In  either  case  it  would  be  proper  to  ask  for 
a  dissolution  and  winding  up  of  the  concern,  and  then  for  a  receiver 
to  be  appointed  to  manage  the  concern  in  the  meantime,  if  the 
partners  could  not  agree.  This  bill  does  not  present  distinctly 
either  of  those  phases.  I  am  not  informed  in  which  way  the 
plaintiff  regards  it :  whether,  that  he  is  working  in  partnership  a 
mining  property,  of  which  he  is  a  tenant  in  common  in  fee  ;  or  that 
the  estate  was  all  acquired  for  the  purposes  of  the  partnership,  and 
the  plaintiff  has  therefore  a  right  to  have  a  sale  of  the  whole.  It  is 
said,  that  I  may  now  assume,  that,  at  the  hearing,  the  plaintiff  will 
have  a  right  to  have  a  sale,  and  that  the  partnership  will  be  clearly 
determined,  and  that  therefore  I  may  now  appoint  a  receiver,  seeing 
what  must  be  the  result  of  the  litigation.  But  I  cannot  at  present 
see  that  in  this  case.    I  do  not  foresee  whether  I  am  to  dissolve 

(1)  DenyB  v.  Shuckhirghy  54  E.  R.  (2)  18  E.  R.  126  (1  Swanst  495). 

446  (4  Y.  &  0.  (Ex.  Eq.)  42). 
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Roberts      the  working  partnership,  or  to  sell  the  whole  fee  simple   in   the 
Ebkrhardt.    property. 

In  that  state  of  things,  there  is  a  great  difficulty,  as  the  law 
stands,  in  saying,  that  the  plaintiff  is  now  entitled  to  have  a  receiver 
appointed,  who  would  only  be  brought  in  really  for  the  purpose  of 
continuing  the  business,  as  appears  from  the  27th  paragraph  of  the 

[  ^161  j  bill ;  and  still  more  ^strongly  from  the  26th,  where  the  language 
points  to  a  continuance  of  the  working.  Therefore,  upon  the 
statements  in  the  bill,  I  think  there  would  be  great  difficulty  in 
appointing  a  receiver.  I  think,  also,  upon  the  facts  which  are  in 
evidence,  there  would  be  great  difficulty,  even  if  the  bill  had  asked 
for  a  dissolution  upon  the  ground  of  incompatibility  in  the  mode 
in  which  the  partners  were  working  the  mine ;  for,  am  I  not,  as 
Lord  Eldon  says,  to  imply  a  contract  for  carrying  on  the  business 
in  a  feasible  way?  I  think  that  Mr.  Bacon  well  described  the 
result  of  the  evidence,  when  he  said,  that  there  was  a  want  of 
co-operation  between  these  partners,  but  that  and  interference  are 
altogether  distinct.  The  right  to  have  a  receiver  would  not  arise 
on  the  part  of  a  partner  who,  as  the  plaintiff  appears  here  to  be, 
was  the  managing  partner,  and  had  practically  the  sole  direction  of 
the  business;  he  would  have  no  case  for  coming  here  for  the 
assistance  of  the  Court,  only  because  the  other  partner  would  not 
co-operate  with  him.  It  is  alleged,  that  the  co-partner  has  refused 
to  buy  a  steam  engine.  Suppose  I  appointed  a  receiver,  could  I 
compel  him  to  buy  it  ?  The  only  mode  of  doing  so  would  be  this : 
the  receiver  might  purchase  it  if  there  were  assets  for  that  purpose, 
and  might,  by  the  direction  of  the  Court,  recoup  the  expense  of  it 
out  of  the  profits  of  the  concern  when  realised.  But  the  managing 
partner,  while  the  concern  continues,  can  do  exactly  the  same 
thing.  Until  his  co-partner  interferes  to  prevent  him,  I  apprehend 
he  might  incur  any  expense  in  the  management  that  was  beneficial 
for  the  purposes  of  the  business.  Just  as  a  brewer  might  set  up 
half-a-dozen  vats  at  a  large  expense,  so  here  the  managing  partner 
might  set  up  a  steam  engine  and  work  it  as  he  thought  proper. 
There  is  nothing  done  by  his  co-partner  to  interfere  with  his  doing 
so.  So,  again,  as  to  the  prices  of  coal.  All  that  has  happened  at 
present  is,  that  one  partner  has  said,  ^^  I  will  not  sell  at  such  a 
price  " ;  and  the  other  has  said,  **  I  will."    Each  has  a  perfect  right 

[  ♦162  J       to  sell  at  what  price  *he  chooses.    That  is  not  the  case  of  Jefferifs  v. 
Smith  (i).    But  it  is  not  even  alleged  that  Eberhardt  has  attempted 
(I)  21  R  R.  175  (I  J.  &  W.  298). 
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to  sell  to  any  one  at  these  particular  prices.    All  that  he  has  done      robrbtb 

is,  that  he  has  gone  to  the  agent,  and  told  him  to  sell  at  such  prices,   ^bebhabdt. 

The  next  thing  is  the  alleged  interference  with  the  butties.    That  is 

the  nearest  appr-oach  to  interference  in  this  case.     There  was  a 

disagreement,  and  the  defendant  took  the  side  of  the  butties,  and 

said  they  were  right  in  what  they  did  ;   but  I  think  that  is  not 

such  an  interference  as  would  authorise  me  to  appoint  a  receiver 

at  the  instance  of  a  partner  who  really  seems  to  have  the  whole 

thing  in  his  own  hands.     He  at  this  moment  is  appointing  and 

discharging  workmen,  and  has  not  been  interfered  with  in  any  of 

those  proceedings  by  the  defendant  Eberhardt. 

It  is  further  said,  that  the  mine  will  be  drowned,  because  Eber- 
hardt will  not  co-operate  to  prevent  it ;  but  the  plaintiff  may  do 
what  he  likes   to  prevent  that  :   he   cannot  get  money  for   that 
purpose  from  Eberhardt,  but  neither  would  the  receiver  be  able ; 
though  I  do  not  think  that  anyone  would  advise  Eberhardt,  if  it  were 
done  bond  fide^  in  due  exercise  of  the  plaintiff's  powers  of  manage- 
ment, that  he  could  resist  payment  of  the  expenses  out  of  the  profits 
arising  from  the  sale  of  the  coals.     In  Jeffei^ys  v.  Smith  (1),  the 
the  case  was  really  this  :  one  part  owner  said,  '*  I  am  owner,  and  I 
will  manage  the  concern  ;  "  the  other  said,  "  I  will  manage  it  ;*'  and 
there  was  there  a  direct  interference.     And  Lord  Eldon  said,  ''  In 
my  country,  where  there   are  frequently  twenty  owners  of  the 
same  mine,  if  each  is  to  have  a  set  of  miners  going  down  the  shaft 
to  work  his  twentieth   part,  it   would  be  impossible  to  continue 
working  the  mine.     Must  not  a  contract  be  implied,  that  it  was  to 
be  carried  on  in  a  practicable  and    feasible   way?  .  .  .   Where 
there  are  part  owners  of  a  mine,  and  *they  cannot  by  contract  agree       [  *163  ] 
to  appoint  a  manager,  this  Court  will  manage  it  for  them."    If 
Eberhardt  had  said,  "  I  will  send  my  people  to  work  my  part  of  the 
mine,"  this  case  would  have  been  like  Jefferys  v.  Smith  (1)  in  that 
respect,  and  I  should  then  have  struggled  hard  to  have  found  some 
mode  of  reUeving  the  plaintiff ;  but  I  am  of  opinion,  that  no  case 
has  been  made  for  such  relief.     Non-co-operation,  which  leads  one 
partner  to  act  upon  his  own  responsibility  until  interfered  with,  is 
not  a  ground  for  appointing  a  receiver  of  the  property  ;  and  I  think 
that  this  is  not  a  case  in  which  I  should  struggle  to  get  over  the 
difficulty  ;  and  therefore  there  must  be  no  order  on  this  motion. 

(1)  21  E.  B.  175  (1  J.  &  W, 
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1863.  FEY  V.   CAPPER  (1). 

^^'^^'  (Kay,  163—171  ;  S.  C.  2  W.  R.  136.) 

Wood,  V.-C.  Under  a  power  of  appointment  of  a  trust  fund  among  children,  in  the 

[  163  ]  usual  form,  the  share  of  a  married  daughter,  who  was  unborn  at  the  crea- 

tion of  the  power,  was  limited  to  trustees,  upon  trust  for  her  separate  use, 
for  life,  without  power  of  anticipation,  and,  after  her  decease,  to  her  general 
appointees  by  deed  or  will,  and  in  default,  to  her  executors  or  adminis- 
trators : 

Held,  that  such  an  appointment  was  not  void  as  fettering  the  property 
beyond  the  legal  limits,  but  that  the  restraint  upon  anticipation  might  be 
rejected,  and  the  rest  of  the  appointment  sustained. 

By  a  settlement,  dated  the  14th  of  August,  1792,  and  made  one 
month  after  the  marriage  of  John  Fry  and  Honnor  his  wife,  John 
Fry  covenanted  to  pay  to  the  trustees  thereof  a  sum  of  2,000/.,  to 
be  held  by  them  [in  trust  for  himself  for  life,  with  remainder  in 
trust  for  his  wife  for  life,  and  after  the  decease  of  the  survivors  in 
trust  for  their  children  as  they  should  by  deed  or  writing  jointly 
appoint,  or  as  the  survivor  of  them  should  by  deed  or  writing  or 
will  appoint,  and  in  default  of  appointment  in  trust  for  the  children 
as  therein  mentioned] . 

[  166  ]  The  said  sum  of  2,0002.  was  afterwards  paid  to  the  trustees, 

and  invested  in  the  purchase  of  2,2802.  9L  10«.  per  cent.  Reduced 
Annuities. 

John  Fry  died  in  1810,  and  no  joint  appointment  of  the  said 
2,0002.  or  any  part  thereof  was  ever  made  by  him  and  his  wife. 

[  167  ]  His  widow,  the  said  Honnor  Fry,  received  the  dividends  on  the 

said  funds  up  to  the  time  of  her  decease. 

Honnor  Fry,  after  the  death  of  her  husband,  by  her  will,  dated 
the  1st  of  November,  1845,  after  reciting  the  said  indenture,  and 
that  there  were  only  six  children  of  her  marriage  then  living,  [in 
exercise  of  the  power  to  her  given  by  the  said  indenture  of  the 
14th  of  August,  1792,  appointed  that  the  trustees  of  the  said  sum  of 
2,2802.  32. 108.  Reduced  Annuities  should  apportion  the  same  respec- 
tively for  the  benefit,  in  equal  shares,  of  such  of  her  six  daughters, 
Honnor  Frances  Fry,  Mary  Craig  Fry,  Anne  Jane  Fry,  and  Julia 
Maria  Fry,  Hannah  Westcott  Prior,  and  Ellen  Cornelia  Neather- 
way,  who  shall  be  living  at  the  time  of  her  decease,  such  respective 
apportionments  to  be  transferred  and  paid  in  manner  thereinafter 
provided.  And  she  directed  that  the  trustees  should  hold  the 
shares  of  her  daughters  Hannah  Westcott  Prior  and  Ellen  Cornelia 

(1)  //*  re  Teagite's  Hetthmeni  (1870)  59  L.  J.  Ch.  8,  61  L.  T.  353  (affd.  44 
L.  IMO  Eq.  5W,  22  L.  T.  742 ;  Whitby  Ch.  Div.  85,  59  L.  J.  Ch.  485,  62 
V.  MikhtU  (1889)  42  Ch.  D.  494,  502,      L.  T.  771). 
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Neatherway,  upon  trust,  daring  the  joint  lives  of  her  said  daughters  Fby 
respectively  and  tbeir  respective  husbands,  and  if  her  said  daughters  cappek. 
respectively  should  survive  their  respective  husbands,  then  during 
the  respective  lives  of  her  said  daughters,  to  pay  to  them,  her 
said  daughters  respectively,  or  to  such  person  or  persons  as  they 
respectively,  whether  covert  or  widows,  should  from  time  to  time  in 
that  behalf,  but  not  by  way  of  anticipation,  appoint  in  writing 
under  their  respective  hands,  the  income  of  their  respective  shares, 
for  their  respective  separate  use.  And  after  the  decease  of  the 
daughters  respectively,  the  will  declared  the  trusts  of  their  respec- 
tive shares  to  be  for  their  respective  appointees  by  deed  or  will,  and 
in  default  for  their  executors  or  administrators  respectively]. 

Honnor  Fry,  the  testatrix,  died  on  the  8rd  of  January,  1868.  [  ^^^  ] 

There  were  several  questions  submitted  in  a  special  case  to  the 
Court ;  of  which  one  was,  whether  the  appointment  by  the  will  for 
the  benefit  of  the  married  daughters  of  the  testatrix  was  valid. 

Mr.  WiUcockf  Q.C.,  and  Mr.  Wodehouse  for  the  plaintiffs,  the       [  ^69  ] 
surviving  daughters  of  the  testatrix. 

Mr.  Daniel^  Q.C.,  and  Mr.  Surrage  for  some  of  the  defendants. 

Mr.  E.  F.  Smith,  for  the  assignees  in  bankruptcy  of  the 
husband  of  Hannah  Westcott  Prior,  argued,  that  the  restraint  upon 
anticipation  of  the  daughters'  life  interests  would  have  infringed  the 
rule  against  perpetuities,  if  inserted  in  the  settlement,  and  that  it 
therefore  rendered  the  appointment  for  them  void. 

Mr.  Smale  for  other  parties. 

Mr.  Willcocky  in  reply. 

Vicb-Chancbllob  Sir  W.  Page  Wood  : 

In  this  case,  there  has  been  an  appointment  for  the  benefit  of 
married  women,  for  their  separate  use,  with  a  clause  restraining 
ihem  from  anticipation ;  and  this  is  said  not  to  be  authorised  by 
the  power,  because,  although  the  appointor  might  have  limited  a 
share  in  the  fund  for  life  to  a  daughter  who  was  unborn  at  the 
creation  of  the  power,  inasmuch  as  such  daughter,  together  with 
those  entitled  to  the  fund  subject  to  her  life  interest,  might  at  any 
time  dispose  of  it ;  yet,  by  an  apix)intment  in  this  manner  to  a 
married  daughter,  she  is  restricted,  probably  during  her  whole  life, 
from  disposing  of  the  fund,  and  it  is  therefore  tied  up  for  a  period 
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Fby         which  infringes  the  rule  against  perpetuities  ;  and  it  is  said,  that  the 

Cappkb.       appointment  is  consequently  void. 

I  should  feel  difficulty  in  deciding  this  question  adversely  lo  the 

[  ^170  ]  appointment,  looking  to  the  decision  in  Thornton  *v.  Blight  (i) ; 
for,  in  that  case,  although  this  particular  point  does  not  seem  to 
have  been  argued,  there  was  precisely  the  same  limitation  made  by 
a  will  in  execution  of  a  power  in  favour  of  a  married  woman  who 
was  unborn  at  the  time  of  the  creation  of  the  power;  and  the 
appointment  was  decided  by  Lord  Chancellor  Gottenham  to  be  a 
valid  exercise  of  the  power.  Therefore,  independently  of  principle, 
it  would  be  difficult  for  me,  after  that  decision,  to  hold  this  appoint- 
ment to  be  bad.  But,  upon  principle,  I  think  that  Mr.  Willcock 
has  given  the  proper  answer  to  the  objection.  In  the  case  of  an 
appointment  under  a  power,  the  Court  looks  to  the  scope  and  intent 
of  the  power;  and,  in  appointments  by  will  (2)  of  real  estate  (8), 
has,  by  the  doctrine  of  cy  prh,  given  effect  to  them  against  the  very 
words  of  the  instrument,  and  has  enabled  grandchildren,  who  were 
not  objects  of  the  power,  to  take  under  a  limitation  to  a  child  for 
life,  with  remainder  to  the  children  of  such  child,  by  treating  the 
first  taker  as  a  tenant  in  tail ;  and  because  the  words  of  the  appoint- 
ment would  otherwise  have  been  wholly  inoperative,  the  Court 
has  thus  given  effect  to  it  in  the  mode  in  which  it  can  take  effect 
legally  (4).  Therefore,  in  an  instrument  made  in  execution  of  a 
power  of  appointing  among  children  only,  if  the  Court  finds  an 
appointment  of  a  share  to  one  child,  with  a  direction  that  such  share 
shall  be  dealt  with  in  this  way,  the  Court  may  reject  that  part 
of  the  limitation  which  exceeds  the  legal  limits.  According  to  Bray 
V.  Hammersley  (5),  this  is  in  other  respects  a  good  appointment  to 
the  children  who  are  objects  of  the  power  (6) ;  but  if  the  restriction 

[  *171  ]  be  not  rejected,  it  '''is  said  that  it  will  make  the  whole  void.  Rather 
than  decide  that,  the  Court  will  reject  the  limitation,  and  thus 
leave  the  rest  of  the  appointment  valid.  In  the  words  of  Lord 
Mansfield,  in  Chapman  v.  Brown  (7),  *'  Where  there  is  a  limitation 
for  life  to  a  person  unborn,  with  remainder  in  tail  to  the  first  and 
other  sons,  as  they  cannot  take  as  purchasers  but  may  as  heirs  of 

(1)  45  R.  R.  36  (2  My.  &  CY.  230). .  (6)  The  Vice-Chanoellor  had  de- 

(2)  BrudtntU  V.  ElweSy  0  R.  R.  310  cided  this  upon  the  other  objections  to 
(I  East,  Abl),  the  appointment,  hy  referring  also  to 

(3)  Not  of  personalty :  Rvuthdye  v.  the  authorities  of  Boyle  v.  The  Bi»hop  of 
DorHl,  2  R.  R.  250  (2  Ves.  Jr.  364).  Peterborough,  2  R.  E.  108  (1  Ves.  Jr. 

(4)  Pitt  V.  Jackson,  2  Br.  C.  C.  51.  299) ;  and  Butcher  v.  Butcher,  12  R,  B. 

(5)  Affd.  in  D.  P.  nom.  Bray  v.  Bree,  193  (1  V.  &  B.  79). 
37  R.  R.  172  (2  a.  &  Fin.  453).  (7)  3  Burr.  1626. 
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the  body,  and  as  the  estate  is  clearly  intended  to  go  in  a  course  of 
descent,  it  shall  be  construed  an  estate  tail  in  the  person  to  whom 
it  is  given  for  life."  And  by  analogy  to  this  cy  pr^a  doctrine, 
although  the  donee  of  the  power  cannot  appoint  to  grandchildren 
nor  to  persons  unborn  in  the  manner  in  which  he  has  attempted  to 
limit  the  property,  yet  the  Court  will  so  modify  the  limitation  as  to 
make  it  effective  in  the  manner  in  which  it  may  take  effect  according 
to  the  power.  The  argument  on  this  point, in  TliomtonY.  Bright  (1), 
suggests  the  decision  to  which  the  Court  would  probably  come,  that, 
if  necessary,  the  Court  would  reject  this  limitation,  and  treat  the 
appointment  as  being  a  settlement  for  the  benefit  of  the  daughter, 
without  the  restraint  upon  anticipation.  The  point  is  ingenious, 
and  would  deserve,  perhaps,  more  consideration  if  it  were  open 
to  me.  However,  if  Thmtiton  v.  Blight  (l)  had  not  decided  thiB 
question,  I  think  that  I  should  have  come  to  the  same  conclusion 
independently  of  that  authority. 

There  must,  therefore,  be  a  declaration,  that  the  will  of  Honnor 
Fry  is  a  valid  execution  of  the  power  of  appointment. 


Fry  . 

r. 
Capper. 


NEATHERWAY  v.  FRY. 

(Kay,  172—185 ;  S.  0.  23  L.  J.  Oh.  222.) 

A  bequest  was  made  of  residue  in  trust,  after  the  death  of  the  testator's 
wife,  to  be  divided  amoogst  all  his  children,  including  his  son  A.  if  then 
living,  in  such  manner  and  in  such  proportions  as  the  testator's  wife  should 
by  will  appoint,  provided  that  the  share  assigned  to  A.  should  not  be  less 
than  those  of  any  of  the  other  children ;  and,  in  default  of  appointment,  to 
be  divided  equally  among  all  the  testator's  children  living  at  his  wife's 
death,  including  his  said  son  A.  Moreover,  if  any  child  should  happen  to 
die  previously  to  the  death  of  the  testator's  wife,  leaving  children,  such 
children  to  have  the  *'  share  "  of  their  late  pareut.  And  if  aU  the  testator's 
children  should  die  under  age,  and  without  leaving  children,  gift  over. 
The  wife  appointed  the  fund  by  will  amongst  all  the  children  who  should 
be  living  at  her  death.  A.  died  in  her  lifetime,  leaving  children :  Held, 
that  the  power  was  weU  exercised  in  favour  of  the  surviving  children  of  the 
testator,  and  that  the  clause  commencing  "  moreover  "  did  not  apply  to  the 
preceding  limitation,  but  only  to  the  gift  in  default;  and  therefore  A.'s 
children  were  properly  excluded. 

John  Fry,  by  his  will,  dated  the  26th  of  August,  1808,  appointed 
his  wife  Honnor  executrix,  and  Booth  Hancock  and  John  Capper, 
or  the  survivor  or  survivors  of  them,  executors  of  that  his  will ;  and 
after  appointing  them  guardians  of  his  children,  he  confirmed  the 
settlement  of  a  sum  of  stock  made  on  his  marriage  with  his  said 


(1)  45  B.  B.  36  (2  My.  &  Or.  230). 
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i>«0. 16. 

Wood,  V.-O. 
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KsATHEB-    wife ;  and  after  giving  certain  specific  and  pecuniary  legacies  to 
.  ^i^        his  said  wife,  and  to  Alfred  Augustus  Fry,  his  son  by  a  former 
^'^'        marriage,  the  testator  disposed  of  the  residue  of  his  estate  in  the 
following  words :  "  I  give  and  bequeath  all  the  rest  and  residue  of 
my  effects  not  already  especially  given  and  bequeathed  to  my  said 
executrix  Honnor  and  my  said  executors  Booth  Hancock  and  John 
Capper,  or  so  many  of  the  three  as  shall  survive  me,  in  trust  for 
the  following  especial  purpose,  that  is,  that  when  all  the  previous 
bequests  and  purposes  of  this  will  shall  be  completely  fulfilled,  the 
remaining  sum  of  money  shall  be,  by  my  said  trustees  or  the 
survivor  or  survivors  of  them,  invested  in  such  way  as  to  them 
shall  seem  most  beneficial,  and  the  interest  and  income  thereof 
shall  be  paid  as  it  arises  to  my  said  wife  Honnor,  for  the  mainten- 
ance, support,  and  education  of  all  our  children,  during  the  term  of 
my  said  wife's  natural  life  ;   and  the  principal  thereof  shall  be 
divided,  at  her  death,  amongst  all  my  children,  including  my  son 
Alfred  Augustus  aforesaid,  if  then  alive,  and  also  including,  if  then 
alive,  our  daughters  Honnor  Frances,  Hannah  Westcott,  Mary  Craig, 
Anne  »Tane,  Julia  Maria,  and  Susannah  Hancock,  together  with  any 
[  •178  1       other  child  *and  all  such  children  as  may  be  hereafter  born  of  my 
said  wife  Honnor  before  my  death,  if  then  alive,  or  any  child  or 
children  that  may  be  born  of  my  said  wife  Honnor  within  nine 
calendar  months  next  succeeding  the  day  of  my  decease,  in  such 
manner  and  in  such  proportions  as  my  said  wife  Honnor  may  by 
will  direct ;  provided  only,  that  the  share  or  part  assigned  to  my 
said  son  Alfred  Augustus  shall  not  be  smaller  or  less  than  the  share 
or  part  assigned  to  any  one  of  my  said  wife  Honnor's  own  children  ; 
and  that  if  my  said  wife  Honnor  shall  neglect  or  omit  to  make  any 
such  appropriation  thereof,  then  and  in  that  case  it  shall  be  divided 
equally,  share  and  share  alike,  amongst  all  my  children  living  at 
the  time  of  my  said  wife  Honnor's  decease,  including  my  said  son 
Alfred  Augustus,  if  then  aUve.    Moreover,  my  mind  and  will  is, 
that  if  any  child  or  children  should  happen  to  die  previously  to  the 
death  of  my  said  wife  Honnor,  but  having  been  married  and  leaving 
a  child  or  children  issue  of  such  marriage,  then  such  child   or 
children  shall  have  and  enjoy  the  part  or  share,  parts  or  shares, 
respectively  of  their  late  parent  so  dying  before  the  death  of  my 
said  wife  Honnor.    And  further,  I  do  will  and  direct,  that,  should 
all  my  children  die  under  age,  and  without  having  been  married, 
or  without  having  had  children  who  shall  have  survived  them,  and 
neither  I  nor  any  of  my  children  should  leave  a  posthumous  child 
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la\^fully  begotten  in  wedlock,  then  and  in  that  case  that  all  the     Neather- 
clauses  in  this  my  last  will  and  testament,  intended  for  the  benefit  «. 

of  any  such  child  or  children,  shall  be  construed  for  the  sole  use         ^^^' 
and  benefit  of  my  wife  Honnor  aforesaid." 

John  Fry  died  in  1810,  and  Honnor  Fry,  Booth  Hancock,  and 
John  Capper  proved  the  will  on  the  8rd  of  November,  1810. 

Honnor  Fry  made  her  will,  dated  the  1st  of  November,  *1846,  and  ("  •174  ] 
thereby,  after  reciting  the  said  will  of  John  Fry,  and  that  there 
were  then  living  the  said  Alfrecl  Augustus  Fry,  and  also  six  children 
of  her  marriage  with  her  said  husband,  namely,  Honnor  Frances 
Fry,  Mary  Craig  Fry,  Anne  Jane  Fry,  Julia  Maria  Fry,  Hannah 
Westcott  the  wife  of  Henry  Prior,  and  Ellen  Cornelia  the  wife  of 
James  Neatherway ;  Susannah  Hancock,  another  of  such  children, 
and  late  the  wife  of  Thomas  Duthoit,  having  some  time  since  died ; 
and  that  the  balance  remaining  in  the  hands  of  herself  and  her 
co-executors  of  the  monies  which  arose  from  the  residue  of  her  said 
husband's  personal  effects,  leases,  and  real  estates,  were  then  invested 
in  the  names  of  herself  and  her  co  executors,  partly  in  91.  10«.  per 
cent.  Reduced  Bank  Annuities  and  partly  in  New  8Z.  108.  per  cent. 
Bank  Annuities ;  and  that,  upon  the  marriage  of  her  said  daughter 
Hannah  Westcott  Prior,  part  of  the  said  stock  was  sold,  and  the 
proceeds  thereof,  amounting  to  the  sum  of  lOOZ.  sterling,  were  paid 
to  her  said  daughter  or  to  the  said  Henry  Prior  her  husband,  in  her 
right ;  and  that  the  said  Booth  Hancock  and  John  Capper  were 
both  of  them  dead,  and  the  sum  of  4,416/.,  8/.  lOs.  per  cent.  Reduced 
Bank  Annuities,  and  the  sum  of  756/.,  New  8/.  108.  per  cent.  Bank 
Annuities  were  then  standing  in  the  names  of  the  said  John  Capper, 
Booth  Hancock,  and  of  the  testatrix,  in  the  proper  books  kept  at 
the  Bank  of  England  for  the  transfer  of  such  annuities ;  the  testa- 
trix continued :  "  Now,  in  exercise  and  execution  of  the  power  or 
authority  to  me  in  this  behalf  given  by  the  before-mentioned  will 
of  my  deceased  husband,  and  of  all  other  powers  and  authorities  in 
anywise  enabling  me  in  this  behalf,  I  do  by  this  my  will  direct  and 
appoint  that  my  executors  hereinafter  named,  and  the  survivor  of 
them,  his  executors  and  administrators,  and  the  trustees  or  trustee 
for  the  time  being  of  the  said  4,415Z.,  8/.  108.  per  cent.  Reduced 
Bank  Annuities,  and  766/.,  New  8/.  108.  per  cent.  Bank  Annuities, 
shall,  from  and  immediately  after  *my  decease,  stand  possessed  of  [  ^^75] 
the  said  Annuities  respectively,  and  the  dividends,  interest,  and 
annual  produce  thereof  respectively,  upon  the  trusts  and  for  the 
intents  and  purposes  following,  that  is  to  say, — In  case  my  said 
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Neather.    daughter  Hannah  Westcofct  Prior  shall  be  living  at  the  time  of  my 
^^  decease,  upon  trust  to  apportion  for  the  use  and  benefit  of  each 

^^^'  and  every  of  such  of  them  the  said  Alfred  Augustus  Fry,  the  son  of 
my  late  husband,  and  my  before  named  daughters,  Honnor  Frances, 
Mary  Craig,  Anne  Jane,  Julia  Maria,  and  Ellen  Cornelia,  as  shall 
be  living  at  the  time  of  my  decease,  so  much  of  the  said  4,415/., 
8/.  lOs.  per  cent.  Reduced  Bank  Annuities  as  at  the  medium  price 
of  such  Annuities  on  the  public  transfer  day  thereof  as  shall  next 
happen  after  the  day  of  my  decease,  shall  be  equal  in  value  to  the 
sum  of  1001.  sterling ;  and  as  to  the  residue  of  the  said  4,415/., 
8/.  lOs.  per  cent.  Beduced  Bank  Annuities,  and  as  to  the  said  sum 
of  7561.,  New  3/.  lOs,  per  cent.  Bank  Annuities,  and  the  interest, 
dividends,  and  annual  produce  to  arise  from  the  said  Annuities 
respectively,  from  and  after  the  day  of  my  death,  upon  trust  to 
apportion  the  same  respectively  in  equal  shares  for  the  benefit  of 
such  one  or  more  of  the  said  Alfred  Augustus  Fry  and  my  five  lastly 
before  named  daughters  and  my  said  daughter  Hannah  Westcott 
Prior  as  shall  be  living  at  the  time  of  my  decease,  such  respec- 
tive apportionments  of  the  before-mentioned  Annuities,  dividends, 
interest,  and  annual  produce,  to  be  transferred  and  paid  in  manner 
hereinafter  provided.  But  in  case  my  said  daughter  Hannah 
Westcott  Prior  should  be  dead  at  the  time  of  my  decease,  then  upon 
trust  to  apportion  the  said  4,415/.,  8/.  10«.  per  cent.  Reduced 
Annuities,  and  766/.,  New  8/.  10«.  per  cent.  Bank  Annuities,  and 
the  dividends,  interest,  and  annual  produce  thereof  respectively  to 
arise  from  and  after  my  decease,  for  the  benefit,  in  equal  shares,  of 
[  *176  ]  such  one  or  more  of  them  the  said  ^Alfred  Augustus  Fry  and 
my  said  other  daughters  as  shall  then  be  living,  such  respective 
appointments  to  be  transferred  and  paid  in  manner  hereinafter 
provided."  And  the  testatrix,  by  her  will  and  by  a  codicil  thereto, 
bearing  date  the  2nd  of  July,  1846,  appointed  Jasper  Capper, 
Cornelius  Fry,  and  the  said  Mary  Craig  Fry,  her  executors  and 
executrix. 

Honnor  Fry,  the  testatrix,  died  on  the  8rd  of  January,  1858 ;  and 
her  will,  and  the  said  codicil,  and  one  other  codicil  not  affecting  the 
said  fund,  were  proved  by  the  executors  and  executrix  thereof  on 
the  1st  of  February,  1868. 

Alfred  Augustus  Fry  survived  his  father,  the  testator  John  Fry, 
and  died  on  the  10th  of  January,  1862,  in  the  lifetime  of  the  said 
Honnor  Fry,  leaving  eight  children. 

There  had  been  altogether  ten  children  of  the  marriage  of  the 
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said  John  Fry  with  his  wife  the  said  Honnor  Fry,  five  of  whom     Nkathbb- 
were  still  living.  t^. 

Two  of  these  ten  children  died  in  the  lifetime  of  their  father,  one        ^'^^- 
other  daughter  survived  her  father,  and  died  on  the  17th  of  June, 
1888,  without  having  ever  had  any  ohild ;  and  another  son  survived 
his  father,  and  died  on  the  28th  of  May,  1886,  without  ever  having 
had  any  child. 

The  remaining  child  was  the  said  Ellen  Cornelia  Neatherway, 
who  survived  her  father,  and  died  in  the  lifetime  of  her  mother, 
the  said  Honnor  Fry,  on  the  10th  of  February,  1849,  leaving  seven 
children. 

The  several  parties  concurred  in  submitting  these  facts  to  the 
Court  in  a  spacial  case,  asking  for  the  decision  of  *the  Court  upon  [  *177  ] 
the  questions:  First,  whether  or  not  the  said  will  of  the  said 
Honnor  Fry  was  to  any  and  what  extent  a  valid  execution  of  the 
power  of  appointment  given  to  her  by  the  said  will  of  the  said 
John  Fry ;  and  whether  the  appointment  made  by  her  was  to  any 
and  what  extent  affected  by  the  subsequent  death  in  her  lifetime  of 
her  daughter  and  of  Alfred  Augustus  Fry,  or  of  either  of  them. 
Second,  whether  or  not,  having  regard  to  the  events  that  had 
happened,  the  children  of  the  said  Elle'i  Cornelia  Netherway,  or 
any  or  either  and  which  of  them,  did,  by  virtue  of  the  said  will  of 
the  said  John  Fry  and  of  the  said  testamentary  appointment  of  the 
said  Honnor  Fry,  or  either  of  them,  take  any  and  what  interest  in 
the  residuary  estate  of  the  said  testator  John  Fry ;  and  what  part 
or  share,  if  any,  was  payable  to  each  of  them  out  of  the  same. 
Third,  whether  or  not,  having  regard  to  the  events  which  had 
happened,  the  children  of  the  said  Alfred  Augustus  Fry,  deceased, 
took  any  and  what  interest  in  the  same  residuary  estate,  and  what 
part  or  share  thereof,  if  any,  was  then  payable  to  each  of- them. 
And,  fourth,  whether  or  not,  having  regard  to  the  events  that  had 
happened,  the  defendants,  the  childi^en  of  the  said  John  Fry  and 
Honnor  his  wife,  who  alone  survived  the  said  Honnor  Fry,  did,  by 
virtue  of  the  said  will  of  the  said  John  Fry  and  of  the  said  testa- 
mentary appointment  of  the  said  Honnor  Fry,  or  of  either  of  them, 
take  any  and  what  interest  in  the  said  residuary  estate,  and  what 
part  or  share,  if  any,  was  payable  to  each  of  them  out  of  the 
same  sum. 

Mr.  Sniale,  for  the  plaintiffs,  the  children  of  Ellen  Cornelia 
Neatherway. 


566  1868.    CH.     KAY,  177—180.  [b.b. 

Nkatukb-  Mr.  Russell,  Q.C.,  and  Mr.  Fooks,  for  the  children  of  Alfred 

WAT 

r.  Augustus  Fry : 

Kry 
[178]  *    *    By  the  operation  of  this  clause,  "moreover,"  &c.,  whether 

there  were  an  appointment  or  not,  children  of  a  pre-deceased  child 
were  to  be  substituted  for  him.  The  gift  over  confirms  this  construc- 
tion, because  it  is  only  in  case  neither  the  testator  nor  any  of  his 
children  should  leave  children,  that  the  fund  is  given  over;  and  conse- 
quently, if  the  "  moreover,  &c."  clause  does  not  refer  to  the  case  of 
an  appointment,  then,  if  all  the  children  had  died  in  the  lifetime 
of  the  wife,  after  the  date  of  her  will,  and  some  or  one  of  them  had 
left  issue,  the  gift  over  would  not  have  taken  effect.  *  *  * 
[  J  79  ]  In  Fox  V.  Oregg  (i),  the  testator  gave  to  his  wife  a  power  of  appoint- 

ment among  certain  of  his  cousins,  "  in  such  shares  and  propor- 
tions, manner,  and  form  as"  she  should  direct,  and  in  default 
among  them  equally;  and  provided  that  the  children  of  such  of 
them  as  were  then  dead,  or  as  should  die  in  his  wife*s  lifetime, 
should  **  stand  in  the  place  of  their  deceased  parent  or  parents,*' 
and  be  entitled  to  such  interest  as  the  parents  would  have  taken  if 
they  had  survived  his  wife,  and  the  wife  appointed  a  shilling  to  the 
issue  of  one  who  died  in  her  life :  and  it  was  held  that  the  proviso 
applied  to  the  appointment,  and  not  only  to  the  gift  in  default ;  and 
that  the  appointment  of  one  shilling  was  bad,  because  illusory. 
The  case  is  commented  upon,  Ive  v.  King  (2),  Butcher  v.  Butdier  (3). 
Moreover,  it  was  a  paramount  intention  of  the  testator  John  Fry  to 
make  a  provision  for  Alfred  and  his  family. 

[180]  Mr.  E.  F.  Smith    for  the  assignees   in    bankruptcy  of  the 

husband  of  one  of  the  surviving  children : 

The  power  is  created  by  a  will  which  manifests  an  intention  that 
their  children  should  stand  in  the  place  of  objects  of  the  power  who 
might  die  leaving  children  in  the  lifetime  of  the  wife ;  that  para- 
mount intention  must  control  the  power  ;  and  therefore  an  appoint- 
ment to  the  surviving  objects,  exchiding  such  children  of  one 
deceased,  is  void  :   JVinn  v.  Fnncick  (4). 

Mr.  Willcock,  Q.C.,  and  Mr.  Wodehouse,  for  the  surviving  chil- 
dren, contended  that  the  power  was  well  exercised.  They  distin- 
guished this  case  from  Fox  v.  Oregg  (1)  ;  and  cited  Boyle  v.  The 

(1)  Sugd.  Pow.  (3)  12  R  B.  193  (1  V.  &  B.  79). 

(2)  96  11.  Ih  23  (16  Beav.  46).  (4)  8  i  1\.  R.  216  (II  Beav.  438). 
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Bishop  of  Peterborough  (i),  Bray  v.  Hammersley  (2),  and  Bray  v.     Nkathbb- 


WAY 
r. 

Fby. 


Bree. 

Mr.  Russell,  Q.C.,  in  reply. 

Vicb-Chancbllor  Sir  W.  Page  Wood  : 

Upon  the  construction  of  this  will  it  is  said,  that  the  same  point 
arises  which  was  decided  in  Bray  v.  Hamniersley  (2),  and  Bray  v. 
Bi'ee ;  and  that  it  is  concluded  by  that  case,  and  by  the  case  of 
Boyle  V.  The  Bishop  of  Peterborough  {\).  But,  I  think,  that  the 
point  hardly  arises  here,  because  the  testator  has  by  his  will 
expressly  provided  that  which  the  law  provided  in  those  cases. 
The  testator  in  this  case  has  expressly  said,  that  the  provision  for 
Alfred,  who  was  a  child  of  his  first  marriage,  and  for  the  children 
of  his  second  marriage  is  only  to  take  e£f6ct  in  favour  of  those 
children  who  may  be  living  at  the  death  of  the  testator's  wife,  in 
such  manner  and  in  such  proportions  *as  the  wife  should  by  will  [  •isi  ] 
direct,  provided  only  that  the  share  or  part  assigned  to  Alfred 
Augustus  Fry  should  not  be  smaller  than  the  share  or  part  assigned 
to  any  one  of  his  said  wife  Honnor's  own  children.  If  the  will  had 
stopped  there,  it  is  perfectly  clear  that  if  Alfred  had  died  in  the 
lifetime  of  the  wife,  he  would  have  taken  no  share  whatever  in  the 
fund.  The  question  in  that  case  would  never  have  arisen.  He 
would  have  been  excluded,  and  the  question  of  his  share  being 
smaller  could  not  have  occurred.  This  makes  me  remark  at  once, 
with  reference  to  the  argument  that  the  clause  commencing  ''  more- 
over," &c.  should  be  construed  as  referring  to  the  appointment, 
and  also  to  the  gift  in  default,  that,  except  for  that  clause,  the  wife 
was  bound  in  any  appointment  which  she  might  make  to  exclude 
Alfred  altogether.  The  will  proceeds,  ''if  my  said  wife  Honnor 
shall  neglect  or  omit  to  make  any  such  appropriation  thereof," 
which  was  to  be  among  the  surviving  children  only,  "  then  and  in 
that  case  it  shall  be  divided  equally,  share  and  share  alike,  amongst 
all  my  children  living  at  the  time  of  my  said  wife  Honnor's  decease, 
including  my  said  son  Alfred  Augustus,  if  then  alive."  So  again, 
if  she  makes  an  appropriation,  it  is  to  be  only  among  the  children 
then  living  ;  and  in  default  of  appointment  the  fund  is  to  be  divided 
equally  among  the  children  who  may  be  alive  at  her  death. 

Then  comes  the  clause  upon  which  the  question  must  wholly 
turn :  "  Moreover,  my  mind  and   will   is,   that,  if  any  child  or 

(1)  2  E.  R.  108  (1  Ves.  Jr.  299).  imder  the  title  of   Bray  v.  Bree,   2 

(2)  37  £.  B.  172  (3  Sim.  513;  afigrmed      CI.  &  Fin.  453). 
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Nkatbkb-  children  shoald  happen  to  die  previoasly  to  the  death  of  my  said  wife 
^f^  Honnor,  bat  having  been  married  and  leaving  a  child  or  children, 
^^^'  issne  of  such  marriage,  then  such  child  or  children  shall  have  and 
enjoy  the  part  or  share,  parts  or  shares  respectively  of  their  late 
parent  so  dying  before  the  death  of  my  said  wife  Honnor."  Mr. 
Russell  says,  that  this  clause  mast  apply  as  well  to  the  case  of  an 
appointment  being  made  of  any  share,  as  to  the  case  of  no  appro- 

[  *182  ]  priation  *or  appointment  being  made,  and  there  being  a  division 
among  all  the  children  living  at  the  death  of  the  wife,  including 
the  testator's  son  by  his  former  marriage.  The  argument  depends 
merely  upon  the  use  of  the  word  ''  share,"  and  there  is  this  advan- 
tage in  favour  of  the  argument,  that  otherwise  you  must  give  to  the 
word  "  share  "  a  sense  which  is  not  its  strict  literal  construction. 
It  cannot,  in  truth,  mean  the  share  of  any  child  who  died  in  the 
lifetime  of  the  wife,  because  only  the  children  who  survived  her 
were  to  take  any  share  at  all.  But  I  think  that  is  not  an  uncom- 
mon error  in  wills,  and  the  meaning  is  perfectly  intelligibia  The 
testetor  says,  **  first  I  declare  that  all  my  children  who  survive  my 
wife  shall  take  shares ;  but  I  recollect  that  some  of  them  may  not 
survive  her,  and  then  I  say,  that  if  any  die  in  her  lifetime  his 
children  shall  take  his  share."  The  correct  expression  would  have 
been,  ''  the  share  which  he  would  have  taken  if  he  had  survived." 
There  is  no  difficulty  in  understanding  the  word  "  share  "  in  that 
sense.  If  you  carry  it  further,  and  say  that  it  is  to  be  referred  also 
to  the  benefit  of  an  appointment,  and  that  the  children  of  any  pre- 
deceased child  shall  take  the  share  which  his  parent  would  have 
token  by  appointment,  that  would  involve  a  great  difficulty ;  because 
what  share  was  likely  to  be  appointed  to  a  child  who,  having  died 
in  the  lifetime  of  the  wife,  could  not  toke  by  appointment  at  all. 
None  of  the  children  could  take  either  by  appointment  or  in  default 
of  appointment,  except  those  who  should  be  living  at  the  wife's 
death.  The  number  and  the  amount  of  the  shares  to  be  taken  in 
default  of  appointment  could  then  be  easily  ascertained;  but  to 
make  the  clause  applicable  to  a  share  which  would  only  exist  when 
the  appointment  was  made,  is  applying  it  to  something  beyond  the 
reach  of  calculation,  and  there  would  be  no  possibility  of  deter- 
mining the  amount  of  such  share.     Mr.  Russell  says  that  the  wife 

[  *183  ]  was  not  able  to  diminish  Alfred's  share  below  the  share  of  any  *of 
her  own  children ;  so  that,  if  the  appointment  had  taken  place,  she 
must  have  given  to  him  one-sixth  or  one-seventh  of  this  fund.  But, 
I  must  observe,  that  she  might  have  given  to  Alfred  a  larger  share 
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than  to  any  of  the  other  children  ;  and,  therefore,  on  this  construe-  Neatueb. 
tion,  there  can  be  no  definite  meaning  given  by  the  words  which 
direct  that  the  parts  or  shares  of  the  children  so  dying  in  the  life- 
time of  the  wife  are  to  go  their  children.  The  whole  theory  is 
based  on  a  bad  foundation  in  this  respect.  The  share  of  Alfred,  it 
he  had  been  alive  at  her  death,  the  wife  could  not  have  diminished 
below  a  certain  proportion  ;  and  it  is  said  that  this  clause  is  to  be 
taken  as  applying  to  his  share  not  being  less  than  that  of  the  other 
children.  But,  in  truth,  under  the  will  Alfred  was  not  to  have  any 
share  unless  he  was  alive  at  the  wife's  death ;  and  the  wife  had  the 
complete  power,  nay,  an  absolute  necessity,  of  appointing  the  fund 
among  children  then  living,  excluding  those  who  might  have  pre- 
viously died.  It  is  arguing  in  *a  circle  to  say  that  Alfred's  share 
was  ascertained,  and  that,  therefore,  this  clause  must  apply  to  him  ; 
for  he  had,  in  fact,  no  share,  because  there  was  no  power  of  appoint- 
ing to  him  at  all.  The  testator  had,  in  truth,  given  him  no  interest 
whatever  in  the  particular  event  which  occurred ;  and  I  cannot  see 
how  I  am  in  his  case  more  than  in  that  of  the  other  children  to 
consider  the  word  "  share  "  as  applicable  to  the  amount  of  the  share 
which  might  have  been  appointed  to  him.  It  would  be  an  extra- 
ordinary construction  to  say,  that  I  could  apply  the  clause  in  this 
tbanner  to  his  share,  and  not  to  those  which  might  have  been 
appointed  to  the  other  children.  Considering  the  clause  to  apply 
only  to  the  shares  to  be  taken  by  the  children  in  default  of  appoint- 
ment, it  has  a  perfectly  sensible  construction,  if  you  supply  the 
words  "  the  share  which  such  child  would  have  taken  if  he  had  sur- 
vived " — words  which  could  not  be  supplied  with  reference  to  an 
appointment,  though  they  might  be  as  to  *the  gift  in  default.  Mr.  [  ^184  ] 
Eii8$ell  says,  that  the  subsequent  clause  in  the  will  is  to  operate 
whether  there  is  an  appointment  or  not ;  and  I  think  that  that 
is  the  true  construction ;  but  that  clause  has  no  reference  to 
a  share  or  distribution.  It  is  in  effect,  if  all  the  children  die 
without  leaving  issue,  then  the  testator  gives  all  to  his  wife 
Honnor.  That  is  an  entirely  separate  matter.  The  only  authority 
cited  which  had  any  bearing  was  the  case  of  Fox  v.  Oregg  (l); 
which,  I  think  however,  is  widely  different  from  this.  That 
case  was  very  peculiar;  and  Lord  St.  Leonards  does  not  seem 
to  have  approved  of  the  decision,  although  he  argued  the  case  and 
succeeded  in  his  argument.  The  decision,  however,  was  upon  very 
different  circumstances,  and  seems  to  me  to  have  proceeded  upon  a 

(1)  Sugd.  Pow. 
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Neathbb*  ground  which  a£ford8  a  good  foundation  for  it.  That  case  was 
^^^  decided  by  Mr.  Justice  Hbath  and  Mr.  Justice  Lb  Blanc,  assisted  by 
^^^-  the  Chancellor  of  the  Duchy  of  Lancaster.  There  was  there,  first, 
a  gift  to  pay  and  divide  among  the  testator's  cousins,  children  of 
certain  persons  named,  in  such  shares  and  proportions,  manner 
and  form,  as  the  testator's  wife  should  by  deed  or  will  appoint ; 
and,  in  default  of  appointment,  the  will  continued, ''  I  give  and 
bequeath  the  same  unto  my  said  cousins  to  be  equally  divided 
between  them,  share  and  share  alike."  Therefore,  there  was  a  direct 
and  immediate  bequest  to  the  cousins  named  in  the  will ;  and  then 
the  testator  continued,  '*  and  it  is  my  will  and  mind  that  the  child 
and  children  of  such  of  my  cousins  as  are  now,  or  at  the  time  of 
my  decease  may  be,  dead,  or  of  such  of  them  who  shall  die  during 
the  life  of  my  said  wife,  shall  stand  in  the  place  of  their  deceased 
parent  or  parents,  and  be  entitled  to  such  interest  and  benefit  as  the 
parent  or  parents  of  such  child  or  children  would  have  been  entitled 
to  by  this  my  will  in  case  he  or  she  had  survived  my  said  wife." 
L  *186  ]  The  testator  had  not  given  anything,  and  could  *not  give  anything, 
by  his  will  to  the  children  of  deceased  children  who  might  be  then 
dead ;  and,  therefore,  the  direction  could  not  be  applied  solely  to 
the  gift  in  default,  which  must  be  to  persons  in  esse;  and  the 
testator  directed  that  the  children  of  cousins  who  were  then  dead 
or  should  die  in  his  wife's  lifetime  should  stand  in  the  place  of  their 
parents.  That  clause,  however,  does  not  contain  the  word  *'  share  " 
which  occasions  the  difficulty  in  this  case.  It  only  provides  that 
the  children  shall  stand  in  the  place  of  their  parents.  The  testator 
had  given  to  his  wife  a  power  of  appointment  among  cousins ;  then 
he  recollects  that  he  may  have  had  cousins  who  may  have  died,  or 
may  afterwards  die,  leaving  children;  and  he  directs  that  such 
children  should  be  put  in  the  place  of  their  parents  who  so  died  ; 
and  the  Court  held,  that  the  direction  applied  to  the  power,  and 
that  the  execution  was  bad,  because  no  proper  appointment  was 
made  to  the  children  of  the  deceased  cousins.  I  think  that  that  is 
extremely  wide  of  the  case  now  before  the  Court.  The  testator  here 
attempted  to  provide  for  Alfred,  and  omitted  one  contingency.  If 
Alfred  survive  the  wife,  and  the  wife  should  make  an  appointment, 
he  is  to  be  included ;  if  Alfred  should  die  in  the  lifetime  of  the 
wife  leaving  children,  and  the  wife  should  make  no  appointment, 
Alfred's  children  are  to  take  his  share.  There  is  a  third  case, 
which  has  happened,  namely^  that  Alfred  has  died  in  the  lifetime 
of  the  wife,  and  she  has  made  an  appointment,  and  in  that  case  no 
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provision  is  made  for  Alfred  or  his  children.  It  frequently  occurs, 
even  in  wills  constructed  with  elaborate  care,  that  some  one  of 
the  numerous  contingencies  to  which  human  life  is  subject,  is  in 
this  manner  unforeseen  and  unprovided  for.  There  must  be  a 
declaration  that  none  but  the  surviving  children  took  under  the 
appointment ;  and  the  costs  of  all  parties,  as  between  solicitor  and 
client,  must  be  paid  out  of  the  fund. 


Neatheb- 

WAY 

V, 

Fby. 


The  ATTORNEY-GENERAL  v.  The  EARL  of  P0WI8. 

(Kay,  186—230.) 

By  the  38  Geo.  HI.  c.  Ixviii.,  intituled  an  Act  for  the  better  government 
and  regulation  of  the  Shrewsbury  School,  the  preamble  of  which  recited 
certain  grants  to  the  bailiffs  and  burgesses  of  Shrewsbury,  including  that 
of  the  presentation  to  the  living  of  St  Mary,  as  having  been  made  for  the 
advancement  of  the  school,  and  referred  to  certain  rules  and  ordinances 
touching  the  revenues  and  government  of  the  school  (some  of  which  rules 
prescribed  that  the  persons  from  time  to  time  appointed  to  serve  the 
ministry  in  the  church  of  St  Mary  should  be  such  a  fit  man  as  had  been 
brought  up  at  the  sch(K)l,  and  a  graduate,  being  a  burgesses  son  of  Shrews- 
bury, if  any  such  could  be  found) ;  and  also  recited,  that  many  of  the 
existing  rules  had  been  found  inexpedient ;  and  that  it  would  tend  to  the 
advancement  and  good  of  the  school  that  other  rules  better  adapted  to  the 
present  situation  of  the  school,  and  more  calculuted  for  the  due  management 
of  its  revenues,  should  be  established:  it  was  enacted,  that  the  existing 
'  rules  should  be  repealed  ;  and,  amongst  other  things,  it  was  declared  by 
8.  28  that  the  right  of  nomination  to  St.  Mary*s  was  in  the  mayor,  aldermen, 
and  assistants  of  Shrewsbury,  and  their  successors  ;  and  it  was  enacted  by 
the  same  section  that  they  should  appoint  <'a  fit  and  proper  person  duly 
qualified  according  to  law,'*  provided  that  in  such  appointment  such  person 
should  be  preferred,  cceteris  jHirihus^  who  should  have  been  brought  up  at 
the  school,  and  should  be  a  graduate,  and  also  the  son  of  a  burgess  of 
Shrewsbury  ;  and  if  there  were  no  burgess's  son  of  that  description,  then  a 
preference  should  be  given  in  like  manner  to  such  person  of  the  above 
description  born  in  0.  Except  that  it  should  be  lawful  to  bestow  the  living 
upon  either  of  the  masters  of  the  said  school  after  he  should  have  resigned 
his  mastership,  notwithstanding  any  such  claim  or  preference  as  aforesaid  ; 
and  that  such  master  should  be  capable  of  holding  the  living  '*  equally  the 
same  as  if  he  had  been  of  the  description  hereinbefore  mentioned: "  Held,  that 
the  words  '*  cceteria  paribus  "  in  the  statute  referred  to  the  previously  specified 
qualification  of  being  fit  and  proper,  and  duly  qualified  according  to  law,  and 
not  to  the  general  qualifications  of  a  candidate  for  the  duties  of  a  clergyman. 
In  construing  an  Act  of  Parliament  or  any  other  instrument  the  Court  is 
at  liberty  to  regard  the  state  of  the  law  at  the  time,  and  the  facts  which 
the  preamble  or  recitals  of  the  Act  or  instrument  prove  to  have  been  the 
existing  circumstances  at  the  time  of  its  preparation. 

[The  question  in  this  case,  which  is  reported  in  Kay  at  great 
lengthy  depended  entirely  apon  the  constraction  of  a  local  Act  of 
Parliament,  v^hich  can  have  little  (if  any)  practical  application  to 
any  case  depending  upon  the  construction  of  any  other  document. 


1853. 
J)ee,  20,  23. 

Wood,  V.-C. 

[186] 
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A..a.        It  IB  therefore  thought  sufficient  to  retain  only  so  much  of  the 
Earl  of     Vicb-GhancblijOb's  judgment  in  this  case  as  (with  the  above  head- 
Powia.       note)  will  serve  to  explain  and  illustrate  the  principle  of  construc- 
tion laid  down  bj  the  Yicb-Ghancbllob  and  stated  in  the  second 
paragraph  of  the  head-note. — 0.  A.  8.] 

[Thb  Yicb-Chancellob,  after  referring  to  the  preamble  of  the 
Act,  and  after  reading  s.  28,  referring  more  particularly  to 
the  enacting  part  of  that  section  (see  head-note),  said :] 

[  207  ]  It  is  this  clause  of  the  section  that  raises  the  question  in  this 

case,  a  question  which,  I  confess,  I  have  felt  and  still  feel  to  be  one 
of  very  considerable  difficulty ;  but  having  given  the  best  attention 
to  it  that  I  can,  I  have  come  to  the  conclusion  that  the  words 
"  cateris  paiibua  "  are  to  be  referred  simply  to  the  fact  of  the 
person  being  fit  and  proper  and  duly  qualified  according  to  law. 

In  order  to  state  more  clearly  the  grounds  on  which  I  have  come 
to  this  conclusion,  I  must  begin  by  saying  that  I  do  not  agree  with 
the  argument  that  I  am  bound,  in  considering  the  construction,  to 
look  to  the  Act  of  Parliament  alone,  and  not  to  anything  which 
preceded  it.  I  apprehend  that,  in  construing  an  Act  of  Parliament, 
a  deed,  will,  or  whatever  other  instrument  may  have  to  be  construed 
by  the  Court,  I  have  a  right  to  look  to  all  the  circumstances  which 
the  parties  to  the  instrument,  whether  a  testator,  a  donor,  or  the 
Legislature,  who  are  executing  a  solemn  act,  had  before  them  at  the 
time,  and  were  themselves  contemplating,  as  proved,  not  of  course 
by  any  extrinsic  evidence,  but  by  evidence  afforded  by  the  instru- 
ments themselves,  and  also  such  matters  as  can  be  proved  by 
extrinsic  evidence  to  have  been  the  circumstances  which  surrounded 
them,  and  which  may  have  affected  the  conclusion  at  which  they 
have  arrived.  Such  a  mode  of  construing  Acts  of  Parliament  has 
been  not  unfrequently  resorted  to.  It  is  customary  to  consider 
what  was  the  exact  state  of  the  law  and  other  matters  of  the  kind  at 
the  time  when  a  particular  Act  was  passed.  I  find  here,  however, 
in  the  preamble  of  the  statute,  without  resorting  to  any  external 
circumstances,  a  recital  of  the  original  grant  of  this  property  in 
question,  as  having  been  for  the  benefit  of  the  school ;  I  find  a 
recital  of  Ashton's  ordinances  ;  I  find  a  recital  that  the  intention  of 
the  Legislature  in  making  such  a  change  as  they  did  make,  was  for 
[  *208  ]  the  purposes  of  the  advancement  *and  good  of  the  school,  and  that 
it  should  be  so  as  to  be  more  calculated  for  the  due  application  and 
management  of  the  revenues  belonging  thereto. 
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Therefore,  I  apprehend  it  woald  require  some  very  strong  and        a.^. 
forcible  reason,  or  some  form  of  words  which  it  would  be  impossible     ^j^l  q, 
for  the  Court  otherwise  to  deal  with,  to  induce  the  Court  to  suppose,       Powis. 
that,  in  providing  for  the  benefit  of  the  school,  the  Legislature 
intended  to  make  a  change,  which,  in  itself,  could  scarcely  in  any 
sense  be  said  to  be  for  the  benefit  and  advancement  of  the  school. 
There  is  one  sense  which  has  been  suggested,  and  which  I  have 
turned  over  in  my  mind,  in  which  it  may  be  said  to  be  for  the 
benefit  and  advancement  of  the  school,  that,  instead  of  having  a 
preference  given  to  the  scholars,  provided  they  are  fit  and  proper 
persons  to  fill  a  given  office,  they  should  be  brought  into  a  large 
field  of  competition,  and  that  when  they  should  be  found  equal  in 
every  respect  to  all  their  competitors,  or  to  the   best  of  their 
competitors,  then,  and  not  till  then,  they  should  be  entitled  to  the 
particular  office.    In  other  words,  it  might    be  said   to  be  an 
advantage  that  the  scholars  should  be  stimulated  by  this  large 
amount  of  competition  to  a  greater  advancement  in  learning, 
greater  propriety  of  behaviour,  and  greater  fitness  in  every  respect 
for  the  qualifications  and  duties  of  a  clergyman.    But,  considering 
in  that  view,  to  what  qualifications  it  is  possible  to  attribute  the 
catera  paria,  they  will  be  found  to  be  so  vague  and  indefinite,  that 
that  species  of  competition,  instead  of  conferring  a  benefit  on  the 
school,  which  might  well  be  expected  if  it  were  an  examination  in 
learning  alone,  would  be  found  to  be  a  mode  by  which  the  scholars 
would  not  only  be  easily  excluded  when  there  was  any  improper 
intention  on  the  part  of  the  trustees  so  to  do,  but,  also,  by  which 
they  might  be  constantly  excluded  without  the  slightest  impropriety 
on  the  part  of  the  trustees,  and  simply  *by  a  difference  of  opinion      [  *209  ] 
in  the  minds  of  the  trustees  as  to  what  were  the  catei-a  paria, 
which  might  sway  each  individual  trustee  who  voted,  and  the 
rule,  although  applied  perhaps  to  opposite  qualifications  by  every 
trustee,  might  result  in  bringing  a  majority  of  them  to  vote  in 
favour  of  a  given  candidate  as  preferable  to  another,  on  grounds 
entirely  vague  and  possibly  entirely  different  in  the  mind  of  every 
trustee  who  voted  in  that  majority.    I  think,  that,  if  such  a  state 
of  things  should  arise,  it  could  scarcely  be  said,  that  anything 
had  been  done  by  the  Act  for  the  benefit  of  the  school;   on  the 
contrary,  the  Act  would  deprive  the  scholars  of  considerable  benefit 
that  was  vested  in  them,  and  taken  notice  of  by  the  Legislature 
as  having  been  so  vested  in  them  previously  to  the  passing  of 
the  Act 
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i8»*-  JAMES   V.   RICE. 

Jan,  12, 16. 

(Kay,  230—241.) 

When  title  deeds  were  originally  deposited  to  secure  an  usurious  contract, 
and  afterwards  a  further  advance  was  made  at  a  higher  rate  of  interest^  but 
upon  a  personal  contract  which  was  not  void  by  the  usury  statutes,  and  it 
was  subsequently  agreed  by  parol  that  a  mortgage  should  be  made  of  the 
hereditaments  to  which  the  deeds  related  for  both  debts,  with  interest  at 
5/.  per  cent,  per  annum :  Held,  that,  the  original  deposit  being  void,  the 
subsequent  parol  agreement  could  not  be  sustained  as  a  fresh  deposit,  for 
the  deeds  must  be  regarded  as  having  been  from  the  first  in  the  possession, 
not  of  the  lender,  but  of  the  borrower. 

[Reversed  on  appeal  as  reported  in  5  D.  M.  &  G.  461.] 


1854.  ROWLEY  V.  ROWLEY  (1). 

Jan.JB^  14.  ^y^  242—267 ;  8.  0.  23  L.  J.  Ch.  275  ;  18  Jur.  306 ;  2  Eq.  B.  241.) 

Wood,  V.-C.  Deeds  of  appointment  of  a  stun  of  30,000/.  for  younger  chUdreu's  portions 

[  242  ]  having  been  properly  executed,  and  being  found  in  the  custody  of  the  family 

solicitor :  Held,  that  the  onus  was  thrown  upon  the  party  disputing  ^em 
to  prove  their  invalidity  as  escrows. 

A  husband  and  wife  lived  apart,  and  the  wife  had  the  care  of  one  of  their 
two  younger  children.  The  husband  being  desirous  of  raising  money  by 
mortgage  of  his  settled  estates,  and  being  unable  to  do  so  on  account  of  the 
existing  charges  thereon,  applied  to  the  wife  to  postpone  her  pin-money 
and  jointure  annuities  to  his  proposed  mortgages.  The  wife  consented, 
provided  that  the  husband  would  exercise  a  power  of  appointment  which 
he  had  over  a  sum  of  30,000/.,  in  favour  of  his  younger  children,  to  the 
extent  of  appointing  5,000/.  to  the  child  under  her  care.  He  accordingly 
did  so  by  a  revocable  deed ;  and  by  a  similar  deed,  dated  the  next  day, 
reciting  the  former  appointment,  he  appointed  the  rest  of  the  fund  to  his 
only  other  younger  child.  The  former  deed  only  was  communicated  to  the 
wife,  and,  she  objecting  to  the  power  of  revocation,  it  was  cancelled,  and  a 
new  irrevocable  deed  was  prepared  and  executed  of  the  same  date  as  the 
former.  The  husband  died  before  the  mortgage  which  he  proposed  to  make 
was  effected. 

On  an  attempt  being  made  to  prove  that  the  deeds  were  given  to  the 
family  solicitor  as  escrows,  not  to  take  effect  until  the  mortgage  transaction 
was  completed : 

Held,  that  though,  d  priori,  it  was  probable  that  the  appointment  of  the 
5,000/.  might  have  been  so  made,  there  was  not  the  same  probability  as  to 
the  other  appointment  of  the  25,000/. ;  and  although  a  purchaser  in  the 
position  of  the  wife  would  not  have  expected  to  have  the  deed  of  appoint- 
ment of  the  5,000/.  delivered  to  him  until  the  cousideration  was  paid,  that 
rule  would  not  apply  to  the  case  of  a  mother  seeking  the  benefit  of  one  of 
her  children  by  inducing  the  father  to  exercise  a  power  of  appointment  in 
the  child's  favour;  and  the  evidence  of  the  solicitor  who  prepai-ed  the  deeds, 
to  the  effect  that  they  were  delivered  to  him  as  escrows,  being  unsupported 
by  any  other  witness,  being  given  fourteen  years  after  the  transaction,  not 
very  exactly,  and  being  entii'ely  contradicted  by  his  conduct  at  the  time  of 

(1)  Whelan  v.  Palmer  (1888)  39  is  overruled  by  Saunders  v.  Sha/to 
Ch.  D.  648,  57  L.  J.  Ch.  784,  58  L.  T.  [1905]  1  Ch.  126,  74  L.  J.  Ch.  110,  91 
937  (but  note  that  Whelan  v.  Palnur      L.  T.  789,  G.  A.). 
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their  execution,  and  subsequently,  it  was  discredited,  and  the  deeds  were       Bowley 
considered  to  have  been  duly  sealed  and  delivered.  ^    *• 

Held,  also,  that  although  the  bribe  to  the  husband  would  affect  the 
validity  of  the  appointment  of  the  5,000/.,  yet  that  the  appointment  of  the 
25,000/.  was  not  so  connected  with  the  former  appointment  as  to  be  also 
invalid ;  nor  indeed  was  the  motive  for  the  latter  appointment  the  same  as 
in  the  former  case,  for,  instead  of  being  an  inducement  to  the  wife  to  con- 
sent to  the  proposed  arrangement,  the  second  appointment,  if  revealed  to 
her,  wQuld  probably  have  prevented  her  concurring  in  postponing  her 
pin-money  and  jointure. 

If  a  power  of  jointuring  be  exercised  on  a  corrupt  bargain  for  some 
benefit  to  be  given  to  the  husband,  the  fraud  being  only  upon  the  donor  of 
the  power,  the  Court  will  sever  the  appointment,  and  hold  it  to  be  good  so 
far  as  it  is  for  the  benefit  of  the  jointress,  and  bad  as  to  the  rest. 

But  although,  under  a  power  of  distribution  among  children,  the  fund  is 
to  be  considered  as  a  gross  fund,  to  be  fairly  apportioned  among  all  th6 
objects ;  yet  the  donee,  by  appointing  one  share  corruptly,  has  only  to  that 
extent  diminished  the  common  fund;  and  the  Court  will  not,  on  that 
account,  in  consideration  of  the  rights  of  the  objects  of  the  power,  hold  the 
whole  to  be  invalid. 

This  was  a  suit  by  the  Hon.  Hugh  Bowley,  an  infant,  against  his 
brother,  the  Hon.  Hercules  Bowley,  and  others,  praying  that  it 
might  be  declared  that  certain  deeds  of  appointment,  dated  the 
22nd  and  28rd  of  January,  1889,  were  void  as  an  execution  of  a 
power  of  appointment  over  a  sum  of  3O,O0OZ.,  and  that  they  might 
be  delivered  up  to  be  cancelled ;  and  that  the  rights  and  interests 
of  the  said  *plainti£f  and  defendant  in  the  said  sum  and  the  interest  [  *243  ] 
thereof  might  be  ascertained  and  declared. 

[Under  certain  indentures  dated  respectively  the  16th  and  17th 
days  of  February,  1821,  real  estate  in  Ireland  was  vested  in  trustees 
for  a  term  of  1,600  years,  upon  trust,  in  case  there  should  be  two 
or  more  children  of  Hercules  Langford  Bowley,  afterwards  Lord 
Langford,  other  than  and  not  being  any  of  them  an  eldest  or  only 
son,  to  raise  the  sum  of  30,000/.  for  the  portions  of  such  two  or 
more  children;  the  said  sum  of  80,0002.  to  be  divided  between 
them  in  such  manner  as  the  said  Hercules  Langford  Bowley  by 
any  deed  or  by  will  should  appoint.  And,  in  default  of  appoint- 
ment, to  be  equally  divided  between  and  amongst  such  children 
other  than  or  not  being  an  eldest  or  only  son,  share  and  share 
alike,  the  shares  of  sons  to  vest  at  21  and  the  shares  of  daughters 
at  21  or  marriage.  And  in  the  same  deed  were  contained  the 
usual  powers  of  maintenance  and  advancement  and  the  usual 
hotchpot  clause  (i).] 

Clotworthy,  Lord  Langford,  [the  father  of  Hercules  Langford 
Rowley,]  afterwards  died,  and  the  title  descended  upon  the  said 

(1)  See  post,  p.  587. 


576  1864.     CH.    KAY,  245—247.  [r.r. 

Rowley      Hercules  Langford   Bowley,    who    then   became  Hercoles,   Lord 

BowLBT.      Langford.    He  had  three  children  only,  namely,  the  present  Lord 

Langford,  the  Hon.  Hercules  Rowley,  and  the  Hon.  Hugh  Rowley. 

Hercules,  Lord  Langford,  and  Lady  Langford  his  wife  agreed  to 
live  apart,  and  that  Lady  Langford  should  have  the  custody  and 
care  of  their  youngest  son,  the  said  Hugh  Rowley. 
r  246  ]  The  family  estates  were  subject  to  heavy  charges,  among  which 

were  charges  of  annuities  of  1,600/.  and  2,000!.  for  the  pin-money 
and  jointure  respectively  of  Lady  Langford.  In  1835,  Lady 
Langford  instituted  a  suit  in  Chancery  in  England,  to  recover 
certain  arrears  of  her  pin-money ;  and  Hercules,  Lord  Langford, 
finding  a  difiSculty,  on  account  of  the  existing  incumbrances  on  the 
estates,  in  raising  a  sum  of  about  76,0002.,  of  which  he  was  in  want 
to  pay  ofif  these  arrears  and  for  other  purposes,  entered  into  a 
negotiation  with  Lady  Langford,  to  induce  her  to  postpone  her  pin- 
money  and  jointure  to  the  proposed  mortgages  for  the  benefit  of 
Lord  Langford.  To  this  Lady  Langford  consented,  upon  condition 
that  the  said  Lord  Langford  should  partially  exercise  his  power  of 
appointment  over  the  said  sum  of  80,0001.,  by  appointing  a  sum  of 
5,000/.  to  the  said  Hugh  Rowley. 

Hercules,  Lord  Langford,  agreed  to  this,  and  a  deed-poll  was 
prepared  by  his  solicitor,  dated  the  22nd  of  January,  1889,  by 
which  the  said  Lord  Langford  appointed  5,000/.  to  the  said  Hugh 
Rowley.  By  another  deed-poll,  dated  on  the  next  day,  and  reciting 
the  former  appointment,  the  said  Lord  Langford  appointed  the 
remainder  of  the  80,000/.  to  the  said  Hercules  Rowley.  Both  these 
deeds  of  appointment  contained  powers  of  revocation  during  the 
minority  of  the  appointees.  The  appointment  of  5,000/.  only  was 
communicated  to  Lady  Langford's  solicitors,  and  it  was  objected  to 
by  them  on  account  of  the  power  of  revocation ;  and  Lady  Langford 
required  a  fresh  deed  to  be  made,  witliout  such  power,  to  which  the 
said  Lord  Langford  assented ;  and  such  a  deed  was  accordingly 
prepared,  and  dated  the  same  day  as  the  former  deed  of  appoint- 
ment of  the  5,000/.,  which  was  thereupon  cancelled. 

Hercules,  Lord  Langford's,  solicitor,  who  prepared  these  deeds,  in 
[  *247  ]  his  evidence  before  the  Examiner  in  this  suit,  ^stated,  that  all  the 
three  deeds  were  sealed  with  the  said  Lord  Langford's  seal,  and 
signed  by  him,  and  his  signature  attested,  but  that  he  did  not  put 
finger  on  the  seal  and  say,  **  I  deliver  this  as  my  act  and  deed,"  but 
he  left  the  deeds  with  his  solicitor,  and  directed  the  solicitor  to  hold 
them  and  not  to  part  with  them  to  any  one  without  his  consent, 
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and  to  consider  the  matter  only  as  temporary,  and  to  be  dependent  Rowley 
on  the  completion  of  the  loan;  and  that  the  said  Lord  Langford  bowleg. 
never  gave  such  consent.  The  witness  stated  also,  that  Lady 
Langford  did  not  stipulate  for  any  further  appointment  than  that 
of  the  5,0002. ;  but  that  the  deponent  led  her  solicitor  to  believe, 
that,  if  she  gave  every  facility,  in  the  event  of  the  loan  being 
completed,  an  appointment  of  a  further  sum  would  be  made  to 
the  said  Hugh  Bowley.  A  porticm  only  of  the  75,000/.,  about 
88,820Z.  was  raised,  part  of  which  was  applied  in  payment  of  a 
prior  charge  on  the  estate,  and  the  remainder  was  paid  to  Lady 
Langford  for  arrears  of  pin-money.  An  Act  of  Parliament  was 
necessary  to  postpone  Lady  Langford's  pin-money  and  jointure.  The 
raising  of  the  remaining  part  of  the  75,000/.  and  the  obtaining  the 
necessary  Act  of  Parliament  were  prevented  by  the  death  of  Hercules, 
Lord  Langford,  which  happened  on  the  8rd  of  June,  18S9. 

In  June,  1889,  proceedings  were  instituted  in  Ireland  for  the 
appointment  of  guardians,  and  for  the  maintenance  of  the  children; 
and  the  late  Lord  Langford's  solicitor,  who  liad  prepared  the  deeds 
of  appointment,  stated,  that  he  furnished  Mr.  Murphy,  the  solicitor 
for  the  infants,  on  that  occasion,  with  copies  of  these  deeds,  and  an 
allowance  was  subsequently  made  of  200/.  per  annum  for  the  Hon. 
Hugh  Bowley,  and  500/.  per  annum  for  the  Hon.  Hercules  Bowley, 
by  an  order  of  the  Court  of  Chancery  in  Ireland,  in  which  the 
deeds  of  appointment  were  recited.  Upon  this  being  communicated 
to  the  solicitor  of  the  late  *Lord  Langford,  he  wrote  to  the  solicitor  [  •248  j 
for  the  infants  to  get  the  allowance  of  200/.  increased  to  800/.,  as 
that  was  the  full  interest  on  5,000/.  at  6/.  per  cent.  Another 
person,  named  Crozier,  afterwards  acted  as  solicitor  for  the  infants 
in  Ireland ;  and  in  a  correspondence  with  him,  the  late  Lord  Lang- 
ford's  solicitor  claimed  to  retain  the  deeds  of  appointment  by  virtue 
of  a  lien  for  costs,  but  did  not  say  anything  about  their  being 
escrows.  In  a  letter  dated  the  17th  of  March,  1847»  to  Mr.  Hone, 
a  solicitor  in  Ireland,  who  was  engaged  for  the  plaintiffs  in  a  fore- 
closure suit  against  the  present  Lord  Langford,  the  late  Lord 
Langford*s  solicitor  wrote:  *'As  to  the  deeds  of  appointment  of 
the  80,000/.  ...  I  am  owed  a  large  sum  of  money  in  this  most 
unfortunate  matter.  ...  If  I  can  see  that  I  shall  be  paid  my 
losses,  I  will  do  what  I  can  respecting  these  appointments ;  and  I 
think  that  I  can  render  material  assistance  in  the  matter.  At  all 
events,  it  is  of  great  moment  to  the  second  son  of  the  late  Lord 
Langford." 

R.B. — ^VOL.  CI.  87 
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iiowLBY  The  attesting  witnesB  to  the  deeds  of  appointment  proved,  that 
iiowLEY«  ^6  deeds  of  appointment  were  executed  in  the  usaal  manner, 
nothing  having  taken  place  before  him  to  show  that  they  were 
to  be  only  escrows.  Other  acts  of  the  late  Lord  Langford's 
solicitor,  and  certain  other  portions  of  the  evidence  are  stated  in 
the  judgment. 

The  Solicitor-General,  Mr^  BoU,  Q.C.,  and  Mr.  Flather,  for  the 
plaintiff,  argued  that  the  deeds  of  appointment  were  executed  on 
condition  not  to  take  effect  if  the  money'intended  to  be  raised  by 
the  late  Lord  Langford,  with  the  consent  of  his  wife,  was  not  in 
fact  raised ;  and  that,  as  this  money  was  not  raised  in  the  manner 
intended,  the  deeds  remained  merely  escrows.  [They  cited  Johnson 
V,  Baker  (1),  Murray  v.  The  Earl  of  Stair  (2)  and  Bowker  v. 
[  249  i  Burdekin  (3).]  They  argued,  secondly,  that  both  the  appointments 
had  their  inception  in  a  corrupt  agreement,  for  the  husband's  own 
benefit,  and  were  a  fraud  upon  the  power ;  for  the  appointment  of 
the  25,0002.,  if  not  part  of  the  fraudulent  transaction  affecting  the 
appointment  of  the  5,000^,  yet  depended  on  and  flowed  from  it ; 
and,  in  the  altered  position  of  affairs,  the  late  Lord  Langford  had 
no  power  to  make  this  latter  appointment.  [On  this  point  they 
cited  Lane  v.  Page  (4),  Dauheny  v.  Cockbum  (6),  Farmer  v.  Martin  (6), 
AmoU  V.  Hardwicke  (7),  Askham  v.  Barker  (8).] 

[  260  ]  Sir  F.  Kelly,  Mr.  Ebnsley,  Q.C.,  and  Mr.  Sliapter,  for  the  Hon. 

Hercules  Rowley,  argued  that  these  deeds  were  not  mere  escrovns : 
and  that  the  two  appointments  were  independent ;  and  though  the 
former  might  be  void  as  a  fraud  upon  the  power,  the  latter  was 
nevertheless  valid.  [They  cited  Jackson  v.  Jackson  (9)  and  Harrison 
V.  BandaU  (10).] 

Mr.  Bacon,  Q.G.,  and  Mr.  Lewin,  for  the  solicitor  of  the  late 
Lord  Langford,  who  prepared  the  deeds. 

[  251  ]  Mr.  Vaughan  Johnson  for  the  trustees. 

The  Solidtor-Oeneral,  in  reply. 

(1)  23  E.  E.  338  (4  B.  &  Aid.  440).  (6)  29  E.  R  161  (2  Sun.  502). 

(2)  26  E.  E.  282  (2  B.  &  C.  82).  (7)  40  E.  E.  159  (7  Sim.  343). 

(3)  63  E.  E,  541  (11  M.  &  W.  128).  (8)  85  E.  E.  162  (12  Beav.  499). 

(4)  Ainb.  233.  (9)  67  E.  E.  187  (Dru.  120). 

(5)  15  E.  K.  174  (1  Mer.  626).  (10)  89  B.  E.  501  (9  Hare,  397). 
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YiCE-GuAMCELLOB  SiB  W.  Paob  Wood  :  Rowley 

If  I  thought  that,  by  giving  any  further  consideration  to  this  Rowley. 
case,  I  should  at  all  alter  the  opinion  which  I  have  formed,  notwith- 
standing the  very  able  argument  that  has  been  addressed  to  me 
by  lihe  Solicitor-Oeneraly  I  would  reserve  my  decision.  But  it  does 
not  appear  to  me,  the  more  the  case  is  sifted,  that  I  should  be 
inclined  in  any  way  to  alter  my  opinion  of  the  result  of  these 
instruments  executed  by  the  late  Lord  Langford.  Before  I  con- 
sider the  effect  of  these  instruments,  I  have  first  of  all  to  ascertain 
that  they  have  been  executed  by  him  as  deeds  intended  to  have  a 
permanent  effect,  and  not  merely  delivered  as  escrows.  The  deeds 
themselves  are  to  all  appearance  properly  executed,  and  they  are, 
I  may  say,  in  the  proper  custody,  namely,  that  of  the  family 
solicitor ;  for  though,  in  strictness,  the  proper  custody  would  be 
that  of  the  trustees,  who  have  ultimately  to  raise  the  money  and 
distribute  it,  yet,  in  practice,  with  regard  to  all  matters  relative  to 
the  distribution  of  the  fund  among  the  children  or  the  issue  of  a 
marriage,  I  believe  the  family  solicitor  usually  retains  the  deed  of 
appointment.  These  deeds,  then,  being  upon  the  face  of  them 
properly  executed,  and  being  in  the  proper  custody,  the  onus  is 
thrown  upon  the  plaintiff,  to  show  that  they  were  not  intended  to 
have  the  effect,  which,  upon  the  face  of  them,  they  would  appear  to 
have,  but  that  they  were  delivered  merely  for  a  specific  purpose,  in 
fact  as  escrows,  to  be  used  and  to  take  full  effect  only  in  a  given 
event. 

The  plaintiff  has  endeavoured  to  support  that  case  by  producing 
as  a  witness  the  solicitor  who  prepared  the  deeds.  (His  Honour 
stated  the  evidence  of  this  witness,  as  to  the  execution  of  the  deeds, 
to  the  effect  given  above,  p.  676.)  *The  testimony  of  the  attesting  [  .252  j 
witnesses  does  not  exactly  agree  with  the  evidence  of  this  witness. 
Anybody,  more  especially  if  he  knew  that  it  was  a  lawyer  who  was 
speaking  of  this  matter,  would  suppose  that  Lord  Langford  did 
not  go  through  the  whole  formality  of  saying,  **  This  is  my  act 
and  deed ; "  but  the  attesting  witness  proves  that  the  deeds  were 
delivered  in  the  customary  and  usual  form,  nothing  having  taken 
place  before  him  with  reference  to  the  deeds  being  delivered  as 
escrows.  But,  at  the  same  time,  if  it  had  been  clearly  established 
in  evidence  that  this  which  the  solicitor  avers  really  had  taken 
place,  it  would  be  opened  to  the  parties  to  insist  that  these  deeds 
were  delivered  as  escrows,  notwithstanding  their  formal  execution 
in  the  manner  described  by  the  attesting  witness.    In  order  to 
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KowLET      support  the  case,  that  these  deeds  were  only  escrows,  it  is  sought 
'RowLEr.      ^  ^  shown,  that,  a  piioiiy  the  nature  of  the  case  is  such  that  the 
probability  is,  that  such  an  arrangement  would  take  place.    There 
is  a  great  deal  to  be  said  on  both  sides  with  reference  to  that  part 
of  the  argument.    I  do  not  see  any  reason  why  the  second  deed  of 
appointment,  namely,  that  for  the  25,00(M.,  should  have  been  exe- 
cuted at  all,  except  of  the  free  choice  of  Lord  Langford ;  and  still 
less,  why,  when  it  was  executed,  it  was  not  to  have  effect,  especially 
when  I  recollect  that  it  could  not  have  immediate  effect,  and  that  it 
contained  a  power  of  revocation  at  any  time  before  the  son  attained 
the  age  of  twenty-one,  leaving  it,  therefore,  wholly  in  the  power  of 
Lord  Langford  to  determine  whether  it  should  take  effect  or  not. 
Therefore,  with  regard  to  that  deed,  there  is  not  the  slightest 
reason  for  supposing  that  Lord  Langford  would  say  it  was  to  be 
dependent  on  the  completion  of  the  loan  which  was  being  negotiated. 
But,  with  regard  to  the  other  deed  appointing  the  5,0002.,  if  there 
were  nothing  in  the  case  lo  shake  the  testimony  of  the  solicitor 
whose  evidence  I  have  referred  to,  it  does  seem  probable  that  Lord 
Langford  might  say,  '*  Mind,  this  deed  is  not  to  have  its  full  effect," 
r  ♦263]       not  *"  until  the  loan  is  completed,"  but  "  until  I  have  Lady  Lang- 
ford's  completion  of  all  that  she  is  to  do  with  reference  to  raising 
this  sum  of  money."    But,  before  I  get  to  the  subsequent  proceed- 
ings of  the  solicitor,  there  is  even  on  this  part  of  the  case  that 
which  tends  to  shake  the  presumption  that  might  arise  a  priori 
from  the  nature  of  the  case,  namely,  that  the  solicitor  proceeds  in 
his  testimony  to  say  that  this  deed  of  appointment  of  the  5,0001., 
which  was  of  a  revocable  description,  was  shown  to  Lady  Langford's 
solicitors,  and  that  they  objected  to  it  as  being  revocable  ;  and  that, 
accordingly,  a  new  deed  was  executed,  which  was  an  irrevocable 
instrument,  to  the  amount  of  5,000/. ;  and  that  this  deed  was  again 
shown  to  Lady  Langford's  solicitors ;  and  certainly  there  was  not 
anything  then  stated  to  them  to  lead  them  to  conclude  that  this 
deed  was  delivered  as  an  escrow.    In  fact,  everything  was  said  to 
lead  Lady  Langford  to  suppose  that  the  thing  had  been  done  in  the 
way  in  which  she  desired  it  to  be  done.    A  purchaser  in  such  a  case 
certainly  would  not  have  expected  to  have  such  a  deed  as  this 
delivered  up  to  him  until  the  purchase-money  was  paid ;  but  I  do 
not  think  the  same  remark  applies  with  equal  force  to  a  family 
arrangement  of  this  description,  in  which  the  mother  is  seeking  to 
benefit  one  of  her  infant  children.    I  do  not  think  that  the  infer- 
ence arises  from  the  nature  of  the  transaction,  that   the  father 
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woald  not  execute  this  deed  on  behalf  of  his  child  until  everything  Rowley 
had  been  done  completely  and  in  proper  form  on  the  part  of  Lady  Rowley. 
Langford  towards  the  completion  of  the  transaction. 

But,  I  am  next  to  look  here  to  what  was  done  by  the  solicitor  who 
prepared  these  deeds,  and  to  the  distance  of  time  which  had  inter- 
vened between  the  execution  of  the  deed  of  1889  and  the  first  time 
at  which  this  solicitor  set  up  any  part  of  the  case  which  he  now 
makes.    I  think  it  would  be  attended  with  the  utmost  danger  to  all 
deeds,  if  I  were  to  say  that  I  could  get  rid  of  the  effect  of  instru- 
ments apparently  *well  executed  and  in  the  proper  custody,  upon       [  *254  ] 
the  testimony  of  a  single  witness  stating  these  facts  from  memory, 
after  an  interval  of  about  fourteen  years  from  their  occurrence,  and 
not  able,  as  he  expressly  says  himself,  to  give  the  exact  words 
which  were  used — not  able  to  state  the  precise  time  at  which  it  took 
place — not  able  to  give  any  account  of  the  transaction  with  that 
degree  of  precision  which  one  would  expect  in  a  matter  of  this 
magnitude.    It  cannot  be  supposed  that  I  can  give  that  weight  to 
the  testimony  of  a  witness  who  is  speaking  of  these  matters  from 
his  recollection,  more  especially  when  it  is  contrasted  with  the 
much  better  testimony  that  he  affords  by  his  actions  at  the  time 
when  the  whole  transaction  was  far  more  recent  and  far  more  com- 
pletely within  his  memory.    I  am  acting  on  this  solicitor's  own 
testimony,  and  I  say  that  I  believe  his  actions  at  a  much  earlier 
period,  in  preference  to  believing  his  recollections  at  a  much  more 
distant  period,  which  appear  to  me  to  be  entirely  inconsistent  with 
the  acts  so  performed  by  him.    It  appears,  that,  soon  after  Lord 
Langford's  death,  this  solicitor  furnished  Mr.  Murphy,  the  family 
solicitor  in  Ireland,  with  copies  of  these  deeds ;  and  he  states,  in  his 
cross-examination,  the  purpose  for  which  the  copies  were  required. 
He  says  distinctly  in  his  cross-examination,  *'  Immediately  after 
Lord  Langford's  death,  Mr.  Murphy  was  in  London,  and  asked  me 
for  copies  of  the  deeds,  and  he  took  them  over  with  him.     This  was 
before  the  proceedings  were  taken.    I  am  not  certain  of  this.    I 
think  the  copies  were  furnished  before  the  reference  to  the  Master, 
Mr.    Henn.    I    think    Mr.  Murphy  told  me  it  was  for  getting 
guardians  appointed,  and  it  was  solely  for  that  purpose.    I  think  a 
communication  was  made  to  me  of  the  Master's  report,  that  an 
allowance  was  made  to  the  plaintiff  of  2002.  per  annum,  and  to  the 
defendant  Bowley  of  500Z.    I  got  this  communication  on  or  about 
October,  1839.    On  or  about  the  26th  of  October,  1839,  I  wrote  to 
Mr.  Mui-phy."    He  furnished  copies  of  these  documents  to  Mr. 
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Rowley  Murphy,  with  an  intimation  *conveyed  to  him,  that  there  was  an 
RowLET.  application  to  be  made  to  the  Court  of  Chancery  in  Ireland  for  (he 
'  *255  ]  appointment  of  guardians.  A  communication  was  made  to  him 
of  the  Master's  report,  and  he  writes  to  Mr.  Murphy  in  October, 
1889.  If  the  report  at  length  had  been  given,  which  he  does  not 
state,  he  woulcj  have  found  that  it  recited  these  deeds  of  appoint- 
ment as  having  been  actually  executed ;  but  I  will  not  assume  that 
the  whole  of  the  communication  went  to  any  greater  extent  than 
the  fact  of  the  allowance  having  been  made.  Now,  I  ask,  what 
would  have  been  the  duty  of  any  solicitor  of  this  Court,  if  he  were 
told  that  copies  of  deeds,  professing  to  be  the  execution  of  powers  of 
appointment  on  which  the  property  of  infants  depended,  were 
required  to  be  used  before  a  Master  of  this  Court,  in  order  to  the 
appointment  of  a  guardian,  and  although,  in  the  first  instance,  he 
was  only  told  that  they  were  wanted  for  the  appointment  of  a 
guardian — yet,  suppose  he  was  afterwards  told  that  maintenance 
had  been  allowed  to  those  infants,  and  that  the  deeds  had  been 
required  for  that  purpose,  what  would  have  been  his  duty?  He 
must  have  known,  that,  in  a  reference  concerning  a  provision  for 
maintenance,  the  amount  of  the  infant's  property  is  a  necessary  part 
of  the  inquiry,  and  that  the  maintenance  itself  is  regulated  by  the 
prospects  as  to  the  property  of  the  infant.  Was  it  a  matter  of  no 
importance  that  the  Master  should  be  told,  that  the  one  infant, 
instead  of  taking  25,000/.,  was  to  have  only  15,000/.,  or  only  one 
half  share  of  the  fund  ;  and  the  other,  instead  of  only  having  5,000/., 
was  to  have  15,000/.?  If  this  solicitor  had  furnished  copies  of 
these  deeds  in  any  inquiry  upon  any  matter  that  came  on  before  any 
of  the  Judges  of  this  Court  now,  or  before  the  Masters  formerly, 
knowing  that  they  were  to  be  used  for  the  purpose  stated  in  his 
evidence,  he  would  have  been  guilty  of  a  most  improper  act,  unless 
he  were  satisfied  that  the  deeds  of  which  he  so  furnished  copies, 
[  •256  ]  were  valid  to  all  intents  and  purposes  whatsoever.  *If  he  had  in 
his  own  breast  any  knowledge  of  the  fact  that  they  were  escrows 
and  not  deeds,  I  should  have  thought  that  his  first  duty  would  have 
been,  to  say,  "  I  shall  not  furnish  you  with  copies  at  all ;  the  deeds 
are  of  no  use,  because  they  are  non-existent :  here  they  are,  but,  if 
you  take  them,  remember  they  were  delivered  as  escrows  merely." 
It  is  said,  that,  at  that  time,  the  transaction  with  regard  to  the  loan 
was  not  concluded,  and  it  was  possible  that  it  might  have  eventually 
ended  in  the  loan  being  granted ;  and,  therefore,  it  was  no  part  of 
this  gentleman's  duty  to  have  made  any  communication  of  this 


VOL.  CI.]  1864.    CH.    KAY,  256—257.  588 

kind.  But,  assuming  that  this  loan  could  have  been  effected  after  Rowlby 
the  death  of  Lord  Langford,  still,  looking  at  the  whole  transaction,  rowley. 
the  character  of  the  evidence  given  by  this  solicitor,  and  that  it 
clearly  was  his  duty  if  he  thought  the  deeds  were  escrows,  and  that 
they  were  dependent  on  this  contingency,  to  say  so,  it  seems  to  me 
to  make  little  or  no  difference  in  the  case,  whether  the  contingency 
was  determined  or  not  determined ;  and  handing  over  these  copies 
and  allowing  them  to  be  so  used  I  must  take  to  be  as  clear  and 
distinct  a  representation  as  could  be  made,  that  they  were  valid 
and  effectual  deeds  to  all  intents  and  purposes  whatever. 

But  it  does  not  rest  there,  for  the  solicitor  was  asked  afterwards 
by  Mr.  Crozier,  who  succeeded  Mr.  Murphy  as  the  solicitor  in 
Ireland,  for  these  deeds.  Now  this  is  his  conduct  within  eight  or 
nine  months  after  the  transaction  in  question, — and  I  say,  that  I 
believe  his  conduct  at  that  recent  period  much  more  than  I  believe 
his  evidence  given  many  years  after  the  time — Having  been  applied 
to  by  Mr.  Crozier  to  know  where  the  deeds  were,  he  writes,  on  the 
19th  of  March,  1845 :  ''  This  morning  I  received  a  letter  from  a 
gentleman  in  your  office,  respecting  the  deeds  of  appointment  exe- 
cuted by  the  late  Lord  Langford  in  respect  of  the  charge  on  the 
Meath  estate  for  younger  children.  ♦Those  deeds  were  prepared  [  •257  ] 
by  me,  and  are  in  my  possession ;  but  as  I  have  a  very  considerable 
claim  for  costs  against  the  late  Lord  Langford,  I  cannot  consent  to 
part  with  the  deeds  or  furnish  copies  unless  my  claim  is  settled. 
As  far  as  you  are  personally  concerned,  were  it  not  for  this  claim, 
I  should  be  most  happy  to  give  you  any  assistance  in  my  power ; 
but,  under  the  circumstances,  and  being  so  severe  a  sufferer  as  I  am 
in  a  pecuniary  point  of  view,  I  do  not  feel  that  I  should  be  justified 
in  yielding  up  any  chance  through  which  I  might  obtain  payment." 

There  is  not  a  single  syllable  hinted  there  about  the  deeds  being 
escrows.  The  simple  statement  is,  that  he  prepared  the  deeds,  and 
that  they  are  in  his  possession,  and  that  he  cannot  part  with  them, 
because  he  has  got  a  lien  upon  them,  and  that  he  shall  be  happy, 
if  his  debt  is  paid,  to  give  all  the  assistance  in  his  power.  Again, 
in  1847,  he  was  applied  to  about  the  same  deeds  by  Mr.  Hone,  who 
was  the  solicitor  of  the  mortgagees  who  advanced  the  S9,000Z.  to 
Lord  Langford,  and  were  then  about  to  foreclose  their  mortgage, 
and  he  says :  '*  As  to  the  deeds  of  appointment  of  the  30,0002.,  Mr. 
M'Goy  will  speak  to  you.  I  am  owed  a  large  sum  of  money  in  this 
unfortunate  matter,  which  has  been  a  great  source  of  loss  and 
plague  to  me.    If  you  can  see  that  I  shall  be  paid  my  losses,  I  will 
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iiowLET      do  what  I  can  respecting  these  appointments ;  and  I  think  that  I 

Rowley,  can  render  material  assistance  in  the  matter  ;  at  all  events,  it  is  of 
great  moment  to  the  second  son  of  the  late  Lord  Langford." 

For  the  first  time  he  there  gives  some  slight  indication  that  he 
has  something  to  reveal  upon  this  subject ;  but  I  do  not  find  a 
single  trace  until  that  moment  of  an  intimation  that  he  had  any 
information  which  Qould  at  all  affect  the  deeds.  Under  those 
circumstances,  it  would  be  quite  impossible  for  me  to  say,  that  the 
evidence  of  this  one  witness,  whose  testimony  in  itself  is  not  only 

[  •258  ]  wholly  unsupported,  *but  is  so  contradicted  by  his  own  acts,  would 
be  sufficient  to  remove  the  difficulty  which  is  in  the  way  of  the 
plaintiff,  in  consequence  of  my  finding  here,  as  I  said  before,  that 
the  deeds  were,  on  the  face  of  them,  properly  executed,  and  that 
they  were  in  the  proper  custody :  or  to  make  out  a  case  of  their 
having  been  delivered  conditionally  and  to  take  effect  solely  upon 
the  completion  of  a  particular  transaction. 

I  come  then  to  the  other  part  of  the  case,  as  to  which  I  have  felt 
much  more  anxiety,  for  this  reason.  I  think  there  is  scarcely  any 
part  of  the  doctrine  of  this  Court  which  requires  to  be  upheld  in  its 
integrity  more  than  the  most  useful  and  salutary  doctrine  respect- 
ing the  exercise  of  powers  by  parents  in  favour  of  their  children  ; 
and  I  should  be  extremely  sorry,  if  any  decision  of  mine  should 
appear  to  throw  for  a  short  period,  however  short,  any  doubt 
whatever  upon  the  great  principles  upon  which  this  doctrine  has 
been  established.  But  the  more  I  have  considered  this  case,  and 
the  more  I  have  had  the  benefit  of  having  it  fully  and  completely 
discussed,  the  more  I  feel  satisfied  that  there  is  really  no  ground 
whatever,  upon  any  of  those  principles,  for  saying,  that  the 
appointment  of  the  25,000/.,  under  the  whole  circumstances  of  this 
case,  is  to  be  held  invalid. 

With  regard  to  the  position  of  this  doctrine  as  to  powers,  there 
are  three  different  and  distinct  classes  of  cases :  There  is,  first  of 
all,  the  case  in  which  there  may  be  a  fraud  on  the  donor  of  the 
power,  or  those  who  claim  under  him,  by  the  person  who  takes  the 
fee  simple  or  other  estate  which  is  the  subject  of  the  power.  There 
may  be  cases  in  which  the  fraud  is  on  him  alone,  there  being  only 
one  person  interested  in  the  charge  which  may  have  been  created, 
as  in  the  case  of  a  jointure,  and  many  other  similar  cases,  such  as, 
for  example,  a  power  of  raising  a  given  sum  of  money  out  of  a 

[  ♦269  ]  given  estate,  for  a  single  individual,  and  if  *the  power  be  exercised, 
so  as  to  enable  the  donee  of  the  power  to  raise  money  upon  it  for  a 
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purpose  of  his  own,  it  is  a  fraud  upon  the  donor  of  the  power  and  Rowley 
the  party  claiming  through  him,  that  any  part  of  that  sum  should  rowlbt. 
be  raised  for  any  purposes  except  those  prescribed  by  the  power. 
A  second  class  of  cases  is  where  the  fraud  may  be  wholly  on  the 
parties  who  are  interested  in  the  distribution  of  the  fund,  and 
cannot  be  in  any  way  a  fraud  upon  the  donor  of  the  power,  that  is, 
the  charge  would  remain,  whether  the  power  be  exercised  or  not, 
but  the  distribution  of  the  fund  would  be  the  only  point  in  ques- 
tion. That  is  the  case  I  have  before  me.  It  is  a  case  in  which 
80,000Z.  would  be  necessary  to  be  raised,  whether  there  were  any 
appointment  under  the  power  or  not ;  and,  therefore,  the  fraud, 
if  any,  is  one  which  would  affect  the  persons  only  who  are  interested 
in  the  distribution.  There  is  also  a  third  class  of  cases,  which  com- 
prehends both  the  classes  I  have  just  mentioned,  namely,  where 
the  power  is  to  create  a  charge  as  well  as  to  distribute  it  under 
certain  circumstances,  or  to  particular  individuals,  in  which  case  it 
would  be  a  fraud  to  have  the  power  exercised  at  all,  if  the  circum- 
stances had  not  arisen,  or  for  the  benefit  of  parties  who  were  not 
interested  in  it,  and  who  were  not  intended  to  be  interested  in  it. 
The  owner  of  the  estate  in  the  last  class  of  cases  would  be  entitled 
to  say,  it  never  was  intended  to  be  distributed  except  in  a  fair  and 
upright  and  honest  manner,  as  between  all  parties  interested  in  the 
charge.  With  regard  to  a  power  to  jointure,  the  doctrine  which  the 
cases  have  established,  and  which  Lord  St.  Leonards,  in  his  Book 
on  Powers,  says,  that  he  conceives  is  not  likely  to  be  changed,  is 
certainly  open  to  the  observations  made  by  Sir  Willum  Grant  in 
Daubenyv.  Cockbnrn  (i).  In  the  case  of  a  power  to  jointure,  nobody 
is  interested  but  the  one  party,  the  jointress  ;  and,  therefore,  if  the 
charge  be  raised  under  a  *corrupt  bargain,  or  one  by  means  of  t  *260  ] 
which  some  benefit  is  to  be  handed  over  to  the  husband,  the  Court 
will,  and  it  has  done  so  in  several  cases,  sever  the  appointment  and 
bold  it  to  be  good  to  the  extent  to  which  the  jointress  is  entitled, 
but  will  hold  it  to  be  bad  with  reference  to  the  corrupt  and 
improper  use  that  may  be  made  of  the  surplus.  But  that  is  open 
to  the  observation  made  by  Sir  William  Grant  in  the  case  of 
Dauheny  v.  Cockbnrn  (1),  where  he  says,  in  effect,  "How  do  I  know 
that  this  power  would  ever  have  been  exercised  except  for  this 
corrupt  bargain,  for,  up  to  that  time,  there  had  been  no  exercise 
of  the  power ;  and,  therefore,  until  he  made  this  bargain,  I  do  not 
know  that  the  power  would  have  been  exercised  at  all.''  Lord 
(1)  loR.  R.  174(lMer.  626). 
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RowLET  8t.  Leonards  says,  he  conceives  that  to  be  a  case  of  great  authority 
Rowley,  for  upholding  the  principle,  that  appointments  cannot  be  severed 
except  under  circumstanceB  of  that  description ;  but  that,  notwith- 
standing the  case  of  Da^ibeny  v.  Cockbui-n  (i),  it  is  now  too  late  to 
have  that  principle  as  to  jointures  changed.  But,  in  the  case  of 
distribution  among  several  objects  of  a  power,  where  there  is  a  clear 
right  in  all  the  parties  interested  in  the  distribution,  it  is  a  novel 
thing  to  say  that  the  fund  is  to  be  considered  as  one  gross  fund, 
which  is  to  be  fairly  apportioned  among  the  different  persons 
interested,  and  that,  to  the  extent  to  which  the  donee  of  the  power 
takes  out  of  the  common  fund  any  portion  whatever  from  which  he 
is  himself  to  receive  a  benefit,  to  that  extent  he  has  diminished  the 
common  fund  which  ought  to  be  appropriated  amongst  all ;  and, 
having  diminished  it  to  that  extent,  the  Court  will  not  permit  him 
to  have  any  further  power  over  it,  but  will  consider  the  right  of  the 
other  parties  to  be  determined  as  from  that  moment ;  the  object  of 
the  donor  of  the  power  being  to  have  a  fair  and  equal  distribution 
of  it.  All  the  cases  that  have  happened  have  been  cases  confined 
expressly  to  the  mode  of  dealing  with  those  shares  which  have  been 
[  •zei  ]  taken  out  of  the  common  fund  by  means  of  the  ♦corrupt  bargain. 
I  find  no  case  applying  at  all  to  the  balance  of  the  fund  which 
remains  after  that  share  has  been  so  taken  out.  The  C!ourt  has 
said,  that  share  at  least  we  will  bring  back ;  and  all  the  cases  have 
gone  to  that  extent  and  no  further.  There  is  no  decided  case  in 
which  a  father,  having  power  of  making  a  distribution  among  eight 
or  nine  children,  having  made  a  corrupt  bargain  with  one  of  those 
children,  the  appointments  to  the  other  children  have,  therefore, 
been  set  aside. 

It  seems  to  me  that  there  are  only  two  grounds  on  which  I  could 
arrive  at  the  conclusion,  that,  because  there  had  been  this  corrupt 
bargain  as  to  part,  the  whole  of  the  appointments  are  to  be  set  aside. 
Those  grounds  have  been  urged  by  the  SoUcitor-General.  One  is, 
that  the  intention  of  the  party  executing  the  power  is  frustrated. 
Now  I  will  suppose  the  case  of  a  party  executing  the  power  in  an 
inoperative  manner,  irrespective  of  the  corrupt  motive  actuating 
him,  I  will  suppose  he  has  an  intention  to  grant  6,0002.  to  A.,  and 
26,000Z.  to  B.  The  Solicitor-General  says,  the  moment  the  intention 
to  grant  SfiOOL  to  A.  is  shown,  the  surplus  is  modified  in  amount, 
and  bears  a  necessary  relation  to  what  had  been  taken  out  by  the 
original  grant,  and  that  the  two  things  are  correlative.  It  is  asked, 
(I)  15R.R  174(1  Mer.  626). 
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what  would  the  appointor  have  done  if  he  had  known,  that,  instead  Bowlet 
of  giving  5,000Z.  to  his  first  son,  he  had  only  attempted  to  give  him  kowt.by. 
that  which  the  law  would  take  away  from  him.  Suppose  he  felt 
assured  of  that,  and  in  that  state  of  circumstances  had  handed  over 
the  25,000Z.  to  the  other  son.  And  I  might  put  the  possible  case 
of  hardship  of  there  being  no  hotch-pot  clause  and  a  bill  being  filed 
by  the  second  brother,  to  set  aside  the  appointment  of  the  25,000Z. 
In  this  case  there  is  a  hotch-pot  clause,  but  there  might  be  such  a 
case  supposed  as  that  here  Hercules  Bowley  might  file  a  bill  to  set 
aside  the  appointment  of  the  5,000Z.,  and  thereby  get  the  half  of  it. 
Still  I  do  not  think  it  is  possible  to  rely  upon  the  intention  *alone,  [  •262  ] 
independently  of  the  question  of  the  corrupt  motive,  because  it  con- 
stantly occurs,  that  the  donee  is  disappointed  in  the  result  of  the 
distribution  that  he  makes,  by  his  having  overstepped  some  rule  of 
law  which  it  is  presumed  that  he  knew :  yet  no  one  ever  heard  of 
all  the  appointments  failing  because  one  fails.  Therefore,  as  far  as 
it  depends  upon  the  circumstance  of  the  intention  being  frustrated, 
I  apprehend  that  this  case  has  no  analogy  at  all  to  those  cases  in 
which  the  Court  arrives  at  the  intention  of  the  donor,  by  looking 
at  the  whole  nature  of  the  instrument,  as  in  the  case  of  Jackion  v. 
Jackson  (l),  and  Askhavi  v.  Barker  (2). 

I  come  now  to  that  part  of  the  case  which  has  been  so  much 
pressed  with  reference  to  the  corrupt  motive  of  the  donee  of  the 
power,  which,  it  is  said,  is  to  taint  the  whole  of  this  transaction. 
Upon  the  evidence,  this  part  of  the  case  stands  thus:  Lady  Langford 
was  afraid  that  her  youngest  son  would  get  nothing.  She  contracted 
with  the  donee  of  the  power,  that  she  would  give  him  a  certain 
benefit  and  advantage  if  he  would  make  an  appointment  in  favour 
of  the  youngest  child.  The  child,  of  course,  is  perfectly  innocent 
in  this  transaction :  but  I  should  have  very  little  hesitation  in  say- 
ing, that  an  appointment  of  that  kind  could  not  be  supported  if  it 
became  the  interest  of  any  parties  to  dispute  it,  although  I  do  not 
find  any  precise  case  to  that  effect.  There  are  numerous  cases 
where  the  father  has  taken  an  advantage  from  the  fund  subject 
to  the  power  of  appointment.  I  think  it  would  be  impossible  to 
contend,  if  a  direct  bribe  were  given  to  the  appointor,  though 
out  of  a  separate  fund,  that  the  appointment  could  be  upheld 
in  favour  of  the  party  to  whom  the  fund  subject  to  appoint- 
ment was  given.  Lady  Langford  has,  then,  here  bargained  to 
have  the  6,000L  appointed  to  her  youngest  son  ;  but,  so  *far  [  ^263  ] 
(I)  67  R  B,  187  (Dr.  120).  (2)  85  R.  B.  162  (12  Beav.  -199). 
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RowLBT  from  having  made  any  contract  with  reference  to  the  25,000L,  it 
RowLKY.  ^^  perfectly  clear,  that  the  appointment  of  the  25,000L  was  con- 
cealed from  her, — it  was  just  the  very  contrary  of  what  she  wished, 
— she  would  have  been  very  glad  to  have  got  10,000/.  for  the 
youngest  son  if  she  could, — she  wished,  at  least,  to  secure  5,000i. 
out  of  the  common  fund  for  the  benefit  of  her  youngest  child. 
That  being  so,  the  solicitor,  to  whose  evidence  I  have  before 
referred,  says,  that  all  that  took  place  with  reference  to  the  25,0002. 
was  simply,  that  the  father  was  advised,  that,  as  he  was  appoint- 
ing the  5,000/.  he  might  as  well  appoint  the  whole  fund.  The  deed 
by  which  he  appointed  the  balance  of  25,000/.  was  never  shown  to 
Lady  Langford,  and  was  evidently  no  part  of  the  transaction 
with  her.  Then,  I  am  told  to  apply  the  doctrine  of  Daubeny  v. 
Cockburn  (i)  to  this  case,  and  to  say  that  the  motive  was  one,  and 
cannot  be  severed.  I  acquiesce  in  every  word  that  fell  from  Sir 
William  Grant,  when  he  said  in  effect,  that,  where  there  is  an 
appointment  made  by  a  father  to  a  child  of  a  given  sum  of  money, 
out  of  which  he  is  to  be  paid  something  for  making  it,  it  is  quite 
impossible  to  separate  the  appointment  by  dividing  it  into  two 
parts,  and  to  say,  as  far  as  the  donee  was  guided  in  his  wish  to 
provide  for  his  child,  it  is  good,  and  therefore  the  Court  will 
support  it ;  but,  so  far  as  he  wished  to  benefit  himself  from  the 
fraud,  it  is  bad.  And,  for  this  reason ;  because  the  party  in 
remainder  might  say,  that  the  donee  was  not  actuated  in  the 
appointment  by  love  to  his  child,  or  by  the  wish  to  provide  for 
her;  or,  at  all  events,  it  was  so  mixed  up  with  his  own  benefit  that 
it  was  impossible  in  any  way  to  sever  the  two  motives,  and  to  say 
how  much  was  to  be  attributed  to  the  one  and  how  much  to  the 
other ;  and,  therefore,  the  motive  for  his  doing  the  act  at  all,  being 
[  *264  ]  a  desire  to  benefit  himself,  was  fraudulent,  *and  the  subsequent 
act  depending  upon  that  motive  must  be  set  aside.  That  is  per- 
fectly intelligible,  and  it  would  seem  very  absurd  to  come  to  any 
other  conclusion.  The  argument  here  is,  that  the  children  have 
also  the  right  to  say,  **  this  was  our  common  fund,  divisible 
amongst  us  all ;  and  the  appointor  never  would  have  taken  this 
part  out  of  that  common  fund  except  he  had  been  bribed  by  this 
means, — he  did  not  wish  to  benefit  us, — ^his  intention  was  to  benefit 
himself,  or,  at  all  events,  that  was  such  a  part  of  his  intention,  that 
the  act  must  stand  or  fall  together,  and  cannot  be  severed." 
Now,  the  whole  force  of  this  argument  appears  to  me  to  depend 
(1)  15  R.  R.  174  (1  Mer. 
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upon  the  assumption,  that,  although  this  is  an  appointment  of  the  Rowley 
respective  shares  to  the  respective  parties,  and  I  will  for  this  pur-  bowlbt. 
pose  assume  it  to  be  by  one  deed,  yet  that  the  appointment  was 
all  one  act.  It  is  not  one  act.  The  giving  of  a  share  to  each 
particular  child  is,  as  to  each  particular  share,  a  clear  and  distinct 
and  separate  act.  The  motive,  then,  in  every  way,  probably  often 
may  be,  and,  in  fact,  almost  always  is,  different  with  regard  to  each 
child.  It  is  not  one  motive  that  you  cannot  separate  and  split, 
actuating  the  donee  of  the  power  to  make  the  grant,  but  there  is  a 
different  motive,  directing  each  and  every  one  of  those  particular 
acts.  He  gives  to  child  A.  10,000Z.,  because  he  is  not  so  well 
provided  for,  and  then  to  child  B.  3,000/.,  because  he  is  better 
provided  for ;  and  whether  it  be  by  one  deed  or  by  several  deeds, 
the  acts  are  several,  each  capable  of  being  separated,  weighed, 
estimated,  and  balanced  distinctly  the  one  from  the  other.  That 
seems  to  me  to  distinguish  this  case  from  Daubeny  v.  Cockhuni  (1). 
In  that  case,  it  seems  the  motive  was  one.  What  is  the  motive  in 
this  case  ?  The  motive  is  to  get  the  consent  of  Lady  Langford  to 
postpone  her  pin-money  and  dower.  That  is  the  whole  corrupt 
motive  that  is  suggested,  and  that,  it  is  argued,  so  runs  through  the 
whole  act,  that  it  *would  be  impossible  to  separate  the  motive  of  [  *265  ] 
the  appointment  to  Hercules  Rowley  of  the  25,000Z.,  from  the 
motive  of  the  appointment  to  the  younger  child  of  the  5,000Z.,  and 
that  the  appointment  of  the  25,000/.  must  fail,  as  well  as  the 
appointment  of  the  5,000/.  Now,  anything  more  clearly  at  variance 
with  the  facts  than  the  imputation  of  this  motive  to  Lord  Langford, 
for  making  the  appointment  of  the  26,000/.,  can  hardly  be  con- 
ceived. The  only  corrupt  motive  being  to  get  money  from  Lady 
Langford,  he  is  supposed,  with  that  object,  to  do  that  which  would 
have  been  the  very  thing  to  prevent  her  concurring  in  the  act 
which  he  wished  her  to  do.  If  she  had  been  told  that  the  whole 
balance  would  at  once  go  to  Hercules,  it  is  probable  that  would 
have  prevented  her  from  giving  her  consent ;  but,  at  all  events,  I 
am  perfectly  justified,  judicially,  in  saying,  that  he  was  not  moved 
in  any  way  to  appoint  the  25,000/.,  in  order  to  induce  Lady 
Langford  to  give  her  consent.  If  that  be  so,  then  the  case  is  a  very 
distinct  one  from  the  case  of  Daubeny  v.  Cockbum  (1).  I  am  not 
called  upon  to  split  motives ;  it  seems  to  me,  that  his  having  put  it 
out  of  his  power  to  appoint  the  5,000/.,  by  reason  of  this  improper 
act,  is  not  to  affect  that  which  he  has  otherwise  disposed  of.  As 
(1)  15  B.  n  174  (1  Mer. 
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RowLBT  far  as  the  question  of  the  intention  being  frustrated  is  concerned, 
RowLBT.  I  hskYe  dealt  with  that  argument.  With  regard  to  the  actual 
fraudulent  motive,  it  is  quite  clear  that  the  moment  he  had 
executed  the  power  for  the  5,000/.,  every  thing  had  been  achieved 
which  he  wished ;  his  fraud  had  succeeded  completely.  Lady 
Langford  was  prepared  to  give  her  consent,  knowing  nothing  of 
the  appointment  of  the  25,000{.  That  left  Lord  Langford  master 
of  his  own  motive  and  conduct,  with  regard  to  the  25,000/.,  and  he 
might  have  left  it  wholly  undisposed  of,  or  he  might  have  given 
the  whole  of  it  to  the  plaintiff,  or  he  might  have  given  half  to  the 
one  and  half  to  the  other.  It  is  very  true  that  he  did  appoint  the 
[*266  ]  /  25,000/.  on  the  same  day,  but  he  might  have  done  it  a  year  *after; 
and  it  seems  to  me  the  argument  would  have  been  just  as  good 
with  reference  to  the  intention  if  he  had  done  it  a  year  after, 
because,  if  he  supposed  that  the  younger  son  had  the  5,000/.,  and  a 
year  afterwards  he  was  led  to  execute  the  power  for  the  25,000/., 
the  argument  as  to  the  intention  would  have  been  just  the  same, 
and  I  feel  perfectly  satisfied  in  my  own  mind  that  the  facts  render 
it  almost  impossible  to  come  to  any  other  conclusion,  than  that,  so 
far  from  having  any  illegal  and  corrupt  motive  imported  into  the 
appointment  for  the  25,000/.,  it  was  quite  confined  to  the  appoint- 
ment of  the  5,000/.,  which  was  the  bargain  that  Lady  Langford 
made,  as  the  consideration  for  giving  her  consent. 

Now  one  word  with  regard  to  the  authority  of  Askham  v.  Barker  (i). 
That  case  seems  to  have  been  simply  this :  the  father  having  made 
a  fraudulent  appointment  in  the  first  instance  to  his  daughters, 
of  part  of  the  fund ;  by  his  second  appointment,  gave  the  whole 
remainder  of  the  trust  fund,  and  also  all  other  sums  which  might 
not  be  comprised  in  the  appointment ;  indicating  therefore,  that  he 
had  some  little  suspicion  as  to  the  previous  appointment,  which 
appears  to  have  been  absolute,  because  there  was  no  other  sum 
which  he  had  the  power  of  appointing,  but  the  sum  in  question. 
Lord  Lanodale  observes,  in  that  case,  that  he  thinks  the  whole 
transaction  is  a  continuation  of  the  same  proceeding,  by  which  the 
donee  had  given  originally  the  daughters  the  exclusive  possession 
of  part  of  the  property,  and,  finding  the  original  transaction  tainted 
with  fraud,  and  also  the  subsequent  one,  before  anything  takes 
place  for  setting  aside  the  deed  in  question,  by  which  the  daughters 
got  an  undue  hold  over  the  fund,  he  says,  in  effect :  '*  I  find  this  to 
be  one  and  the  same  transaction  with  reference  to  these  particular 
(1)  86  R  £.  152  (12  Beay.  499). 
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children,  and  therefore  a  transaction  which  should  not  be  upheld."  Rowlet 
But  that  is  very  dijEferent  from  *this  case,  where  the  party  having  RowLEy. 
a  portion  of  the  fund  to  dispose  of,  after  having  disposed  of  a  [  ^267  ] 
certain  portion,  disposes  of  the  balance,  upon  motives  which  cannot 
in  the  slightest  degree  be  suggested  to  have  been  corrupt,  or  to 
have  been  influenced  in  any  possible  way  by  the  motive  which 
induced  him  to  dispose  of  the  first  portion.  The  case,  therefore, 
that  is  here  made,  of  any  degree  of  fraud  affecting  the  contract 
proceeding  upon  the  second  part  of  the  appointment,  seems  to  me 
wholly  to  fail ;  and  there  are  only  these  words  which  occur  in  the 
evidence,  which  have  a  semblance  of  bearing  on  the  point,  ;iamely, 
where  the  solicitor  says,  that  except  for  this  transaction  Lord 
Langford  would  not  have  made  the  appointment  at  all.  Probably, 
in  one  sense,  that  is  true ;  it  is  very  probable,  that,  unless  he  was 
settling  his  affairs,  he  would  not  have  made  this  appointment  at 
this  particular  juncture  of  time.  It  is  just  as  if  a  man  for  some 
cause  or  other  is  induced  to  make  his  will ;  he  probably  would  not 
have  made  his  will  but  for  that  cause.  So  here  Lord  Langford 
was  not  advised  to  settle  the  property  upon  one  person  or  the 
other,  there  was  nothing  to  make  it  incumbent  upon  him  to  do  so 
in  the  transaction  that  had  occurred.  But  the  solicitor  says  to 
him,  "  you  are  now  doing  an  act  by  which  you  are  indicating  your 
intention  with  regard  to  one,  and  it  is  better  that  you  should  at 
the  same  time  show  what  your  intentions  are  with  regard  to  the 
other;"  and  his  intentions  were  his  own,  and  perfectly  uncon- 
nected with  any  fraudulent  conduct  or  bargain  whatsoever. 

Therefore,  under  these  circumstances,  I  can  only  come  to  the 
conclusion,  that  the  appointment  to  Hercules  Bowley  must  stand 
unaffected  by  any  fraud  that  may  be  supposed  to  have  been  com- 
mitted by  the  appointment  of  the  5,000Z.,  and  the  plaintiff's  bill 
must  be  dismissed,  and  I  think  dismissed  with  costs,  except  the 
costs  of  the  solicitor,  who  is  made  a  party  to  this  suit. 
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ATOORNEY-GENERAL  v.  WIGAN  CORPORATION  (l). 

(Zay,  268—279 ;  affirmed  5  D.  M.  &  G.  52—65.) 

Where  an  incorporated  town  had  the  benefit  of  a  river  passing  through 
it,  which  was  the  main  sewer  of  two-^thirds  of  the  town,  and  a  bill  was 
before  Parliament  for  the  purpose  of  enabling  certain  persons  to  abstract 
a  very  large  portion  of  the  water  from  this  river  before  it  reached  the 
town  :  Held,  that,  under  the  Municipal  Corporations  Act,  and  particularly 
sects.  90  and  92,  whether  the  corporation  of  the  town  had  any  surplus 
borough  fund  or  not,  as  they  would  be  justified  in  incurring  the  expense  of 
an  information  for  an  injunction  to  prevent  the  commission  of  such  a 
nuisance,  if  unauthorised,  they  were  equally  justified  in  applying  their 
fundd  to  oppose  the  bill  for  legalising  the  threatened  injury  to  the  river. 

The  •corporation  of  the  borough  of  Wigan  were  subject  to  the 
provisions  of  the  Municipal  Corporations  Act,  5  it  6  Will.  IV.  c.  76. 
They  possessed  some  property  in  the  nature  of  a  borough  fund, 
consisting  of  certain  shops  and  houses  in  the  town,  and  of  the  fair 
and  market  tolls  in  the  borough,  but  such  property  was  not 
sufficient  to  defray  the  expenses  directed  by  the  Act  to  be  paid  out 
of  such  fund ;  and  there  was  never  any  surplus  of  the  borough  fund 
applicable  to  the  public  benefit  of  the  inhabitants,  or  the  improve- 
ment of  the  borough.  In  consequence  of  the  deficiency  of  the 
borough  fund,  borough  rates  were  made  and  levied  by  the  corpo- 
ration from  time  to  time,  under  the  provisions  of  the  said  Act.  In 
the  spring  of  1847,  the  corporation  of  the  borough  of  Liverpool 
applied  to  Parliament  for  an  Act  to  enable  them  to  obtain  a  better 
supply  of  water  from  various  sources,  and,  amongst  others,  from  a 
stream  of  water  which  formed  one  of  the  principal  supplies  of  the 
river  Douglas,  which  flowed  through  the  town  of  Wigan.  The 
millowners  and  landowners  using  the  *water  of  the  river,  appre- 
hending an  injury  from  the  proposed  Act,  determined  to  oppose 
the  bill,  and  desired  the  corporation  of  Wigan  to  concur  in  such 
opposition ;  and  a  meeting  of  the  town  council  was  held,  at  which 
resolutions  were  passed,  authorising  the  solicitors  of  some  of  the 
opposing  parties  to  oppose  the  bill  also,  in  the  name  of  the  corpo- 
ration of  Wigan. 

A  petition  was  accordingly  presented  to  Parliament  against  the 
bill,  under  the  seal  of  the  corporation.  The  bill  passed  into  an 
Act,  which  received  the  Eoyal  assent  on  the  22nd  of  July,  1847 ; 


(1)  Questioned  in  The  Queen  v.  The 
Mayor  of  Sheffield  (1871)  L.  E.  6  a  B. 
662  ;  S.  C\  40  L.  J.  a  B.  247, 24  L.  T. 
659  ;  but  see  -4.-(/.  v.  Mayor  of  Brecon 
(1878)    10  Ch.  D.  204,  48  L.  J.  Ch. 


153,40  L.  T.  52;  approved  in  AeiM 
Council  v.  Leith  Harbour  and  Docks 
Commissioners  [1899]  A.  0.  at  p.  514. 
And  see  35  &  36  Vict.  c.  91,  s.  2.— 
O.  A.  S. 
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but  the  effect  of  the  opposition  made  by  the  corporation  of  Wigan        a.-g. 
was,  to  cause  to  be  introduced  into  the  Act  provisions,  to  the  effect,       wiqan 
that  a  very  large  body  of  water  should  be  restored  to  the  river     ^^tkw^ 
Douglas  above  Wigan. 

After  the  passing  of  the  Act,  the  solicitors,  who  had  conducted 
the  opposition  to  the  bill,  signed  and  delivered  to  the  town  clerk  of 
the  corporation  of  Wigan,  their  bill  of  costs  against  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  Wigan,  containing  their 
charges  in  respect  of  such  opposition,  amounting  to  about  1,400Z. ; 
and  not  being  able  otherwise  to  procure  payment  of  their  bill,  they 
commenced  an  action  against  the  corporation  for  that  sum. 

At  the  relation  of  one  of  the  ratepayers  of  the  borough,  this 
information  was  now  filed  against  the  mayor,  aldermen,  and 
burgesses  of  Wigan,  and  against  the  said  solicitors,  stating  the 
principal  facts  above  mentioned,  and  alleging  that  the  town  council 
of  Wigan  intended,  if  the  action  was  decided  against  them,  to  pay 
the  demand  out  of  the  borough  fund,  which  could  not  be  done  with- 
out levying  a  rate  for  that  purpose,  or  appropriating  the  proceeds 
of  other  rates  then  in  the  hands  of  the  town  council,  which  moneys 
were  only  applicable  to  the  purposes  of  the  92nd  section  of  the 
Municipal  Corporations  Act,  5  &  6  Will.  IV.  *c.  76 ;  and  the  infor-  [  *270  j 
mation  prayed,  that  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Wigan,  and  their  town  council,  treasurer,  servants,  and 
agents  might  be  restrained  by  injunction  from  paying,  and  that  the 
said  solicitors  might  be  restrained  in  like  manner  from  receiving, 
the  said  bill  of  costs,  or  any  part  thereof,  out  of  the  moneys  then, 
or  at  any  time,  constituting  the  borough  fund  of  the  said  borough, 
or  out  of  any  borough  rates  to  be  levied  in  the  said  borough ;  and 
that  the  said  mayor,  aldermen,  and  burgesses,  and  their  town 
council,  might  be  restrained  from  making  or  levying  any  borough 
rates  for  the  purposes  of  such  payment,  and  that  the  said  solicitors 
might  be  restrained  in  like  manner  from  prosecuting  the  said 
action  commenced  by  them  as  aforesaid,  and  from  commencing  or 
prosecuting  any  other  action  against  the  said  mayor,  aldermen,  and 
burgesses,  for  the  purpose  of  enforcing  such  payment. 

This  was  a  motion  for  an  injunction  in  the  terms  of  the  prayer. 
Numerous  af&davits  were  filed,  raising  various  questions,  but  all 
were  waived  except  the  question  of  the  authority  of  the  corporation 
to  provide  for  the  payment  of  the  claim  of  these  solicitors.  It  was 
proved,  that  the  river  Douglas  acted  as  the  main  sewer  to  about 
two-thirds  of  the  town  of  Wigan,  and  that  the  proposed  bill  would 
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A.  G.        have  abBtracted  most  of  the  water  necessary  for  the  scoarage  of  the 

WioAN       river ;  and  that  the  eflfect  of  the  opposition  of  the  corporation  had 

coBPOR\-     been,  to  obtain  the  introduction  into  the  Act,  as  it  was  passed,  of 

TION,  '  »  r  » 

clauses  compelling  the  promoters  of  the  bill  to  restore  to  the  river 
above  the  town  six  cubic  feet  of  water  per  second,  and  also  a  further 
quantity  of  800,000  gallons  daily. 

Mr.    W.  M.   James,   Q.C.,   and  Mr.   J.    V.  Prior,    for    the 
motion : 

[  ♦271  ]  The  opposition  made  by  the  corporation  to  this  bill  *was  not  for 

the  purpose  of  defending  any  of  their  own  property  from  injury,  as 
was  the  case  in  Bright  v.  North  (i) ;  and  it  is  no  reason  for  their 
spending  money  in  this  way,  that  the  well-being,  and  indirectly 
the  property  of  the  town  would  be  benefited.  The  corporation  had 
no  more  power  of  thus  applying  their  funds  than  the  overseers  of 
the  poor  or  a  Dean  and  Chapter  would  have  in  such  a  case. 

(The  Vice-Chancellor  :  Corporate  bodies  have  certain  powers  of 
government,  independently  of  the  Municipal  Corporations  Act.) 

Those  are  special  powers,  but  they  have  no  right  to  interfere  to  prevent 
an  injury  being  done  to  the  property  of  other  persons.  They  have 
powers  of  government,  and  of  paying  the  expenses  of  such  govern- 
ment under  the  provisions  of  the  5  &  6  Will.  IV.  c.  76,  s.  92 ;  but 
the  town  is  not  their  property,  nor  is  the  river,  nor  could  they  be, 
unless  they  had  been  originally  the  property  of  the  Crown,  and  had 
been  conferred  upon  the  corporation  by  their  charter.  There 
being  no  surplus  of  the  borough  fund,  the  corporation  would  have  to 
raise  the  money  for  the  payment  of  this  bill,  by  a  rate,  which  would 
be  illegal. 

Mr.  Rolt,  Q.C.,  and  Mr.  Cairns,  contra  : 

Unless  the  corporation  have  the  right  of  preserving  this  river,  no 
one  has  such  a  right ;  and  the  object  of  their  incorporation  was, 
that  there  should  be  a  body,  whose  duty  it  would  be  to  watch  over 
the  public  interests  of  the  town.  The  corporation,  moreover,  had 
property,  consisting  of  houses  in  the  town,  and  tolls  of  markets  and 
fairs,  which  would  have  been  injured  and  depreciated  by  what  was 
being  done  and  which  this  opposition  prevented.  In  Bright  v. 
North  (1),  conservators  of  a  river  were  held  to  be  authorised  in 
applying  funds  destined  for  the  repair  of  the  river  baoks,  to  oppose 

(1)  78  B.  R.  74  (2  Ph.  216), 
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a  bill  in  Parliament  for  a  purpose  likely  to  injure  *the8e  banks.         A.-G. 
In  Attorney-General  v.  The  Corporation  o/Nm^wich  (1),  borough  funds       Wioan 
were  considered  to  be  rightly  applied  in  opposing  qtu)  warranto       ^ti^^" 
informations  against  individual  members,  the  object  of  which  was       [  *272  ] 
to  destroy  the  corporation.    In  another  case  of  the  same  name, 
Attomey-Oeneral  v.  The  Coiyoration  of  Norwich  (2),  the  corporation 
were  restrained  from  promoting  a  bill  at  the  expense  of  the  borough 
fund,  to  enable  them  to  improve  the  navigation  of  the  river  which 
flowed  through  their  city. 

(The  Vicb-Chancellor  referred  to  Attomey-Oeneral  v.  Andrews  (3), 
in  which  the  same  point  was  decided.) 

Mr.  W.  M.  James,  Q.C.,  in  reply. 

Viob-Chancbllob  Sib  W.  Page  Wood: 

This  case  presents  considerable  difficulties  before  I  can  arrive  at 
the  point  that  has  been  argued,  but  all  parties  seem  to  wish  that 
they  should  be  waived. 

In  the  first  place,  the  application  is  for  an  injunction  to  restrain 
the  corporation  from  raising  a  borough  rate  for  the  purpose  of 
paying  the  bill  of  these  solicitors,  and  it  does  not  appear  that  the 
corporation  have  in  any  way  admitted  the  claim  of  the  solicitors 
who  are  suing  for  their  bill ;  but,  on  the  contrary,  by  some  of  the 
evidence  it  would  seem  that  there  is  a  disposition  on  the  part  of  the 
corporation  to  dispute  the  retainer,  and  instead  of  applying  trust 
funds  improperly  (which  has  been  the  case  attempted  to  be  made 
here,  and  which  is  alleged  in  all  informations  of  this  description)  at 
this  moment,  for  anything  that  appears  upon  the  evidence,  the 
corporation  are  resisting  the  actions,  and  *seeking  to  protect  the  [  'ZTS  j 
fund.  However,  it  is  stated  at  the  Bar,  that,  in  fact,  they  are  not 
indisposed  to  make  some  payment  in  respect  of  this  claim,  unless 
they  are  actually  restrained.  And  it  is  argued,  that  that  is  a  proper 
case  for  the  interference  of  the  Court ;  and  although  it  is  somewhat 
inconvenient  to  proceed  upon  a  hypothetical  case,  yet  I  have  on  that 
account  allowed  the  matter  to  be  discussed. 

Then  there  arises  a  second  point,  which  creates  some  difficulty  in 
my  mind,  before  my  arriving  at  the  main  question.  There  is  no 
distinct  allegation  here  that  the  money  is  going  to  be  applied  in 
diminution  of  the  fund  for  payment  of  officers  of  the  corporation. 

(1)  44  E.  B.  143  (2  My.  &  Or.  406).  (3)  86  R.  R.  79  (2  xMac.  &  O.  225). 

(2)  80  B.  R.  56  (16  Sim.  225). 
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A.-G.  The  mayor  and  the  recorder,  and  others,  will  all  continue  to  be 
WioAN  paid,  and  nothing  will  be  taken  awa3'  from  them.  And,  therefore, 
"^^Tiw?^  the  objection  comes  simply  to  this,  that  the  corporation  are  about 
to  raise  a  rate  for  an  alleged  illegal  purpose.  Now,  that  being  so, 
the  case  differs,  as  it  seems  to  me,  from  any  case  that  has  been 
hitherto  decided,  for  I  do  not  know  of  any  case  that  has  gone  to  the 
extent  of  preventing,  by  the  injunction  of  this  Court,  the  raising  of 
a  rate  in  the  borough.  The  Court  has  proceeded  upon  the  ground, 
that,  where  there  is  a  fund  impressed  by  Parliament  with  public 
uses,  which  within  the  meaning  of  the  Court,  constitutes  a  charity, 
as  was  decided  in  the  Liverpool  case  (l),  this  charitable  fund  cannot 
be  misapplied.  That  of  course  is  a  very  different  thing  from 
restraining  the  raising  of  a  rate,  which,  the  informant  alleges, 
when  raised,  will  be  applied  to  illegal  purposes — in  other  words,  an 
illegal  rate.  In  such  a  case,  the  more  proper  course  would  be  to 
[  •274  ]  apply  to  a  court  of  law,  either  to  quash  the  rate  under  *the  original 
Municipal  Corporations  Act,  (which  it  is  competent  for  the  parties 
to  do,)  or  to  apply  under  the  7  Will.  IV.  &  1  Vict.  c.  78 ;  by  the 
44th  section  of  which,  in  respect  of  any  order  of  the  council  of  any 
borough  made  for  payment  of  any  sum  of  money  out  of  the  borough 
fund,  there  may  be  an  appeal  made  to  the  Court  of  Queen's  Bench, 
nnd  the  case  may  be  argued  and  determined  there  as  to  the  propriety 
of  such  payment. 

But,  supposing  those  difficulties  to  be  out  of  the  way,  and  that 
I  come  to  the  main  question  which  has  been  argued.  If  this 
were  an  application  for  an  injunction  to  restrain  the  payment  of 
certain  moneys  which  had  been  raised  by  a  borough  rale  and  were 
in  hand,  I  should  not  feel  that  the  authorities  cited  have  gone  to  the 
full  extent  of  this  case.  Those  authorities  I  adhere  to  with  every 
respect,  as  far  as  regards  the  principle  which  they  have  established. 
They  have  established,  that  it  is  not  competent,  without  the  previous 
consent  of  this  Court  having  been  obtained,  for  persons  having  in 
their  hands  funds  which  have  been  appropriated  by  an  Act  of 
Parliament  to  certain  given  purposes,  to  apply  them  for  the  exten- 
sion of  those  purposes;  although  it  is  purely  and  bond  fide  an 
extension,  or  a  more  enlarged  application  of  the  fund  to  those 
purposes,  which  the  Legislature  has  regarded  as  good  and  beneficial. 
The  cases  have  decided  that  it  cannot  be  done  without  an  application 

(1)  See     Aiturney-Qentral    v.    The      Aspinall,  45  B.  R.  142  (2  My.  d  Cr. 
Afayin-  of  LiverjHivl,  43  R.  R.  176   (1       613). 
My.  &  Cr.  171) ;  AUomey-Oeneral  v. 
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to  the  Court.     That  is  what  the  Vicb-Chancbllor  says,  in  Attorney-         a-g. 
General  v.  The  Corporation  of  Nornich  (l).  Wioan 

It  is  obvious,  that,  where  the  money  is  sought  to  be  applied  in  ^?fio^ 
promoting  a  bill  which  is  thrown  out,  and  the  parties  have  not 
taken  the  precaution  of  obtaining  the  previous  sanction  of  the 
Court,  that  it  would  be  impossible  to  allow  them  so  to  apply  it,  for 
no  one  could  say  it  was  done  for  *the  benefit  of  the  charity,  [  •275  ] 
if  nothing  was  obtained  by  it.  Therefore,  in  such  a  case,  the 
parties  will  be  liable  to  the  expenses,  and  any  attempt  to  apply 
the  corporation  money  to  that  purpose  would  be  restrained  by 
injunction. 

In  the  present  case,  the  position  is  entirely  diflFerent,  as  it  seems 
to  me,  from  those  cases  in  which  the  application  has  been  for 
further  and  enlarged  powers.  I  again  refer  to  what  the  Vice- 
Chancellor  of  England  says  in  16  Sim.  which  is  the  ground  on 
which  the  doctrine  must  rest. 

The  purposes  of  the  Act  must  be  regarded.  It  was  there  said, 
that  the  proposed  application  was  within  the  purposes  of  the  Act, 
because  it  was  to  apply  for  another  Act  to  enable  the  parties  the 
better  to  carry  out  those  purposes.  But  the  Vicb-Chancbllor  op 
England  said,  that  the  Legislature  meant  the  purposes  of  the  Act, 
rehoB  sic  stantibtis,  not  some  further  extension  of  the  provisions 
and  powers  already  obtained;  and,  therefore,  any  application  of 
money  to  that  which  did  not  exist  when  the  Act  passed,  could  not 
be,  in  any  sense  whatever,  a  purpose  of  the  Act.  And  such  an 
application  of  the  funds  has  accordingly  been  restrained  by 
injunction. 

But  in  Bright  v.  North (2),  the  case  was  thus  inverted:  the 
parties,  having  an  Act,  did  not  apply  for  any  further  Act  of  Par- 
liament, but  opposed  a  bill,  which  would  have  interfered  with  their 
rights,  and  interfered  with  their  property,  and  might,  as  it  appeared 
on  the  pleadings,  in  its  possible  effects,  legalise  that  which  could 
not  be  done  without  it,  to  the  destruction  of  a  portion  of  their  river 
banks.  Lord  Cottbnham  held,  that  in  order  to  prevent  that  specific 
injury  being  done,  they  had  as  much  right  to  oppose  that  bill  as 
they  could  have  had  to  institute  a  prosecution,  or  *to  bring  an  [  *276  ] 
action  in  respect  of  the  damage,  when  it  was  done. 

Tljen  came  the  case  of  The  Attoi-ney-Oeneralv.  Andrews  {s),  in 
which  Lord  Cranworth  says,  in  effect,  that  if,  instead  of  soliciting 

(1)  80  B.  R.  66,  at  p.  68  (16  Sim.  225,  (2)  78  R.  R.  74  (2  PL  216). 

at  p.  2-29).  •  (3)  86  R.  R.  79  ^2  Mac.  &  G.  225). 
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A.-G.  another  Act  of  Parliament  to  extend  their  waterworks,  the  parties 
WioAN  had  heen  opposing  another  bill, — a  rival  bill  for  other  water- 
^^TioK^"  works, — then  they  would  bring  themselves  within  the  principle  of 
Bright  v.  North  (l).  That  is  only  a  dictum^  and  it  goes  a  step 
further  than  Bright  v.  North  in  this  respect,  that,  inasmuch  as  in 
Bright  v.  North  the  injury  was  positive,  in  this  case  of  a  rival  Act, 
the  injury  would  be  the  probable  diminution  of  the  rates  which 
they  would  be  able  to  raise,  in  case  the  rival  Company  should  be 
established.  But  Lord  Cranworth  seems  to  have  thought  that  to 
be  such  a  case  of  indirect  injury  as  would  justify  the  application  of 
the  fund. 

Now,  in  this  particular  case  what  has  happened  is  this  :  an  incor- 
porated town  has  the  benefit  of  a  river,  which  acts  as  the  chief 
sewer  to  at  least  two-thirds  of  the  town.  It  is  disputed  whether  it 
operates  as  a  sewer  for  the  remaining  third.  This  sewer  was  all  at 
once  about  to  be  entirely  abolished;  that  would  be  the  effect  of  the 
proposed  Act  according  to  the  evidence. 

I  must  assume,  that,  unless  somebody  had  opposed  this  Act  of 
Parliament,  there  would  have  been  a  loss,  for  all  practical  pur- 
poses, to  the  town  of  Wigan,  of  a  body  of  water  equal  to  the  amount 
which  the  Act  directs  shall  be  restored. 

It  is  argued,  that  the  corporation  have  no  power  at  all  to  inter- 
fere in  a  matter  of  this  sort  for  the  general  benefit  of  the  town  of 
Wigan,  but  that  they  are  strictly  tied  down  and  limited  to  the 
[  *277  ]  precise  expenditure  specified  in  the  *92nd  section  of  the  5  &  6 
Will.  IV.  c.  76.  Looking  at  that  92nd  section  itself,  it  is  clear  that 
the  Legislature  considered  that  there  was  a  good  deal  more  power 
in  a  municipal  corporation  than  in  the  other  bodies  which  have 
been  referred  to ;  namely,  a  Dean  and  Chapter,  or  a  vestry  con- 
stituted for  a  specific  purpose.  The  preamble  recites,  that  bodies 
corporate  have  been  constituted  within  cities,  and  so  on,  to  the 
intent  that  they  might  be  ''  well  and  quietly  governed."  And  the 
90th  section  enables  the  council  of  any  borough  to  make  bye-laws 
**  for  the  good  rule  and  government  of  the  borough,  and  for  preven- 
tion and  suppression  of  all  such  nuisances  as  are  not  already 
punishable."  The  application  of  the  surplus,  if  there  be  any 
surplus,  is  *'  for  the  public  benefit  of  the  inhabitants,  and  improve- 
ment of  the  borough."  In  that  case,  at  all  events  with  respect  to 
the  surplus,  the  corporation  are  recognised  as  a  body  who  are  to 
deal  with  the  general  good  and  welfare  and  benefit  of  all  the 
(1)  78  E.  B.  74  (2  Ph.  216). 
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inhabitants.    But  then,  it  is  argaed,  if  there  is  no  sarplus,  the        A.-a. 
borough  rate  which  is  to  be  raised  can  only  be  raised  for  the       wioan 
"  purposes  aforesaid,"     Now  let  us  see  what  the  "  purposes  afore-     Corpora- 
said  "  are.     The  purposes  aforesaid  are,  after  paying  the  mayor, 
recorder,  and  those  particular  officers,  the  expenses  of  the  prosecu- 
tion, maintenance  and  punishment  of  offenders,  and  other  things 
specified,  "  all  other  expenses  not  herein  otherwise  provided  for, 
which  shall  be  necessarily  incurred  in   carrying  into  effect  the 
provisions  of  this  Act."     One  of  the  provisions  of  this  Act  is  for  the 
general  government  of  the  whole  borough,  and  for  the  suppression 
of  all  nuisances   which    are    not  already  punishable;    because, 
although  the  Act  gives  the  corporation  a  specific  mode  of  doing 
that  by  enabling  them  to  make  bye-laws  for  that  purpose,  and  to 
inflict  penalties  not  exceeding  51. ,  it  plainly,  in  directing  them  to 
make  bye-laws  of  that  description,   recognises  in  them  a  duty 
incumbent  on  them,  not  merely  of  that  restricted  character  which 
has  been  suggested,  but  ^a  plain  duty  of  taking  care  that  there  shall       [  *278  ] 
be  no  nuisance  in  the  town.    For  what  can  be  the  reason  of  giving 
them  this  power  of  making  these  bye-laws,  unless  that  was  a  part 
of  the  duty  incumbent  on  the  corporation. 

Now,  it  seems  to  me  very  strange  to  say,  if  it  be  a  corporate  duty 
to  prevent  nuisances,  and  to  prevent  them  by  bye-laws,  yet,  if  an 
enormous  and  gigantic  nuisance  was  about  to  be  perpetrated,  and 
the  corporation  were  to  take  steps,  by  applying  to  this  Court 
through  the  medium  of  the  Attoimey-Oenerdl,  for  an  injunction  to 
restrain  such  nuisance,  that  they  would  not  be  allowed  the  costs  of 
such  a  proceeding. 

It  seems  to  me  that  it  would  be  scarcely  possible  to  hold,  that,  if 
the  Corporation  of  Liverpool  were  about  to  do  the  very  thing  which 
they  have  done  with  the  sanction  of  the  Legislature,  without  that 
sanction, — if  they  were  about  to  abstract  these  800,000  gallons  of 
water  a  day  from  the  town, — or,  if  there  had  been  a  perfectly  pure 
stream  used  for  the  purpose  of  drinking,  instead  of  being  used  for 
the  purpose  of  sewage,  and  they  had  brought  down  an  enormous 
mass  of  foul  water,  which  rendered  the  river  perfectly  inapplicable 
for  the  use  of  the  inhabitants,  it  seems  to  me  it  would  be  a  very 
strange  thing  to  say,  in  the  case  of  a  continued  nuisance  of  that 
description,  although  the  corporation  are  under  at  least  a  moral 
obligation  to  protect  the  town  from  all  petty  nuisances,  yet  that 
they  shall  not  lay  out  a  farthing  to  prevent  a  large  nuisance  like 
that  to  all  the  inhabitants  of  the  borough.    It  seems  to  me  that  a 
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A.G.  case  of  that  kind  would  be  within  the  words  '' all  other  expenses 
WioAN  necessarily  incurred  for  carrying  into  eflfect  the  provisions  of  the 
Act,"  which,  as  Lord  Cottbnham  says,  in  Attorney-General  v.  Mayor 
of  Norwich^  does  not  mean  mere  expenses  of  meetings,  but  expenses 
of  duties  imposed  upon  them.  But,  if  they  would  be  justified  in 
[  •^79  ]  applying  by  injunction  to  restrain  the  nuisance,  *they  are  equally 
justified  in  offering  their  opposition  to  an  Act  of  Parliament,  to 
prevent  that  nuisance  being  legalised,  and  thus  the  case  at  once 
comes  within  the  authority  of  Bright  v.  North  (l) ;  and  if  they  have 
a  right  to  do  that,  no  one  can  say,  that  what  they  have  really  done 
here,  as  far  as  the  bona  Jides  of  the  case  is  concerned,  is  not 
eminently  beneficial  to  the  town.  They  have  prevented  the  water 
being  lost  to  the  town,  which  otherwise  would  have  been  lost ;  and 
if  I  were  to  interfere  by  an  injunction  to  prevent  the  expenses  of 
the  opposition  to  this  bill  being  paid,  I  confess  it  seems  to  me  that 
I  should  be  going  far  beyond  all  the  authorities  that  have  been  cited. 
Those  other  questions  which  I  mentioned  still  remain  behind. 
Feeling  that  this  is  a  case  in  which  the  whole  matter  may  yet  be 
contested  at  law,  I  shall  make  the  costs  of  this  application  costs  in 
the  cause.  It  may  be,  that,  in  the  event  of  some  trial  of  this  action, 
or  in  the  event  of  an  application,  as  I  suggested,  to  the  Court  of 
Queen's  Bench,  that  Court  may  take  a  particular  view  about  the 
application  of  the  money.  My  opinion  is  what  I  have  expressed, 
but  I  confess  it  seems  to  me  to  be  somewhat  prematurely  given. 
However,  I  think  the  best  course  will  be,  to  refuse  the  motion,  and 
to  deal  as  I  have  said  with  the  costs. 

^eiK^i.  [The  plaintiffs  renewed  this  motion  before  the  Lords  Justices,  as 

reported  in  5  D.  M.  &  G,  52. 

The  defendants  had  enrolled  the  order  of  the  Vicb-Chancbllor, 
and  a  preliminary  objection  was  taken  by  them  on  that  ground,  but 
it  was  arranged  that  the  whole  case  should  be  discussed  and  disposed 
of  together. 

Mr.  W.  M.  James  and  Afr.  «7.  V.  Pruyi*  were  heard  for  the 
motion. 

Mr.  Bolt  and  Mr.   Cairns^  for   the  respondents,  were  not 
called  on.] 

[  5  D.  M.  &    The  Lord  Justice  Knight  Bruce  : 

0.53] 

Upon  the  question  raised  by  the  respondents'  counsel,  whether 
(1)  78  B.  B.  74  (2  Ph.  216). 
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the  enrolment  of  the  Vicb-Chancbllor's  order  does  not  preclude        a.-g. 
this  motion,  it  appears  to  me  not  necessary  to  express  any  opinion,       wigan 
seeing  that  if  they  are  wrong  as  to  that  point,  they  are  otherwise,     Cobpora- 
in  my  judgment,  on  the  present  occasion,  right.     I  say  ^'on  the 
present  occasion,"  as  it  is  not  my  intention  to  say  or  do  anything 
now  that  will,  or  that  may,  prejudice  or  assist  either  party  at  the 
hearing,  if  there  shall  be  a  hearing  of  the  cause. 

Concerning  the  proper  decree  then  to  be  made  I  wholly  reserve 
myself ;  but  the  motion,  being  an  interlocutory  application  for  an 
injunction  as  to  a  matter  merely  pecuniary,  the  appellant  cannot 
succeed  in  it  without  satisfying  the  Court  that  there  is  some 
probability  that  *were  the  cause  in  hearing  the  information  would  [  •64  ] 
not  be  wholly  dismissed. 

I  am  not  satisfied  that  there  is  any  probability  of  this.  On  the 
contrary,  my  impression  is,  that  the  appellant's  construction  of  the 
■  Municipal  Corporations  Act  is  erroneous,  as  being  too  narrow ;  and 
if,  according  to  the  letter  (which  I  neither  assert  nor  deny),  yet  not 
according  to  the  spirit  of  that  statute.  The  costs  in  question  were 
incurred  by  measures  which  (in  effect  merely  defensive)  were  taken 
by  the  Corporation  of  Wigan,  not  unsuccessfully  nor  uselessly,  for 
the  purpose  of  preventing  or  diminishing  the  mischief,  to  the  town 
of  Wigan,  that  certain  intended  proceedings,  (reasonably  considered 
as  likely  to  interfere  materially  with  its  drainage,  and  so  to  render 
the  air  less  pure,  and  cause  general  inconvenience  there),  were,  not 
without  probable  grounds,  thought  likely  to  occasion, — mischief 
which  (not  solely  of  a  public  nature)  might  well  have  been  expected 
to  be  also  prejudicial  to  property  belonging  to  the  corporation. 

Supposing  the  appellant's  interpretation  however  to  be  correct,  I 
apprehend  that  law,  as  distinguished  from  equity,  is  not  powerless 
in  the  matter ;  but  I  do  not  found  myself  upon  any  jurisdiction 
existing  in  the  Court  of  Queen's  Bench,  or  in  any  other  Court  than 
this,  when  I  say  that,  in  my  opinion,  the  present  motion  ought  to 
be  refused. 

It  would  be  superfluous  to  intimate  what  course  I  should  have 
thought  right  had  there  been  a  case,  or  probable  case,  of  collusion, 
fraud  or  unfair  intention ;  for  there  is  none.  The  corporation,  if 
they  have  been  wrong,  which  I  do  not  at  present  think,  seem  to 
have  been  honestly  wrong ;  nor  do  I  give  any  opinion  whether  *the  [  •55  ] 
solicitors  or  the  Corporation  could  or  could  not  have  demurred 
successfully  to  the  information. 

The  relator  must  pay  the  costs. 
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A.-o.        fjigg  Lord  Justicb  Turner: 

WiGAN  The  Municipal  Corporations  Act  contains  no  express  provision 

TioN.  autliorising  the  application  of  the  funds  of  corporations  to  the 
payment  of  expenses  incidental  to  the  protection  of  corporate  pro- 
perty. That  has  been  left  to  the  general  law  which  sanctions  such 
expenditure  if  reasonably  and  properly  incurred.  The  expenditure 
here  in  question  was,  as  it  seems  to  me,  incurred  bond  fide  for  the 
protection  of  the  corporate  property,  and  my  present  impression  is 
that  it  was  reasonably  and  properly  incurred.  At  all  events  I 
cannot  concur  in  granting  an  injunction  which  assumes  that  it  was 
not.     The  motion  must  be  refused  with  costs. 


1^54.  DAWSON   V.   LAWES(l), 

Jrtti,  26. 
(Kay,  280—307  ;  S.  0.  23  L.  J.  Oh.  434 ;  2  W.  E.  213  ;  2  Eq.  R  230.) 

r  280  1 

'-         '  A  surety  for  an  accounting  debtor  is  not  discharged  from  his  liability  by 

the  negligence  of  the  creditor  in  omitting  to  compel  the  debtor  to  render 

regular  accounts  unless  the  creditor  has  actually  connived  at  the  debtor's 

improper  retention  of  money  for  which  he  ought  to  have  accounted  in  the 

regular  course  of  his  duties. 

In  November,  1842,  George  William  Freeman  was  appointed  one 
of  the  official  assignees  of  the  Leeds  District  Court  of  Bankruptcy ; 
and  he  and  the  plaintiff,  and  one  George  Freeman,  thereupon  gave 
their  joint  and  several  bond  to  the  chief  registrar  and  another 
registrar  of  the  court  of  bankruptcy,  their  executors,  administrators, 
and  assigns,  for  the  penal  sum  of  6,000Z.,  subject  to  a  condition, 
whereby,  after  reciting  that  the  said  George  William  Freeman  was 
one  of  the  persons  chosen  by  the  Lord  Chancellor  to  act  as  official 
assignee  in  bankruptcies  prosecuted  in  the  said  court  of  bank- 
ruptcy, and  that  the  plaintiff  and  the  said  George  Freeman  had 
agreed  to  become  sureties  for  the  due  performance  and  execution 
of  the  several  duties  and  trusts  required  of  and  reposed  in  him  as 
such  official  assignee,  to  the  several  amounts  and  in  the  proportions 
following,  that  is  to  say,  the  plaintiff  to  the  amount  of  3,000Z.,  and 
the  said  George  Freeman  to  the  amount  of  3,000Z.,  it  was  declared, 
that,  if  the  said  George  William  Freeman  should  from  time  to  time 
and  at  all  times  well  and  truly  perform  and  fulfil  all  the  duties 
required  by  the  statute  made  to  establish  a  court  of  bankruptcy, 

(1)  The  Mayor,  <fec.,  of  Durham  v.      Mayor,    tfec,    of   Kingstofi'iqton-HuU 
Fowhr  (ISi^S)  22   Q.  B.   D.   394,  68      v.  Harding  [1892]  2  Q.  B.  494. 
L.  J.  Q.  B.  246,  60  L.  T.  466;  The 
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and  all  or  any  other  statutes  then  in  foi'ce  or  thereafter  to  be  made  Dawson 
in  any  way  relating  to  such  oflSce,  or  required  by  any  rule  or  lawes. 
regulation  made  or  at  any  time  or  times  thereafter  to  be  made  in 
pursuance  *of  the  said  statutes  or  otherwise,  to  be  performed  by  [  •^hi  ] 
him  as  such  assignee  as  aforesaid,  and  should  well  and  faithfully 
execute  all  the  trusts  reposed  or  which  should  or  might  be  reposed 
in  him  as  such  assignee,  or  in  case  of  any  default  or  defaults  therein 
should  from  time  to  time  forthwith  pay  to  the  chief  registrar  of 
the  said  court  of  bankruptcy  for  the  time  being,  for  the  use  and 
behoof  of  the  person  or  persons  interested  therein,  and  who  should 
or  might  be  entitled  thereto,  all  such  sum  or  sums  of  money  as 
should  or  might  be  payable  by  or  chargeable  to  him  the  said 
George  William  Freeman  for  or  in  respect  of  or  in  consequence 
of  such  default  or  defaults,  or  if  the  said  plaintiff  and  the  said 
George  Freeman  should  severally  make  good  to  the  said  chief 
registrar  all  default  and  defaults  in  such  payments  as  last  afore- 
said, to  the  several  amounts  for  which  they  had  agreed  to  become 
such  sureties  as  aforesaid,  then  the  said  obligation  was  to  be  void. 
And  it  was  declared  to  be  the  true  intent  and  meaning  of  the  said 
obligation,  that  no  execution  should  be  taken  out  or  levied  against 
or  upon  the  said  plaintiff  and  the  said  George  Freeman,  or  either  of 
them,  or  their  or  any  of  their  goods,  lands,  or  chattels  respectively, 
for  any  larger  sum  or  sums  than  those  for  which  they  had  agreed  to 
become  sureties  respectively  as  aforesaid,  in  respect  of  any  such 
default  or  defaults  of  the  said  George  William  Freeman  as  aforesaid, 
or  of  any  damages  assessed  thereon  by  virtue  of  the  said  obligation 
over  and  above  the  costs  of  any  suit  or  suits  against  them  or  either 
of  them  in  respect  of  the  same  ;  and  that  the  said  plaintiff  and  the 
said  George  Freeman  should  respectively  be  liable  to  contribute 
towards  the  payment  of  such  default,  damages,  and  costs,  to  the 
amount  of  and  in  the  proportions  aforesaid,  and  no  further." 

The  defendant  Jane  Edwards  Lawes  was  the  executrix  of  the 
surviving  obligee  of  the  bond. 

George  William  Freeman  continued  to  act  as  such  official  assignee       [  282  ] 
until  March,  1853,  when  he  died ;  and  George  Young  was  appointed 
his  successor. 

In  the  month  of  May,  1853,  the  said  George  Young,  as  such 
official  assignee,  filed  a  bill  against  the  executors  of  the  late  George 
William  Freeman  and  others  as  defendants,  stating,  amongst  other 
things,  that  the  said  George  Young,  having  investigated  the  accounts 
of  the  said  George  William  Freeman  in  respect  of  the  several 
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Dawson  bankruptcies  under  which  he  had  acted  as  official  assignee,  and  of 
Lawks.  which  the  said  George  Young  was  then  the  official  assignee,  had  dis- 
covered that  the  said  Oeorge  William  Freeman  was  a  defaulter,  in 
his  official  capacity,  to  a  very  large  amount ;  and  that  there  was  due 
from  him,  in  respect  of  one  of  the  said  estates,  namely,  the  estate 
of  Messrs.  Parker,  Shore  &  Go.^  bankrupts,  the  principal  sum  of 
7,000^9  or  thereabouts ;  and  praying,  amongst  other  things,  that  it 
might  be  declared  that  the  said  George  Young,  as  such  official 
assignee  as  aforesaid,  was  entitled  to  certain  sums  of  7152.  Ids.  6d. 
and  8,8772.  5s.  8^.,  which  were  standing  to  his  account  at  the  Leeds 
branch  of  the  Bank  of  England,  and  in  the  Sheffield  Bank  respec- 
tively ;  and  also  to  8191.  lis.  Id.y  which  was  found  in  a  cash  box  at 
his  office ;  and  all  of  which  said  sums  were  stated  by  the  said  bill 
to  be  official  moneys  in  the  hands  of  the  said  George  William 
Freeman  at  the  time  of  his  death. 

In  the  month  of  May,  1858,  the  said  George  Young  moved  for 
the  payment  into  Court  of  the  said  sums  of  8,8772.  6«.  8d.  and 
8192.  lis.  Id.  in  his  said  bill  mentioned.  And,  in  opposition  to 
such  motion,  the  executors  of  the  said  George  William  Freeman 
filed  their  joint  and  several  affidavit,  and  thereby  stated  various 
matters  as  evidence  that  the  said  account  of  the  said  George  William 
Freeman  with  the  said  Sheffield  Bank  was  not  an  official  account, 
{_  •283  ]  but  was  the  private  account  of  the  said  George  William  *Freeman, 
and  was  so  treated  by  the  said  Banking  Company,  and  was  by  them 
closed  after  the  death  of  the  said  George  William  Freeman,  and  a 
fresh  account  was  then  opened  with  his  said  executors,  and  the 
said  balance  of  the  said  George  William  Freeman's  account  was 
thereupon  placed  by  the  said  Banking  Company  to  the  credit  of  his 
executors ;  and  that  such  account  was  not  kept  in  compliance  with 
any  law  or  order  in  bankruptcy ;  and  that  the  said  sum  of  money 
in  the  said  cash  box  was  not  wholly  made  up  of  money  received  by 
the  said  George  William  Freeman  in  his  official  character,  but  that 
the  said  George  William  Freeman  had  also  used  the  said  cash  box 
for  his  private  purposes ;  and  that  the  debt  due  upon  the  said  bond 
was  the  only  specialty  debt  owing  by  the  said  George  William 
Freeman  at  the  time  of  his  death. 

Upon  the  motion  coming  on  to  be  heard  on  the  9th  of  May,  1858, 
an  order  was  made  by  consent  for  the  payment  into  Court  of  the 
said  two  sums  of  8,8772.  5«.  8d.  and  8192.  9«.  Id.  This  suit  was 
still  pending. 

Previously  to  the  institution  of  the  suit  of  Young  v.  Freeman^  a 
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ereditors*  sait  of  Beardshaw  v.  Freeman  had  been  commenced ;  and      Dawson 
in  May,  1858,  the  usual  decree  was  made  in  this  suit,  and  the      lawes. 
usual  notices  were  afterwards  advertised ;  but  no  proof  was  made 
under  that  decree  in  respect  of  the  bond  debt. 

The  defendant  Jane  Edwards  Lawes,  as  the  executrix  of  the 
surviving  obligee  of  the  bond,  at  the  instance  of  the  Leeds  District 
Court  of  Bankruptcy  and  the  creditors'  assignees  of  Messrs.  Parker, 
Shore  &  Co.,  and  being  indemnified  by  them,  put  the  bond  in  suit 
against  both  the  sureties,  in  two  several  actions. 

George  Robert  Dawson  thereupon  filed  the  bill  in  this  suit  against 
the  said  Jane  Edwards  Lawes,  stating  the  above-mentioned  facts ; 
and  that  the  original  obligees  of  the  bond  had  been,  and  the  defen- 
dant was  now,  a  ^trustee  of  the  said  bond  for  the  said  court  of  [  *284  ] 
bankruptcy,  and  the  several  creditors  of  the  bankrupts  in  whose 
several  bankruptcies  the  said  George  WilUam  Freeman  acted  as 
official  assignee,  or  their  respective  assignees ;  and  that,  since  the 
death  of  the  said  George  William  Freeman,  it  had  been  alleged,  on 
the  part  of  the  said  Leeds  District  Court  of  Bankruptcy,  and  on  the 
part  of  the  creditors*  assignees  and  creditors  under  the  bankruptcy 
of  Messrs.  Parker,  Shore  &  Co.,  and  on  the  part  of  the  creditors' 
assignees  and  creditors  of  some  of  the  other  bankruptcies  under 
which  the  said  George  William  Freeman  acted  as  such  official 
assignee  as  aforesaid,  that  the  said  George  William  Freeman  had 
violated  his  duties  as  official  assignee,  by  applying  to  his  own  use 
numerous  sums  of  money  to  a  large  amount,  part  of  the  estates  of 
the  bankrupts  under  whose  bankruptcies  he  was  appointed  to  act 
as  official  assignee ;  and  that  there  was  due  from  him,  in  respect 
of  such  misapplication,  a  sum  of  12,000Z.  or  thereabouts,  and 
that  it  had  been  alleged  that  the  condition  of  the  said  bond 
had  consequently  been  broken,  and  that  the  said  sum  of  6,0002. 
had  consequently  become  due  to  the  defendant  as  such  legal 
personal  representative  of  the  surviving  obligee  as  aforesaid ;  and 
that,  until  after  the  death  of  the  said  George  William  Freeman,  the 
plaintiff  was  wholly  ignorant  that  the  said  George  William  Freeman 
had  not  strictly  and  faithfully  performed  his  duties  as  such  official 
assignee  as  aforesaid.  But  that,  in  consequence  of  such  demand, 
the  plaintiff  had  caused  inquiries  to  be  made,  and  he  had  since* 
ascertained  for  the  first  time,  and  the  fact  was,  that  not  only 
was  not  strict  attention,  pursuant  to  the  rules  and  regulations  in 
bankruptcy  in  that  behalf,  paid  by  the  proper  authorities  in  the 
said  Leeds  District  Court  of  Bankruptcy,  and  by  the  creditors' 
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Dawson  assignees  and  creditors  in  the  several  bankruptcies  under  which 
LAWB8.  ^^^  said  George  William  Freeman  acted  as  such  official  assignee  as 
aforesaid,  to  the  accounts  of  the  said  George  William  Freeman 
[  *285  J  as  official  assignee,  and  his  administration  of  the  ^estates  for 
which  he  was  appointed  to  act  as  official  assignee ;  but  that  the 
investigation,  which,  in  the  ordinary  and  regular  course  of  business, 
ought  to  have  been  had  of  the  said  George  William  Freeman's 
accounts,  and  his  administration  of  the  said  bankrupts'  estates  was 
neglected. 

The  bill  then  stated  or  referred  to  certain  provisions  of  the 
statutes,  rules,  and  regulations  in  bankruptcy,  which  were  in  force 
when  the  bond  was  execulTed  by  the  plaintiff,  and  which  have  in 
substance  continued  in  force  up  to  the  present  time.    The  principal 
provisions  which  it  became  necessary  to  rely  upon  in  this  case  were, 
in  effect,  as  follows :  That  every  official  assignee  should  keep  full 
and  accurate  books  of  account  of  the  estates  and  effects  of  each 
bankrupt  of  whose  estate  he  was  appointed  an  assignee,  and  further, 
should  direct,  in  a  specified  form,  the  payment  of  all  money  due  to 
any  bankrupt's  estate  from  anyone  person  or  from  two  or  more 
persons  being  partners,  and  carrying  on  business  or  residing  in 
England,  and  exceeding  in   amount  the  sum  of  500L,   and   all 
moneys  being  in  the  hands  or  under  the  control  of  any  assignee  or 
assignees  chosen  by  the  creditors  of  any  bankrupt's  estate,  to  which 
such  official  assignee  should  have  been  appointed,  into  the  Bank  of 
England,  to  the  credit  of  the  accountant  in  bankruptcy,  and  for  the 
particular  estate  to  which  such  money  should  belong ;  and  that,  to 
the  party  making  such  payment,  a  receipt  should  be  given  by  one 
of  the  cashiers  of  the  said  Bank,  in  a  certain  specified  form ;  and 
that  a  voucher  for  such  payment  should,  on  the  same  day,  be  sent 
to  the  said  accountant ;  and  further,  that  no  official  assignee  should 
keep  under  his  control,  upon  any  estate,  more  than  1002.,  or,  in  the 
aggregate  of  moneys  of  bankrupts'  estates,  more  than  1,OOOZ. ;  and 
that  any  excess  beyond  such  sum  should  be  paid  by  him  forthwith 
into  the  Bank  of  England.    And  further,  that  all  moneys,  without 
[  *286  ]      exception,  received  by  the  official  assignee,  and  not  paid  *by  him 
forthwith  into  the  Bank  of  England,  to  the  credit  of  the  accountant 
in  bankruptcy,  should  be  paid  by  the  official  assignee,  as  soon  as 
they  should  amount  to  lOOZ.,  into  the  hands  of  a  banker  with  whom 
such  official  assignee  should  keep  an  account  as  such  official  assignee, 
such  account  to  be  intitled  as  official  assignee,  and  in  which  account 
no  moneys   should  be  entered  except  such  as  were  received  by 


VOL.  CI.]  1854.    CH.    KAY,  286—287,  607 


the  official  assignee  in  his  official  capacity;  and  that  the  official  Dawson 
assignee  should,  before  any  audit,  enter  in  one  of  the  books  to  be  lawes. 
kept  by  him,  called  the  debtor  and  property  book,  the  names  of  all 
the  debtors  to  the  bankrupt's  estate  as  returned  in  his  balance 
sheet,  and  should  state  the  reasons  why  debts  were  not  paid  on  the 
opposite  page,  such  book  to  be  produced  to  the  Court  at  every 
audit.  Bule  16  was  as  follows :  *'  The  audit  account  of  the  official 
assignee  or  creditors'  assignees  shall  be  made  out  in  the  ordinary 
form  of  a  debtor  and  creditor  account,  each  item  thereof  being 
entered  according  to  its  date,  and  a  name,  date,  and  proper  explana- 
tion given  to  such  item,  and  that  a  duplicate  of  such  account  shall 
be  sent  by  the  official  assignee  to  the  solicitor  two  days  at  least 
prior  to  the  day  appointed  for  auditing  such  account,  subject  to  the 
power  of  the  Commissioner  to  require  an  account,  digested  under 
proper  heads,  to  be  annexed  to  the  audit  account,  if  he  shall  think 
proper."  Bule  17.  "At  every  audit,  the  debtor  and  property 
book  of  the  official  assignee  shall  be  carefully  examined  and  com- 
pared with  the  debts  and  property  collected,  as  stated  in  the  audit 
paper ;  and  the  cause  of  any  moneys  remaining  uncollected  shall  be 
ascertained,  and  a  minute  thereof  made  and  filed  with  the  proceed- 
ings ;  and  all  persons  appearing  to  be  indebted  to  the  bankrupt's 
estate  shall  be  forthwith  summoned  and  examined  in  that  behalf 
upon  oath,  and  the  examination  so  taken  shall  be  filed  with  the 
proceedings,  and  such  directions  shall  be  given  by  this  Court  as  to 
any  further  proceedings  thereon  as  to  the  Court  shall  *seem  fit."  [  •ss?  ] 
And  further,  it  was  provided  that  the  official  assignee  should,  once 
in  every  quarter  of  a  year,  deliver  to  the  Court  to  which  he  should 
be  attached  an  account,  made  up  to  the  last  day  of  the  preced- 
ing month,  together  with  his  cash  book  and  banker's  pass  book, 
duly  balanced,  and  any  other  books  that  the  Commissioner  might 
require ;  and  such  account  should  show  the  balances  placed  to  the 
credit  of  the  accountant  in  bankruptcy,  and  of  every  estate  under 
the  charge  of  such  official  assignee,  in  the  books  kept  in  the  office 
of  the  accountant  in  bankruptcy,  such  balances  to  be  certified  by 
the  said  accountant;  and  such  account  should  also  show  the 
balances  of  every  bankrupt's  estate  then  in  the  hands  or  under  the 
power  or  control  of  the  official  assignee.  And  further,  that  such 
quarterly  accounts  should  be  kept  by  the  registrar  of  the  Court  to 
which  such  official  assignee  should  be  attached,  and  should  be  open 
to  the  inspection  of  creditors ;  and  that  notice  should  be  given  in 
each  Court  of  such  account  having  been  delivered,  and  that  any 
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Dawson  creditor  applying  to  the  Conrt  might  inspect  the  same  without  fee. 
La  WES.  at  such  convenient  time  as  might  be  appointed  by  the  Court.  And 
further,  that  if  any  assignee  should  retain  in  his  hands,  or  employ 
for  his  own  benefit,  or  knowingly  permit  any  co-assignee  so  to 
retain  or  employ  any  sum,  to  the  amount  of  more  than  lOW.,  part 
of  the  estate  of  any  bankrupt,  or  should  neglect  to  invest  any 
money  in  the  purchase  of  exchequer  bills  when  directed  by  the 
Court,  every  such  assignee  should  be  liable  to  be  charged  in  account 
with  certain  large  sums  of  money  by  way  of  penalty;  and  the 
Court  was  required  to  charge  every  such  assignee  in  his  account 
accordingly ;  and,  subject  to  the  aforesaid  provisions,  it  was  pro- 
vided that  the  official  assignee  should  follow  the  directions  of  the 
Commissioner  under  whom  he  should  act. 
[  •288  ]  The  bill  in  this  suit  then  alleged,  that  it  was  the  duty  *of  the 

Commissioner  and  creditors'  assignees  and  creditors  to  exercise  a 
constant  supervision  over  the  official  assignee,  and  to  see  that  he 
observed  the  said  rules ;  and  that  they  had  respectively  access  to 
all  his  books  and  accounts ;  but  that  the  plaintiff  had  not  such 
access,  nor  had  he  any  means  of  discovering  or  preventing  the 
defaults  of  the  said  G.  W.  Freeman,  or  of  compelling  him  to  obey 
the  said  rules,  save  only  by  the  information  of  the  Commissioner, 
or  creditors*  assignees,  or  creditors,  or  some  of  them.  The  bill 
averred,  that,  by  the  exercise  of  reasonable  care  and  diligence  under 
the  said  rules  on  the  part  of  the  said  Commissioner  or  creditors' 
assignees  or  creditors,  the  whole  of  the  defaults  of  the  official 
assignee  would  have  been  prevented,  and  that  such  defaults  were 
owing  entirely  to  the  want  of  sucli  care  and  diligence,  and  to  the 
wilful  neglect  of  the  said  Commissioner  and  creditors'  assignees  and 
creditors.  The  bill  stated,  that,  when  the  plaintiff  was  asked  to 
become  a  surety,  he  hesitated,  because  of  the  amount  of  the  penalty, 
and  made  inquiries  concerning  the  actual  responsibility  which  he 
would  incur ;  and  he  was  assured  by  the  said  E.  H.  V.  Lawes,  then 
chief  registrar,  that,  owing  to  the  aforesaid  rules  and  the  powers  of 
control  over  the  said  G.  W.  Freeman,  which  would  be  possessed 
and  exercised  thereunder  by  the  said  Commissioner  and  creditors' 
assignees  and  creditors  respectively,  G.  W.  Freeman  could  not  have 
in  his  hands  at  one  time  or  be  in  default  to  a  greater  amount  than 
1,000Z.,  and  that  the  plaintiff's  utmost  risk  as  surety  would  there- 
fore be  only  500Z.  The  bill  alleged,  that  the  plaintiff  became  surety 
upon  the  faith  of  this  representation,  and  trusting  to  the  proper 
examination  and  vouching  of  the  accounts  and  books  of  G.  W. 
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Freeman  by  the  said  Commissioner,  and  also  by  the  said  creditors'      Dawson 
assignees  and  creditors ;  and  that,  if  the  plaintiff  had  anticipated       lawes. 
the  neglect  which  had  occurred  on  their  parts,  he  would  not  have 
consented  to  become  such  surety. 

The  bill  then  alleged,  that  the  said  Commissioner  and  creditors'  [  289  ] 
assignees  and  creditors  had  not  exercised  due  or  any  vigilance  as 
regarded  G.  W.  Freeman  and  his  accounts,  and,  in  particular,  that 
he  was  permitted  to  keep  more  than  1001.  of  each  of  several  bank- 
rupts' estates,  and  to  receive  into  his  own  hands  more  than  5001.  at 
one  time  belonging  to  each  of  such  estates,  and  to  keep  more  than 
1,0001.  in  the  whole  of  official  moneys  under  his  control  for  a  long 
time,  and  all  this  with  the  knowledge  of  the  said  Commissioner, 
creditors'  assignees,  and  creditors  ;  and  that,  by  such  dealings,  the 
losses  which  had  occurred  were,  in  fact,  occasioned.  And  the  bill 
alleged,  that  6.  W.  Freeman  was  also  permitted  to  receive  large 
sums  from  some  bankrupts'  estates  at  stated  periods,  with  the  like 
knowledge  of  the  said  parties;  and  that,  notwithstanding  such 
knowledge,  in  many  cases  no  audit,  examination,  or  inquiry  into  his 
accounts  was  held ;  and  that  he  was  permitted  to  deliver  inaccurate 
quarterly  accounts,  and  the  same  were  not  duly  examined  by  the 
said  parties,  nor  compared  with  the  cash  books,  banker's  pass 
book,  ledger,  or  any  of  his  books,  or  duly  vouched ;  and  that,  upon 
the  face  of  the  books  and  accounts  of  the  said  G.  W.  Freeman,  it 
was  apparent  that  he  had  neglected  the  said  rules,  and  had  applied 
moneys  belonging  to  bankrupts'  estates  to  his  own  use ;  and  that 
this  would  have  been  discovered  by  even  a  very  slight  inspection 
and  comparison  of  the  said  books  and  accounts,  and  thereby 
the  whole  or  the  greater  part  of  such  defaults  would  have  been 
prevented. 

The  bill  prayed,  that  it  might  be  declared  by  the  decree  of  the 
Court,  that,  under  the  circumstances  aforesaid,  the  plaintiff  was 
absolutely  discharged  from  all  liability  upon  the  said  bond ;  and 
that  the  defendant  and  all  future  obligees  of  the  said  bond  for  the 
time  beiog,  her  and  their  attorneys  and  agents,  might  be  restrained 
by  the  perpetual  injunction  of  the  Court  from  continuing  or  any 
further  ^prosecuting  the  said  action  at  law  so  commenced  against  [  *290  ] 
the  plaintiff  as  aforesaid,  and  from  commencing  or  prosecuting  any 
other  proceedings  at  law,  or  otherwise,  against  the  plaintiff  or  his 
representatives  for  the  time  being  upon  the  said  bond,  and  for 
farther  relief. 

This  was  a  motion  for  an  injunction    in   the   terms   of   the 
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DAW80K      prayer.    The  plaintiff  made  an  affidavit,  supporting  the  statements 
LAWB8.      ^^  *h®  bill. 

Several  affidavits  were  filed  on  the  part  of  the  defendant,  from 
which  it  appeared,  that  the  successor  of  6.  W.  Freeman,  in  his 
office  of  official  assignee,  had,  since  the  death  of  G.  W.  Freeman, 
partly  by  himself  and  partly  by  a  clerk  of  6.  W.  Freeman,  and  by 
his  own  clerks,  made  a  minute  investigation  of  the  books  and 
accounts  of  the  said  Gr.  W.  Freeman,  and  had  discovered  that  his 
deficiencies  amounted  to  11,400L  at  the  least.  It  was  also  stated, 
that  the  whole  of  these  deficiencies  had  arisen  between  the  latter 
part  of  1860  and  the  death  of  G.  W.  Freeman ;  and  that  a  sum  of 
more  than  8,0002.,  part  of  thei;a>  was  due  to  the  estate  of  the  bank- 
rupt firm  of  the  said  Messrs.  Parker,  Shore  &  Co.,  and  the  rest  to 
several  other  estates  not  particularly  specified.  It  also  appeared, 
that  upwards  of  7,000Z.  was  due  from  G.  W.  Freeman  on  the  Slat 
of  December,  1852,  thie  day  up  to  which  his  last  quarterly  account 
was  made  up ;  and  more  than  4,000/.  was  received  by  G.  W.  Freeman 
after  that  date,  2,000Z.  of  it  from  the  estate  of  the  said  bankrupt 
firm,  and  the  remainder  from  several  other  estates ;  the  whole  of 
which  4,0002.  was  unpaid,  and  the  greater  portion  was  not  entered 
by  him  in  his  cash  book  or  ledger,  as  it  was  his  duty  to  do.  And  it 
was  alleged,  that  the  deficiency,  prior  to  the  last  quarterly  account, 
arose  from  such  neglect  so  to  enter  his  receipts  on  the  part  of 
G.  W.  Freeman,  and  from  his  neglect  duly  to  apply  the  moneys 
which  he  had  received. 
[  291  ]  The  affidavit  of  the  successor  of  G.  W.  Freeman  stated,  that  it 

was  not  possible  for  any  one,  however  well  skilled  in  accounts,  to 
discover,  from  the  examination  of  the  quarterly  accounts  of  an 
official  assignee,  or  from  a  comparison  of  such  accounts  with  his 
cash  book,  ledger,  and  banker's  pass  book,  that  he  had  received 
sums  which  he  had  not  duly  entered  ;  and  that  the  Commissioner 
had  not  and  could  not  have  such  a  knowledge  of  the  accounts  of  a 
bankrupt's  estate,  and  of  the  dealings  of  the  official  assignee  there- 
with, as  to  enable  him  to  form  any  opinion,  whether  or  no  all 
sums  received  by  him  had  been  duly  accounted  for  ;  and  that  the 
examination  by  the  Commissioner  of  the  accounts  of  the  official 
assignee,  as  prescribed  by  the  rules  in  bankruptcy  and  instituted 
by  the  Commissioner,  was  an  efficient  check  only  on  the  assumption 
that  such  accounts  were  honestly  kept. 

It  was  also  sworn  that  G.  W.  Freeman  delivered  his  quarterly 
accounts  in  due  course,  and  that  the  same  were  examined  by  the 
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Commissioner,  and  compared   with   the  cash  book,   ledger,   and      Dawson 
banker's  pass  book;  and  that,  upon  the  face  of  these  particular       lawes. 
books  and  accounts,  no  irregularity  was  observable ;  but  that  G.  W. 
Freeman  received  various  sums  of  money  which  he  did  not  enter, 
as  he  should  have  done,  in  these  books  and  accounts,  but  applied 
them  to  his  own  purposes. 

It  appeared  also,  that  the  last  audit  of  the  accounts  of  6.  W. 
Freeman,  in  respect  of  the  aforesaid  bankrupt  firm,  was  held  in 
September,  1850 ;  and  that  any  further  audit  was  delayed  until  the 
assets  in  hand  should  amount  to  19,000{.,  which  was  the  sum 
requisite  to  pay  a  dividend  of  la.  in  the  pound  in  that  bankruptcy  ; 
and  that  the  creditors'  assignees  in  that  bankruptcy  inquired  of  the 
said  G.  W.  Freeman  himself  respecting  his  receipts  on  account  of 
of  the  said  estate  and  the  application  thereof ;  to  which  ^inquiries  [  *292  ] 
he  answered  that  he  had  paid  all  the  moneys  received  into  the  Bank 
of  England  to  the  credit  of  the  accountant  in  bankruptcy.  It  was 
denied  that  creditors'  assignees,  or  creditors,  had  any  right  or  duty 
to  inspect  the  official  assignee's  books  and  accounts,  except  the 
debtor  and  property  book,  the  quarterly  accounts,  and  the  audit 
accounts;  and,  generally,  any  negligence  on  the  part  of  the 
Commissioner,  creditors'  assignees,  or  creditors,  was  denied. 

No  affidavits  were  filed  on  the  part  of  the  plaintiff  in  reply, 
except  a  short  affidavit  by  his  solicitor,  to  explain  the  apparent 
delay  in  commencing  the  suit. 

Previously  to  the  opening  of  the  motion,  the  defendant's  counsel 
offered  to  stay  proceedings  in  the  action,  if  the  plaintiff  would  pay 
3,0002.  into  Court  in  this  suit ;  but  this  offer  was  not  acceded  to. 

Mr.  Daniel,  Q.C.,  and  Mr.  E.  E.  Kay  for  the  motion  : 

*  *  If  these  quarterly  accounts  had  been  compared  with  the  [  293  ] 
debtor  and  property  books  (l),  or  with  the  audit  accounts,  the  frauds 
committed  previously  to  any  quarterly  account  would  have  been 
discovered  at  once.  This  was  the  duty  no  less  of  the  creditors' 
assignees,  or  creditors,  than  of  the  Commissioner,  for  they  all  had 
access  to  the  quarterly  and  audit  accounts,  and  to  the  debtor  and 
property  book ;  and,  therefore,  to  their  neglect  of  this  duty,  according 
to  their  own  showing,  a  great  part  of  the  default  is  owing.  With 
respect  to  the  loss  on  Messrs.  Parker,  Shore  &  Co.'s  estate, 
subsequently  to  the  •last  audit,  it  was  a  gross  act  of  negligence  to  [  •294  ] 
allow  the  official  assignee  to  go  on  receiving  money  without  calling 

(1)  .Sic. 
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Dawson  for  an  audit  for  more  than  two  years.  Then  the  official  assignee 
Lawes.  ^^8  ordered  not  to  have  in  his  hands,  or  under  his  control,  more 
than  1,000{.  altogether  ;  and  it  was  the  duty  of  the  Commissioner, 
creditors'  assignees,  and  creditors,  to  enforce  this  rule  ;  but  so  great 
was  their  neglect,  that,  remaining  in  his  office  until  the  day  of  his 
death,  he  was  at  that  time  in  default  to  the  amount  of  11,400/. ; 
and  so  easy  of  detection  was  this  fraud,  that  it  was  all  discovered  by 
his  successor,  from  an  investigation  of  the  books  and  accounts  alone, 
in  the  short  space  of  one  month  after  the  death  of  G.  W.  Freeman. 
[  295  ]  *    *    If  the   negligence  of  the  Commissioner  and  creditors' 

assignees  and  creditors  does  not  affect  the  liability  of  the  surety, 
this  bond  would  be  a  direct  incentive  to  negligence  on  their  part ; 
for  they  would  think,  why  need  we  trouble  ourselves  by  a  close 
investigation  of  these  accounts  :  if  any  thing  be  wrong,  we  can 
recover  from  the  sureties  to  the  amount  of  6,000/. 

The  statutes,  and  the  rules  in  bankruptcy  made  under  their 
authority,  are  part  of  the  general  law  of  the  land,  and  are  par- 
ticularly referred  to  in  the  condition  of  this  bond,  and,  therefore, 
are  as  much  a  part  of  the  contract  entered  into  with  the  sureties  as 
if  they  had  been  recited  in  the  bond.  But  here  the  plaintiff  did 
not  rely  upon  that  alone,  for  he  made  particular  inquiry  as  to  his 
liability,  and  was  told  the  effect  of  these  statutes  and  rules,  truly 
enough,  by  one  of  the  actual  obligees  of  the  bond,  who  was  a 
trustee  for  the  Court  and  creditors;  and  he  was  also  told  that 
these  rules  would  be  observed  by  the  Commissioner  and  creditors' 
assignees  and  creditors.  [They  cited  Bonser  v.  Cox{l),  WaUon  v. 
Alcock  (2),  M'Taggart  v.  Watson  (8),  and  Mein  v.  Hardie  (4).] 

[  297  ]  Mr.  Roll,  Q.C.,  and  Mr.  Osborne,  contra,  were  not  heard. 

Vicb-Chanoellor  Sir  W.  Page  Wood  : 

Everything  has  been  done  and  said  by  the  plaintiff's  counsel  in 
this  case  that  could  be  done  and  said  in  support  of  this  applica- 
tion ;  but  I  cannot  restrain  a  creditor  who  has  a  legal  right  unless 
upon  some  equity  established  against  him  ;  or,  if  not  established,  at 
all  events  made  so  probable  as  the  result  of  the  inquiry,  that  there 
is  a  sufficient  ground  for  arresting  the  proceedings  until  the  matter 
[  ^298  ]  can  be  more  fully  entered  into  at  the  hearing.  Now,  *I  not  only 
do  not  see  any  case  made  at  the  present  moment,  but  it  does  not 

(1)  55  B.  B.  113  (4  Beav.  379) ;  and  (3)  3  a.  &  Fin.  533.  See  judgment, 
see  Bwxar  v.  McDonald,  14  Jur.  1077.      post,  p.  614. 

(2)  102  B.  B.  109  (4  D.  M.  &  G.  242).  (4)  8  Shaw  &  D.  346. 
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appear  to  me  at  all  probable  that  anything  can  be  discovered  at  the      dawsom 
hearing  that  will  vary  the  equities  of  the  parties.  Lawes. 

The  equities  which  have  been  relied  on  are  three  :  It  is  first 
stated  that  there  was  a  representation  made  to  the  plaintiff  when 
he  entered  into  this  security  by  the  late  Chief  Registrar  in  Bank- 
ruptcy, Mr.  Serjeant  Lawes,  that,  in  consequence  of  the  operation 
of  the  Bankrupt  Acts  and  the  orders  made  under  them,  it  would 
be  impossible  that  the  sureties  could  be  liable  for  a  greater  sum 
than  1,000Z.  Now,  independently  of  the  great  danger  of  allowing 
a  solemn  instrument  of  this  description  to  be  overthrown  by  an 
alleged  conversation,  especially  when  the  party  with  whom  it  took 
place  is  deceased ;  and  considering — without  doubting  for  a  moment 
that  the  plaintiff  has  represented  it,  as  he  thinks,  truly — that  this 
conversation  may,  nevertheless,  have  contained  other  statements 
and  facts  which  it  is  impossible  now  clearly  to  ascertain :  I  say, 
without  referring  at  all  to  that  danger,  and  independently  also  of 
the  fact  that  Mr.  Serjeant  Lawes  was  a  public  officer,  and  of  the 
additional  danger  of  using  a  mere  statement  made  by  a  public 
officer  to  the  prejudice  of  the  creditors  for  whom  the  bond  was  given, 
I  think  that  the  whole  allegation  is  nothing  more  than  that  which 
we  have  on  the  other  branch  of  the  equity,  namely,  that  Mr.  Serjeant 
Lawes  told  the  plaintiff  what  was  in  this  respect  the  effect  of  the 
bankrupt  laws.  Put  it  as  high  as  you  will;  that  it  appeared  to 
him  to  be  the  effect  of  these  laws  that  the  official  assignee  never 
could  have  (as  he  could  not  if  he  were  an  honest  man)  more  than 
1,000/.  in  hand  at  one  time,  still  of  course  there  was  the  contingency 
of  dishonesty.  The  plaintiff  must  have  been  quite  aware  of  that, 
looking  at  the  amount  that  was  required.  He  inquired,  in  con- 
sequence of  finding  that  the  surety  was  to  be  bound  to  the  amount 
of  8,000/.  The  plaintiff  was  *alarmed  a^t  the  largeness  of  that  sum,  [  •2U9  ] 
and  then  this  representation  was  made  to  him.  He  was  aware  of 
course  that  it  could  not  secure  him.  against  the  contingency  of 
fraud,  against  which  it  was  impossible  for  Mr.  Serjeant  Lawes  to 
guarantee  him.  I  do  not  think  that  the  representation  amounts  to 
more  than  that. 

Then  the  second  ground  is,  that  there  is  a  suit  pending  in  this 
Court,  the  result  of  which  may  be  to  ascertain  that  the  assets  of 
Mr.  Geo.  Wm.  Freeman  amount  to  8,000/.  or  4,000/. ;  and  if  so,  this, 
being  the  only  specialty  debt,  will  have  to  be  first  paid  out  of  those 
assets.  But  I  do  not  think  that  this  is  a  ground  for  my  delaying 
the  creditor  in  suing  the  surety.     I  cannot  stay  his  action  against 
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DAwaoir  tfae  surety  on  any  other  terms  than  those  offered  by  the  defendant, 
LaWbs^  natnely,  of  the  surety  paying  into  Court  the  money  which  is  sought 
to  be  recovered  in  the  action.  The  creditor  may  of  course  make 
over  to  the  surety  all  the  rights  which  he  alleges  against  the 
principal ;  but  I  cannot  deprive  him  of  the  legal  right  which  he  has 
of  first  insisting  on  payment  by  the  surety.  The  hardship  on  the 
surety  would  no  doubt  be  very  great,  as  it  has  been  suggested  in 
the  argument ;  for,  according  to  Copia  v.  MiddUton  (i),  if  this  debt 
be  paid  by  the  surety,  he  becomes  only  a  simple  contract  creditor 
of  the  principal  debtor,  and  may,  as  such,  have  a  great  disadvantage 
in  the  administration  of  Geo.  Wm.  Freeman's  assets,  if  the  moneys 
in  contest  in  that  suit  should  be  proved  to  belong  to  such  assets. 
But  I  think  that  this  is  no  ground  for  my  delaying  the  obligee. 
The  only  mode  of  escaping  from  that  particular  hardship  would  be 
to  accept  the  offer  which  has  been  made,  and  to  pay  the  money  into 
Court. 

Then  I  come  to  the  main  point  relied  upon  in  the  case,  the  principle 
of  which  has  been  most  fully  argued.  First  of  all,  I  may  say,  as 
[  •30CJ  ]  Lord  BjEtouGHAM  said  in  M'Taggart  v.  *  Watson  (2),  that  I  really  do  not 
think  this  question  arises  here.  The  principle  which  is  attempted 
to  be  sustained  is  one  which  requires  some  comment,  but  I  do  not 
think  that  the  facts  bring  this  case  up  to  that  principle.  Now  the 
principle  which  has  been  contended  for  is  this :  it  has  been  argued, 
that  a  surety  entering  into  a  contract  of  this  description  with  a 
public  officer  of  a  court  is  entitled  to  say  "  I  have  entered  into  this 
security  as  surety  for  a  person  who  is  accountable  under  the 
direction  of  this  Court.  The  Act  of  Parliament  regulates  the 
proceedings  of  the  Court ;  that  Act  of  Parliament  is  known  to  me. 
It  is  known  also  to  the  parties  to  whom  I  gave  the  security.  I 
have  therefore  a  right  to  assume  that  they  have  imported,  as  a  tacit 
condition,  into  this  bond,  independently  of  the  absolute  covenant 
for  Mr.  Geo.  Wm.  Freeman  making  good  all  defaults  that  may 
occur,  a  covenant  and  obligation  on  the  part  of  the  obligees  in  the 
bond,  that  they  on  their  part,  and  all  persons  concerned  in  the 
estates  of  the  bankrupts  on  their  part,  will  perform  and  fulfil  all  the 
duties  imposed  upon  them  by  this  Act  of  Parliament." 

Now,  this  bond, it  is  worthy  of  notice,  is  not  given  to  the  creditors* 
assignees  themselves,  but  to  the  registrars  in  bankruptcy,  which 
would  seem  to  imply,  that  the  assignees  are  not  to  be  allowed,  for 
this  purpose,  to  represent  the  whole  body  of  creditors,  nor  are  their 

(1)  29  E.  B.  73,  u.  (T.  &  E.  224).  (2)  3  CI.  &  Fin.  533. 
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aets  to  be  allowed  to  damnify  the  whole  body  of  creditors.    It  would      dawbok 
be  going  a  long  way  to  say,  that,  because  there  exists  an  Act  of      lawks. 
Parliament  which  imposes  upon  certain  officers  of  the  Court  certain 
duties,  therefore  this  bond,  which  is  given  to  the  officer  of  the 
Court  as  a  security  to  all  the  creditors  under  certain  bankruptcies,  is 
to  become  of  no  effect  unless  all  the  prescribed  acts  on  the  part  of 
the  officers  of  the  Court,  who  act  in  certain  other  functions  for 
the  benefit  of  the  creditors,  are  performed  with  a  due  and  strict 
^adherence  to  the  spirit  and  letter  of  the  statutes  and  rules.   I  should      [  *30i  ] 
hesitate  long  before  I  could  arrive  at  that  conclusion ;  and  I  think 
that  I  should  be  justified  in  doing  so  by  what  Lord  Baougham  has 
said  in  M'Taggart  v.  Watson  (1),  in  every  word  of  which  I  concur. 
His  Lordship  there  said, ''  We  are  not  called  upon  to  dispute  the 
doctrine  of  the  Court  below  laid  down  here,  and  in  Mein  v. 
Hardie  (2),  that,  where  one  gives  security  for  the  conduct  of  another 
in  a  certain  office,  which  brings  him  in  contact  with  persons  also  in 
the  office,  he  has  a  right  to  expect  that  these  persons  will,  in  all 
things  affecting  the  surety,  conduct  themselves  according  to  law, 
and  discharge  their  duties."    I  observe  he  is  very  careful ;  he  says, 
"  We  are  not  called  upon  to  dispute."     That  is  not  the  point  which 
here  arises,  and  I  do  not  think  it  necessary  to  dispute  it.    He  con- 
tinues, "  All  this  may  be  very  true,  and  yet  it  cannot  avail  to 
discbarge  a  surety  who  has  expressly  bound  himself  for  a  person's 
doing  certain  things,  unless  it  can  be  shown  that  the  party  taking 
the  security  has,  by  his  conduct,  either  prevented  the  things  from 
being  done,  or  connived  at  their  omission,  or  enabled  the  person  to 
do  what  he  ought  not  to  have  done,  or  leave  undone  what  he  ought 
to  have  done ;  and  that  but  for  such  conduct  the  omission  or  com* 
mission  would  not  have  happened."    All  those  remarks  point  to 
active  connivance,  amounting,  in  fact,  as  it  would  do  in  such  a 
case,  almost,  if  not  entirely,  to  a  fraud  on  the  part  of  the  persons 
and  particular  officers  who  were  so  conducting  themselves.    He 
says,  in  another  part,  in  which  I  also  concur,  that,  in  the  argument 
in  that  case,  this  has  been  lost  sight  of:    ''It  is  no  argument 
against  my  being  answerable  for  a  man's  not  doing  a  certain  thing, 
that  the  party  to  whom  I  gave  this  obligation  did  not  see  that  he 
did  the  thing  I  had  myself  undertaken  for  his  doing  ;  and  it  is  no 
discharge  of  my  voluntary  obligation   that  the  other  party,  the 
obligee,  did  not  see  to  his  ^proceedings.    The  statute  and  the  bond       [  *^^  ^ 
have  the  very  same  object,  of  giving  the  creditors  a  double  security 
(1)  3  CI.  &  Pin.  533.  (2)  8  Shaw  &  D.  346. 
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Dawson      against  malversation  of  the  trustee — the  superintendence  of  the 
LAWE8.       Commissioners,  and  the  obligation  of  the  surety.    The  argument  of 
the  respondent  here,  by  which  he  swayed  the  Court  below,  at 
once  cuts  off  one  of  these  securities,  and  leaves  the  creditors  only 
protected  by  the  other.    The  duty  incumbent  on  the  Commis- 
sioners, as  a  pledge  to  them,  continues;  but  that  security  they 
had  without  the  bond ;  and  I  do  not  see  how  the  bond  can  avail 
them  at  all,  or  why  it  was  to  be  taken,  if  this  argument  prevails." 
That  argument  is  much  more  strong  here,  because  there,  although 
the  bond  appears  to  be  given  to  nobody  as  obligee,  (I  suppose  that 
is  the  form  of  the  Scotch  law,  that  it  is  given  generally,)  Lord 
Brougham  seems  to  have  treated  the  whole  matter  as  between  the 
creditors  and  the  Commissioners  who  represent  in  Scotland  what 
we  should  call  the  assignees  in  bankruptcy.    Now  here  the  Legis- 
lature has  carefully  provided  that  the  bond  is  not  to  be  given  to  the 
assignees ;  it  is  not  given  to  them  as  if  they  were  parties,  who,  by 
their  conduct,  could  prejudice,  or  alter,  or  affect  it,  but  it  is  given 
to  the  Registrar  of  the  Court.     With  respect  to  the  case  of  Mein  v« 
Hardie{\),  that  was  a  decision  of  a  Scotch  Court.    Possibly  that 
authority  would  be  followed  in  England  in  a  case  of  this  description, 
namely,  it  being  incumbent  on  the  assignees  in  bankruptcy  to  see 
that  every  1,0002.  in  the  hands  of  the  official  assignee  is  daly  paid 
into  the  Bank ;  if,  on  the  face  of  the  accounts,  it  appeared,  and  not 
only  on  the  face  of  the  accounts,  but  from  the  positive  distinct 
connivance  on  their  part,  it  were  brought  home  to  their  knowledge 
that  there  was  a  sum  exceeding  that  amount  in  the  hands  of  the 
official  assignee,  the  surety  might  then  say,  ''  that  was  a  payment 
to  the  assignees,  the  assignees  in  effect  received  it  by  allowing  it  to 
[  *303  ]      remain  in  his  hands ;  and  I  am  not  to  be  answerable  *for  it — he 
has  paid  it."    That  is  the  sort  of  doctrine  which  might  be  relied  on, 
as  in  the  case  of  Mein  v.  Hardie  (i),  where  the  Commissioners  had 
taken  it  in  hand.   The  surety  might  be  able  to  say,  "you  have  passed 
the  account  in  which  you  left  a  balance  outstanding — ^you  have 
taken  the  money  and  have  lent  it  back  to  the  party,  and  are 
responsible  for  the  payment  of  it."    It  is,  however,  a  doubtful 
question,  whether  that  can  be  said  with  regard  to  English  assignees 
in  bankruptcy,  where  the  creditors'  assignees  receive  no  money, 
and  where  the  bond  is  given  to    the  registrar,  and  not  to  the 
assignees,  for  the  express  purpose  of  preventing  the  assignees'  acts 
having  that  effect. 

(1)  8  Shaw  &  D.  346. 
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But  the  qaestion  which  entirely  disposes  of  this  case  is,  that  I  do      dawsok 
not  see  that  the  facts  raise  the  argament.    I  am  just  in  the  position       lawes. 
in  which  Lord  Brougham  was  in  M^Taggart  v.  Watson  (1),  where  he 
says  "  the  facts  are  all  denied  as  they  were  charged."    Here  there 
is  nothing  established  which  the  assignees  were  bound  to  do,  which 
they  have  not  done.    I  mean  bound  in  the  sense  of  being  under  a 
positive  order  to  do.     The  orders  direct  this,  and  they  seem  to  me 
to  be  very  plain  and  distinct :  they  say,  on  the  part  of  each  bank- 
rupt's estate,  a  debtor  and  property  book  must  be  kept.     That  book 
shows  the  whole  of  the  outstanding  debts  and  assets  of  the  bankrupt, 
and  the  whole  of  the  outstanding  property  of  every  kind.    It  is 
taken,  in  truth,  from  the  balance  sheet  of  the  bankrupt  himself ;  it 
is  to  be  open  to  all  parties,  at  all  events  to  the  creditors'  assignees, 
and  of  course  to  be  produced  to  the  Commissioner  whenever  the 
Commissioner  orders  it.    It  is  expressly  ordered  that  it  is  to  be 
produced  at  the  audits,  because,  in  making  an  audit,  which  usually 
takes  place  about  the  time  when  a  dividend  is  proposed,  for  then 
the  parties  must  have  before  them,  on  the  one  hand,  all  that  the 
bankrupt  said  ♦was  his  property,  and  all  the  remarks  and  observa-       [  •sc^  ] 
tions  made  by  the  official  assignee  with  respect  to  the  property,  as 
to  whether  he  has  got  it  in,  or,  if  it  be  outstanding,  why  it  is 
outstanding.    All  that  is  very  proper  when  it  is  requisite  to  know 
\7hat  is  in  hand  and  available  for  the  creditors,  and  what  is  to  be 
done  with  respect  to  the  estate.    But  the  audit  is  not  the  account 
of  the  official  assignee  as  between  himself  and  the  estate.    It  is 
true,  it  passes  through  his  hands,  and  in  one  sense  may  be  called 
his,  but  it  is  not  his  by  way  of  charge  and  discharge,  and  the 
payments  made  by  him  to  the  Accountant- General  in  Bankruptcy  do 
not  appear  in  these  accounts.    The  audit  account  is  merely  informa- 
tion to  the  creditors  of  all  that  is  existing  for  the  purpose  of  the 
audit  when  that  takes  place ;  and  so  the  orders  prescribe,  that^  at 
the  audit,  there  shall  be  produced  the  debtor  and  property  book ; 
but  it  is  to  be  observed  that  the  orders  do  not  specify,  and  probably 
very  wisely,  any  particular  period  at  which  the  audits  shall  take 
place,  it  being  known  to  be  an  expensive  proceeding,  and  it  being 
fixed  according  to  the  exigency  and  convenience  of  each  estate. 
But,  on  the  other  hand,  when  each  official  assignee  is  to  account  to 
the  other  assignees,  he  is  to  pass  an  account  every  quarter  to  tie 
him  down  as  closely  as  possible.    Then  the  orders  provide,  that 
another  course  shall  be  taken  with  reference  to  the  quarterly 

(1)  3  CI.  A  Ein.  533. 
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DAwaov  aecountfl.  They  order  him  to  produce  the  cash  book  and  banker's 
LAWB8.  pass  book,  and  any  other  books  which  the  Commissioner  may  think 
proper  to  call  for.  It  is  true,  that,  if  he  called  for  the  debtor  and 
property  book,  and  had  reason  to  suspect  that  the  assignee  was 
dealing  improperly  with  the  estate,  he  would  be  able  to  have  an 
additional  check,  an  additional  mode  of  making  it  quite  certain  that 
the  accounts  so  tendered  by  the  official  assignee  were  correct ;  bat 
the  orders  do  not  provide  for  that,  and  there  is  no  breach  of  the 
orders  in  omitting  to  do  so.  It  is  said  that  these  parties  are  bound 
I  *^M)5  ]  by  the  Act  of  Parliament  to  do  something  *which  they  have  not 
done,  or  rather,  that  the  orders  which  follow,  and  may  be  considered 
part  of  the  Act  of  Parliament,  having  bound  them  to  have  the 
property  book  at  the  audit,  also  bind  them  to  have  it  at  the  passing 
of  the  quarterly  accounts.  That  this  might  be  a  prudent  mode  in 
cef  tain  specified  cases  no  man  can  doubt ;  but  that  there  should  be 
a  general  order,  which  certainly  has  not  been  made,  that  this  book 
should  be  produced  on  all  these  occasions,  would  be  one  of  the  most 
inconvenient  of  all  courses ;  because  then  it  would  have  imposed  a 
necessity  in  passing  the  quarterly  accounts  of  thirty-four  or  thirty- 
five  different  bankrupts'  estates  to  have  the  debtor  and  property 
books  of  all  these  thirty-four  or  thirty-five  estates  present,  to  be 
gone  into  and  compared  with  the  cash  book  and  the  banker's  pass 
Look,  to  see  whether  by  chance  some  fraud  might  not  be  detected. 
It  is  said,  that  some  few  items  only  might  be  selected  to  check  the 
account.  But  that  purpose  would  not  by  such  means  be  answered 
here;  because,  unless  a  tolerably  extensive  examination  of  the 
debtor  and  property  book  were  made,  it  would  be  the  greatest 
chance  in  the  world  whether  you  fell  on  the  item  in  which  the  fraud 
had  been  committed. 

The  time  and  labour  of  doing  all  that,  where  there  is  no  suspicion, 
would  be  such  a  course  of  proceeding  as  would  be  exceedingly 
inconvenient  to  business ;  and,  therefore,  I  presume,  on  that  very 
account  it  has  not  been  imposed.  I  do  not  find  any  direction  for 
that  purpose,  and  I  think  that  there  does  not  appear  to  be  in  this 
case  one  single  instance  of  the  neglect  of  an  order.  Assuming  the 
plaintiff  to  know  all  these  provisions,  and  assuming  the  other 
argument  in  his  favour  for  this  purpose,  he  cannot  point  out  one 
single  thing  which  they  have  neglected  to  do.  All  that  he  can  say 
is,  "  You  have  complied  with  every  order.  I  have  looked  through 
f  *30S  ]  the  quarterly  accounts :  *they  do  not  disclose  that  the  oflicial 
assignee  ever  had  more  than  100/.  in  his  hands  belonging  to  any 
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one  estate,  or  more  than  1,0002.  in  the  aggregate  of  estates.    Every      Dawbok 
single  order  has  been  distinctly  complied  with  ;  but  you  have  been       lawes. 
careless  and  negligent,"  (that  is  a  very  different  proposition),  "and 
might,  by  scrutiny  and  diligence,  have  found  out  the  frauds  and 
defalcations." 

Even,  as  to  this  part  of  the  case,  I  have  hardly  treated  the  defen- 
dant's case  fairly,  because  there  is  certainly  no  charge  in  the  bill 
about  this  debtor  and  property  book,  about  which  so  much  has  been 
said  in  the  argument.  There  is  nothing  to  call  the  attention  of . 
the  parties  to  it,  if  there  could  be  any  argument  to  be  deduced  from 
it.  It  is  said,  that  the  defendant's  witnesses  only  swear  that  they 
had  the  cash  book,  ledger,  and  banker's  pass  book  to  examine  with 
the  quarterly  accounts.  They  aver  that  for  two  reasons:  first, 
because  that  is  all  that  the  order  directs  them  to  have;  and 
secondly,  because  that  is  all  which  it  is  alleged  in  the  bill  that  they 
had  not.  The  bill  states  this  order,  and  avers  that  they  had  not 
the  cash  book,  ledger,  and  the  banker's  book.  It  is  certainly  added» 
"nor  any  of  the  books  of  the  official  assignee;"  but  how  those 
words  can  point  to  the  omission  of  that  which  is  now  supposed  to 
be  a  book  of  such  capital  importance  in  the  course  of  the  inquiry,  I 
do  not  know.  It  seems  to  me,  that  the  very  utmost  case  that  could 
be  made  would  be  this :  the  surety  might  say,  "  having  complied 
with  every  order  and  direction  of  the  Act  of  Parliament,  there  was 
another  step  which  you  might  have  taken  which  would  have  led  you 
to  the  discovery  of  this  fraud,  which  remained  undiscovered  solely 
on  account  of  your  having  neglected  to  take  that  precaution."  No 
authority  has  yet  been  produced  which  goes  anything  like  to  the 
extent,  that,  in  such  circumstances,  the  surety  would  be  discharged ; 
and  all  the  analogy  to  be  derived  from  the  cases  which  *have  been  [  ^307  J 
hitherto  decided  by  the  Court  is  the  other  way.  Nothing  can 
exceed  the  neglect  of  parties,  who,  for  ten  or.  twelve  years,  fail  to 
call  upon  a  clerk  for  an  account ;  they  have  a  high  opinion  of  his 
honesty,  and  they  trust  him ;  the  surety  can  know  nothing  of  it 
All  of  a  sudden  they  find  out  a  default  in  his  accounts,  and  they 
have  been  allowed  to  sue  the  surety,  and  the  surety  never  has 
escaped  on  account  of  that  species  of  negligence.  It  is  impossible 
to  put  the  doctrine  higher  than  this,  that  there  must  be,  as  Lord 
Bbougham  expresses  it,  such  an  act  of  connivance  as  enables  the 
party  to  get  the  fund  into  his  hands,  or  such  an  act  of  gross  negli- 
gence as  to  amount  to  a  wilful  shutting  of  the  person's  eyes  to  the 
fraud  which  the  party  is  about  to  commit,  in  order  to  discharge  the 
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sareiiy.  It  was  put  forcibly  in  the  argument,  that  the  frauds  in  this 
case  were  all  discovered  very  quickly  after  the  death  of  Oeorge 
William  Freeman.  That  was  because,  the  moment  there  was  a 
suspicion,  the  whole  matter  was  unravelled  ;  and  by  searching  and 
inquiring  into  the  various  matters,  it  was  perceived,  that,  if  they 
had  been  looked  into  a  little  more  closely,  the  fraud  would  have 
been  found  out  before.  That  does  not  prove  that  the  parties  have 
been  guilty  of  such  negligence  of  duty  in  the  obligation  in  which 
.  they  were  bound  towards  the  surety  as  to  exonerate  the  surety. 

The  plaintiff  is  open  to  the  offer  made  to  him  of  an  injunction 
on  paying  the  money  into  Court,  but  I  cannot  make  any  order  on 
this  motion ;  and  I  shall  do  in  this  case  as  I  have  done  in  other 
cases,  where  it  is  the  whole  question  in  the  cause,  make  the  costs 
costs  in  the  cause. 


1854. 
/an.  21, 26. 


EOCHFOED  V.  HACKMAN. 

(Kay,  308—310.) 

Where  an  infant  ward  of  Court  enlisted  in  the  East  India  Company's 
servioe,  and  was  about  to  be  sent  to  the  East  Indies,  the  Court  ordered  a 
hahea$  corpus  to  be  issued,  directed  to  the  sergeant  in  whose  charge  he  was, 
to  bring  up  the  body  of  the  wai-d;  and,  on  the  return  of  the  writ,  upon  a 
motion  for  the  infant's  discharge,  made  an  order  that  he  should  not  he 
removed  out  of  the  jurisdiction  without  leave  of  the  Court;  and  directod 
that  this  order  should  be  served  upon  the  East  India  Company,  and  on 
their  officer  in  command  at  the  depot  where  the  recruits  were  stationed  ; 
and  that  the  motion  should  stand  over  until  the  next  motion  day ;  and, 
upon  that  day,  the  former  order  having  been  duly  served,  ordei-ed  that  the 
infant  should  be  discharged  and  delivered  over  to  his  guardian. 

[The  above  order  was  made  on  the  authority  of  the  next  following  reported 
case  of  Harruon  v.  Gvodall,'] 


1852. 
Jan.  15. 

Parker,  V.-C. 
[  310,  «.  ] 


HAEEISON   V.   GOODALL. 

(Kay,  310,  w.) 

A  ward  of  Court  having  enlisted  in  the  army,  and  having  been  sent  to 
Ireland,  his  guardian  presented  a  petition  to  the  Court  for  his  discharge 
from  the  army,  but  the  Court  concurring  with  the  guardian  in  thinking, 
that,  under  all  the  circumstances  of  the  case,  it  was  better  for  the  infant  to 
remain  in  the  army,  ordered  the  petition,  as  to  that  part  of  it,  to  stand 
over,  with  liberty  to  apply  ;  and  that  the  guardian  should  continue  as 
such ;  but  that  the  allowance  previously  made  for  the  infants  maintenance 
should  be  discontinued;  and  the  order  provided  for  the  expenses  of  the 
guardian  in  the  matter  out  of  the  income  which  had  been  till  then  applied 
for  the  infant's  maintenance. 

In  this  case,  an  infant  ward  of  Court,  who  was  entitled  to  main- 
tenance until  twenty-one,  and  to  a  small  property  on  attaining  that 
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age,  under  the  will  of  a  relative,  had  a  guardian  appointed  by  the  Habbisok 
Court  in  this  suit  of  Haiiison  v.  Goodall,  which  was  instituted  to  goodall. 
administer  the  trusts  of  the  said  will ;  and  in  the  same  suit,  a  sum 
of  67/.  was  ordered  to  be  paid  to  the  guardian  yearly  for  the  infant's 
maintenance,  out  of  the  income  of  the  said  property.  The  Court 
had  also  approved  of  the  infant  being  apprenticed  to  an  engineer, 
and  a  sum  had  been  raised  and  paid  for  his  premium  under  the 
order  of  the  Court.  Daring  the  term  of  such  apprenticeship,  the 
infant  enlisted  in  the  60th  Bifles ;  and  it  was  stated,  that  he  had 
since  been  examined  and  attested  before  a  magistrate,  and  that  his 
discharge  could  not  be  obtained  by  payment  of  smart  money.  The 
regiment  in  which  he  had  enlisted  was  on  the  point  of  sailing  for 
the  Cape  of  Good  Hope. 

Mr.  Chandleas,  Q.C.,  now  moved,  on  behalf  of  the  plaintiff  in 
the  *suit  and  of  the  guardian,  for  a  writ  of  habeas  coiyua  directed  to  [  *bii,  n.  \ 
the  Major-General  who  was  in  command  of  the  recruiting  depart- 
ment, and  to  the  sergeant  who  had  enlisted  the  infant,  commanding 
them  to  produce  the  body  of  the  infant  in  Court  on  the  following 
Friday  morning  at  eleven  o'clock,  to  be  delivered  over  to  hia 
guardian. 

The  application  was  supported  by  an  affidavit  of  the  guardian 
and  of  a  clerk  of  his  solicitors,  verifying  the  above  facts,  and  stating 
that  the  infant  was  extremely  unwilling  to  be  discharged,  and 
declared  that  if  he  were  he  should  enlist  again  directly. 

Yigb-Changbllor  Sir  James  Parker,  without  making  any  order 
on  the  motion,  directed  that  the  guardian  and  his  said  ward  should 
attend  him,  saying  that  he  had  no  doubt  this  would  be  allowed  by 
the  War  Office. 

Accordingly,  on  notice  of  this  direction  being  given  to  the  said 
Major-General,  and  to  the  sergeant  who  had  enlisted  the  infant, 
the  guardian  and  the  infant,  accompanied  by  the  said  sergeant  and 
also  by  an  orderly  sergeant,  who  attended  to  watch  the  proceedings 
on  the  part  of  the  recruiting  department,  waited  upon  his  Honour 
in  his  private  room,  on  the  same  15th  of  January ;  and,  on  that 
occasion, 

Yige-Chancbllor  Sir  James  Parker  expressed  his  opinion,  that    * 
it  would  be  a  contempt  of  Court  to  take  the  infant  out  of  the 
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OOODALL. 


[312,11.] 
Feb.  15. 


jurisdiction  of  the  Court  without  previously  applying  to  the  Court 
for  that  purpose,  and  desired  that  this  should  be  intimated  to  the 
officer  in  command  of  the  recruiting  department. 

This  was  accordingly  done ;  but,  notwithstanding  such  notice,  on 
the  24th  of  January,  1852,  the  infant  was  sent  to  join  the  regiment 
in  Ireland. 

Thereupon,  the  guardian  presented  his  petition  in  the  suit,  stating 
these  facts  in  detail,  and  praying  that  such  directions  as  to  the  said 
infant,  his  person  and  custody,  might  be  given,  as  under  the  cir- 
cumstances the  Court  should  think  fit;  and  that  the  infant  might 
be  restored  to  the  custody  of  the  petitioner  or  brought  within  the 
jurisdiction  of  the  Court ;  and  for  the  necessary  directions.  And 
if  the  Court  should  be  of  opinion  that  the  enlistment  and  absence  of 
the  infant  from  the  jurisdiction  should  continue,  then  that  the 
petitioner  might  be  discharged  from  being  guardian,  and  that  the 
order  for  payment  to  him  of  the  said  yearly  sum  for  maintenance 
of  the  infant  might  be  discharged,  and  that  the  money  might  be 
accumulated  under  the  trusts  of  the  will;  and  that  the  costs,  charges, 
and  expenses  of  the  petitioner,  occasioned  by  the  said  enlistment 
and  other  proceedings,  and  of  this  application,  might  be  paid  out  of 
the  income  of  the  infant's  said  property. 

Mr.  ChafuUesSf  Q.C.,  for  the  petition. 

The  Yicb-Changbllor  Sir  Jambs  Parker  concurring  with  the 
guardian  in  thinking,  that,  as  the  infant  desired  to  be  a  soldier,  it 
was  perhaps,  under  all  the  circumstances,  the  best  course  to  permit 
him  to  remain  in  the  service,  part  of  the  petition  was  ordered  to 
stand  over,  the  guardian  to  continue  as  such;  but  the  allowance  for 
maintenance  to  be  discontinued ;  and  the  guardian's  costs,  charges, 
and  expenses  up  to  that  time  to  be  taxed  and  paid  according  to  the 
prayer. 


1868. 
Nov.  16. 

1854. 
Jan.  26. 
J'hb.  10, 

Wood,  V.-C. 

rsis] 


STROUD  V.  NORMAN. 

(Kay.  313—332;  S.  C.  23  L.  J.  Oh.  443;  IS  Jur.  264.) 

Under  a  power  of  appointment  and  selection  among  children,  if  an 
appointment  be  made  upon  a  condition  to  be  performed  by  the  appointee, 
the  appointment  is  good,  but  the  condition  is  void. 

But  an  appointment  to  child  A.  upon  a  certain  contingency,  and  if  that 
contingency  should  not  ha])pen,  then  the  same  share  to  go  to  child  B.,  is  a 
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good  conditional  limitation  under  the  power.    So  it  is,  if  the  event  on  which        Stboud 
the  shifting  limitation  is  to  take  effect  he  some  act  to  he  done  hj  A.,  if  such  r. 

act  he  consistent  with  the  scope  of  the  power :  as  if  the  limitation  over  be  Norman. 
to  take  effect  if  A.  do  not,  upon  the  request  in  writing  of  the  appointor, 
make  over  another  fund  derived  from  a  different  source  to  the  other  objects 
of  the  power :  for  this  is  consistent  with  the  intention  of  the  power,  which 
was,  that  the  donee  should,  according  to  his  view  of  the  exigencies  of  the 
objects  of  the  power,  appoint  the  whole  fund  to  all  of  them,  or  to  some  only 
in  exclusion  of  the  others. 

If  the  condition  be  in  form  that  A.  should  do  this  upon  the  request  not 
only  of  the  appointor,  but  of  his  executors  or  administrators,  it  will  be 
construed  as  if  the  limitation  were  inserted  in  the  instrument  creating  the 
power ;  and  where  that  provides  that  the  appointment  must  be  made  so  as 
to  take  effect  within  twenty-one  years  after  the  death  of  the  appointor,  the 
condition  will  be  valid. 

A  bill,  in  such  a  case,  by  a  married  woman,  and  the  trustees  of  her 
settlement,  claiming  to  be  entitied  to  the  share  so  appointed  to  her,  freed 
from  the  conditional  limitation,  or,  if  bound  to  elect,  for  an  inquiry  whether 
it  would  be  most  beneficial  for  the  persons  entitled  under  the  settlement  to 
take  under  the  appointment  or  not,  is  not  an  election. 

By  an  indenture,  dated  the  8th  of  April,  1812,  and  made  between 
Mary  Norman,  by  her  then  name  and  description  of  Mary  Bethune, 
spinster,  of  the  first  part,  James  Ormond  Norman  of  the  second 
part,  and  John  Bethune  and  Robert  Norman,  Esquires,  of  the  third 
part,  being  the  settlement  made  previously  to  and  in  consideration 
of  the  marriage,  which  was  then  intended,  and  was  shortly  after- 
wards solemnised  between  the  said  James  Ormond  Norman  and  the 
said  Mary  his  wife,  [it  was  declared,  that  the  said  John  Bethune 
and  Bobert  Norman,  their  executors,  administrators,  and  assigns, 
should  hold  certain  sums  of  stock  transferred  into  their  names,  and 
the  income  thereof,  upon  trust,  after  the  said  intended  marriage, 
to  pay  the  income  thereof  to  the  said  *Mary  Norman  during  her  [  *314  ] 
life,  for  her  separate  use,  without  power  of  anticipation,  and  after 
the  decease  of  the  said  Mary  Norman,  should  hold  the  said  sums  of 
stock,  and  the  income  thereof  in  trust  for  all  and  every  or  such  one 
or  more  exclusively  of  the  other  or  others  of  the  child  or  children 
of  the  said  Mary  Norman,  either  by  the  said  James  Ormond 
Norman  or  any  other  person  whom  she  might  marry,  or  all  and 
every  or  such  one  or  more  exclusively  of  the  other  or  others  of  the 
issue  bom  in  the  lifetime  of  the  said  Mary  Norman,  of  any  one 
or  more  such  child  or  children,  at  such  time  or  times  not  more 
remote  than  twenty-one  years  next  after  the  decease  of  the  said 
Maiy  Norman,  and,  if  more  than  one,  in  such  shares  and  propor- 
tions, and  in  such  manner  and  form  as  the  said  Mary  Norman, 
notwithstanding  her  said  then  intended  or  any  subsequent  marriage, 
or  whether  covert  or  sole,  should  by  any  deed  or  by  her  last  will 
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Stroud      appoint,  and  in  default  of  such  appointment,  upon  trust  for  the 
Noiuf  AN.      child  or  children  of  the  said  James  Ormond  Norman  and  Mary  his 
wife,  in  manner  therein  mentioned]. 

[  ♦SIS  ]  James  Ormond  Norman  and  Mary  his  wife  had  nine  *children, 

and  no  more,  that  is  to  say,  the  plaintiff  Mary  Catherine  Stroud, 
Tamar  Anna  Norman,  Harriet  Ann  Norman,  and  Julia  Georgiana 
Norman,  afterwards  Julia  Georgiana  Fussell,  James  Ormond 
Norman,  George  Bethune  Norman,  Charles  Goodwin  Norman, 
John  Henry  Norman,  and  William  Frederick  Norman,  who  had  all 
attained  the  age  of  twenty-one  years. 

The  husband,  James  Ormond  Norman,  died  in  July,  1887,  having 
by  his  will  devised  and  bequeathed  all  his  real  and  personal  estate  to 
his  wife  and  another  trustee  (who  died  before  him),  upon  trust  to  sell 
and  convert  and  to  stand  possessed  of  the  proceeds,  upon  trust  to 
pay  his  debts,  and  to  invest  the  residue,  and  pay  the  dividends  to 
his  wife  for  her  life,  and  after  her  death  to  hold  the  capital  and 
dividends  in  trust  for  all  the  testator's  children  at  twenty-one 
or  marriage ;  and  he  appointed  his  wife  and  the  other  trustee 
executrix  and  executor  of  his  will.  Mary  Norman  proved  the  will, 
and  entered  into  possession  of  the  testator's  freehold,  copyhold, 
and  leasehold  estates,  and  continued  in  such  possession  until  her 
decease. 

By  an  indenture,  dated  the  7th  of  June,  1844,  the  plaintiff  Mary 
Catherine  Stroud  (by  her  then  name  and  description  of  Mary 
Catherine  Norman,  spinster)  and  Benjamin  Bolls  Stroud,  previously 
to  the  marriage  then  intended  and  shortly  afterwards  solemnised 
between  them,  assigned  the  one-ninth  share  of  the  said  Mary 
Catherine  Stroud  of  and  in  the  general  residuary  estate  and  effects, 
both  real  and  personal,  of  the  said  testator,  or  the  produce  thereof, 
by  the  said  testator's  will  devised  and  bequeathed  to  or  in  trust  for 
his  said  children  as  aforesaid,  and  also  her  share  of  the  funds  con- 
tained in  the  settlement  of  1812,  to  trustees,  upon  certain  trusts,  for 
the  benefit  of  herself  and  her  intended  husband  and  the  children  of 
the  marriage,  with  an  ultimate  trust  for  the  said  M.  G.  Stroud,  or 

[  •316  ]       *for  her  next  of  kin  under  the  statute,   if  her  husband  should 
survive  her. 

By  a  deed  poll,  dated  the  18th  of  March,  1850,  under  the  hand 
and  seal  of  the  said  Mary  Norman,  and  duly  executed  and  attested, 
in  exercise  of  the  power  given  to  Mary  Norman  by  the  said 
indenture  of  settlement  of  the  8th  of  April,  1812,  and  of  every  or 
'any  other  power  in  anywise  enabling  her  in  that  behalf,  she  the 
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said  Mary  Norman  appointed,  that,  from  and  immediately  after  the  Stboud 
decease  of  the  said  Mary  Norman,  a  sum,  (amounting  to  rather  more  Nobm an. 
than  one-fourth  part  of  the  settled  fund)  should  remain  and  be  in 
trust  for  the  said  Julia  Georgiana  Fussell,  (then  Julia  Georgiana 
Norman),  her  executors,  administrators,  and  assigns.  And  it  was 
thereby  provided,  and  the  said  Mary  Norman  did  thereby  further 
direct  and  appoint,  (amongst  other  things),  that  the  appointment 
thereinbefore  made  in  favour  of  Julia  Georgiana  Fussell  was  so 
made  upon  condition  and  to  the  intent,  that  the  said  Julia 
Georgiana  Fussell,  her  executors  or  administrators,  should,  at  the 
request  in  writing  of  the  said  Mary  Norman,  her  executors  or 
administrators,  effectually  assign,  release,  or  otherwise  assure  unto 
the  sons  of  the  said  Mary  Norman,  or  some  or  one  of  them,  or  to 
their  executors  or  administrators,  for  their  or  his  absolute  benefit, 
or  as  they  or  he  should  in  that  behalf  direct,  all  and  every  the 
parts  or  shares  and  interests  of  the  said  Julia  Georgiana  Fussell  of 
the  stocks,  funds,  securities,  estates,  and  effects,  held  under  the 
trusts  declared  thereof  respectively  in  and  by  the  last  will  and 
testament  of  the  said  James  Ormond  Norman. 

By  another  deed  poll,  dated  the  16th  of  July,  1850,  under  the 
hand  and  seal  of  the  said  Mary  Norman,  and  duly  executed  and 
attested,  after  reciting  the  said  indenture  of  settlement  of  the  8th  of 
April,  1812,  the  death  of  the  said  *  James  Ormond  Norman,  the  issue  [  •317  ] 
of  the  said  marriage  between  the  said  James  Ormond  Norman  and 
Mary  his  wife,  the  actual  state  of  the  said  trust  moneys,  and  the 
said  deed  poll  of  the  18th  of  March,  1850 ;  and  further  reciting  that 
the  said  Mary  Norman  was  desirous  of  further  exercising,  in  such 
manner  and  form  as  thereinafter  was  mentioned,  the  power  of 
appointment  so  reserved  or  given  to  her  by  the  said  indenture  of 
settlement  as  aforesaid  in  favour  of  her  three  daughters,  the  said 
Mary  Catherine  Stroud,  Tamar  Anna  Norman,  and  Harriet  Ann 
Norman,  all  of  whom  had  respectively  attained  the  age  of  twenty- 
one  years :  pursuant  to  and  by  force  and  virtue,  and  in  further 
exercise  and  execution  of  the  power  or  authority  so  reserved  or  given 
to  the  said  Mary  Norman  by  the  said  indenture  of  settlement  of  the 
8th  of  April,  1812,  as  aforesaid,  and  of  every  or  any  other  power 
or  authority  in  anywise  enabling  her  in  that  behalf,  she  the  said 
Mary  Norman  thereby  appointed,  that,  from  and  immediately  after 
the  decease  of  the  said  Mary  Norman,  a  sum  (rather  less  than  one- 
fourth  of  the  settled  fund)  should  remain  and  be  in  trust  for  the 
plaintiff  Mary  Catherine  Stroud,  her  executors,  administrators,  and 
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Stboud  assigns ;  and  that  another  sum  (equal  to  that  given  to  Julia  G. 
NoBMAK.  FuBsell)  should,  in  like  manner,  be  in  trust  for  Tamar  Anna  Norman, 
her  executors,  administrators,  and  assigns ;  and  a  like  sum  (being 
the  residue  of  the  said  trust  fund)  for  Harriet  Ann  Norman,  her 
executors,  administrators,  and  assigns.  Provided  always,  and  the 
said  Mary  Norman  did  thereby  further  direct  and  appoint,  that  the 
several  appointments  thereinbefore  respectively  made  in  favour  of 
the  plaintiff  Mary  Catherine  Stroud,  and  the  said  Tamar  Anna 
Norman,  and  Harriet  Ann  Norman,  were  so  made  upon  condition 
and  to  the  intent  that  the  plaintiff  Mary  Catherine  Stroud,  and  the 
said  Tamar  Anna  Norman,  and  Harriet  Ann  Norman,  respectively, 
and  their  respective  executors,  administrators,  and  assigns,  should, 

[  *318  ]  at  the  request  in  *writing  of  the  said  Mary  Norman,  her  executors, 
or  administrators,  effectually  assign,  release,  or  otherwise  assure  to 
the  sons  of  the  said  Mary  Norman,  or  some  or  one  of  them,  or  their 
or  his  executors,  administrators,  or  assigns,  for  their  or  his  absolute 
use  and  benefit,  or  as  they  or  he  should  in  that  behalf  direct,  all  and 
every  the  parts  or  shares  and  interest  of  them,  the  plaintiff  Mary 
Catherine  Stroud,  and  the  said  Tamar  Anna  Norman,  and  Harriet 
Ann  Norman,  respectively,  of  and  in  the  moneys,  stocks,  funds, 
securities,  estates,  and  effects  held  under  the  trusts  declared  thereof 
in  and  by  the  said  will  of  the  said  James  Ormond  Norman,  except 
the  sum  of  1,498Z.  10«.  7d.,  3L  per  cent.  Consolidated  Bank 
Annuities,  part  of  the  trust  property  under  the  same  will,  which 
said  sum  was  appointed  to  and  advanced  for  the  benefit  of  the 
plaintiff  Mary  Catherine  Stroud,  on  the  occasion  of  her  marriage 
with  the  said  Benjamin  Bolls  Stroud.  Provided  also,  and  the  said 
Mary  Norman  did  thereby  further  direct  and  appoint,  that,  in  case 
the  said  Mary  Catherine  Stroud,  and  the  said  Tamar  Anna  Norman 
and  Harriet  Ann  Norman,  or  any  of  them,  or  their  or  her  execu- 
tors, administrators,  or  assigns,  should  refuse  or  neglect  to  make 
or  execute  any  such  release,  assignment,  or  assurance  as  aforesaid, 
then,  and  in  such  case,  the  several  sums  of  stock  thereinbefore 
appointed  in  favour  of  the  said  Mary  Catherine  Stroud,  and  the  said 
Tamar  Anna  Norman,  and  Harriet  Ann  Norman  respectively,  or 
their  respective  executors,  administrators,  or  assigns,  refusing  or 
neglecting  as  aforesaid,  should  go  and  be  in  trust  for  all  and  every 
the  said  sons  of  the  said  Mary  Norman,  in  equal  shares,  and  their 
respective  executors,  administrators,  and  assigns  absolutely.  And 
the  same  deed  poll  contained  a  power  for  the  said  Mary  Norman  to 
revoke  or  alter  all  and  every  or  any  of  the  trusts  and  provisoes 
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thereinbefore  declared,  and  to  declare  other  trusts  thereof  by  deed      Stboud 

or  will.  NOBMAN. 

The  said  Mary  Norman  died  in  July,  1851,  without  having       [3i9] 
married  again,   or  made  any    other    appointment,   and  without 
having  made  any  such  request  as  was  contemplated  by  the  proviso 
in  the  deed  of  the  16th  of  July,  1850. 

In  August,  1852,  Tamar  Anna  Norman,  Harriet  Ann  Norman, 
and  Julia  Georgiana  Fussell  and  her  husband,  at  the  request  of  the 
executors  of  Mary  Norman,  executed  a  release  to  the  effect  required 
by  the  said  deed  poll. 

In  November,  1852,  the  trustees  transferred  the  stock,  which  was 
subject  to  the  trusts  of  the  settlement  of  1812,  into  the  name  of  the 
Accountant-General,  under  the  Trustee  Belief  Act,  10  &  11  Yict. 
c.  96.  In  December,  185*2,  the  shares  of  the  daughters  who  had 
released  were,  on  their  petition,  paid  out  to  them  or  their  trustees, 
and  the  share  of  Mary  Catherine  Stroud  was  carried  over  to  an 
account,  intitled  **  The  account  of  the  person  or  persons  entitled  to 
the  funds  appointed  by  a  deed  poll,  dated  the  10th  day  of  July, 
1850,  in  trust  for  Mary  Catherine  Stroud,  or  in  the  events  therein 
mentioned  for  the  sons  of  Mary  Norman,  widow,  deceased." 

In  February,  1858,  the  executors  of  Mary  Norman,  by  notice  in 
writing,  requested  Mary  Catherine  Stroud  to  execute  the  release 
required  by  the  deed  poll  of  July,  1850. 

Mary  Catherine  Stroud  by  her  next  friend,  and  the  trustees  of 
her  marriage  settlement,  thereupon  filed  the  bill  in  this  suit 
against  her  brothers  and  other  persons  as  defendants,  praying  that 
it  might  be  declared  that  she  and  the  trustees  of  her  marriage 
settlement  were  entitled  to  her  appointed  share  of  the  trust  fund, 
and  to  her  interest  under  the  will  of  James  Ormond  Norman  ;  or, 
if  she  was  bound  to  elect  between  them,  then  for  an  inquiry  *which  [  ^320  ] 
would  be  most  for  the  benefit  of  herself  and  the  persons  claiming 
under  her  marriage  settlement. 

Mr.  Elmsley,  Q.C.,  and  Mr.  O.  W.  Collins  for  the  plaintiffs  : 

The  appointment  is  valid,  and  the  condition  or  proviso  annexed 
to  it  is  void.  [On  this  point  they  cited  Alexander  v.  Alexandei'  (1), 
Sadler  v.  Pratt  (2),  and  Crozier  v.  Crozier  (3).] 

The  plaintiff  cannot  be  put  to  her  election.     [On  this  point  they       [  821  ] 
cited  Trollope  v.  Routledge  (4).] 

(1)  2  Vea.  Sen.  WO.  (3)  61  E.  E.  60  (3  Dr.  &  War.  353). 

(2)  36  E.  E.  102  (5  Sim.  632).  (4)  75  E.  E.  240  (1  De G.  &  Sm.  662). 

40—2 
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STBouD  Mr.  Rolt,  Q.C.,  and  Mr.  T.  Stevens,  for  the  brothers  : 

r. 

Norman.  The  appointment  is  either  entirely  good,  or  altogether  invalid. 

r  322  ]  j{  ^]^Q  donee  of  an  exclusive  or  general  power  to  appoint  among 
children,  in  such  **  manner  and  form  '*  as  he  thinks  fit,  appoint 
sabstantially  the  whole  subject  among  the  objects  of  the  power^ 
either  by  means  of  a  conditional  limitation  or  in  any  other  way, 
the  Court  will  uphold  the  appointment  as  being  in  the  manner  and 
form  which  the  donee  had  a  discretion  to  choose. 

(The  Yice-Ghangellor  :  The  di£Sculty  here  is,  that,  by  stipulating 
that  the  appointees  should  release  at  the  request  of  herself  or  her 
executors,  the  donee  of  the  power  has  attempted  to  delegate  it.) 

As  the  donee  herself  omitted  to  make  the  request  which  it  was  her 
duty  to  make,  that  would  be  a  defective  execution  of  the  power 
which  this  Court  will  remedy  in  favour  of  children. 

In  all  the  cases  that  have  been  cited,  persons  not  objects  of  the 
power  were  claiming  under  the  appointment.  But  an  appointment 
like  the  present,  with  a  condition  in  favour  of  an  object  of  the 
power,  was  held  good  in  Roberts  v.  Dixwell(l),  where  an  appoint- 
ment was  made  under  an  exclusive  power  to  one  of  the  objects  of 
the  power,  his  heirs  and  assigns,  upon  condition  that  he  or  they 
should  pay  to  his  sister,  another  of  the  objects  of  the  power,  8,0001. 
and  SOL  a  year  for  maintenance,  until  she  attained  twenty-one  or 
married,  and  the  appointor  charged  the  estates  which  were  subject 
to  the  power  therewith ;  but,  if  the  appointee  refused  to  pay  the 
same,  he  appointed  the  said  estates  to  the  sister,  and  declared  that 
the  8,000^.  was  in  satisfaction  of  1,000Z.  due  to  the  sister  from  the 
appointor  under  a  covenant  in  his  marriage  settlement.  The 
Court  sustained  the  appointment,  except  so  far  as  it  was  intended 
to  pay  this  debt  of  the  appointor. 
[  323  ]  Then,  if  not  entirely  good,  the  appointment  is  void  in  toto.     [On 

this  point  they  cited  Salmon  v.  Qibhs  (2).] 

But  the  other  children,  who  have  executed  releases,  ought  to  be 
represented  in  this  discussion ;  for,  if  the  appointment  be  wholly 
void,  they  are  interested  in  default  of  appointment. 

The  Yigb-Chancellob  acquiesced  in  this  view,  and  ordered  the 
cause  to  stand  over,  that  the  other  children  might  be  made  parties. 
They  might  appear  by  counsel  without  entering  an  appearance. 

(1)  Sugd.  Pow.  (2)  84  E.  R.  U\  (3  Do  G.  &  Sin. 

343). 
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The  bill  having  been  amended   by  adding  these  persons  as       Stboud 
parties,  Norman. 

1854. 

Mr.  E.  F.  Smith  appeared  for  them.  Jan,  25. 

Mr.  Speed  for  other  defendants. 
Mr.  Elmsley,  Q.C.,  in  reply. 
The  Vicb-Chancellor  reserved  his  judgment. 

Vicb-Chancbllor  Sir  W.  Page  Wood  :  Feb.  lo. 

The  question  raised  by  this  bill  is  with  reference  to  the  validity  [  324  ] 
of  a  certain  appointment  made  by  Mrs.  Norman  in  favour  of  her 
daughters,  under  a  power  given  to  her  by  her  marriage  settlement ; 
and  what  is  the  effect  to  be  given  to  the  whole  appointment,  it 
having  been  made  subject  to  a  condition,  that  the  appointees 
should  make  over  to  their  brothers,  who  were  also  objects  of  the 
power,  a  certain  fund  to  which  the  daughters  were  entitled  under 
the  will  of  their  father,  and,  in  default  of  their  so  doing,  upon  the 
request  in  writing  of  the  appointor,  her  executors  or  administrators, 
then  the  appointed  fund  was  limited  to  their  brothers  absolutely. 

I  must  first  consider  the  instrument  which  created  the  power. 
(His  Honour  stated  its  effect  shortly,  and  read  the  power  of 
appointment  which  is  set  out,  mpra,  p.  628.)  The  circumstances 
which  afterwards  happened  were,  that  there  were  several  children 
of  the  marriage,  among  whom  was  the  plaintiff  Mary  Catherine, 
the  wife  of  Benjamin  Bolls  Stroud,  and  several  sons  and  other 
daughters.  Mrs.  Norman's  husband  died  in  her  lifetime,  having  by 
his  will  given  all  his  residuary  property,  upon  certain  trusts,  for 
the  benefit  of  his  children.  Mrs.  Norman  afterwards  executed  a 
certain  deed  of  appointment,  dated  the  18th  of  March,  1850,  by 
which  she  appointed  a  portion  of  the  fund  to  one  of  her  daughters, 
named  Julia  Georgiana,  now  the  wife  of  Mr.  Fussell,  and  thereby 
provided  and  appointed,  amongst  other  things,  "  that  the  appoint- 
ment thereinbefore  made  in  favour  of  Julia  Georgiana  Fussell  was 
so  made  upon  condition  and  to  the  intent,  that  the  said  Julia 
Georgiana  Fussell,  her  executors  or  administrators,  should,  at  the 
request  in  writing  of  the  said  Mary  Norman,  her  executors  or 
administrators,  effectually  assign,  release,  or  otherwise  assure  unto 
the  sons  of  the  said  Mary  Norman,  or  some  or  one  *of  them,  or  [  ^325  ] 
to  their  executors  or  administrators,  for  their  or  his  absolute 
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Stboud      benefit,  or  as  they  or  he  should  in  that  behalf  direct,  all  and  everj 

KoBMAN.     ^^^  parts  or  shares  and  interests  of  the  said  Julia  Georgiana 

Fussell  of  the  stocks,  funds,  securities,  estates,  and  effects,  held 

under  the  trusts  declared  thereof  respectively  in  and  by  the  last 

will  and  testament  of  the  said  James  Ormond  Norman." 

That  appointment  having  been  so  made,  Mrs.  Norman  afterwards 
executed  another  deed  poll,  dated  the  16th  of  July,  1850,  upon  which 
the  question  in  this  suit  arises.  By  this  deed  it  is  recited  that  Mrs. 
Norman  was  desirous  of  further  exercising  her  power  of  appoint- 
ment in  favour  of  her  three  daughters,  Mary  Catherine  Stroud, 
Tamar  Anna  Norman,  and  Harriet  Ann  Norman,  all  of  whom  she 
states  to  have  respectively  attained  the  age  of  twenty-one  years ; 
and  she  then  directed,  that,  immediately  after  her  decease,  a  certain 
portion  of  the  fund  should  be  held  in  trust  for  Mary  Catherine 
Stroud,  her  executors,  administrators,  and  assigns ;  and  she  made 
two  other  appointments  in  favour  of  the  other  two  daughters  there 
mentioned ;  and  then  follows  a  proviso  very  much  in  the  form  of 
that  in  the  previous  deed  of  appointment.  (His  Honour  read  the 
two  provisoes,  stated  siipra,  p.  626.)  The  deed  contained  a  power 
of  revocation,  which  was  never  exercised.  Mrs.  Norman  died, 
without  having  called  upon  either  of  the  daughters  to  execute  a 
release  according  to  the  proviso ;  but  her  executors,  about  a  year 
after  her  death,  on  the  12th  of  February,  1858,  did  make  a  request 
in  writing  to  Mrs.  Stroud,  that  she  would  make  such  a  release  as 
was  required  by  the  proviso  in  the  deed  of  appointment.  It  appears 
further,  that  the  two  other  daughters,  to  whom  appointments  were 
made,  on  being  requested,  acquiesced  in  the  arrangement,  and 
released  all  their  interest  under  the  will ;  and  the  money  subject  to 
[  *326  ]  the  appointment  having  been  paid  into  Court  under  *the  Trustee 
Belief  Act,  upon  a  petition  presented  in  another  branch  of  the 
Court,  those  two  daughters  were  allowed  to  take  the  shares 
appointed  to  them ;  but  the  share  of  Mrs.  Stroud  was  carried  over, 
she  not  having  had  notice  of  that  petition,  to  "  the  account  of  the 
person  or  persons  entitled  to  the  fund  appointed  by  a  deed  poll, 
dated  the  10th  of  July,  1850,  in  trust  for  Mary  Catherine  Stroud,  or, 
in  the  events  therein  mentioned,  for  the  sons  of  Mary  Norman, 
widow,  deceased." 

It  does  not  appear  to  me,  independently  of  Mrs.  Stroud  not 
having  had  notice  of  that  petition,  that  either  the  fact  that  such  an 
order  was  made,  or  the  form  of  the  account,  precludes  the  question 
being  now  raised,  whether  or  not,  under  this  appointment,  Mrs. 
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Stroad,  or  the  trustee  of  her  settlement,  which  includes  this  fund,       Stroud 
is  entitled  to  receive  her  share,  free  from  the  condition,  or  that  the     nobman, 
limitation  over  in  default  of  compliance  with  the  condition  in  favour 
of  the  sons  must  take  effect. 

First,  there  can  be  no  question  that  under  a  power,  of  appoint- 
ment enabling  the  donee  to  distribute  the  fund,  an  appointment 
ought  not  to  be  made  with  a  condition  attached,  to  be  performed 
by  the  party  to  whom  the  appointment  is  made. 

In  such  a  case  the  appointment  is  good,  and  the  condition  void. 
But  that  is  not  the  sole  principle  upon  which  I  must  consider  this 
case.  I  must  look  at  it  with  regard  to  a  larger  principle,  namely, 
whether,  when  an  absolute  power  of  appointment  and  selection  in 
favour  of  children  is  given,  there  cannot  be  a  conditional  limitation 
over  of  one  share  in  favour  of  other  objects  of  the  power,  on  a 
certain  event  specified  in  the  appointment.  That  there  can  be, 
where  there  is  a  general  power  of  appointment  in  these  large  terms, 
a  limitation,  on  a  given  event,  to  one  child,  *and  a  limitation  over  [  *327  ] 
in  favour  of  another  child  in  case  that  event  does  not  occur,  can  be 
open  to  no  question.  If  it  were  necessary  to  have  authority  on 
that  point,  I  should  refer  to  what  was  thrown  out  by  Lord 
Hardwickb,  which  is  quoted  in  Sugd.  Pow. :  "  In  Parsons  v. 
Parsons  (i),"  and  I  have  looked  at  that  case,  and  find  that  it  is 
correctly  stated,  "the  fund  was  settled  for  the  portions  of  the 
younger  children,  at  such  times,  and  in  such  proportions,  and 
subject  to  such  provisions  and  conditions,  and  in  such  manner  and 
form,  as  the  parents  should  appoint,  and,  in  default  of  appointment, 
to  them  equally.  Lord  Hardwigke  observed,  that  the  appoint- 
ment might  be  made  subject  to  such  provisions  and  conditions  as 
they  should  think  fit,  which,  though  equity  would  construe  to  be 
such  as  were  reasonable,  yet  if,  upon  marriage  of  one  of  their 
daughters,  they  had  appointed  a  particular  sum,  with  conditions, 
that,  if  such  daughter  left  no  issue,  it  should  go  to  the  other 
children,  it  must  have  waited  till  it  was  known  whether  she  did  or 
did  not  leave  issue."  Lord  St.  Leonards  observes  upon  that, — 
"  But  this  is  hardly  a  good  example  of  a  condition,  for  this  was  a 
limitation  over  in  a  contingent  event,  which  would  have  been 
authorised  under  the  power  in  the  above  case,  if  the  words  '  such 
provisions  and  conditions  '  had  not  been  inserted  in  it." 

I  think,  therefore,  that  the  cases  distinguish  between  a  limitation 
over  on  a  given  event,  and  a  simple  condition  attempted  to  be 

(1)  9  Mod.  464, 
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Stbovd      attached  to  the  execution  of  a  power,  and  that  it  is  too  clear  for 

Norman,  argnment,  that  any  person  having  a  power  of  appointment  among 
children,  and  of  selecting  sach  of  them  as  she  might  think  fit, 
might  appoint  to  child  A.  on  a  certain  contingency,  and  if  that  did 

[  *328  ]  not  happen,  then  that  the  same  share  should  go  to  *child  B.  It  is 
somewhat  different  where  the  appointment  is  to  take  effect  in  the 
event  of  A.  doing  a  certain  act,  and  if  that  be  not  done,  then  the 
share  to  go  to  B. ;  but  still  I  apprehend,  in  deciding  whether  or 
not  the  power  is  duly  exercised  under  those  circumstances,  I  most 
look  to  the  event  on  which  the  limitation  over  is  made  to  depend  ; 
and  if  it  be  consistent  with  the  scope  and  object  of  the  power,  and 
not  a  fraud  upon  the  power,  then  I  am  of  opinion  that  the  circum- 
stance of  the  contingency  being  an  act  to  be  performed  by  the 
appointee,  does  not  make  it  different  from  any  other  contingency, 
such,  for  example,  as  the  birth  of  other  children. 

The  substance  of  this  case  is  a  limitation  to  Mary  Catherine 
Stroud,  provided  she  makes  a  certain  payment  out  of  certain  funds 
to  her  brothers,  who  are  also  objects  of  the  power ;  and,  if  she  does 
not,  then  there  is  a  limitation  over  to  her  said  brothers.  There  is 
nothing  in  that  which  is  inconsistent  with  the  scope  of  the  power. 
The  power  gave  to  the  appointor  a  right  to  exclude  the  daughters, 
if  she  thought  fit.  She  did  not  do  so,  but  appointed  to  them,  on 
their  making  a  proper  provision  for  the  sons,  and,  if  they  did  not, 
then  she  appointed  to  the  sons.  If  it  had  been  an  appointment  to 
the  sons,  provided  they  had  not  an  estate  left  to  them,  or  did  not 
come  into  possession  of  a  contingent  estate,  and,  in  the  contrary 
event,  then  a  limitation  over,  that  would  be  an  execution  of  the 
power  perfectly  consistent  with  the  trusts  and  duties  imposed  on 
the  donee  in  the  creation  of  the  power.  A  gift  to  one  person  of 
the  family  with  a  shifting  clause,  not  in  the  event  of  an  estate 
coming  to  him,  but  of  his  handing  over  an  estate  in  his  possession 
to  other  objects  of  the  power  is  consistent  with  the  whole  intention, 
which  is  the  distribution  of  the  fund  according  to  the  donee's  view 
of  the  exigencies  of  the  family,  she  having  a  right  to  exclude  any  of 
them  from  any  portion  of  the  benefit. 

[329  ]  With  respect  to  the  form  of  the  condition,  it  seems  open  to 

observation,  not  that  it  is  a  delegated  power,  because  the  view  which 
I  take  is  paramount  to  that  objection ;  but  the  appointment  being, 
not  merely  if  the  daughters  refuse  at  the  request  of  the  donee,  but 
of  her  executor,  the  fund  might  be  distributed  before  anything  had 
taken  place  to  devest  the  effect  of  the  appointment;  therefore  it 
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might  be  said  that  the  parties  had  become  entitled  to  the  fund,  and      stboud 

the  request  would  come  too  late;  and  that  the  request,  and  the     nobmav. 

period  within  which  it  might  be  made,  were  so  indefinite  that  the 

Court  could  not  arrive  at  a  proper  construction  how  the  fund  was 

to  be  distributed  consistently  with  the  rule  of  law,  which  would  not 

permit  an  indefinite  extension  of  the  time  for  exercising  the  power 

given  by  the  settlement.    But  I  think  that  the  diflficulty  is  obviated 

by  the  terms  of  the  power  itself,  which  provides,  that  the  time 

within  which  an  appointment  is  to  take  effect  shall  be  ''  not  more 

remote  than  twenty-one  years  next  after  the  decease  of  the  said 

Mary  Norman ;  "  and  I  apprehend,  that  the  proper  construction  of 

the  clause,  giving  to  the  executor  the  right  of  determining  when  the 

application  was  to  be  made,  would  be  to  construe  it  as  if  contained 

in  the  instrument  creating  the  power,  and  it  would  be  thus  limited 

to  take  effect  within  a  period  of  twenty-one  years  after  the  death  of 

the  donee;  and  then  the  condition  becomes  a  limitation  of  the  fund 

upon  a  request  being  made  within  a  time  confined  to  the  legal 

period. 

With  respect  to  the  form  of  the  power,  I  perfectly  agree  with  the 
observation  of  the  Lord  Justice  Knioht  Brugb  in  TroUope  v. 
Routledge  (1),  where  there  was  an  appointment  absolutely  to  one 
daughter,  in  the  first  instance,  and  then  a  subsequent  agreement, 
to  which  the  daughter,  being  a  feme  covert,  was  no  party,  that  the 
appointment  should  be  to  her  for  life ;  and  the  Yicb-Ghanobllor 
said,  '*  In  construing  a  deed,  the  mere  form,  in  a  case  like  this,  is 
not  ^material.  The  order  and  arrangement,  also,  are  not  material.  [  *330 1 
The  question  is,  what  is  the  intention  of  the  whole  taken  together  ? 
Mrs.  TroUope  had  power  to  appoint  to  the  separate  use  of  the 
daughter  without  the  daughter's  consent.  It  has  never,  I  believe, 
been  decided,  that  a  restraint  upon  alienation  of  income  by  a 
married  woman  is  inconsistent  with  an  absolute  estate  in  the 
capital  for  her  separate  use.  And  I  suppose,  that  a  limitation  or 
an  estate  for  life  for  a  married  woman's  separate  use  is  consistent 
with  her  having  an  absolute  estate  in  the  capital  not  for  her 
separate  use.  The  intention  here  is  plainly  expressed  by  the  donee 
of  the  power,  that  this  lady  should  take  the  fund  for  her  separate 
use  during  her  life." 

And  in  that  case  it  was  held,  there  having  been  an  absolute 
appointment  in  the  first  instance,  and  then  a  re-settlement  to 
which  the  appointee  could  not  be  taken  to  have  assented,  that  the 
(1)  75  R  B.  246  (1  De  G.  &  Sm.  662). 
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Stroud  appointment  was  absolute,  with  a  subsequent  limitation  to  the 
Norman,  separate  use  of  the  married  woman  for  her  life.  Here  there  is  an 
absolute  appointment  to  one  daughter,  and,  in  the  event  of  her  not 
doing  a  certain  act,  then  over  to  another.  The  difference  between 
a  mere  condition  to  devest  a  gift  and  a  limitation  over,  will  occur 
to  every  one.  In  no  case  is  it  more  apparent  than  in  a  limitation 
of  property  to  A.  for  life,  with  a  declaration,  that  in  the  event  of 
his  bankruptcy  it  should  cease,  or  that  he  should  have  no  power  of 
assigning  it,  as  in  the  case  of  Brandon  v.  Robinson  (1).  In  such  a 
case  the  condition  is  void,  and  the  disposition  of  the  property  is 
absolute.  But,  if  there  be  not  merely  a  condition  but  a  limitation 
over  on  the  given  event,  then  it  takes  effect.  So,  here,  an  appoint- 
ment may  be  made  to  one  object ;  and,  on  a  certain  condition  not 
being  complied  with,  there  may  be  a  limitation  of  the  property 

[  *33i  ]  over ;  and  *there  is  no  authority  which  militates  with  this  view. 
Sadlei*  V.  Pratt  (2)  was  a  case  in  which  a  woman  had  children  by 
two  different  husbands,  and  had  a  power  of  appointment  in  favour 
of  one  only  of  those  classes,  and  she  made  an  appointment  in 
favour  of  all  of  the  children  of  both  classes;  and,  in  order  to 
establish  that  arrangement,  declared,  that,  in  the  event  of  any  of 
the  objects  of  the  power  refusing  to  share  the  fund  with  the  other 
children,  the  child  so  refusing  should  not  have  any  part  of  the 
trust  property;  and,  if  all  refused,  she  gave  the  whole  to  the 
youngest  of  the  objects  of  the  power.  That  was  clearly  a  device  to 
give  part  of  the  fund  to  the  family  who  were  not  objects  of  the 
power;  and  Lord  St.  Leonards  says,  that  "this  ingenious  device 
was  considered  void  "  (^).  But  that  was  not  because  it  was  a  con- 
dition that  could  not  hold,  but  because  it  was  a  scheme  for  effecting 
an  improper  object,  namely,  transferring  the  fund  to  parties  who 
were  not  entitled  to  it.  Here  the  scheme  is  to  provide  for  all  the 
family  who  are  objects  of  the  power ;  and,  if  the  sons  take  the 
property  from  their  sisters,  they  are  to  have  nothing  under  the 
appointment ;  but  if  not,  then  they  are  to  take  by  appointment 
the  whole  fund.  That  is  a  perfectly  just  scheme.  Mrs.  Stroud 
and  her  trustees  are  bound  to  elect  whether  they  will  take  under 
the  appointment  or  not;  and  I  must  have  some  evidence  which 
course  is  more  for  the  benefit  of  the  persons  entitled  under  her 
settlement. 

Mr.  Stevens  suggested,  that,  by  filing  the  bill,  Mrs.  Stroud  had 

(1)  11  R  E.  226  (18  Ves.  429).  (3)  Sugd.  Pow. 

(2)  35  E.  E.  102  (5 -Sim.  632). 


VOL.  CI.] 


1854.     CH.     KAY,  881—882. 


685 


elected  to  take  the  benefits  given  by  her  father's  will,  and  not  under 
the  appointment. 

The  Vice-chancellor  said,  that  the  bill  was  by  the  trustees  of 
her  settlement  seeking  the  direction  of  the  Court,  and,  therefore, 
could  not  be  an  election. 

Declare,  that,  under  the  appointment  made  by  the  deed-poll  of 
the  16th  of  July,  1850,  the  plaintiff  Mary  Catherine  Stroud  became 
entitled  to  the  several  sums  thereby  appointed  to  her,  subject  to  the 
appointment  and  limitation  over  of  the  said  sums  to  the  defendants 
(the  brothers),  in  the  event  of  the  said  plaintiff  or  her  assigns  not 
releasing,  upon  the  request,  in  writing,  of  the  said  Mary  Norman, 
her  executors  or  administrators,  all  the  share  of  the  plaintiff  in  the 
property  held  under  the  trusts  of  the  will  of  her  father  James 
Ormond  Norman ;  and  declare,  that,  a  request  having  been  made 
by  the  executors  of  the  said  Mary  Norman,  by  notice  in  writing, 
dated  the  12th  of  February,  1858,  that  such  release  should  be 
made,  the  plaintiff  Mary  Catherine  Stroud  and  the  plaintiff  Marma- 
duke  Homidge,  as  her  trustee  under  the  settlement  made  on  the 
marriage  of  the  said  Mary  Catherine  Stroud,  dated  the  7th  of  June, 
1844,  are  bound  to  elect,  whether  they  will  accept  the  appointment 
made  by  the  said  Mary  Norman  ;  and  if  they  should  elect  to  do  so, 
then  that  a  proper  release  ought  to  be  executed  of*  all  the  share  and 
interest  of  the  plaintiff  Mary  Catherine  Stroud  in  the  property 
held  under  the  trusts  of  the  said  will  of  her  late  father,  except  the 
said  sum  of  1,498Z.  10«.  Id.  Consols,  part  of  the  said  trust  property. 

Inquiry,  at  chambers,  whether  it  would  be  for  the  benefit  of  all 
parties  interested  under  the  said  settlement,  to  take  under  the  said 
appointment ;  and,  if  so,  then  decree  that  they  execute  a  release  to 
the  defendants  (the  brothers),  of  &c.  Tax  costs,  and  pay  them  out 
of  the  fund  taken  by  the  plaintiff  under  such  election. 


Stboud 

V, 

NOBMAN. 


[  332  ] 


SHAK8HAW  v.  GIBBS. 

(Kay,  333—340  ;  S.  C.  23  L.  J.  Ch.  451  ;  18  Jur.  330.) 

A  tenant  for  life  of  an  estate  subject  to  a  mortgage  is  not  liable,  as 
between  himself  and  the  remainderman  or  reversioner  in  fee,  to  pay  out  of 
the  rents  and  profits  of  the  estate  arrears  of  interest  on  the  mortgage, 
which  accrued  due  during  the  life  of  a  preceding  tenant  for  life,  who  died 
insolvent ;  but  the  arrears  are  primarily  a  charge  upon  the  inheritance. 

A  second  tenant  for  life  cannot  charge  upon  the  inheritance  money 
expended  by  him  in  repairs,  which  ought  to  have  been  performed  by  the 
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Shabshaw  firs^  tenant  for  life,  unless  the  expense  was  occasioned  by  wilful  waste 

r.  done  by  him. 

GiBBS  ]3y  ^  marriage  settlement,  the  father  of  the  intended  husband  agreed  to 

settle  a  money  bond  and  certain  real  estates  on  the  intended  husband  and 
wife,  during  their  joint  lives ;  and,  after  the  death  of  the  husband,  if  the 
wife  should  surviye,  on  her  for  life,  and,  after  her  decease  or  second 
marriage,  upon  the  children  ;  and  it  was  agreed,  that,  if  the  husband 
should  die  before  his  wife,  three  trustees  should  be  appointed  to  take  care 
of  the  property  for  the  child  or  children  of  the  marriage.  The  muaniage 
was  solemnised,  and  there  was  is^ue  of  it.  The  husband's  father  diedt 
leaving  his  son,  the  husband,  his  sole  executor,  who  thereupon  took 
possession  of  the  bond,  and  deposited  it  with  his  bankers,  who  had  no 
notice  of  the  settlement,  to  secure  a  loan  from  them.  The  husband  then 
died  insolvent,  leaving  his  wife  surviving.  In  a  suit  concerning  the  trust 
property,  trustees  thereof  having  been  appointed  by  the  Court:  Held, 
that  they  might  redeem  the  bond  by  raising  money  for  that  purpose  out 
of  other  ports  of  the  property  included  in  the  settlement. 

Bt  an  indenture  of -settlement,  dated  the  Slst  of  May,  1844, 
between  William  Sharshaw  of  the  first  part,  Mary  Esther  Camber, 
afterwards  his  wife,  of  the  second  part,  and  Thomas  Sharshaw, 
father  of  the  said  William  Sharshaw,  of  the  third  part,  certain 
hereditaments  therein  described,  sabject  to  a  mortgage  to  William 
Bolton,  and  also  a  bond  for  790!.,  with  interest  at  51.  per  cent.,  were 
granted  by  the  said  Thomas  Sharshaw  to  the  said  William 
Sharshaw  and  Mary  Esther,  afterwards  his  wife,  "  upon  the  follow- 
ing terms  and  conditions,  namely,  that  the  whole  of  the  said  property 
should  be  enjoyed  by  the  said  William  Sharshaw  and  Mary  Esther, 
afterwards  his  wife,  during  their  joint  natural  lives,  and  in  case  of 
the  decease  of  the  said  William  Sharshaw  before  the  said  Mary 
Esther  Sharshaw,  then  that  she  should  enjoy  the  said  property 
during  the  term  of  her  natural  life,  or  until  the  time  that  she  might 
marry ;  well  understood,  that,  at  her  death  or  marrying,  the  said 
enjoyment  should  cease,  and  the  said  property  should  then  belong 
to  the  child  or  children'*  of  the  marriage  then  intended ;  and  in  the 
event  of  the  death  of  the  said  William  Sharshaw  before  his  said 
intended  wife,  it  was  thereby  agreed  that  three  trustees  should  be 
appointed  to  take  care  of  the  property  for  the  child  or  children 
of  the  marriage. 
[  334  ]  The  marriage  was  celebrated,  and  there  was  issue  of  it  one  child. 

The  bond  remained  in  the  possession  of  the  said  Thomas  Sharshaw 
until  his  death  on  the  22nd  of  December,  1847,  when  it  was  taken 
possession  of  by  the  said  William  Sharshaw  as  his  sole  executor. 
William  Sharshaw  deposited  the  bond  with  the  Warwick  and  Leaming- 
ton Bank,  as  a  security  for  money  which  he  borrowed  from  them  ; 
and  the  Bank  had  no  notice  that  the  bond  was  subject  to  any  trusts. 
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The  said  William  Sharshaw  died  insolvent  on  the  17th  of  March,    Shabshaw 
1850,  leaving  his  wife  and  child  surviving.  Oibbs. 

Three  persons  were  appointed  trustees  of  the  settlement  by  the 
decree  of  the  Court  in  this  suit,  dated  the  25th  of  November,  1852. 
On  the  14th  of  June,  1850,  a  sum  of  106^.  was  due  to  the  Bank  in 
respect  of  their  loan ;  and  it  was  discharged  by  Mary  Esther 
Sharshaw  out  of  her  life  income.  At  the  death  of  William  Sharshaw, 
there  was  due  to  the  said  William  Bolton  for  arrears  of  interest  on 
his  mortgage,  a  sum  of  843!.,  which  the  trustees  paid  off  out  of  the 
moneys  which  they  received  in  respect  of  the  bond.  The  trustees 
also  expended  1601.  in  repairs  of  the  houses  and  buildings  on  the 
estate  comprised  in  the  settlement,  which  ought  to  have  been  done 
in  the  lifetime  of  William  Sharshaw. 

The  trustees  now  presented  their  petition,  praying,  amongst 
other  things,  that  they  might  be  at  liberty  to  raise  by  sale  or  mort- 
gage of  the  said  settled  hereditaments,  or  a  competent  part  thereof, 
the  said  three  sums  of  money  so  expended. 

Mr.  Spencer  FoUett^  Q.C.,  and  Mr,  Kinglake^  for  the  petition. 

Mr.  A.  J.  Lewis,  for  the  respondents,  as  to  the  arrears  *of       [  *335  ] 
interest  on  the  mortgage,   cited   Tr(icy  v.  Lady  Hereford  (l)  and 
Lord  Penrhyn  v.  Huglies  (2).   *     *     * 

Mr.  Spencer  Follett,  Q.C.,  in  reply,  [mentioned  the  case  of 
Caulfield  v.  Maguire  (3),  where  Sir  E.  B.  Suodbn,  Lord  Chancellor 
of  Ireland,  declined  to  follow  Penrhyn  v.  Hughes  (2)  upon  this  point. 
He  cited  also,  as  to  the  repairs,  Harris  v.  Poyner  (^)]. 

The  Vige-Ghancellor  reserved  his  judgment.  [  336  ] 

Vicb-Chancbllor  Sir  W.  Page  Wood  :  Feb.  u. 

The  question  in  this  case  is  with  reference  to  three  sums  of 
money  which  the  trustees  of  a  certain  settlement,  made  on  the 
marriage  of  Mr.  and  Mrs.  Sharshaw,  required  to  raise,  together 
with  other  moneys,  which  it  is  not  disputed  should  be  raised,  out  of 
the  trust  property.  The  three  sums  in  question  are  a  sum  of  1061., 
which  is  wanted  for  the  purpose  of  redeeming  a  bond  from  certain 
bankers,  with  whom  it  was  deposited  by  the  executor  of  the  obligee 

(1)  2  Br.  0.  C.  128.  (3)  69  B.  R.  254  (2  Jo.  &  Lat.  160). 

(2)  5  Ves.   106,  overruled  on  this         (4)  94  R.  R.  629  (1  Drew.  174). 
point. 
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SHAB8HAW  as  a  security  for  a  loan  made  to  him  by  the  Bank ;  a  sum  of  843i., 
GIBBS.  which  is  required  to  pay  off  arrears  of  interest  which  have  accrued 
due  upon  a  mortgage,  and  which  ought  to  have  been  paid  by  the 
former  tenant  for  life  of  the  mortgaged  estate ;  and  the  remaining 
sum  is  a  sum  of  160i.,  which  has  been  required  for  repairs  which 
ought  to  have  been  executed  by  the  former  tenant  for  life,  and 
which  are  said  to  have  been  necessary  before  the  premises  could  be 
re-let. 

With  respect  to  the  bond,  I  think  that  the  sum  required  to 
redeem  it  must  necessarily  be  raised  and  paid  ;  for,  the  bond  being 
in  the  hands  of  the  executor  of  the  obligee,  he  deposited  it  with  the 
[  •337  ]  Bank,  and  there  was  nothing  to  *give  them  notice  that  he  was  wrong 
in  so  doing.  It  might  be  requisite  for  him  to  raise  money  for  the 
immediate  exigencies  of  the  estate.  I  think  the  trustees  could  not 
get  the  bond  back  without  satisfying  that  lien  so  imposed  upon  it ; 
and,  it  being  admitted  that  the  executor  of  the  obligee,  the  person 
primarily  liable  to  pay  it,  has  died,  leaving  no  assets,  I  think  that 
the  redemption-money  must  be  a  charge  upon  the  trust  property  in 
this  case.  With  regard  to  the  repairs,  I  think  that  I  cannot  allow 
them  to  be  a  charge  on  this  property.  No  doubt,  if  the  sum  had 
been  very  large,  or  a  case  of  wilful  waste  by  the  former  tenant  for 
life  had  been  made  out,  that  might  have  been  a  reason  for  having 
the  money  which  would  be  necessary  for  the  purpose  of  putting  the 
property  into  a  proper  state  of  repair  raised  out  of  the  estate, 
because  the  tenant  for  life  would  have  taken  away  part  of  the  bulk 
of  the  estate.  The  amount  required  is  160L  The  present  tenant 
for  life  wished  to  have  the  property  re-let,  and  has  allowed  that 
sum  to  be  taken  out  of  the  rents,  with  the  understanding  that  it  was 
to  be  recouped.  I  think  that  the  sum  is  not  of  a  sufficient  amount 
to  call  for  a  special  inquiry ;  and  the  repairs  themselves  are  not 
likely  to  be  of  that  nature  which  would  justify  the  expense  of  such 
an  inquiry,  with  the  view  of  making  them  a  charge  upon  the  inheri- 
tance. I  cannot  say  that  the  present  tenant  for  life  was  bound  to 
make  these  repairs ;  but,  having  made  them,  I  think  the  expenses 
of  making  them  cannot  now  be  charged  upon  the  inheritance. 

The  remaining  point  is,  as  to  the  arrears  of  interest  upon  the 
mortgage  debt.  I  have  taken  some  pains  to  inform  myself  upon 
this  question,  because  Mr.  Letvis  mentioned  two  cases,  which  raised 
a  doubt,  whether  or  not  a  tenant  for  life  of  a  reversion  can  hold  liis 
life  estate  when  it  falls  into  possession,  without  discharging  the 
arrears  of  interest  which  accrued  during  the  life  of  the  preceding 
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♦tenant  for  life;   or  whether  he  can  insist  upon  these  being  a    Sharshaw 
charge  upon  the  estate  as  between  him  and  the  persons  entitled  to       gibbs. 
the  fee  simple,  subject  to  his  life  estate.     The  first  of  these  cases,       [  *338  ] 
Tracy  v.  LcLdy  Hereford  (i),  did  not  appear  to  bear  out  the  argu- 
ment;  but  Lord  Thurlow  there  made  some  observations  which 
tend  to  show,  that  there  was  formerly  some  notion  of  ascertaining 
the  claims  as  between  the  tenant  for  life  and  the  reversioner,  and 
adjusting  the  proper  proportion  to  be  borne  by  each.     He  says 
there  is  no  recent  instance  of  valuing  the  life  interest  and  the 
reversion,  in  order  to  see  to  what  amount  each  should  be  charged 
in  such  a  case. 

The  next  case  cited  was  that  of  Lord  Penrhyn  v.  HugheB  (2),  the 
facts  of  which  were  extremely  simple.  There,  the  mortgagee  had 
bought  the  estate  of  the  tenant  for  life  in  possession,  and  then 
sought  to  charge  the  interest,  which  had  accrued  due  during  the 
time  which  had  elapsed  before  he  bought  this  estate,  upon  the 
reversion.  There  were  two  answers  to  this :  one,  that  he  came  in 
under  a  person  whose  duty  it  was  to  keep  down  that  interest,  and 
against  whom  a  bill  could  have  been  filed  by  the  reversioner  to 
compel  him  to  keep  it  down;  and  the  mortgagee  claiming  under 
him  could  not  be  in  a  better  position,  and  could  not  charge  upon 
the  reversion  the  interest  which  the  tenant  for  life  could  not  have 
BO  charged.  Another  answer,  which  is  applicable  also  to  the  case 
which  was  argued  on  Saturday  last  before  the  full  Court  of 
Appeal  (a),  might  have  been,  that  the  mortgagee  was  trying  to  turn 
interest  into  principal,  which  the  Court  never  allows.  He  was 
doing  that  under  a  claim  of  having  purchased  the  life  estate; 
and  if  the  mortgagee,  in  this  case,  had  bought  the  life  estate  in 
remainder,  as  in  the  *ca8e  before  the  full  Court  of  Appeal,  the  L  *339  ] 
charge  for  the  interest  would  fall  upon  him.  The  mortgagee  had 
originally  a  right  to  claim  the  interest  as  he  pleased  against  the 
corpus  of  the  estate,  or  out  of  the  rents  and  profits ;  but,  if  he  has 
lain  by  and  allowed  the  interest  to  accumulate,  and  he  then 
purchases  the  life  estate  in  possession,  he  is  not  to  be  allowed  to 
say  that  he  will  stand  upon  that  estate  and  will  charge  the  arrears 
of  interest  as  principal,  and  so  turn  it  into  compound  interest. 
He  cannot  do  that,  for  two  reasons :  He  is  still  a  mortgagee, 
though  he  has  purchased  the  life  estate,  and,  therefore,  he  cannot 
turn  interest  into  principal ;  and  secondly,  he  cannot  make  this 

(1)  2  Br.  C.  C.  128.  (3)  Whithread  v.   Smith,   98  E.  IL 

(2)  5  Ves.  99.  285  (S  D.  M.  &  G.  741). 
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Shabshaw    claim,  because  he  has  chosen  to  lie  by  in  his  own  favour,  and  is 
OiBBs.       attempting  to  throw  the  interest,  which  he  himself  has  allowed  to 
remain  unpaid,  upon  the  whole  estate. 

In  this  case,  Mrs.  Sharshaw  is  in  neither  of  these  positions. 
However,  in  Lard  Penrhyn  v.  Huglus  (1),  Lord  Alvanlbt  considers 
it  to  have  been  established  by  Tracy  v.  Lady  Hereford  (2),  (and,  I 
suppose,  from  the  note  which  it  appears  was  furnished  to  him  by 
Mr.  Richards,  for  it  certainly  does  not  so  appear  in  the  report  of 
that  case  in  Brown,)  that  a  tenant  for  life  in  remainder  must  bear 
all  arrears  of  interest  which  accrued  during  the  life  of  the  preced- 
ing tenant  for  life.  I  ventured  to  say,  that  I  could  not  understand 
any  possible  principle  on  which  that  could  be  arranged.  It  seems 
like  making  A.  pay  the  debt  of  B. ;  and  I  used,  unconsciously, 
words  similar  to  those  used  by  Lord  St.  Leonards  in  the  case  of 
Caul  field  V.  Maguire  (3).  It  was  the  duty  of  the  reversioner,  as 
much  as  of  the  tenant  for  life  in  remainder,  to  see  that  the  tenanit 
for  life  paid  the  interest;  he  could  take  steps  to  redeem,  if  he 
chose ;  and  I  cannot  see  any  principle  on  which  the  second  tenant 
for  life  is  to  be  charged  with  a  debt  which  was  not  his,  any  more 
[  *340  ]  than,  if  the  estate  were  in  ^moieties,  the  owner  of  one  half  should 
be  liable  to  pay  the  debt  of  the  owner  of  the  other. 

In  the  case  of  Caulfield  v.  Maguire  (4),  Lord  St.  Lbonabds 
observed,  that  he  thought  Lord  Alvanlbt  had  extracted  from 
Tracy  v.  Lady  Hereford  (2),  a  rule  which  is  not  to  be  found  in  that 
authority,  and  that  he  should  not  follow  that  rule.  I  therefore 
think  that  I  am  not  fettered  by  any  authority ;  though  the  case 
before  the  full  Court  of  Appeal  went  somewhat  beyond  Lord 
Penrhyn  v.  Hughes  (i). 

But  here  the  question  is  between  the  second  tenant  for  life  and 
the  reversioner,  whether  the  interest  which  the  mortgagee  might 
have  obtained  during  the  life  of  the  former  tenant  for  life,  is  to  be 
charged  on  the  life  estate  in  remainder,  or  on  the  inheritance ;  and 
I  am  of  opinion  that  there  is  no  duty  to  pay  this  interest  imposed 
upon  the  second  tenant  for  life,  as  between  her  and  those  who  are 
entitled  to  the  interest  in  fee  simple  subject  to  her  life  estate. 

Tiie  Court  being  of  opinion  that  the  corpus  of  the  settled 
estates,  subject  to  the  mortgage,  was  properly  charged  with  the 
sum  of  848/.,  being  the  interest  which  accrued  due  in  the  lifetime 

(1)  5  Vee.  99  Lat.  160). 

(2)  2  Br.  C.  C.  128.  (4)  69  B.  B.  254  (2  Jo.  &  Lat.  160). 

(3)  69  B.  B.  254,  see  p.  267  (2  Jo.  & 
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of  the  late  tenant  for  life  William  Sharshaw ;  and  it  being  admitted 
that  he  died  insolvent ;  and  the  said  sum  having  been  paid  by  the 
trustees  out  of  the  proceeds  of  the  bond,  being  other  part  of  the 
settled  property,  and  the  Court  being  of  opinion  that  they  should 
be  allowed  the  same  in  account, — Order  to  raise  the  required  sums, 
except  the  1602.  for  repairs,  and  the  proper  costs,  including  the 
costs  of  this  application. 


Sbarshaw 

r. 
GiBBS. 


FORBES  V.   FORBES  (J). 

(Kay,  341—368 :  8.  C.  23  L.  J.  Ch.  724 ;  18  Jur.  642 ;  2  W.  E.  253.) 

A  man  cannot  have  two  domicils,  at  least  with  reference  to  the  succession 
to  his  personal  estate. 

Legitimate  children  acquire  by  birth  the  domicil  of  their  father. 

An  infant  cannot  change  his  domicil  by  his  own  act. 

A  new  domicil  cannot  be  acquired  except  by  intention  and  act;  but, 
being  in  itinert  to  the  intended  domicil,  is  a  sufficient  act  for  this  purpose. 

An  engagement  to  serve,  and  actual  service  in  the  Indian  army,  under  a 
commission  from  the  East  India  Company,  when  the  duties  of  such  an 
appointment  necessarily  require  residence  in  India  for  an  indefinite  period, 
confers  upon  the  officer  an  Anglo-Indian  domicil ;  for  the  law,  in  such  a 
case,  presumes  an  intention  consistent  with  his  duty,  and  holds  his 
residence  to  be  animo  et  facto  in  India.  And  this,  even  if  he  have  property 
in  the  country  which  was  his  domicil  of  origin. 

An  Anglo-Indian  is  not,  for  all  purposes,  an  English  domicil. 

A  domiciled  Scotchman,  having  ancestral  property  but  no  house  in  his 
native  country,  by  accepting  a  commission,  and  serving  in  the  Indian  army, 
abandoned  his  domicil  of  origin,  and  acquired  an  Anglo-Indian  domicil. 
He  afterwards  attained  the  rank  of  General  in  the  Indian  army,  and  was 
made  colonel  of  a  regiment,  and  then  left  India  with  the  intention  of  not 
returning  thither,  but  came  to  Great  Britain,  where  he  lived  part  of  the 
year  in  a  house  which  he  had  built  on  his  estate  in  Scotland,  and  part  in  a 
hired  house  in  London,  under  circumstances,  which,  if  he  had  been  a  single 
man,  would  have  given  him  again  a  Scotch  domicil;  but  his  wife  and 
establishment  of  servants  resided  constantly  at  the  house  in  London :  Hold, 
that  this  fact  counterbalanced  the  effect  of  the  other  circumstances,  and 
proved  that  his  intention  was  permanently  to  reside  in  England ;  and  that, 
therefore,  he  must  be  considered  to  have  abandoned  his  acquired  domicil  in 
India,  and  acquired,  by  choice,  a  new  one  in  England. 

Nathaniel  Forbes,  afterwards  General  Forbes,  was  born  in 
Scotland  of  Scotch  parents,  his  father  being  possessed  of  an  estate 
in  that  country,  called  Auchernach,  on  which,  however,  there  was 
then  no  house. 


(1)  Haldane  v.  Echfwd  (1869)  L.  E. 
8  Eq.  631,  642,  21  L.  T.  87 ;  Aitchuim 
V.  Dixon  (1870)  L.  1«.  10  Eq.  589,  595, 
39  L.  J.  Ch.  705,  23  L.  T.  97 ;  Dott^las 
V.  2>ott^?(w(1871)L.B.12Eq.617,647, 
41  L.  J.  Oh.  74,  25  L.  T.  530.  The 
cases  relating  to  Anglo -Indian  domicil 
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under  the  old  East  India  Company  are 
anomalous  and  exceptional.  See  Ex 
parte  Cunningham  (1884)  13  d  B.  D. 
418  ;  see  also  Dicey,  Conflict  of  Laws, 
2nd  ed.  156,  and  authorities  there 
cited.— 0.  A.  S. 
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FoRBEH  In  December,  1786,  being  at  that  time  a  lieutenant  on  half-pay 

KOBBE8.  i"^  *^®  102nd  Foot,  a  disbanded  regiment,  he  contracted  a  marriage 
with  a  Scotch  lady ;  and  that  marriage  having  been  secret,  and 
its  validity  being  questioned,  the  ceremony  was  again  solemnised 
formally  between  them  on  the  16th  of  July,  1787.  By  a  settle- 
ment in  the  Scotch  form,  made  previously  to  the  second  ceremony 
of  marriage,  and  dated  on  the  14th  of  July,  1787,  the  father  of  the 
lady  settled  certain  property  upon  the  said  Nathaniel  Forbes  ;  and 
the  said  Nathaniel  Forbes  bound  himself,  on  succeeding  to  the  said 
estate  of  Auchemach,  to  settle  half  of  it  upon  his  wife  for  life, 
after  his  death,  if  she  should  survive  him.  There  was  issue  of  this 
marriage  one  son  only,  named  Charles,  who  was  bom  in  1787. 
Shortly  after  the  formal  celebration  of  the  marriage,  Nathaniel 
[  ♦342  1  Forbes  obtained  an  appointment  in  the  *service  of  the  East  India 
Company  ;  and  in  December,  1787.  being  still  under  age,  he  sailed 
for  India,  leaving  his  wife  with  her  parents  in  Scotland,  where  she 
resided  until  1796,  when  she  joined  him  in  India;  and  they 
remained  there  together  until  1808,  when  he  obtained  a  furlough, 
and  they  returned  to  Scotland. 

In  May,  1794,  the  father  of  Nathaniel  Forbes  died,  and  he, 
having  before  that  time  attained  the  age  of  twenty-one,  thereupon 
became  entitled  in  possession  to  the  estate  at  Auchemach,  subject 
to  the  said  settlement.  During  his  residence  in  India,  he  main- 
tained a  correspondence  respecting  this  estate  with  persons  in 
Scotland ;  and  upon  his  return  to  Scotland,  in  1808,  he  built  a 
house  there,  and  furnished  it,  and  made  some  improvements  in  the 
grounds;  and  he  resided  in  lodgings  in  the  neighbourhood  of 
Auchemach,  or  near  London,  until  1812,  when  he  and  his  wife 
again  sailed  to  India,  where  they  remained  until  1818,  when  his 
wife  returned  alone  to  England.  In  1822,  Nathaniel  Forbes,  who 
had  then  attained  the  rank  of  General,  and  was  colonel  of  a 
regiment,  also  left  India,  intending  not  to  return  thither,  and  came 
to  England,  and  took,  by  the  week,  a  furnished  housQ  in  Sloane 
Street,  Chelsea,  where  he  lived,  until  June,  1828,  with  his  wife  and 
son,  and  an  establishment  of  servants  whom  he  had  hired.  In 
June,  1828,  he  went  with  his  wife  and  son  to  Auchemach.  At  the 
same  time,  he  took,  on  a  lease,  which  he  renewed  in  May,  1850^  a 
house  in  Sloane  Street,  and,  until  1841,  he  spent  his  summers  at 
Auchemach,  and  his  winters,  from  December  to  April,  in  Sloane 
Street;  but  from  1841,  until  his  death  in  August,  1851,  he  resided 
altogether  in  Sloane  Street,  and  there  he  died. 
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On  the  9th  of  February,  1826,  the  said  Charles  Forbes,  the  only       Fokbbs 
son  of  Nathaniel  Forbes,  died  in  England  unmarried.    In  1885,      fombs. 
Nathaniel  Forbes  purchased  another  house  and  estate  in  Scotland, 
called  Dunnottar,  for  80,000/. 

In  1812,  before  his  return  to  India,  Nathaniel  Forbes  took  steps,       [  343  ] 
with  the  concurrence  of  his  wife  and  son,  to  revoke  his  marriage 
settlement,  saying,  that  he  wished  by  will  to  make  a  suitable  pro- 
vision for  his  wife,  and  do  away  with  "the  trifling  settlement" 
made  on  their  marriage. 

In  the  course  of  his  voyage  from  India,  in  1822,  General  Forbes 
formed  an  intimacy  with  a  woman,  who  was  one  of  the  passengers, 
which  he  afterwards  continued.  By  this  woman  he  had  three 
illegitimate  children. 

After  the  death  of  his  only  lawful  son  the  said  Charles  Forbes,  the 
General  attempted  to  revive  his  marriage  settlement,  and,  with  that 
view,  had  it  registered  at  Aberdeen,  for  the  purpose,  as  was  alleged, 
of  defeating  his  wife's  claims  upon  his  property  under  the  Scotch 
law,  if  she  should  survive  him.  After  having  done  this.  General 
Forbes  executed  certain  deeds  of  entail  according  to  the  Scotch 
law,  by  which  he  settled  the  estates  of  Auchernach  and  Dunnottar 
on  his  illegitimate  children  and  their  issue  in  strict  settlement. 

By  his  will,  made  at  Aberdeen  in  the  Scotch  form,  and  dated  on 
the  8th  of  January,  1840,  General  Forbes  gave  to  his  trustees  and 
executors  all  his  estate,  real  and  personal,  in  trust  to  pay  his  debts, 
funeral  expenses,  and  legacies,  and  to  make  such  addition  to  the 
provisions  already  made  for  his  wife  as  would  "  enable  her  to  enjoy 
a  life-rent  annuity  in  the  whole  of  1,000/. ;  '*  and  he  gave  her  a 
life  interest  also  in  the  lease  of  his  house  in  London,  and  in  the 
plat^  and  furniture  there  at  his  death,  on  condition  that  she  should 
release  all  claims  under  their  contract  of  marriage  or  otherwise ; 
and  the  said  testator  directed,  that,  after  accomplishing  all  the  other 
purposes  of  the  trusts  thereby  declared,  the  said  trustees  should  lay 
out  and  invest  the  whole  accumulations  of  rents  and  interests  *of  [  •344  ] 
his  hereditable  estates  and  debts,  together  with  the  whole  produce 
of  his  personal  means  and  estate,  and  the  interest  accruing  on  the 
accumulations,  in  the  purchase  of  land  and  heritages  situated  as 
near  and  convenient  as  they  could  be  reasonably  had  to  his  said 
estates  of  Auchernach  and  Dunnottar,  and  should  settle  and  secure 
the  land  and  heritages  so  to  be  purchased  by  a  deed  or  deeds  of 
strict  entail  upon  the  series  of  heirs  tliereinafter  mentioned,  and 
under  the  same  conditions,  provisions,  limitations,  restrictions,  clauses 
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Forbes  prohibitory,  irritant,  and  resolutive,  and  other  clauses,  as  were 
Forbes.  contained  in  the  said  entails  of  the  estates  of  Anchernach  and 
Dnnnottar ;  with  the  addition  thereto,  that,  in  the  deed  or  deeds  of 
entail  so  to  be  executed  by  his  said  trustees,  they  should  introduce  a 
clause  obliging  the  heirs  of  entail  to  occupy  the  mansion-house, 
garden,  and  offices  at  Auchernach  (upon  which  he  had  laid  out  a 
large  sum  of  money)  for  at  least  some  part  of  every  year  after  their 
succession,  unless  in  the  army  or  navy  on  actual  service,  or  otherwise 
employed  in  the  service  of  their  country  ;  and  to  uphold  and  keep  the 
same,  and  also  the  mausoleum  or  burying-place  which  he  meant  to 
make  out  at  Auchernach  (if  the  same  should  be  made  out),  always  in 
good  order  and  repair,  and  also  preserve  entire  the  whole  growing 
wood  about  the  mansion-houses  and  policies  of  Auchernach  and 
Dunnoitar,  and  not  allow  the  same  to  be  cut  down  or  damaged,  so 
as  to  injure  or  affect  the  ornamental  appearance  or  amenity  of  the 
mansion-houses  or  policies  of  either  of  those  estates. 

The  testator  made  two  codicils  to  this  will  when  in  Sloane  Street, 
which  were  dated  respectively  in  July,  1846,  and  September,  1847. 
The  bill  in  this  suit  was  filed  by  the  widow  of  General  Forbes 
against  his  executors,  insisting  that  the  marriage  settlement  was 
t*345]  revoked,  and  claiming  to  be  entitled  by  ♦the  law  of  Scotland  to  a 
moiety  of  the  residue  of  the  personal  estate  of  her  late  husband, 
after  payment  of  liis  debts.  A  cross  bill  was  also  filed  by  one  of 
the  testator's  illegitimate  children  to  establish  the  will  and  for 
administration. 

The  question  to  which  the  argument  was  mainly  addressed  was, 
what  was  the  domicil  of  General  Forbes  at  the  time  of  bis  death  ? 
The  minor  circumstances  relied  upon  in  the  arguments  on  either 
side  are  fully  stated  in  the  judgment,  [and  many  authorities  cited 
in  the  argument  are  also  there  referred  to] . 

Sir  F.  Thesiger,  Mr.  Anderson,  Q.C.,  and  Mr.  A.  J.  Leiois^  for 
the  plaintiflf,  [cited  Marsh  v.  Hutchinson  (i),  SoviervilU  v. 
Someirille(2),  Brown  v.  Smith  (3)] : 

But  if  General  Forbes  did  lose  his  domicil  of  origin,  and  acquire 
[  ♦346  ]      an  Anglo-Indian  ♦domicil,  he  afterwards,  on  his  return  from  India 
in   1822,  abandoned  his  acquired  domicil  and  revived  his  original 
one;  for  he  returned  in  1822  with  the  intention  of  remaining  per- 
manently in  Scotland ;  and  the  various  circumstances  of  this  case 

(1)  28  R.  R.  776  (2  Bos.  &  P.  226).     (3)  92  R.  R.  503  (15  Beav.  444). 

(2)  5  R.  R.  165  (5  Yes.  750J. 
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(see  the  judgment,  infra^  p.  651)  show  that  his  domicil  of  origin  was       Forbes 
revived.     ♦     ♦     »  Fobbbs. 

Su'  R.  Bethell,    Solicitor-General,  Mr.   Rolt,  Q.C.,  and  Mr. 
Beales,  for  the  defendants : 

The  simple  question  of  fact  is,  what  was  the  permanent  habita- 
tion of  General  Forbes  in  this  ease  ?    The  acceptance  of  a  com- 
mission in  the  Indian  service  would,  of  itself,  at  once  give  a  Scotch- 
man an  English  domicil.     That  would  not  be  the  effect  of  a  com- 
mission in  the  English  army,  though  the  holder  of  it  were  ordered 
to  serve  in  England,  or  abroad.     *     *     After  his  *return  he  did  not        r  g^^  -i 
do  any  act  or  manifest  any  intention  to  regain  a  Scotch  domicil.       [  *348  J 
Prinid  facie  the  place  of  a  man  s  death  is  his  domicil,  for  the  purposes 
of  testamentary  succession  :  Ouier  v.  O*  Daniel  (i).     General  Forbes 
lived  in  England  after  his  return,  making  only  summer  excursions 
to  his  Highland  residence,  which  was  not  a  fit  house  for  him  to  live 
at  altogether.    In  England  he  buried  the  remains  of  his  only  lawful 
child ;  and  in  England  his  wife  and  family  of  servants  constantly 
resided.     *     *     (They  relied  also  upon  other  circumstances  which       [  3i9  ] 
are  detailed  in  the  judgment  {post,  pp.  652,  658).) 

Sir  F.  Thesiger,  in  reply.     *     *     * 

Vicb-Chancbllor  Sir  W.  Page  Wood:  Feb. 9. 

The  question  to  be  first  determined  in  this  cause  is  that  of  the  [  362  ] 
domicil  of  the  late  General  Forbes  at  the  time  of  his  decease,  the 
case  of  the  plaintiff  requiring  as  its  foundation  that  the  succession 
to  his  personal  estate  shall  be  regulated  by  the  law  of  Scotland,  or, 
in  other  words,  the  establishment  of  a  Scottish  domicil.  Those 
who  have  been  called  upon  to  express  a  judicial  opinion  upon 
questions  of  domicil  have,  in  numerous  instances,  commenced  by 
acknowledging  the  assistance  they  have  derived  from  the  research 
and  arguments  of  counsel,  and  it  is  assuredly  my  duty  to  make  the 
same  acknowledgment  in  the  present  instance.  I  may  also  adopt 
the  words  of  Lord  Loughborough,  in  Beinpde  v.  Johnstone  (2), 
"  that  if  I  do  not  go  into  the  detail  of  the  argument,  it  is  not  from 
any  disrespect  to  it,  but  that  all  questions  of  succession  are  in  their 
nature  questions  of  positive  law ;  '*  and  I  am  of  opinion,  that  in 
this  case,  as  in  the  case  then  before  him,  the  way  to  a  conclusion,  if 
not  absolutely  cleared,  has  been  suflSciently  indicated  by  authority. 

No  attempt  has  been  made,  at  least  in  our  law,  to  define  domicil. 
(1)  Phillimore,  115.  (2)  3  Ves.  200. 
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Forbes  Definition,  founded  on  etymology,  is  never  satisfactory,  etymology 
Forbes,  being  often  in  itself  onsettled.  That  definition,  which  has  been 
suggested  in  the  present  instance,  "  domum  colo,''  is  scarcely  to  be 
accepted  ;  and  it  is  remarkable,  that,  in  an  early  Boman  writer,  the 
word  is  used  in  direct  opposition  to  its  present  legal  signification; 
for  in  the  *'  Miles  Gloriosus  "  of  Flautus  (i),  the  female  slave  who 
wishes  to  pass  for  a  stranger  at  Ephesus,  says, 

<'  Ostium  (2)  hoc  mihi 
Dondci'Hum  est,     Athenis  domus  ac  herus." 

[  353  ]  I  believe  that  any  apparent  definition,  such  as  a  man's  *'  settled 

habitation,"  or  the  like,  will  always  terminate  in  the  ambiguity  of 
the  word  **  settled,*'  or  its  equivalents,  depending  for  their  interpre- 
tation on  the  intention  of  the  party,  which  must  be  collected  from 
various  indicia,  incapable  of  precise  definition. 

Certain  general  propositions  have,  however,  been  established  or 
recognised  by  decision ;  and,  as  is  observed  by  Lord  Cottenham  in 
Munro  v.  Munro  (s),  it  is  of  the  utmost  importance  not  to  depart 
from  any  principles  which  have  been  established  relative  to  such 
questions,  particularly  if  such  principles  be  adopted  not  only  by  the 
law  of  England,  but  generally  by  the  laws  of  other  countries. 

I  consider  the  following  propositions  to  be  thus  settled: 

1.  That  a  man  cannot,  at  least  with  reference  to  the  law  of 
succession  to  personal  estate,  have  two  domicils  (this  is  treated  as 
settled  by  Lord  Alvanlby,  in  SomerviUe  v.  SoinerviUe  (4)  ). 

2.  That  every  person  born  in  wedlock  acquires  by  birth  the 
domicil  of  the  father ;  and  thus,  except  in  the  case  of  a  nomadic 
horde,  of  which  perhaps,  the  gypsies  are  the  only  instance  in 
Europe,  "  quoi-uvi  plaustra  vagos  rite  traJtunt  domos,''  every  one  must 
have  a  domicil  of  origin ;  and  it  is  therefore  evidently  more  logical 
to  commence  an  investigation  of  the  question  of  a  man's  domicil 
from  a  certain  origin,  namely,  his  domicil  at  birth,  than  from  an 
accidental  circumstance,  such  as  his  place  of  residence  at  his  death. 

8.  That  the  domicil  of  an  infant  cannot  be  changed  by  his  own  act. 
[  *354  ]  4.  That  a  new  domicil  cannot  be  acquired  except  by  "^intention 

and  act,  **  animo  et  facto;  "  and,  apparently,  if  a  man  be  in  itineref 
it  is  a  sufficient  act  for  this  purpose :  see  Sir  John  Leach's  judg- 
ment in  Munroe  v.  Douglas  (6). 

(1)  Act  2,  Scene  5.  (4)  5  R  E.  155  (6  Ves,  749). 

(2)  *' HoHicum"  ill  some  editions.  (o)  5  Madd.  379 ;  questioned,  Uduy 

(3)  61  K.  R.  p.   127  (7  CI.   &  Fin.  v.  Uihy  (1869)  L.  B.  1  Sc.  441. 
p.  876). 
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5.  Afl  a  corollary,  perhaps,  to  the  last  proposition,  the  strongest  Forbes 
intention  of  abandoning  a  domioil  and  actual  abandonment  of  Forbes. 
residence,  will  not  displace  the  domicil  unless  another  be  acquired. 

In  SomerviUe  v.  SomerviUe  (I),  Manro  v.  Douglas  (2),  and  Munro 
V.  Mnnro(S),  and  the  cases  there  cited,  I  think  abundant  authority 
may  be  found  for  the  above  propositions.  There  are  two  questions, 
however,  of  great  importance  in  this  case,  which  are  not  determined 
by  the  above  propositions,  namely : 

1.  What  is  the  effect  upon  domicil  of  an  engagement  to  serve 
and  actual  service  in  India,  under  a  commission  in  the  Indian 
army  ? 

2.  What  must  be  the  conclusion  as  to  domicil  in  a  case  where  the 
party  has  held  and  occupied  two  residences,  situate  in  different 
countries  ? 

I  shall  consider  the  authorities  upon  these  two  points  after  I  have 
stated  the  facts  to  which  the  law  has  in  this  case  to  be  applied. 
The  life  of  the  testator  may  be  conveniently  divided  into  three 
periods  for  this  purpose.  The  first,  ending  on  his  return  from  India 
in  1808;  the  second,  on  his  return  from  his  second  residence  in 
India  in  1822 ;  and  the  third,  the  period  from  1822  to  his  death. 

The  testator.  General  Forbes,  was  bom  in  Scotland,  of  Scottish 
parents.    His  father  was  not  only  domiciled  there,  but  was  the  owner 
of  an  estate  called  Auchemach,  which  *had  descended  to  him  from       C  *3^^  3 
his  ancestors,  on  which,  however,  there  was  then  no  residence. 

The  testator,  in  1786  or  1787  (the  date  is  in  dispute),  being 
yet  under  age,  and  having  a  commission  in  the  Eang's  army  of 
lieutenant,  and  apparently  also  a  dormant  appointment  as  cadet  in 
the  Indian  army,  married  the  plaintiff,  his  cousin,  also  a  Scottish 
lady;  and  such  marriage  was  had  in  Scotland,  and  a  Scottish 
settlement  was  made  on  or  after  the  marriage. 

He  soon  afterwards  went  out  to  India,  under  his  appointment  in 
the  Indian  army,  leaving  his  father  and  his  wife  in  Scotland,  and 
being  still  under  age. 

There  can  be  no  doubt,  therefore,  that  his  domicil  of  origin  was 
Scottish,  and  that  such  domicil  continued  until  he  attained  his  age 
of  twenty-one. 

This  he  did  before  1794,  when  his  father  died,  and  the  paternal 
or  rather  ancestral  property  of  Auchemach  descended  upon  him. 

His  wife,  in  1787,  was  near  her  confinement,  and  in  that  year 

(1)  6  K.  R.  166  (6  Ves.  749).  v.  Udny  (1869)  L.  K  1  Sc.  441. 

(2)  6  Madd.  379  ;  queetioned,  Udiuj         (3)  61  W.  R.  103  (7  CL  &  Fin.  876). 
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FoBBEs      had  a  son,  named  Charles.    In  1796  she  also  went  out  to  India,  to 
Forbes,      join  her  husband  there. 

There  was  at  this  time  no  residence  at  Auchernach,  nor  any 
other  residence  belonging  to  the  testator  in  Scotland;  but  the 
testator  took  great  interest  in  the  estate,  and  kept  up  a  correspon- 
denee  on  the  subject  with  persons  in  Scotland.  He  and  his  wife 
remained  in  India  till  1807,  when  they  left  India,  the  testator  being 
on  furlough,  and  arrived  in  England  in  1808. 

The  question  here    arises,  whether,  before  1807,  the  Scotch 
[  *356  ]       domicil  of  the  testator  ceased  by  the  acquisition  of  *an  Indian  or 
Anglo-Indian  domicil :  and  I  am  of  opinion  that  it  did. 

I  think  that  this  point  is  concluded  by  the  case  of  Bruce  v. 
Bruce  {1%  which  has  been  followed  by  several  subsequent  cases, 
such  as  Munro  v.  Douglas  (2)  and  Craigie  v.  Letvin  (3). 

I  apprehend  that  the  question  does  not  turn  upon  the  simple 
fact  of  the  party  being  under  an  obligation  by  his  commission  to 
serve  in  India;  but  when  an  officer  accepts  a  commission  or 
employment,  the  duties  of  which  necessarily  require  residence  in 
India,  and  there  is  no  stipulated  period  of  service,  and  he  proceeds 
to  India  accordingly,  the  law,  from  such  circumstances,  presumes 
an  intention  consistent  with  his  duty,  and  holds  his  residence  to  be 
animo  et  facto  in  India. 

I  do  not  think  that  his  being  a  lieutenant  on  half-pay  in  a 
disbanded  King's  regiment  aiSects  the  question.  Some  reliance  was 
placed  by  Sir  F,  Thesiger  on  the  apparent  exception  in  the  civil  law, 
of  the  case  where  a  soldier  has  property  elsewhere ;  and  on  Lord 
Thurlow's  observation  in  Bi-uce  Y.Bru^e(i)y  that  Bruce  had  no 
property  in  Scotland.  But  the  mere  possession  of  real  estate, 
without  any  residence,  was  held  by  Lord  Stowbll,  in  The  Dree 
OaWaeders  i^'j,  to  be  insufficient  to  fix  the  domicil  or  national 
character  of  the  person  not  resident  upon  it ;  and  I  think  it  con- 
cluded by  authority,  in  which  conclusion  my  reason  entirely 
acquiesces,  that  a  service  in  India,  under  a  commission  in  the 
Indian  army,  of  a  person  having  no  other  residence  creates  an 
Indian  domicil. 
[  357  ]  The    question    remains,    whether    this    acquired    domicil    was 

subsequently  changed,  and  a   new  domicil  acquired;   and  if   so, 
whether  such  new  domicil  was  in  England  or  Scotland ;  for  I  agree 

(1)  Note  to  Marsh  v.  Hutchimon,  seeranyv.  i/rfny  (1869)L.  R.  lSc,441. 
2  Bos.  &  P.  229.  (3)  3  Curt  435. 

(2)  5  Madd.  379 ;  but  aa  to  this  case,  (4)  4  Rob.  236. 
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with  Sir  F,  Thesiger  that  there  may  be  a  diflference  between  an       Forbes 
Auglo-Indian  and  an  English  domicil.  Forbes. 

The  facts,  subsequent  to  1808,  are  these :  The  General  remained 
on  furlough  in  Great  Britain  from  1808  to  1812.  During  this  time 
he  built  a  mansion  (for  so  he  styles  it  in  legal  documents)  on  the 
Auchernach  estate.  He  took  great  interest  in  its  progress,  and, 
though  he  had  lodgings  near  London,  went  down  frequently  to 
superintend  the  building,  residing  at  a  farmhouse  near  the  spot ; 
and  on  two  occasions,  namely,  1809  and  1811,  the  plaintiff,  in  her 
answer  to  the  cross  bill,  which  has  been  read  in  evidence,  says  that 
she  went  and  resided  with  him  at  some  neighbouring  place.  In  a 
letter  written  in  February,  1812,  to  his  father-in-law,  on  which 
much  observation  has  been  made  in  another  part  of  the  case,  the 
testator  speaks  of  arrangements  during  his  absence,  and  refers  to 
the  hope  of  returning  permanently  to  Scotland,  and  of  seeing  his 
father-in-law  at  Auchernach. 

In  1812,  the  testator  and  his  wife  (the  plaintiff)  returned  to 
India,  and  the  testator  remained  there  till  1822,  his  wife  having 
returned  in  1818.  The  plaintiff,  in  her  answer  to  the  cross  bill, 
says,  that  on  two  several  occasions,  between  1818  and  1822,  she 
went  to  the  new  mansion,  and  resided  there  with  her  son  Charles, 
who  appears  to  have  been  more  frequently  there  from  1816.  The 
General,  during  the  whole  period  of  his  absence,  wrote  frequent 
letters  to  those  who  managed  the  property,  and  took  great  interest 
in  the  house  and  grounds. 

I  am  of  opinion  that  the  testator's  domicil  remained  ^unchanged  [  *858  ] 
during  all  the  period  up  to  his  leaving  India  in  1822.  The 
furlough,  or  limited  leave  of  absence,  implied  that  it  was  his  duty 
to  return,  and  he  appears  always  to  have  intended  to  return  to 
India;  and,  therefore,  whatever  intention  might  be  indicated  by 
his  building  his  house,  of  ultimately  residing  in  Scotland,  there  was 
no  intention  up  to  1822,  and  much  less  any  act  by  which  the 
Anglo-Indian  domicil  was  abandoned. 

But  I  now  come  to  by  far  the  most  important  part  of  the  case, 
the  only  part  in  fact  which  occasions  any  difficulty ;  for  up  to  this 
time  the  testator  has  had  but  one  residence,  and  the  really  difficult 
questions  of  domicil  have  usually  arisen  only  in  those  cases  where 
the  party  has  had  two  residences ;  for  since  the  law  recognises  one 
domicil  only  in  respect  of  succession  to  personal  estate,  the  point  to 
be  determined  is,  which  of  the  two  residences  formed  the  domicil. 

The  facts  of  the  case  can,  I  think,  be  briefly  stated. 
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Forbes  The  testator,  having  acquired  the  rank  of  Cteneral,  and  being 

Forbes.  colonel  of  a  regiment,  landed  in  England  about  November,  1822. 
He  at  first  took  a  furnished  house  in  Sloane  Street,  by  the  week, 
as  appears  by  several  receipts,  and  he  occupied  this  house  until 
July,  1828.  He  also  hired  servants,  and  bills  are  put  in  evidence 
of  this  date  for  "  the  liveries  of  a  coachman  and  footman."  He 
went  down  in  June,  1828,  accompanied  by  the  plaintiff,  to  Aucher- 
nacli,  where  his  son  Charles  had  been  Uving  since  1816,  and  where, 
as  I  before  observed,  the  plaintiff  had  been  with  her  son  twice 
during  the  Gteneral's  absence.  How  long  they  remained  there 
does  not  distinctly  appear ;  but,  after  going  there,  and  in  the  same 
year  1828,  he  took  a  lease  of  another  house,  No.  121,  in  Sloane 
Street,  in  which  house  he  resided  every  winter  till  the  year  1841,  and 
[  *359  ]  in  *which  he  continued  to  reside  throughout  the  year  from  1841 
till  his  death  in  1851,  under  the  circumstances  to  which  I  shall 
presently  refer.  He  renewed  the  lease  of  the  house  in  May,  1850. 
From  the  time  of  his  first  going  to  Auchernach,  in  1828,  down  to 
1841,  he  appears  to  have  gone  every  year  to  Auchernach  from 
about  May  to  November,  dividing  the  year  nearly  equally  between 
the  two  places. 

I  may  observe,  that  it  is  clear  that  his  Anglo-Indian  domicil  was 
now  abandoned,  and  that  the  testator  must  be  taken  to  have 
become  domiciled  either  at  Auchernach  or  in  Sloane  Street,  for  he 
had  no  intention  whatever  of  returning  to  India;  and  I  regard,  as 
immaterial  in  the  question  of  domicil,  the  remote  possibility  of  his 
being  called  upon  as  colonel  of  a  regiment  to  return  at  some 
indefinite  period  to  active  service  in  India.  The  case  is  ihns 
brought  to  that  of  a  double  residence:  and  the  first  inquiry  is, 
which  of  these  was,  ab  initio^  his  chosen  domicil;  and  if  it  were  the 
residence  in  Sloane  Street,  the  further  inquiry  becomes  unnecessary ; 
if  it  were  Auchernach,  it  would  have  to  be  considered  whether  he 
afterwards  abandoned  it  for  Sloane  Street. 

Now,  if  the  testator  had  died  in  or  soon  after  June,  1828,  when 
he  went  down  with  the  plaintiff  to  Auchernach,  and  before  he  had 
taken  the  lease  of  the  house  in  Sloane  Street,  then,  in  the  absence 
of  any  testimony  as  to  his  intention  of  acquiring  a  permanent 
residence  in  London,  and  an  establishment  there,  the  necessary 
conclusion  would,  I  think,  have  been  that  he  became  domiciled  in 
Scotland.  But  this  conclusion  would  arise  merely  from  the  absence 
of  any  such  evidence  of  an  opposite  tendency  as  his  subsequent 
acts  afford ;  and  there  is  nothing  illogical  in  accepting  subeeqneni 
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acts  as  evidence  of  the  original  *intention ;  for,  even  in  criminal      fobbbs 
matters,  the  felonious  intention  of  an  apparently  lawful  acquisition      Fobbes. 
of  property  is  confirmed  from  the  subsequent  conduct  of    the      [  *'^^  ] 
accused.    Looking  to  these  facts,  that  the  General  had,  before 
June,  1823,  an  establishment  of  servants  in  London ;  and  that  he 
never  attempted,  and  can  never  be  supposed  to  have  intended,  to 
pass  the  winter  at  Auchernach,  I  think  I  am  bound  to  regard  his 
intention  of  taking  the  house  in  London  to  have  been  formed  before 
he  left  London  for  Scotland,  though  apparently  carried  into  effect 
on  or  soon  after  his  return. 

Again,  then,  I  have  to  ask,  which  of  these  residences  was  his 
chosen  domicil,  ab  initio  ? 

In  support  of  his  choice  of  a  Scottish  domicil,  the  plaintiff 
alleges : 

1.  That  it  was  his  domicil  of  origin. 

2.  That,  independently  of  his  residing  at  Auchernach,  his  course 
of  conduct,  as  proved  in  evidence,  shows  his  attachment  to  Scotland 
as  his  country,  and  to  Auchernach  as  his  ancestral  property ;  and 
the  following  facts  are  established  in  evidence:  that  he  gave 
directions  as  to  the  management  of  the  Scotch  property  even  when 
in  India,  from  the  time  of  his  father's  death,  in  1794 ;  that,  on  his 
return  from  India,  in  1808,  he  superintended  the  building  of  the 
mansion ;  that,  on  leaving  for  India,  in  1812,  he  wrote  to  his  father- 
in-law  expressing  his  hope  of  returning  and  seeing  him  at  Aucher- 
nach ;  that  he  continued  to  keep  up  a  constant  correspondence  about 
the  property  and  its  management ;  that  his  son  resided  there  occa- 
sionally during  his  absence,  and  his  wife  spent  some  time  there 
with  her  son  on  her  return,  in  1818 ;  that  he  went  down  there  with 
her  in  July,  1828,  before  he  had  a  fixed  abode  in  London  ;•  that,  in 
1827,  he  registered  the  settlement  of  1787 ;  and  afterwards  strictly 
entailed  the  Auchernach  estate  *upon  his  illegitimate  issue  (his  [  *36i  ] 
son  Charles  having  died  in  1825),  and,  by  his  will,  required  the 

heirs  in  tail  to  reside,  during  a  part  of  the  year,  in  the  mansion  he 
had  built ;  that  he,  in  1885,  laid  out  80,0002.  in  the  purchase  of  an 
estate  in  Scotland  called  Dunnottar ;  and  that  he  desired,  by  his 
will,  to  be  buried  in  a  mausoleum  at  Auchernach. 

8.  That  he  resided  half  the  year  at  Auchernach;  and  that  the 
residence  was  kept  furnished,  and  that  he  had  an  establishment 
there,  consisting  of  a  reeve  or  bailiff,  cook,  gardener,  and  coach- 
man; and  that  he  continually  superintended  all  the  details  of  the 
property  by  letter. 
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Forres  4.  That  he  took  upon  himself  the  public  duties  of  a  Commissioner 

Forbes,      of  taxes  and  of  a  justice  of  the  peace,  and  exercised  his  rights  as  a 

heritor  with  reference  to  a  pew  in  the  church,  and  the  appointment 

of  a  schoolmaster. 
6.  That  he  had  a  safe  constructed  there,  in  which  he  kept  his 

pedigree,  his  commissions,  and  other  documents,  and,  in  particular, 

his  will,  and  the  codicils  thereto  (except,  I  believe,  the  last). 

6.  That,  in  his  deeds  and  will,  he  describes  himself  as  of 
Auchernach. 

7.  That,  in  oral  declarations,  he  treated  Auchernach  as  his 
home;  and  Chalmers,  a  witness  for  the  plaintiff,  and  also  the 
defendant  Gordon  Forbes,  called  by  the  defendants,  both  speak  to 
this. 

8.  That,  if  Scotland  be  thus  established  as  his  domicil,  then  he 
never  abandoned  the  intention  of  returning  thither;  but,  that  it 
appears  from  the  evidence  of  his  medical  man,  that,  in  1841,  he 
was  advised,  on  account  of  his  health,  not  to  go  there,  because  of 
the  distance  from  medical  advice;  and  that,  down  to  1844,  he 
frequently  expressed  his  intention  of  going  down;  and,  in  a  letter 
of  that  year,  he  desires  that  the  property  may  not  be  let,  as  he  has 
not  made  up  his  mind  whether  he  shall  go  down;  and  that  his 

[  *3t>2  ]  house  was  kept  in  a  state  fit  for  his  reception  down  to  1850,  *a8 
proved  by  Mr.  Clarke;  and,  in  fact,  that  increasing  infirmity  alone 
prevented  his  returning  thither. 

On  the  other  hand,  the  defendants,  in  support  of  the  choice  of 
Sloane  Street  as  a  domicil,  allege  : 

1.  That  General  Forbes  had,  in  India,  acquired  an  English 
domicil,  and  must  be  shown  to  have  abandoned  it.  I  have,  how- 
ever, dealt  with  this  suggestion,  by  observing  that  an  Anglo-Indian 
is  not  an  English  domicil;  and  his  Anglo-Indian  domicil  was  clearly 
abandoned,  in  1823,  in  favour  either  of  Scotland  or  of  England. 

2.  That  the  residence  in  Scotland  must  be  regarded  as  nothing 
more  than  a  place  for  the  summer  excursions  of  the  General;  and 
that  it  was  not  a  mansion  fit  for  a  person  of  his  fortune,  but  an 
inconsiderable  dwelling-house;  in  support  of  which  view,  evidence 
has  been  given  that  the  mason  contracted  to  build  it  for  4502. ;  and 
the  General  himself,  in  a  letter,  stated  302.  a  year  to  be  too  high  a 
rental  for  it,  and  suggested  its  full  value  to  be  20/.  a  year. 

8.  That  he  never  took  the  plaintiff,  his  wife,  to  reside  there; 
but  that  she  always  resided  in  Sloane  ^Street,  or  made  summer 
excursions  elsewhere. 
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4.  That  he  kept  a  full  establishment  of  servants  in  Sloane  Street,  Forbes 
but  had  no  servants,  except  the  cook  and  gardener,  at  Auchernach,  forbbs. 
and  be  used  to  hire  occasional  female  servants  by  the  month  ^hen 

he  went  down,  applying  for  that  purpose  to  the  hotel-keeper  at 
Aberdeen. 

5.  That  he  repeatedly  expressed  a  strong  dislike  to  Auchernach, 
and  used  to  say  to  the  hotel-keeper,  when  returning  thence,  that 
he  was  going  home. 

6.  That  he  entertained  his  friends  in  London  according  to  his 
rank  in  society,  and  belonged  to  several  clubs  there. 

7.  That  he  took  a  long  lease  of  the  house  in  Sloane  Street,  and 
renewed  it,  and  attended  a  meeting  of  ratepayers  at  Chelsea. 

8.  That  a  duplicate  of  his  will,  and  all  the  codicils  thereto,  were  [  S63  ] 
in  Sloane  Street. 

9.  That,  in  a  document  relating  to  an  action  of  declarator  in 
Scotland,  he  describes  himself  as  '^of  Auchernach,  residing  in 
London,"  and  in  his  codicils  to  his  will  as  "  now  residing  in  Sloane 
Street." 

10.  That,  even  if  Auchernach  were  first  selected  as  his  abode, 
yet,  by  residing  ten  years  previously  to  his  death  in  Sloane  Street, 
and  dying  there,  he  must  be  taken  to  have  ultimately  adopted 
Sloane  Street  as  his  domicil. 

Now,  setting  aside,  for  a  moment,  the  question  of  the  testator's 
ultimate  continuous  residence  in  Sloane  Street,  which  would  be 
more  properly  considered  in  the  question  of,  whether  he  had  first 
acquired  and  then  abandoned  a  Scotch  domicil,  I  have  no  hesitation 
in  saying,  that,  if  the  testator  had  not  been  a  married  man,  the 
evidence  preponderates  in  favour  of  his  having  acquired,  in  1828, 
a  Scottish  domicil.  I  think  that  the  house  was  a  sufficient  mansion 
in  his  own  judgment,  and  it  is  his  judgment  that  can  alone  decide 
his  choice,  for  the  residence  of  himself  and  those  who  came  after 
him.  The  charge  of  450Z.  for  its  erection  seems  to  have  been  for 
the  work  and  labour  of  the  mason,  and  not  for  materials;  his 
estimate  of  its  annual  value  was  made  when  he  was  attempting  to 
evade  the  income  tax;  and  he  describes  it  as  a  mansion  in  the 
instrument  in  which  he  imposes  residence  on  the  owner  of  the 
property.  Looking,  therefore,  to  his  domicil  of  origin,  his  residing 
there  half  the  year,  and  his  being  a  justice  of  the  peace,  and  his 
keeping  his  pedigree  and  other  documents  there,  and  his  general 
attachment  to  Scotland,  I  do  not  think  that  the  difference  of  the 
two  establishments  (had  he,  I  say,  been  a  single  man)  would  have 
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Forbes  countervailed  these  indicia  of  preference.  I  do  not  set  much  value 
FoBBBs.  on  his  oral  declarations  to  Chalmers  or  Gordon  Forbes  on  the  one 
[  ♦3154  ]  hand,  or  to  the  inn-keeper  at  Aberdeen  on  the  other ;  nor  ♦on  his 
description  of  himself  in  deeds,  which  seem,  except  in  some  French 
cases,  to  have  been  regarded  as  of  little  weight,  where  a  person 
has  two  residences.  In  the  action  of  declarator  he  naturally 
describes  himself  as  of  "Auchemach,  and  residing  in  London/' 
because  it  was  an  action  as  to  the  property  in  Scotland;  and  he 
adds  *'  residing  in  London,"  it  being  incidental  to  the  act  he  was 
doing,  to  show  that  he  was  out  of  the  jurisdiction.  His  expressions 
of  disgust  at  Auchernach  appear  to  have  been  ebullitions  of  temper, 
find  but  of  little  moment.  But  the  main  feature  in  this  case,  and 
that  which  I  think  must  determine  it  in  favour  of  the  original 
selection  of  his  domicil  in  Sloane  Street,  is,  that  the  testator  was 
a  married  man;  and  that  not  only  his  chief  establishment  of 
servants,  but  his  wife,  constantly  resided  there,  and  not  in  Scotland, 
and,  in  fact,  his  wife's  residence  appears  to  have  determined  that 
of  the  household.  I  know  of  no  instance  in  which  a  married  man, 
having  two  houses,  in  both  of  which  he  has  been  in  the  habit  of 
residing,  has  been  held  not  to  be  domiciled  in  that  in  which  his 
wife  and  principal  establishment  of  servants  always  remained  when 
he  was  at  the  other.  I  say  always  remained,  for  I  think  it  clear 
on  the  evidence,  that  the  plaintiff  was  never  herself  settled  at 
Auchernach,  and  no  establishment  was  formed  there  suitable  for 
her  residence.  She  went  thither  with  the  testator  in  July,  1828, 
for  how  long  does  not  appear;  and  she  went  again  in  1880,  but  at 
no  other  time;  and  when  she  went  she  took  her  own  maid  with 
her;  and  from  1828  to  1851,  with  these  exceptions,  she,  and  the 
testator^s  principal  establishment  of  servants,  remained  always  in 
Sloane  Street. 

If,  in  applying  to  our  own  times,  the  definition  of  the  Code 
*'vJn  quia  larem  ac  fwtunai'um  suamm  aummam   constituit,^'   an 
equivalent  be  sought  to  "  larern^''  the  wife  would,  I  think,  without 
impropriety,  be  regarded  as  the  tutelary  genius  of  our  homes. 
[  365  ]  The  expression, 

''Linquenda  tellus,  et  domus,  et  placens 
Uxor." 

shows  how  close  was  the  association  of  wife  and  home  in  the  mind 
even  of  a  heathen  poet  (i). 

(1)  Hor.  Lib.  2,  Carm.  14. 
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Lord  Brougham  has  taken  this  view  in  that  part  of  his  speech  Forbes 
on  moving  the  judgment  in  Sir  George  Wairendei-'s  case  (1),  where  forbks. 
he  says — "A  connection  formed  for  cohabitation,  for  mutual 
comfort,  protection,  and  endearment,  appears  to  be  a  contract 
having  a  most  peculiar  reference  to  the  contemplated  residence  of 
the  wedded  pair;  the  home  where  they  are  to  fulfil  their  mutual 
promises,  and  perform  those  duties  which  were  the  objects  of  the 
union;  in  a  word,  their  domicil,  the  place  so  beautifully  described 
by  the  civilian,  'Domicilii  quoque  intuitu  conveniri  quisque  potest 
in  eo  scilicet  loco  in  quo  larem  rerumque  ac  fortunarum  suarum 
summam  constituit,  unde  rursus  non  sit  discessurus  si  nihil  avocet, 
undeque  cum  profectus  est  peregrinari  videtur.* " 

Foihier,  in  the  passage  of  the  Coutumes  d'Orleans,  cited  in 
Mnnroe  v.  Douglas  (2),  lays  this  down  as  the  first  of  the  distinctions 
in  favour  of  one  of  two  residences  as  to  domicil;  and  says,  that  one 
should  decide  ''pour  le  lieu  ou  il  laisse  sa  femme  et  sa  famille 
lorsqu'il  va  dans  Tautre." 

Grotius,  in  speaking  of  the  criteria  of  domicil,  says,  ''Accedit 
altera  conjectura  ex  invectione  familisB  et  bonorum"  (s) ;  and  Lord 
Stowell,  in  the  case  of  The  Phoenix  (4),  says,  "  He  is  not  a  married 
man  holding  any  connexion  with  that  place  by  the  residence  of 
his  wife  and  family." 

Story,  in  his  "Conflict  of  Laws/'  says,  "If  a  married  man  has       [S66] 
his  family  fixed  in  one  place  and  does  his  business  in  another, 
the  former  is  considered  the  place  of  his  abode,"  though,  as  Dr. 
Phillimore  observes,  he  does  not  cite  any  decided  case  to  that  effect. 

The  effect  of  the  residence  of  the  wife  being,  after  all,  but 
evidence  of  intention,  may  be  rebutted  by  stronger  evidence  of  a 
contrary  character.  If,  as  in  Sir  Oeoi-ge  Wairender's  case,  the 
husband  were  living  apart  from  the  wife;  if,  perhaps,  some  par- 
ticular state  of  health  required  the  wife  to  reside  in  a  warm  climate 
not  agreeable  to  her  husband,  or  the  like,  so  that  he  was  obliged 
to  visit  his  wife  away  from  home,  he  might  still  be  domiciled  at  a 
residence  of  his  own  apart  from  her.  But  no  such  facts  exist  here. 
It  is  true,  that  the  General  had  unhappily  formed  an  adulterous 
connexion,  but  not  with  a  party  living  in  Scotland;  and  the 
plaintiff  hints,  rather  than  states,  that  after  1880  the  residence  at 
Auchernach  became  distasteful  to  her,  owing,  it  is  alleged,  to  some 
connexion  of  the  illegitimate  children  with  that  place.    It  is  also 

(1)  37  R.  E.  225  (2  CI.  &  Fin.  636).         (3)  Phillimore,  118,  n. 

(2)  6  Madd.  393.  (4)  3  Bob.  189. 
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Forbes  ^[^^  not  by  her  but  in  the  argument,  that  her  son,  who  died  in 
FoBBEs.  1826,  had  resided  there,  and  that  his  memory  was  associated  with 
the  place.  But  I  am  now  considering  the  first  choice  of  abode; 
and  I  do  not  find  tliat  the  General  ever  contemplated  his  wife's 
residence  at  Auchernach ;  but  that  he  did  contemplate  her  residence 
in  Sloane  Street,  and  that  the  establishment  of  servants  suitable 
for  a  joint  residence  of  husband  and  wife  in  the  condition  of  life 
in  which  I  find  these  parties  was  in  London  and  not  at  Auchernach. 
The  wife  clearly,  I  think,  on  the  evidence,  was  a  traveller  and 
visitor  only  whenever  she  went  to  Auchernach,  and  was  at  home 
only  in  Sloane  Street.  It  appears  to  me  that  her  husband,  in  so 
deciding  on  her  residence,  did,  in  fact,  also  decide  that  there  was 
to  be  his  own  home,  and  that  he  therefore  never  re-acquired  a 
domicil  in  Scotland. 
[  .367  ]  As  there  was  no  necessity  originally  for  the  plaintiff  absenting 

herself  from  Auchernach,  neither  was  there  any  necessity  for  the 
testator  fixing  his  residence  in  London,  it  must  have  been  his  free 
choice  in  every  respect ;  he  could  have  resided  in  parts  of  Scotland 
during  the  winter,  or  he  could  have  from  time  to  time  visited 
the  South,  without  taking  a  permanent  residence  and  fixing  his 
establishment  there.  It  may  also  be  observed,  that,  if  a  party 
select  two  residences,  in  one  of  which  he  can  reside  all  the  year, 
whilst,  in  the  other,  his  health  will  not  permit  him  to  do  so  ;  and 
he  must  from  the  first  be  aware,  that,  should  his  health  fail  him, 
his  days  must  be  passed  where  alone  he  can  constantly  reside: 
there  is  an  additional  reason  for  concluding  that  he  regards  such 
place  from  the  first  as  that  which  must  be  his  home,  a  conclusion 
greatly  fortified  by  his  chief  establishment  being  from  the  first 
fixed  there. 

It  is  not  necessary  for  me  therefore  to  consider,  whether  or  not, 
if  the  Scottish  domicil  had  been  re-acquired,  it  would  be  lost,  and 
an  English  one  substituted  for  it,  by  the  last  ten  years  of  the 
testator's  life  being  passed  in  [England] .  Munro  v.  Munro  (l)  affords 
strong  ground  for  saying  that  this  would  be  a  question  of  difficulty. 
I  think,  from  the  evidence,  it  is  clear  that  the  testator  wished  to 
make  his  usual  journeys  to  Scotland,  if  he  were  equal  to  them. 
Whether,  when  he  resigned  himself  to  the  impossibility  of  so  doing, 
such  resignation  must  be  taken  to  have  been  equivalent  to  a  purpose 
of  changing  his  domicil,  is,  I  think,  a  point  of  considerable  nicety. 
There  are  no  indications,  however,  in  evidence,  of  a  wish  or  intention 
(1)  51  E.  B.  103  (7  CI.  &  Fin.  876). 
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to  return  after  1844.  If  I  had  been  compelled  to  come  to  a  con- 
clusion, I  should  probably  have  held  that  he  had  abandoned  his 
Scottish  domicil,  and  by  choice  resigned  himself  to  an  English  home. 

The  case  of  the  plaintiff  has,  therefore,  failed ;  but  I  do  not  think 
such  failure  ought  to  be  visited  with  costs.  The  question  of  domicil 
was  one,  that,  looking  to  all  the  acts  of  the  testator,  might  be  fairly 
raised,  though  I  do  not  wish  to  intimate  any  doubt  in  my  own 
mind  in  respect  of  the  conclusion  at  which  1  have  arrived.  The 
questions  which  remained  behind^  had  this  been  decided  in  the 
plaintiff's  favour,  especially  respecting  the  time  of  her  marriage, 
were  raised  in  a  great  measure  by  declarations  and  conduct  of  the 
testator  himself.  The  disposition  of  his  property  has  been  that 
which  was  necessarily  most  painful  to  a  wife ;  and  the  mode  in 
which  he  attempted  to  screen  himself  against  any  interference  with 
that  disposition,  by  setting  up  a  settlement  that  he  at  one  time  at 
least  intended  to  abrogate,  and  had,  with  more  generosity  and 
justice  than  he  has  since  shown,  declared  to  be  trifling,  would 
sufficiently  dispose  the  Court  not  to  visit  with  costs  an  unsuccessful 
attempt  on  her  part  to  obtain  the  proportion  of  her  husband's 
property,  recognised  by  the  law  of  Scotland  as  her  due,  and  not 
perhaps  even  to  English  notions  extravagant,  after  more  than  sixty 
years  of  union. 

The  bill  must  therefore  be  dismissed  without  costs. 


FOBBES 

V, 
FOBBES. 

[368  ] 


LOWE  V.   THOMAS  (1). 

(Kay,  369—378 ;  S.  C.  23  L.  J.  Oh.  463  ;  affirmed,  5  D.  M,  &  G.  315—319 ;  S.  0. 
23  L.  J.  Ch.  616;  18  Jur.  563  ;  2  W.  R.  499;  2  Eq.  B.  742.) 

The  word  **mouey"  iu  a  will  will  not  pass  stock  in  the  funds,  unless  its 
meaning  is  enlarged  by  the  context. 

**  I  bequeath  to  my  brother  J.  the  whole  of  my  money  for  his  life,  at  his 
death  to  be  divided  between  my  two  nieces,  E.  and  M. ;  my  clothes  to  be 
divided  likewise  between  them ;  my  watch  and  trinkets  for  my  niece  M. ; 
the  longest  survivor  of  the  said  nieces  to  become  possessor  of  the  whole 
money/'  The  testatrix,  at  her  death,  had  about  60/.  cash,  a  considerable 
sum  of  stock  in  the  funds,  and  some  furniture  and  trinkets,  and  clothes : 
Held,  that  the  furniture  did  not  pass  by  the  wiU,  nor  the  stock. 

Miss  Ann  Thomas  made  her  will  in  the  words  and  figures 
following :  "  I,  Ann  Thomas,  do  give  and  bequeath  to  my  brother 
John  Thomas,  the  whole  of  my  money  for  his  life ;  at  his  death  to 


(1)  In  re  Fringle  (1881)  17  Ch.  D. 
819,  823,  50  L.  J.  Oh.  689,  46  L.  T.  11 ; 
In  re  Cadogan  (1883)  25  Ch.  D.  154, 
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156,  53  L.  J.  Ch.  207 ;  In  re  Townley 
(1884)  53  L.  J.  Ch.  516,  519,  50  L.  T. 
394. 
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Lowe       be  divided  between  my  two  nieces,  Bebecca  and  Mary  Lowe ;  my 

THOMA&     clothes  to  be  divided  likewise  between  them ;  my  watch  and  trinkets 

for  my  niece  Mary  Lowe.    I  likewise  declare  that  the  longest 

survivor  of  the  above-mentioned  nieces  is  to  become  possessor  of 

the  whole  money.    Ann  Thomas,  September  17,  1883." 

The  testatrix  died  on  the  11th  of  October,  1852,  and  letters  of 
administration  with  the  will  annexed  were  granted  to  her  brother 
and  sister,  Oliver  Gregory  Thomas  and  Mary  Lowe,  widow, 

The  testatrix  left  her  said  nieces  Bebecca  Lowe  and  Mary  Lowe 
surviving;  but  her  brother,  the  said  John  Thomas,  in  the  will 
named,  died  in  her  lifetime ;  and  the  testatrix  also  left  her  sister, 
Elizabeth  Trigg,  widow,  and  Mary  Drew  Thomas,  Richard  Gregory 
Thomas,  and  Eliza  Drew,  the  wife  of  Frederick  Brettan,  children 
of  Charles  Thomas,  deceased,  a  brother  of  the  testatrix,  her  other 
next  of  kin* 

The  only  property  which  the  testatrix  was  at  the  time  of  her 
death  possessed  of  or  entitled  to,  consisted  of  a  sum  of  860/.  Bank 
Three  and  a  Quarter  per  cent.  Annuities,  standing  in  her  own 
name,  and  also  of  one  moiety  of  the  sum  of  1,9372.  17«.  6d.  Old 
South  Sea  Annuities,  standing  in  the  joint  names  of  Thomas 
Jarman,  Bichard  Colston,  and  Thomas  Griffiths,  the  trustees  thereof 
appointed  in  and  by  the  will  of  George  Gregory,  deceased,  by  whom 
[  *370  J  the  *same  was  bequeathed  to  the  testatrix ;  and  the  testatrix  was 
also,  at  the  time  of  her  death,  possessed  of  the  sum  of  80/.  cash, 
which  she  had  deposited  with  her  sister  Mary  Lowe,  and  also  a 
sum  of  about  2/.  or  3/.  cash  in  the  house  in  which  the  testatrix 
resided,  and  her  wardrobe,  trinkets,  and  a  few  articles  of  furniture* 
which  were  valued  at  the  sum  of  24/. ;  and  the  testatrix  was  also 
entitled  to  the  sum  of  28/.,  or  thereabouts,  being  the  half-year's 
dividend  on  the  said  stocks  respectively,  which  accrued  the  day 
before  her  death. 

The  legatees  filed  the  bill  in  this  suit  against  the  administrators 
and  next  of  kin,  claiming  to  be  entitled  to  the  general  personal 
est'xle  of  the  testatrix. 

Mr.  Rolt,  Q.C.,  and  Mr.  Hardy,  for  the  plaintiffs  : 

The  general  bequest  in  this  will,  by  the  words  "  the  whole  of  my 
money,"  passed  all  the  personal  estate  of  the  testatrix,  or,  at  least, 
all  her  money  and  securities  for  money,  including  her  money  in 
the  funds.     [They  cited  Kendall  v.  Kendall  (i),  and  distinguished 

(1)  28  R.  R.  125  (4  Russ.  360;. 
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Hotliaiu  V.  Sutton  (l)  and  Ominanney  v.  Butcher  (2).     They  also  cited        Lowe 
Rogers  v.  'Thomas  (3),  Dowson  v.  Gaskoin  (4),  Glendening  v.  Gfen-       Thomas. 
dening  (6),  and  ITaifc  v.  Comhes  (e).] 

Mr.  CliandlesSy  Q.G.,  and  Mr.  Mackeson  for  defendants  in  the        [  373  ] 
same  interest  as  the  plaintiffs. 

Mr.  WatkeVf  Q.C.,  and  Mr.  C.  Hall  for  some  of  the  next  of 

kin : 

The  Goarts  have  given  a  fixed  meaning  to  the  word  "  money  "  in 

a  will,  unless  there  is  something  in  the  context  to  control  it.     [They 

cited  Qosden  v.  Dotterill(7),  Willis  v.  Flasket  (8),  and  Wildman  v. 

Wild7nan(vi).'] 

Mr.  Fischer  for  other  parties.  [  ^^^  3 

Mr.  Bolt,  Q.C.,  in  reply,  [cited  also  Vaisey  v.  Reynolds  (10)]. 

Vice-Chancbllor  Sir  W.  Page  Wood  :  [  375  ] 

I  have  concurred  so  much  with  most  of  the  observations  made 
in  reply,  that  I  confess  I  have  great  regret  in  coming  to  the  con- 
clusion that  I  think  I  am  bound  to  come  to  upon  the  authorities. 
Unless  I  act  on  my  individual  impression,  they  seem  to  compel  me 
to  hold,  that,  under  the  circumstances  of  this  case,  the  word 
'*  money,"  in  this  will,  does  not  pass  the  stock  in  question.  I 
entirely  agree  with  the  remark  of  Lord  Lyndhurst,  in  Parker  v. 
Marchant  (u),  that,  in  construing  wills  as  to  personal  estate,  the 
Court  ought  to  construe  the  words  in  the  ordinary  acceptation  of 
mankind.  The  question  is,  what  is  the  ordinary  acceptation  of  the 
word  ''  money  *'  in  a  will.  Believing  that  this  Court  acts  upon  the 
rule  laid  down  by  Lord  Lyndhurst,  I  have  to  see  what  my  pre- 
decessors have  considered  to  be  the  ordinary  sense  which  mankind 
attach  to  the  word  "money"  in  a  will.  Lord  Eldon  considers 
that  it  does  not  mean  stock  in  the  funds ;  and  other  Judges  have 
come  to  the  same  conclusion  on  the  very  ground  laid  down  by 
Lord  Lyndhurst.    However  I  might  differ  in  my  own  notion  of  the 

(1)  10  E.  E.  83  (15  Ves.  319).  ^7)  36  R.  R.  244  (I  My.  &  K.  56). 

(•2)  24  R.  R.  42  (T.  &  R.  260).  (8)  55  R.  R.  64  (4  Beav.  210). 

(3)  44  R.  R.  173  (2  Keen,  8).  (9)  7  R.  R.  156  (9  Vea  177). 

(4)  44  R.  R.  176  (2  Keen,  14).  (10)  29  R.  R.  4  (5  Ross.  12). 
(6)  73  R.  R.  368  (9  Beav.  324).  (11)  67  R.  R.  344  (1  Pu.  360). 
(6)  90  R,  R.  194  (6  De  G.  &  Sm.  676). 
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Lowe  ordinary  acceptation  of  the  word  *'  money"  in  this  case,  I  cannot 
Thomas.  ^^^^  ^^  meaning  to  be  contrary  to  what  judicial  decision  has 
determined  its  ordinary  sense  to  be.  Certainly,  sitting  any  where 
else  than  here,  if  I  had  been  told  that  this  lady  had  left  all  her 
money  to  her  brother,  I  should  have  been  surprised  if  he  had  not 
taken  her  stock ;  more  especially  as  she  has  limited  it  to  him  for 
life,  and  then  to  other  persons  after  him.  If  a  person  bequeaths 
[  •376  ]  •*  his  money  "  ♦simply,  and  not  "  the  residue  of  his  money  after 
payment  of  debts,"  it  has  been  entirely  settled  by  the  decisions  in 
Hotham  v.  Sutton  {]),  and  Qosdeny,  DotteiiIl{2),  that,  by  the  word 
**  money,"  in  such  bequests,  the  testator  has  not  bequeathed  his 
stock  in  the  public  funds. 

I  think  that  I  am  bound  to  follow  those  decisions ;  for,  though  it 
is  no  doubt  lamentable  that  a  Judge  is  compelled  under  any 
circumstances  to  express  himself  as  Sir  John  Lbach  did  in  the 
latter  case,  that  he  had  no  doubt  what  the  testator  meant,  and  still 
must  decide  against  his  own  opinion ;  yet  the  authority  of  that 
decision  is  the  stronger  from  his  having  taken  time  to  consider, 
and  having  come  at  last  to  the  conclusion,  upon  all  the  authorities, 
that  he  could  not  give  that  effect  to  the  word  "  money,"  which  he 
believed  was  intended  by  the  testator.  Several  other  cases,  before 
the  late  Sir  James  Parker,  Lord  Langdale,  and  other  Judges,  were 
cited  in  argument,  in  which  the  Coubt  has  considered  that  the 
context  might  aid  the  construction  of  the  word  ''money."  Those 
very  cases  show  strongly  that  testators  are  in  the  habit  of  using 
the  word  "  money  "  to  signify  stock ;  for  all  that  the  context  proves 
is,  that  the  word  is  to  be  so  construed  in  the  particular  will.  It  is 
argued,  that  we  talk  of  "  money  in  a  purse,"  "  money  at  the  Bank," 
and,  in  the  same  way,  of  "  money  in  the  funds,"  and  that  the  word 
should  include  one  as  well  as  another  kind  of  money  in  each  case. 
But  what  we  call  "  money  in  the  funds  "  is  not  strictly  speaking 
money,  being  rather  a  right  to  receive  a  certain  annuity  ;  and  Lord 
Eldon  has  held,  and  Sir  J.  Lbach  has  followed  him,  that  the  word 
"  money,"  in  a  gift  by  will,  must  be  Umited  to  its  precise  meaning, 
unless  there  be  something  in  the  context  to  enlarge  its  signification. 
I  do  not  think  that  the  case  of  Kendall  v.  Kendall  (3)  bears  out  the 
[  *377  ]  view  suggested  *in  argument,  that  Sir  John  Leach  had  at  one  time 
a  different  opinion.  Even  if  it  were  so,  the  expression  in  that  case 
was  but  an  obiter  dictum^  and  cannot  be  set  in  opposition  to  his  well 

(1)  10  B.  E.  83  (16  Ves.  319).  (3)  28  B,  E.  125  (4  Eufls.  860). 

(2)  36  E.  E.  244  (1  My.  &  K  56). 
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considered  decision,  come  to  after  taking  time  to  reflect,  and  against        Lowe 
his  own  conviction,  in  Oosden  v.  Dotterill(\).  ThoJias. 

All  that  remains  to  consider  is,  whether  the  context  of  this  will 

in  any  way  assists  me  in  giving  a  wider  meaning  to  the  word 

'*  money."    I  have  not  here  either  of  the  two  circumstances  which 

have  been  relied  on  for  that  purpose  in  other  cases.    One  of  these 

is,  that,  after  directing  payment  of  the  testator's  debts  and  legacies, 

the  residue  of  his  money  has  been  given.     Then,  as  the  debts  and 

legacies  are  to  be  paid  out  of  the  whole  of  his  property,  it  has  been 

considered,  that  the  description  of  his  property  by  the  words 

"  residue  of  my  money,"  must  mean  residue  of  property  ejusdem 

generis  with  that  which  was  subject  to  the  payment  of  debts,  and, 

therefore,  passed  stock  in  the  funds.    Another  class  of  cases  has 

been  where  the  Court  has  leant  against  an  intestacy ;  and,  in  order 

to  effect  the  intention  of  the  testator,  unless  something  else  appeared 

in  the  will  to  control  that  construction,  the  Court  has  called  that 

intention  in  aid  to  show,  that,  in  disposing  of  his  property,  by  the 

word  ''  money  "  he  meant  to  include  stock.     But,  in  this  will,  there 

is  no  charge  of  debts  or  legacies,  nor  is  there  any  gift  which  could 

prevent  this  lady  dying  intestate  as  to  some  portion  of  the  property 

which  she  would  almost  certainly  have  at  the  time  of  her  death, 

such  as  furniture  and  similar  articles,  which  could  not  by  any 

intendment  be  included  in  the  word  "  money."    Therefore,  there  is 

nothing  on  the  face  of  the  will  to  show,  that  she  did  intend  to 

make  a  complete  disposition  of  *the  whole  of  her  property.    In  that       [  '^78  ] 

respect,  therefore,  some  additional  weight  may  be  given  to  the 

supposition,  that  this  instrument  was  not  intended  to  be  a  full  and 

complete  disposition  of  her  property,  from  the  probability  that  she 

intended  to  make  such  a  disposition  by  some  other  instrument; 

because  the  word  "  money  "  could  not,  according  to  the  ordinary 

usage  of  mankind,  pass  furniture,  leaseholds,  or  other  property,  so 

different  to  its  usual  meaning. 

The  only  point  remaining  is  this,  which  struck  me  from  the  first 
as  possibly  having  some  weight,  namely,  that  the  testatrix  has 
limited  the  gift  to  a  bequest  for  life,  with  a  gift  over.  That  strongly 
confirms  the  impression  which  I  should  have  if  not  bound  by 
authority,  that  the  testatrix  intended  in  this  bequest  to  include  her 
stock.  But,  as  the  word  "  money  "  is  allowed  to  pass  not  only 
money  in  a  purse  but  money  at  a  Bank,  I  think  it  would  be  giving 
too  large  an  effect  to  this  kind  of  limitation  to  say,  that  it  was 
(1)  36  B.  E.  24-1  (1  My.  &  K  66). 
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T.OWE  impossible,  under  any  circumstances,  that  the  testatrix  could  mean, 
Thomas,  that  what  she  thus  settled  for  life,  with  limitations  over,  might  not 
be  at  her  death  of  sufficient  amount  to  make  it  worth  settling  in 
that  manner.  That  is,  in  effect,  the  argument  from  this  limitation. 
It  is  painful  to  be  obliged  to  come  to  the  conclusion  to  which  I 
have  come  upon  the  construction  of  this  will ;  because  I  shoald 
have  had  strongly  the  impression,  that,  in  ordinary  parlance,  the 
word  "money"  as  here  used,  might  have  included  the  stock  in 
question,  if  I  were  not  compelled  by  authority  to  hold  otherwise ; 
but,  if  I  followed  my  private  judgment,  I  should  be  throwin*::  that 
uncertainty  upon  the  law  which  every  one  has  always  deprecated. 

There  must,  therefore,  be  a  declaration,  that  the  stock  did  not  pass 
by  this  will,  and  the  costs  of  all  parties  must  come  out  of  the  estate. 

[This  decision  was  affirmed  by  the  Lords  Justices  as  reported  on 
appeal  in  5  D.  M.  &  G.  815,  where  the  following  judgments  are  given.] 

[  6  D.  M.  &    Thr  Lord  Justice  Enight  Brugb  : 
u. 316  ] 

'*  Non  aliter  a  significatione  verborum  recedi  oportet  quam  cum 

manifestum  est  aliud  sensisse  testatorem  "  (O*  So  said  Marcellus, 
and  the  Vicb-Chancbllor's  conclusion  appears  to  be  the  just  result 
[  *3i7  ]  of  an  accurate  application  *of  that  rule,  there  being  here  a  total 
absence  of  context  to  show  that  the  testatrix  employed  the  word 
"  money  "  otherwise  than  in  its  correct  and  proper  sense,  which  is 
not  property  generally,  but  a  particular  species  of  property.  That 
species  no  more  includes  annuities  than  houses  or  furniture.  An 
annuity  is  not,  though  its  fruit  is,  money,  nor  where  a  man  gives 
his  wool  or  his  apples  are  we  to  presume  that  he  means  to  give  his 
sheep  or  his  orchard.  That  this  lady  herself,  if  she  could  be 
appealed  to,  would  not  overrule  the  judgment  which  I  am  now 
giving  I  am  not  clear,  but  the  numerous  class  of  persons  who,  in 
wills  and  otherwise,  speak  as  if  the  office  of  language  were  to  con- 
ceal their  thoughts,  have  no  right  to  complain  of  being  taken  to 
mean  what  their  language  expresses. 

The  Lord  Justice  Turner: 

It  is  not  unlikely  that  it  was  the  testatrix's  intention  to  pass  by 
the  description  "  the  whole  of  my  money,"  something  more  than 
what  strictly  and  literally  speaking  would  pass  under  the  descrip- 
tion of  "  money,"  but  probability  is  one  thing  and  judicial  certainty 
another. 

(1)  Dig.  lib.  32,  tit.  1,  8.  69. 
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Now  the  first  question,  as  Mr.  Hall  very  accurately  put  it,  is  Lowe 
this  :  Could  it  be  the  intention  of  the  testatrix,  by  those  words,  to  thomas. 
pass  the  whole  of  her  property?  Are  they  tantamount  to  a 
description  of  the  whole  of  her  estate?  It  appears  to  me  to  be 
clear  upon  the  context  of  the  will  that  this  could  not  be  the 
intention,  because  we  find  in  the  will,  after  the  disposition  of  the 
whole  of  the  testatrix's  money,  a  disposition  of  some  specific 
articles,  namely,  her  clothes,  watch  and  other  things,  and  this  not 
by  way  of  exception  out  of  the  disposition  of  the  whole  of  her 
money  previously  made.  It  is  clear,  therefore,  that  the  whole  of 
the  residuary  estate  cannot  have  been  intended  to  pass  under  the 
description  of  money. 

Then  can  it  be  said,  that  under  that  description  she  intended  to  [  318  ] 
pass  all  property  producing  income  ?  To  determine  this,  we  mast 
look  at  the  different  sources  from  which  income  may  be  derived. 
Suppose  she  had  invested  her  property  in  a  ship  instead  of  the 
funds?  Gould  it  be  said  that  the  ship,  which  is  one  only  of  the 
numerous  forms  of  investment  producing  income,  would  pass.  I 
think  it  clearly  would  not. 

If  we  deviate  from  the  correct  meaning  of  the  words  which  the 
testatrix  has  used,  we  are  immediately  involved  in  the  difficulty  of 
deciding  how  far  the  deviation  is  to  be  carried.  I  think  that  in 
this  and  in  other  like  cases  it  is  necessary  to  adhere  to  the  proper 
and  correct  sense  of  the  words  used  in  the  will,  where  there  is  no 
context  to  give  a  different  effect  to  them.  The  context  here  relied 
upon  rests  entirely  on  the  words  "  the  whole  of  my  money " 
coupled  with  the  disposition  of  the  residue  as  **  the  whole  money." 
But  the  words  "my  money"  in  my  mind  do  not  lead  to  the 
inference  that  the  testatrix  intended  anything  else  than  money. 
The  word  "  whole  "  may  have  been  introduced  for  the  purpose  of 
including  money  at  her  bankers  or  money  deposited  with  private 
persons,  and  she  might  doubt  whether  if  she  said  "my  money" 
simply,  and  not  "  the  whole  of  my  money,"  the  word  might  not  be 
confined  to  money  in  her  actual  possession. 

Then  is  there  anything  in  the  residuary  disposition  contained  in 
the  will  which  can  have  the  efifect  of  passing  more  than  what  was 
strictly  money  ?  It  is  argued  that  money  must  mean  money  in  a 
state  of  investment,  for  a  life  estate  is  given,  but  then  it  would  be 
by  the  act  of  the  Court,  in  order  to  give  effect  to  the  bequest  in 
remainder,  that  the  investment  would  be  made  where  the  same 
property  is  given  in  succession  to  different  persons* 
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Lowe 

r. 

Thomas. 

[319] 


The  only  oase  among  those  cited  which  appeared  to  give  support 
to  such  a  construction  was  that  of  Lynn  v.  Ken-idge  (l),  but  looking 
closely  at  that  case  it  appears  that  there  was  there  a  gift  of  a  legacy 
which  was  a  charge  of  course  on  the  general  estate  of  tiie  testatrix 
and  then  an  ultimate  disposition  of  *'  what  money  was  not  therein 
otherwise  disposed  of."  That  was  held  sufficient  to  explain  that 
the  meaning  in  which  the  word  "money"  was  used  was  not  the 
ordinary  meaning  of  the  word. 

I  entirely  coincide  with  my  learned  brother  and  the  Vice- 
Ghancbllor. 

Appeal  dismissed  with  costs. 


1854. 
Feb.  19. 

Wool),  V.-C. 
[Kay,  379] 


HAGGAE  V.  NEATBY. 

(Kay,  379—384;  S.  C.  23  L.  J.  Ch.  455.) 

A  bequest  to  trustees  of  the  sum  of  20/.  per  annum.  Bank  Long  Annuities, 
or  an  annual  sum  equal  thereto,  upon  trust  to  pay  the  same  to  E.  for  life  ; 
and,  after  her  decease,  to  pay,  Assign,  transfer,  and  make  over  the  principal 
stock  or  money  which  should  be  set  apart  for  the  payment  of  the  said  yearly 
sum  to  E.'8  children,  share  and  share  alike.  The  testatrix,  at  the  date  of 
her  will,  and  thence  to  her  death,  had  50/.  a  year  Bank  Long  Annuitiei^ 
which  would  terminate  in  1860 :  Held,  that  the  testatrix  intended  to  give 
a  perpetual  annuity  of  20/.,  and  that  the  trustees  of  the  will  had  not  an 
option  to  make  either  a  permanent  investment,  or  set  apart  20/.  a  year  Ix>ug 
Annuities,  at  their  discretion ;  but  were  bound  to  take  the  course  which 
was  most  for  the  advantage  of  the  children  of  E.,  by  investing  in  Consols 
such  a  sum  as  would  produce  20/.  a  year,  to  answer  the  legac}'. 

Sarah  Squirb,  by  her  will,  dated  the  17th  of  July,  1832,  after 
devising  certain  freehold  and  copyhold  hereditaments  to  the 
trustees  of  her  will,  upon  the  trusts  therein  mentioned,  continued 
as  follows :  "  I  also  give  and  bequeath  unto  my  said  trustees  the 
sum  of  20Z.  per  annum,  Bank  Long  Annuities,  or  an  annual  or 
yearly  sum  equal  thereto,  upon  trust,  to  pay  the  same  from  time  to 
time,  as  the  same  shall  be  received,  unto  my  daughter  Elizabeth, 
to  and  for  her  own  use  and  benefit,  independent  of,  and  not  to  be 
subject  to,  the  debts,  control,  or  engagements  of  any  husband  with 
whom  she  may  happen  to  intermarry,  and  for  which  her  receipt 
and  receipts,  signed  by  her  alone,  whether  she  shall  be  covert  or 
sole,  and  notwithstanding  such  coverture,  shall  be  a  good  and 
sufficient  discharge,  and  good  and  sufficient  discharges  to  the 
person  or  persons  paying  the  same;  and  from  and  immediately 
after  her  decease,  upon  trust  to  pay,  assign,  transfer,  and  make 
over  the  principal  stock  or  money  which  shall  be  set  apart  for  the 
(1)  West's  Rep.  (temp.  Hardw.)  172. 
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payment  of  the  said  yearly  sum,  unto  her  children  who  shall  be  Hagoab 
living  at  the  time  of  her  decease,  if  more  than  one  share  and  share  neatby. 
alike,  and  if  but  one  child  then  to  such  one  or  only  child.  But  if 
there  shall  be  no  such  child  then  living,  upon  trust  to  pay,  assign, 
transfer,  and  make  over  the  same  unto  and  amongst  my  children 
or  child  who  shall  be  then  living,  if  more  than  one  share  and  share 
alike,  and  if  but  one  then  to  such  one  or  only  child."  And 
the  said  testatrix  thereby  appointed  the  said  trustees  the  executors 
of  her  said  will. 

The  testatrix  died  on  the  20th  of  August,  1888,  and  *her  will  was       [  ♦380  ] 
duly  proved  by  her  said  trustees  and  executors. 

At  the  date  of  her  said  will,  and  thenceforth  up  to  her  death,  the 
testatrix  was  (amongst  other  personal  estate)  possessed  of  the  sum  of 
50Z.  per  annum  Bank  Long  Annuities,  terminable  in  the  year  1860. 

Her  said  daughter,  Elizabeth  Haggar,  had  only  one  child,  a  son, 
who  had  attained  the  age  of  twenty-one  years. 

To  answer  the  bequest  of  ''the  sum  of  201,  per  annum  Bank 
Long  Annuities,  or  an  annuity  or  yearly  sum  equal  thereto,"  the 
executors,  soon  after  the  death  of  the  said  testatrix,  set  apart  the 
sum  of  202.  per  annum  Bank  Long  Annuities  out  of  the  said  sum 
of  501.  per  annum  Bank  Long  Annuities,  of  which  the  said  testatrix 
was  so  possessed  as  aforesaid,  and  from  time  to  time  paid  the  same 
to  the  said  Elizabeth  Haggar. 

These  facts  were  now  stated  in  a  special  case,  in  which  Elizabeth 
Haggar  and  her  son  were  plaintiffs,  and  the  executors  defendants, 
and  which  submitted  the  question,  whether,  upon  the  true  con- 
struction of  the  bequest  in  the  said  will,  the  plaintiffs  were  entitled 
to  have  such  a  sum  set  apart  out  of  the  said  testatrix's  estate,  as, 
when  invested  in  the  purchase  of  Bank  8Z.  per  cent.  Annuities, 
would  produce  in  dividends  the  full  sum  of  20Z.  per  annum,  such 
dividends  to  be  paid  to  the  plaintiff  Elizabeth  Haggar  during  her 
life,  and  the  principal  fund,  at  her  death,  to  be  transferred  to  the 
child  or  children  who  should  be  entitled  to  the  benefit  of  the 
aforesaid  bequest,  or  whether  the  said  bequest  had  been  duly 
answered  and  satisfied  by  the  setting  apart  and  appropriation  of 
the  said  sum  of  202.  per  annum  Bank  Long  Annuities  as  aforesaid. 

Mr.  Holt,  Q.C.,  and  Mr.  Cairns,  for  the  plaintiffs,  argued,  that       [  381  ] 
the  legatees  had  a  right  to  choose  which  of  the  two  subjects  of 
bequest  they  would  take,  and  cited  Seale  v.  Seale  (i),  in  which  there 

(1)  1  P.  Wins.  290. 
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Haggab  was  a  direction  by  will  that  all  the  testator's  money  in  the  funds 
Neatby.  should  be  laid  out  in  the  purchase  of  lands  of  800Z.  or  400?.  a  year, 
and  settled  on  his  eldest  son  and  the  heirs  male  of  his  body,  with 
remainders  over;  and  the  Lord  Chancellor  Cowper  said,  that  he 
would  construe  it  in  the  most  liberal  sense,  and  that  it  should  be 
400Z.  a  year. 

Mr.  Bacouy  Q.C.,  and  Mr.  Surrage,  for  the  defendants,  argued 
that  the  first  gift  was  of  a  sum  of  Long  Annuities,  and  that  the 
alternative  investment  must  be  *'  equal  thereto  "  in  all  respects, 
that  is,  taking  into  consideration  the  time  at  which  the  Long 
Annuities  were  to  cease. 

But  whatever  the  construction  in  that  respect  must  be,  it  was 
plain,  from  the  nature  of  this  gift,  that  the  parties  beneficially 
interested  could  not  exercise  the  option,  for  they  might  be  infants 
or  unborn  at  the  death  of  the  testatrix ;  and,  therefore,  it  must  have 
been  intended  that  the  trustees  should  use  their  discretion  in  the 
choice;  and  the  Court  would  not  interfere  with  what  they  had 
done.  In  Wilson  v.  Wilson  (l),  where  the  bequest  was  of  a  life 
annuity  of  25Z.  a  year,  or  500i.  in  money,  Vice-Chancellor  Eniqht 
Bruce  held,  that  the  option  was  given,  not  to  the  legatee,  but  to 
the  persons  to  whom  the  property  which  was  subject  to  the  legacy 
was  given. 

Mr,  CairnSy  in  reply,  suggested  that  the  true  construction  was, 
that,  when  the  Long  Annuities  ceased,  a  permanent  investment  was 
to  be  made,  which  would  produce  20i.  a  year.  This  made  all  the 
will  consistent,  and  avoided  all  questions  as  to  option  or  election. 

[  382  ]       Vicb-Chancellor  Sir  W.  Page  Wood  : 

I  think  that  the  true  construction  of  this  will  is,  that  this  lady 
intended,  and  it  is  the  substance  of  her  will,  to  give  a  permanent 
annuity  of  20Z.  to  the  legatee  for  life,  and  then  to  her  children. 
That  would  be  the  immd  facie  construction,  from  the  form  of  the 
gift  being  of  an  annual  sum  to  one  for  life,  with  an  executory 
bequest  over  of  the  fund  out  of  which  it  was  secured,  whatever  that 
might  be,  to  other  persons,  after  the  death  of  the  person  entitled 
for  life.  The  testatrix  gives  to  trustees  the  sum  of  20i.  Bank  Long 
Annuities,  or  an  annual  or  yearly  sum  equal  thereto,  upon  trust  to 
pay  it  to  her  daughter  for  life ;  and,  after  her  decease,  then  in  trust 

(1)  75  R  R.  79  (1  De  G.  &  Sm.  152). 
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"to  pay,  assign,  transfer,  and  make  over  the  principal  stock  or      Haooab 
money  which  shall  be  set  apart  for  the  payment  of  the  said  yearly      neatby. 
sum  unto  her  children  who  shall  be  living  at  the  time  of  her 
decease."     She  contemplated  clearly,  therefore,  that  there  would  be 
some  principal  sum  set  apart  for  the  payment  of  this  annual  sum. 

Mr.  Suirage  ingeniously  suggested,  that,  the  gift  being  of  a 
sum  of  "  20i.  Bank  Long  Annuities,  or  an  annuity  or  annual  sum 
equal  thereto,"  that  must  mean  equal  in  duration  as  well  as  in 
amount.  I  think  that  could  hardly  be  the  true  construction  in 
point  of  phraseology  alone,  for  it  was  not  equality  of  duration  that 
was  then  present  to  the  mind  of  the  testatrix.  She  was  looking  to 
the  annual  sum  that  was  to  be  paid ;  and  the  equality,  therefore, 
cannot  apply  to  more  than  the  sum  of  20Z.  mentioned  as  the  yearly 
amount.  Moreover,  it  would  be  an  unreasonable  construction  of 
the  will,  that  the  testatrix,  in  1832,  should  bequeath  to  one  person 
for  life,  and  then  to  the  unborn  children  of  that  person,  a  fund 
which  she  knew  was  only  to  last  twenty-eight  years  from  that  time. 
That  consideration  also  shows,  that  it  is  much  more  probable  *that  [  '383  ] 
the  testatrix  meant  to  refer  to  equality  of  the  annual  sum  without 
reference  to  the  duration  of  the  Long  Annuities. 

Then  the  gift  is  alternative,  either  of  20Z.  per  annum  Long 
Annuities,  or  an  annuity  or  annual  sum  equal  thereto ;  and,  with 
reference  to  the  money  to  be  set  apart  to  produce  that  annual  sum, 
in  truth,  a  sort  of  option  was  given,  either  to  secure  an  tonual  sum, 
which  must  mean  a  principal  sum  to  produce  that  amount  for  ever, 
or  to  set  apart  instead,  such  a  sum  of  Bank  Long  Annuities  as 
would  produce  20i.  a  year.  The  remaining  question  is,  whether 
the  executors  were  justified  in  acting  on  their  own  view  of  what 
they  should  do ;  whether  they  should  set  apart  the  Long  Annuities, 
or  make  a  permanent  investment.  According  to  the  case  which 
has  been  cited  from  Peere  Williams,  the  decision  in  which  is 
founded  upon  the  civil  law,  if  there  be  a  legacy  to  A.  of  300Z.  or 
400/.,  the  legatee  has  a  right  to  say  that  he  will  take  that  which  is 
the  most  beneficial.  If  the  parties  may  do  that,  the  gift  over  here 
being  to  unborn  children,  I  think  that  the  trustees  of  the  will  are 
bound  to  take  the  course  which  would  be  the  best  for  these  children. 
It  is  not  a  bequest  to  the  children  without  the  intervention  of 
trustees,  so  that  the  children  might  have  the  choice  ;  but  here  it  is 
given  to  trustees,  not  with  any  direction  to  do  what  they  please  in 
the  matter,  but  an  absolute  gift  to  them  of  one  or  the  other  of  these 
funds ;  and  what  a  legatee,  9ui  juris,  would  be  entitled  to  do  in  such 
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Haooab 

r. 
Nbatbt. 


[  •384  ] 


a  case  for  his  own  benefit,  the  trnstees,  or  the  Goort,  if  they  had 
come  for  its  direction,  should  do  for  these  children. 

In  the  case  of  Wilson  v.  WU8(m(i),  the  Vice-Chancellor  was 
especially  guarded  in  founding  his  decision  upon  the  ^particular 
terms  of  the  will.  These  were  terms  which  would  compel  a  party, 
on  certain  conditions,  to  purchase  a  certain  annuity,  and  then  there 
was  a  gift  of  that  annuity,  or  the  sum  of  money  to  be  expended  in 
its  purchase,  and  the  Yice-Chancellor  thought,  looking  to  the 
whole  of  the  will,  that  there  was  not  an  option  in  the  legatee.  The 
conditions  could  not  apply  to  a  sum  certain,  and  the  legacy  being 
given  in  both  ways,  probably  for  that  reason  the  Vicb-Chancbt^or 
decided  that  the  choice  did  not  rest  with  the  legatee.  Scale  v. 
Seale  (2)  was  not  cited  in  that  case ;  but  I  have  no  doubt  that  the 
principle  of  that  case  was  present  to  the  mind  of  the  learned  Judge 
who  decided  Wilpon  v.  Wilson  (1),  and  that  he  thought  himself 
bound  to  come  to  the  conclusion  at  which  he  arrived  by  the  special 
circumstances  of  the  case. 


Declare,  that,  according  to  the  true  construction  of  the  will  of  the 
said  testatrix,  such  a  sum  of  money  ought  to  be  set  apart  in  respect 
of  the  legacy  in  the  case  mentioned,  as,  when  invested  in  the 
purchase  of  91.  per  cent.  Consols,  will  produce  the  full  sum  of  20i. 
a  year. 


1854. 

Feb.  20,  2\. 

sUareh  8. 

Wood,  V.-C. 
[  385] 


WEST  V.  EAY  (8). 

(Kay,  385—393 ;  8.  C.  23  L.  J.  Ch.  447 ;  2  W.  R.  3)9.) 

Where  a  power  of  appoiutmeut  is  to  be  exercised  by  a  writing  under  the 
hand  and  seal  of  the  donee,  it  cannot  be  exercised  by  a  will  executed  with 
only  the  formalities  required  by  the  Wills  Act,  1837  (1  Vict.  c.  26), 
because  the  essential  requisition  of  the  power  is,  that  it  should  be  exercised 
under  hand  and  seal,  and  the  statute  applies  to  a  power  of  which  the 
essential  requisition  is,  that  it  should  be  exercised  by  will,  and  the 
formalities  are  comparatively  unimportant. 

The  reason  that  such  a  power  would  have  been  lield  duly  exercised  before 
the  new  Wills  Act  by  a  will  under  hand  and  seal  was,  because,  under  the 
general  word  **  writing,"  it  was  indifferent  by  what  kind  of  instrument  the 
power  was  exercised,  provided  the  essential  solemnities  were  complied  with. 
Buckell  V.  Uleukhorn  (4)  not  followed. 

By  an  indenture,  dated  the  4th  of  June,  1835,  the  first  trust 
declared  of  certain  leasehold  property  of  Thomas  West,  the  settlor, 

(1)  75  R.  R.  79  (1  De  G.  &  Sm.  152).  In  re  BurneU  [1908]    1    Ch.  402.  77 

(2)  1  P.  Wms.  290.  L.  J.  Ch.  267. 

(3)  SmiVi  V,  Adkins  (1872)  L.  B.  14  (4)  5  Hare,  131. 
Eq.  402,  41  L.  J.  Ch.  628,  27  L.  T.  90 ; 
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which  was  therein  comprised,  was  to  assign  the  same  **  unto  such        West 

person  and  persons,  and  in  such  manner  and  form,  and  with  or         ^y. 

without  power  of  revocation  and  new  appointment,  as  the  said 

Thomas  West  at  any  time  or  times  during  the  term  of  his  natural 

life,  by  any  deed  or  deeds,  writing  or  writings  under  his  hand  and 

seal,  to  be  attested  by  two  or  more  credible  witnesses,  shall  direct, 

limit,  or  appoint  of  or  concerning  the  same  respectively,  or  any 

part  or  parts  thereof ; "  and  in  default  thereof  and  subject  thereto. 

In  trust  for  the  said  Thomas  West  and  his  assigns  during  his  life ; 

and  from  and  after  his  decease,  upon  the  further  trusts  therein 

mentioned. 

The  said  Thomas  West,  on  the  7th  of  February,  18-49,  made  his 
last  will  and  testament,  not  under  seal,  but  executed  by  him,  and 
attested  in  conformity  with  the  requisitions  of  the  1  Vict.  c.  26 ; 
and  thereby,  after  bequeathing  certain  leasehold  premises  not 
comprised  in  the  aforesaid  indenture,  and  giving  divers  pecuniary 
legacies,  he  proceeded:  "I  give  and  devise,  direct,  limit,  and 
appoint,  all  the  messuages,  lands,  hereditaments,  and  real  estate  of 
every  tenure  of  or  to  which  I  am  now,  or  at  my  death  shall  be, 
seised  or  entitled  at  law  or  in  equity,  or  which  I  have  now,  or  at 
my  death  shall  have,  power  to  dispose  of  by  will,  (except  what  I 
otherwise  dispose  of  by  this  my  will  or  any  codicil  thereto,)  unto 
and  to  the  use  of "  certain  trustees,  upon  trust  to  sell,  and  out  of 
the  *moneys  to  arise  from  such  sale,  and  by  and  out  of  his  [  •386  ] 
personal  estate,  to  pay  his  funeral  and  testamentary  expenses, 
debts,  and  legacies,  and  divide  the  residue  equally  amongst 
such  of  his  grandchildren,  who,  being  a  grandson  or  grandsons, 
should  attain  the  age  of  twenty-one  years,  or,  being  a  grand- 
daughter or  granddaughters,  should  attain  that  age  or  marry ; 
with  certain  provisions  for  their  advancement  and  benefit  in  the 
meantime. 

The  testator  died  in  the  month  of  September,  1850. 

The  infant  grandchildren  of  the  testator  concurred,  as  plain- 
tiffs, with  the  persons  entitled  under  the  settlement  in  default  of 
appointment,  as  defendants,  in  a  special  case  fcr  the  judgment  of 
the  Court,  whether  the  leasehold  premises  assigned  by  the  indenture 
of  the  4th  of  June,  1886,  became  subject  to  the  trusts  declared  by 
the  said  will  in  favour  of  the  testator's  grandchildren,  or  whether, 
notwithstanding  such  will,  the  said  premises  continued  subject  to 
the  trusts  declared  by  the  said  indenture  in  favour  of  the  said 
defendants. 
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West  Mr.  Browell  for  the  plaintiffs  [relied  on  Buckell  v.  Blenkhorn  (i)] . 

r. 
Ray 

r  3S8  ]  *^*''  *^^^^\ff^  ^^^  'b®  defendants.     *    ♦     * 

^Vr.  Browellf  in  reply.     *     *     * 

[  389  ]       Vicb-Chancbllor  : 

I  must  take  time  to  consider  this  case.  The  question  was 
decided  by  Vice-Chancellor  Wigram,  and  that  decision  has  not  been 
appealed  from,  and  must  not  be  departed  from  lightly. 

A/arehS.       ViCB-ChaNCBLLOR   SiR  W.   PaOB  WoOD  : 

In  this  case  the  Court  is  called  upon  to  consider  the  decision  of 
Vice-Chancellor  Wigram  in  Buckell  v.  Blenkhorn  (i),  under  circum- 
stances precisely  analogous,  in  consequence  of  the  question  having 
been  brought  before  the  Master  of  the  Bolls,  and  then  before  the 
Lords  Justices,  in  the  case  of  CoUard  v.  Sampson  (2);  That  was  a 
suit  concerning  this  same  will,  for  the  purpose  of  enforcing  specifi- 
cally a  contract  which  depended  on  a  title  resting  for  its  validity 
upon  that  decision  in  Buckell  v.  Blenkhorn  (^),  and  the  case  is  now 
open  for  decision  in  consequence  of  the  Lords  Justices  having 
expressed  their  opinion,  that  they  could  not  consider  the  point  to 
have  been  so  satisfactorily  determined  as  to  induce  them  to  enforce 
specific  performance  of  ttie  contract.  I  must  therefore  look  at  the 
question,  not  guided  by  the  decision  of  Yice-Chancellor  Wigram, 
further  than  as  giving  the  weight  of  his  opinion  to  one  conclusion 
on  this  somewhat  difficult  subject. 

The  question  arises  thus :  the  settlor  here  reserved  a  power  of 
appointing,  "  during  the  term  of  his  natural  life,  by  any  deed  or 
deeds,  writing  or  writings,  under  his  hand  and  seal,  to  be  attested 
by  two  or  more  credible  witnesses;"  and  then  he  made  an  appoint- 
ment by  will  not  imder  seal,  but  executed  and  attested  as  required 
[  ♦390  ]  by  the  *Statute  of  Wills,  1  Vict.  c.  26.  Vice-Chancellor  Wigram, 
in  Buckell  v.  Blenkhoim  (i),  held,  that,  inasmuch  as  the  previous 
decisions  had  established,  that,  where  there  was  a  power,  worded 
like  this,  of  appointing  "  by  writing,"  coupled  with  certain  solemni- 
ties, a  testamentary  writing  executed  with  those  solemnities  would 
be  a  good  execution  of  the  power,  the  donor  being  indifferent, 

(1)  5  Hare,  131,  practicaUy  over-  (2)  Beported  in   17  Jur.   641,   but 

ruled  on  this  poiut  by  the  present  case  stated  sufficiently  for  the  purpoee  of 

and  by  Lord  Westbury  in  Taylor  v.  this  case  later  in  the  course  of  the 

Meade,  13  W.  E.  394. — 0.  A.  S.  judgment  here  reported. 
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80  long  as  the  conditions  were  complied  with,  whether  the  instru-  West 
ment  were  a  writing  or  a  will ;  therefore  the  case  would  fall  within  hay. 
that  section  of  the  new  statute,  which  directs,  that  every  will 
executed  and  attested  in  the  manner  required  by  the  Act  should, 
"  so  far  as  respects  the  execution  and  attestation  thereof,  be  a  valid 
execution  of  a  power  of  appointment  by  will,  notwithstanding  it 
shall  have  been  expressly  required  that  a  will  made  in  exercise  of 
such  power  should  be  executed  with  some  additional  or  other  form 
of  execution  or  solemnity."  Vice-Chancellor  Wigram  commented 
upon  the  case  before  him  in  this  manner :  "  Before  the  Wills  Act, 
the  word  *  writing,'  in  cases  like  the  present,  had  received  a  judicial 
interpretation,  which  included  a  will.  But  the  Court  held,  that 
they  could  not  dispense  with  the  formalities  prescribed  by  the 
instrument  creating  the  power — although  they  were  not  necessary 
to  the  validity  of  a  will— because  those  forms,  being  in  themselves 
without  value,  could  have  no  equivalent.  Now,  by  the  Statute  of 
Wills  (1  Vict.  c.  26)  it  is  provided,  that,  in  the  execution  of  wills, 
one  given  form  shall  be  observed,  and  that  such  form  shall  be  an 
equivalent  for  every  arbitrary  form  of  execution  which  the  donor  of 
a  power  may  prescribe.  It  was  not  at  the  expense,  but  in  favour, 
and  for  the  benefit  of  such  donors,  and  in  order  that  their  inten- 
tions might  not  be  disappointed  by  the  neglect  of  useless  forms, 
that  this  legislative  provision  was  made.  I  must  presume  in  this 
case  that  Sarah  M'Lauchlan  made  the  deed  of  the  1st  of  September, 
*1843,  with  the  knowledge  of  the  decisions  upon  the  word  *  writing'  [  ♦391  ] 
and  with  knowledge  also  of  the  provisions  of  the  Wills  Act." 

Now  the  Lord  Justice  Turner,  after  citing  those  observations  of 
Vice-Chancellor  Wigram,  in  CoUard  v.  Sampson^  considered  that  they 
were  not  such  satisfactory  reasons  as  to  induce  the  Court  to  hold, 
that  an  appointment  made,  as  in  this  case,  by  a  will  not  executed  in 
compliance  with  the  provisions  of  the  power,  but  duly  executed  and 
attested  under  the  Wills  Act,  would,  by  virtue  of  that  statute,  be  a 
good  execution  of  the  power.  I  am  bound  to  say,  upon  considera- 
tion, that  I  feel  the  justice  of  that  remark,  and  that  I  cannot  hold 
that  this  power  has  been  duly  executed ;  but,  at  the  same  time,  I 
must  add,  that  I  fear,  in  nine  cases  out  of  ten,  the  intention,  both 
of  the  donor  and  of  the  party  executing  the  power,  who  of  course 
intends  to  execute  it  effectually,  will  be  defeated  by  such  a  decision. 
But  the  Legislature  might  have  provided  for  the  case,  and  has  not 
done  so.  I  must  consider  the  origin  of  those  decisions  of  the  courts 
of  law  with  reference  to  the  solemnities  required,  in  which  it  was 
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WE8T  held,  that  every  formality  must  be  complied  with.  Thd  courts  of 
Bay.  Iftw  held  this  upon  two  grounds — first,  because  the  donor  of  the 
power  has  declared  how  it  must  be  exercised,  and  cujus  est  dare  ejus 
est  dis2)onere ;  and,  secondly,  the  courts  of  law  regarded  appoint- 
ments under  powers  as  in  the  nature  of  conditional  limitations  to 
defeat  existing  uses,  and  considered  that,  therefore,  they  were  to  be 
strictly  executed.  However,  as  it  often  happened  that  some  of  the 
formalities  were  forgotten,  and  the  intention  would  thus  have  been 
frustrated,  the  courts  of  equity,  in  certain  favoured  cases,  have 
supplied  the  want  of  the  required  formalities.  There  still  remain 
many  instances  in  which  the  objection  prevails ;  but,  in  the  case  of 

[  ♦3»2  J  wills,  the  Legislature  *has  interfered,  and,  instead  of  the  many 
useless  ceremonies  that  may  be  required  for  the  execution  of  a 
power  by  will,  has  provided  one  form  of  execution  and  attestation, 
and,  if  that  be  complied  with,  all  others  are  disregarded.  The 
Legislature  might  have  gone  on  to  say,  if  the  subject  of  deeds  had 
been  before  them,  that  whatever  instrument  would  be  good  as  a 
deed,  and  was  formally  executed  as  a  deed,  should  be  a  due  execution 
of  a  power  to  be  executed  by  deed,  whatever  other  ceremonies  might 
be  required  by  the  power ;  however,  they  have  not  done  so.  Now 
I  find  in  this  settlement  a  power,  not  to  appoint  by  will  at  all,  but 
by  deed  or  writing,  with  certain  required  solemnities.  The  decisions 
on  this  point  before  the  statute  were  in  effect,  that  the  donor  of  the 
power  had  thought  the  character  of  the  writing,  whether  it  should 
be  testamentary  or  inter  vivos,  not  of  the  essence  of  the  case.  All 
he  had  thought  essential  were  the  solemnities  with  which  the  power 
was  to  be  exercised,  and,  provided  they  were  observed,  it  was 
indifferent  whether  the  instrument  by  which  the  power  was  exercised 
were  a  will  or  a  deed ;  and  when  it  was  exercised  by  will,  as  in  the 
case  of  Lisle  v.  Lisle  (i),  though  the  instrument  is  a  will  and  revoc- 
able, yet,  being  executed  with  all  the  required  ceremonies,  and 
being  within  the  words  of  the  power,  it  was  held  to  be  a  good  execu- 
tion of  the  power.  But  when  the  donor  has  made  the  required 
solemnities  essential  to  the  power,  and  has  not  stated  that  it  is  to  be 
exercised  by  will,  but  only  by  deed  or  writing,  can  I  hold  that  it 
falls  within  the  10th  section  of  the  statute  1  Vict.  c.  26,  which 
provides,  that  every  will,  executed  in  manner  thereinbefore  required, 
shall,  so  far  as  respects  the  execution  and  attestation  thereof,  be  a 
valid  execution  of  a  power  of  appointment  by  will,  notwithstanding 
it  shall  have  been  expressly  required  that  a  will  made  in  exercise  of 

(1)  1  Br.  0.  0.  63a. 
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such  power  should  be  executed  with  some  additional  or  other  form 
of  execution  or  solemnity. 

The  donor  might  well  say,  "  I  have  not  made  any  direction  at 
all  as  to  a  will,  and  therefore  my  case  is  not  within  the  statute.  It 
may  be,  that  it  was  a  matter  of  indifference  to  me  whether  the 
exercise  of  the  power  should  be  by  will  or  not ;  but  it  was  of  the 
essence  of  my  direction  that  it  should  be  done  with  certain  solem- 
nities. Where  the  instrument  is  a  matter  of  form  and  the  required 
solemnities  are  the  substantial  requisites,  is  not  the  same  case  as 
where  the  instrument  is  the  substance  of  what  is  required  by  the 
power  and  the  solemnities  are  the  accessories,  which  is  the  state  of 
circumstances  to  which  the  statute  applies." 

I  regret  to  come  to  this  conclusion,  because,  when  persons  fetter 
themselves  with  these  forms,  instead  of  saying  simply  that  the 
appointment  should  be  by  deed  or  will,  which  would  in  most  cases 
fulfil  every  purpose,  they  often  disappoint  themselves  ;  or  when  they 
wish  to  give  a  power  of  appointment  to  third  persons,  they  frequently 
by  these  means  disappoint  the  object  of  all  parties.  The  Legislature 
has  made  a  provision  for  the  evil  in  cases  of  wills ;  but  I  think  that 
it  does  not  extend  to  the  case  where  the  power  requires  not  a  will 
but  an  instrument  with  certain  formalities  different  to  those  observed 
in  the  execution  of  a  will.  The  distinction  is  no  doubt  narrow;  for  if 
the  power  had  been  to  be  executed  by  a  ''  writing  testamentary  or 
otherwise,"  then  the  case  would  have  fallen  within  the  statute ;  but  in 
that  case  the  donor  would  have  made  a  will  of  the  substance  of  the 
case,  and  then  the  provisions  of  the  statute  would  apply.  Not  having 
used  those  words,  I  think  that  he  has  not  brought  the  limitation  of 
the  power  in  the  settlement  within  the  operation  of  the  statute ;  and 
I  must  therefore  answer  the  question,  whether  these  premises  passed 
by  the  will,  which  has  been  very  well  argued,  in  the  negative. 


West 

r, 
Ray. 

[393] 


HILL  V.  PEITCHARD  (I). 

(Kay,  394—399;  S.  0.  2  W.  E.  297.) 

A  settlement,  by  whioh  real  estates  were  limited  to  the  use  of  A.  for  life, 
vith  remainder  to  her  son  in  tail,  contained  a  power  of  sale  and  exchange, 
to  be  exercised  during  the  life  of  the  tenant  for  life,  with  her  consent, 
signified  by  writing  under  her  hand  and  seal. 

By  a  disentailing  deed,  to  whioh  the  tenant  for  life  was  a  party,  the 

Ch.  60,  61  L.  T.  781  ;  In  re  Comwallis- 
West  and  Munro'e  Contract  [1903]  2  Ch. 
160,  72  L.  J.  Ch.  499,  88  L.  T.  361.— 
O.  A.  8. 

43 


1854. 
Feb,  26. 

Wood,  V.-C. 

[394] 


(1)  See  Harrison  v.  Round,  95  R  E. 
82  (2  D.  M.  &  G.  190),  not  cited  here; 
and  see  also  In  re  Wright's  Trustees  and 
Marshall  (1884)  23  Ch,  D.  93,  64  L.  J. 
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Hill  tenant  in  tail,  with  the  consent  of  his  mother,  the  tenant  for  life,  testified 

r.  hy  her  executing  that  deed,  conveyed  the  settled  estates,  subject  to  her  life 

Pkitchard.  estate  therein,  and  also  other  hereditaments,  of  which  he  was  tenant  in  tail 

in  possession,  to  uses  to  bar  dower  in  his  own  favour. 

This  deed  contained  no  recital  of  any  contract,  but,  in  the  operative  part> 
its  object  WBS  stated  to  be  in  order  to  defeat  the  estate  or  estates  tail  of  the 
tenant  in  tail  in  the  hereditaments  therein  comprised,  and  all  other  estates, 
powei-s,  rights,  and  interests  limited  to  take  effect  after  the  determination 
or  in  defeasance  of  such  estate  or  estates  tail,  and  to  limit  the  fee-simple  in 
such  hereditaments,  as  to  such  parts  thereof  as  were  vested  in  the  tenant 
for  life,  subject  to  her  life  estate  therein,  to  the  uses  thereinafter  expressed: 
Held,  that  the  concurrence  of  the  tenant  for  life  in  the  disentailing  deed 
did  not  bar  her  power  of  assenting  to  a  subsequent  exercise  of  the  power  of 
sale  and  exchange,  because  this  was  a  power  to  raise  a  use  paramount  to 
the  estate  tail,  and  there  was  nothing  in  the  frame  of  the  deed  from  which 
a  contract  could  be  implied,  that  the  tenant  for  life  would  not  consent  after- 
wards to  the  exercise  of  the  power  of  sale  and  exchange. 

By  a  settlement,  dated  the  15th  of  April,  1817,  made  previously 
to  and  in  consideration  of  the  marriage  which  was  shortly  after- 
wards solemnised  between  William  Massey,  since  deceased,  and 
Mary  Massey,  now  his  widow,  certain  hereditaments  in  Wales  were 
limited,  subject  to  the  trusts  of  a  term  of  5,000  years,  vested  in 
trustees  to  raise  portions  for  the  younger  children  of  the  marriage,  to 
uses  of  which  the  existing  uses  were,  in  the  first  place,  for  the  said 
Mary  Massey  for  life,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the  use  of  the  first  and  other 
sons  of  the  marriage  successively,  and  the  heirs  of  their  respective 
bodies,  with  divers  remainders  over ;  and  the  settlement  contained 
a  power  of  sale  and  exchange,  which  was  given  to  trustees  to  be 
exercised  from  time  to  time  during  the  life  of  Mrs.  Massey,  and  with 
her  consent,  to  be  signified  by  any  writing  under  her  hand  and  seal. 

The  marriage  was  duly  solemnised,  and  there  was  issue  thereof. 
The  eldest  son  of  the  marriage  was  named  Francis  Elcocke  Massey, 
and  he  attained  twenty-one  in  1848. 

William  Massey,  the  husband,  died  in  1887,  leaving  his  wife  and 
eldest  son  surviving. 
[  895]  By  an  indenture,  made  the  8th  of  April,  1846,  between  the  said 

Mary  Massey  of  the  first  part,  the  said  Francis  Elcocke  Massey  of 
the  second  part,  and  Eobert  Bover  Hinchliflfe  of  the  third  part,  after 
reciting  the  said  settlement,  and  certain  other  instruments,  under 
which  the  said  Francis  Elcocke  Massey  was  tenant  in  tail  in 
possession  of  certain  other  hereditaments,  and  reciting  that  the  said 
Francis  Elcocke  Massey  had  attained  the  age  of  twenty-one, — ^it 
was  witnessed,  **  that,  in  order  to  defeat  the  estate  or  estates  tail  of 
the  said  Francis  Elcocke  Massey,  by  virtue  of  the  said  indenture  of 
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settlement  and  other  assurances  hereinbefore  recited,  or  any  of  Hill 
them,  in  the  hereditaments  hereinafter  released  or  intended  so  to  pritchabd. 
be,  and  all  other  estates,  powers,  rights,  and  interests  limited  to 
take  effect  after  the  determination,  or  in  defeasance  of  such  estate 
or  estates  tail,  and  to  limit  the  fee-simple  in  such  hereditaments  (as 
to  such  parts  thereof  as  are  vested  in  the  said  Mary  Massey  for  her 
life,  subject  to  her  life  estate  therein,)  to  the  uses  and  in  manner 
hereinafter  expressed, — He  the  said  Francis  Elcocke  Massey,  with 
the  consent  of  the  said  Mary  Massey,  as  to  such  of  the  heredita- 
ments hereinafter  described  or  referred  to,  of  which  she  is  protector 
of  the  settlement  creating  the  estate  tail,  testified  by  her  execut- 
ing these  presents,'*  granted  and  released  the  said  hereditaments, 
together  with  other  hereditaments  of  which  the  said  Francis  Elcocke 
Massey  was  tenant  in  tail  in  possession,  to  the  said  Bobert  Bover 
Hinchliffe  and  his  heirs,  to  have  and  to  hold  the  same  unto  the  said 
Bobert  Bover  Hinchliffe,  his  heirs  and  assigns,  for  ever,  to  uses  to 
bar  dower  in  favour  of  the  said  Francis  Elcocke  Massey. 

Mary  Massey  and  the  trustees  in  whom  the  power  of  sale  was 
vested  contracted  with  John  Pritchard  for  the  sale  to  him  of  part 
of  the  estates  comprised  in  the  said  power.  John  Pritchard  raised 
the  objection,  that,  having  regard  to  the  terms  of  the  disentailing 
deed,  Mary  Massey  *could  not  consent  to  the  exercise  of  the  power  [  *3*.i6  ] 
of  sale  ;  and  the  trustees  and  Mary  Massey  as  plaintiffs,  and  John 
Pritchard  as  defendant,  now  presented  these  facts  to  the  Court  in 
the  form  of  a  special  case,  in  which  the  question  was,  whether  a 
valid  sale  and  appointment  could  be  made  under  the  power. 

Mr,  W.  M.  James,  Q.C.,  and  Mr.  Wickens  for  the  plaintiffs  : 

The  right  of  the  tenant  for  life  to  consent  to  the  exercise  of  the 
power  of  sale  is  not  affected  by  this  disentailing  deed :  Roper  v. 
HaUifax  (l). 

•  Mr.  Bolt,  Q.C.,  and  Mr.  W.  D.  Lewis  for  the  defendant : 

The  power  of  the  tenant  for  life,  as  protector  of  the  settlement, 
to  assent  to  the  disentailing  deed  is  expressly  opposed  to  and  in 
derogation  of  the  power  of  sale  and  exchange,  which  is  a  power  to 
raise  a  shifting  use  to  defeat  the  estate  tail.     *    *    * 

They  cited  also  the  following  extract  from  Burton's  Compen-       [  397  j 
dium,  p.  808,  6th  edition.     Supposing  a  settlement  on  A.  for  life, 
with  remainder  to  B.  in  tail,  ''it  seems  clear  that  the  power*'  of 

(1)  8  Taunt  845. 
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Hill  revocation  by  C.  and  hia  heirs  **  might  be  made  co-extensive  with 
Pritchard.  that  estate,  because  a  recovery  suffered  by  the  tenant  in  tail  when 
in  i)08se88ion  would  at  any  time  effectually  defeat  it.  Indeed,  it  is 
very  usual  to  give  a  power  to  the  trustees  and  their  representatives, 
with  the  consent  of  the  tenant  for  life  or  tenant  in  tail  in  possession 
for  the  time  being,"  to  sell  or  exchange.  *'  While  the  estate  of  the 
tenant  for  life  continues,  the  power,  it  is  true,  is  secured.  The 
tenant  in  tail  in  remainder  cannot  suffer  a  recovery  without  the 
concurrence  of  the  tenant  for  life,  and  even  this  concurrence  will 
not  necessarily  destroy  the  power.  For  his  old  estate  for  life  may 
still  continue,  and  whilst  that  lasts  any  shifting  use  arising  by  an 
exercise  of  the  power  given  to  the  trustees  must  be  antecedent  to 
the  estate  tail,  and  paramount  to  it  in  title;  and  therefore  the 
power  will  still  continue  exercisable,  notwithstanding  any  act  of  the 
tenant  in  tail." 

Tlie  reply  was  not  called  for. 

[  398  ]       Yice-Ghangbllor  Sir  W.  Page  Wood  : 

I  think  that  this  power  of  sale  can  be  well  exercised.  The 
ingenious  argument  which  Lord  St.  Leonards  used  in  Roper  v. 
Hallifax  (1),  has  been  repeated  in  this  case  :  that  the  power  of  sale 
was  to  raise  a  shifting  use  which  could  not  be  said  to  be  paramount 
to  the  estate  tail,  and  therefore,  when  the  estate  tail  was  barred, 
every  interest  connected  with  or  depending  upon  or  subsequent  to 
it,  was  destroyed  also. 

But,  in  this  case,  the  same  difficulty  does  not  occur  as  in  many 
other  cases,  where  a  shifting  use  is  to  be  introduced  in  exercise  of  a 
power;  because  here  it  must  take  effect  paramount  to  the  estate 
tail,  the  exercise  of  the  power  of  sale  and  exchange  being  confined 
to  the  lifetime  of  the  tenant  for  life ;  and,  therefore,  no  act  of  the 
tenant  in  tail  could  bar  this  power  :  there  must  be  a  contract  on  the 
part  of  the  tenant  for  life,  not  to  give  that  consent,  with  which  a;lone 
the  power  could  be  exercised.  Then,  as  it  is  said  in  the  passage 
cited  from  Burton,  it  is  true  that  all  the  powers  to  be  exercised  during 
the  estate  tail,  with  the  concurrence  of  the  parties  entitled  to  it,  but 
displacing  it  to  the  extent  of  any  interest  created  under  the  power, 
are  barred  by  the  effect  of  a  recovery,  and  that  is  probably  the 
meaning  here  of  the  words  in  this  deed,  in  order  to  defeat  all  powers 
in  defeazance  of  the  estates  tail.     These  words  may  also  refer  to 

(1)  8  Taunt  845. 


VOL.  CI.] 


1854.     CH.     KAY,  898—399. 


677 


the  other  estates  of  which  he  was  tenant  in  tail  in  possession,  and 
may  be  intended  to  defeat  all  powers  which  could  affect  them,  and 
that  too  would  be  a  sensible  construction  of  the  words.  But  I  cannot 
import  into  this  deed  a  contract  on  the  part  of  the  tenant  for  life, 
that  she  never  would  consent  to  the  exercise  of  the  power  of  sale, 
unless  I  am  driven  to  it,  in  order  to  give  effect  to  all  the  words 
employed ;  and  *I  think  that  this  deed  is  not  so  framed  as  to  compel 
me  to  come  to  that  conclusion.  The  deed  is  framed  so  as  to  reserve 
the  life  estate,  and  pritna  facie  that  would  imply  that  all  the  incidents 
of  the  life  estate  were  also  to  be  preserved ;  and,  therefore,  some- 
thing very  express  would  be  necessary  to  deprive  the  tenant  for  life 
of  her  right  to  consent  to  the  exercise  of  the  power  of  sale.  The 
only  words  which  can  create  any  doubt,  are  those  in  which  the 
disentailing  deed  is  expressed  to  be  made,  to  the  intent  that  all 
''  estates,  powers,  rights,  and  interests  limited  to  take  effect  after  the 
determination  or  in  defeazance  of  the  estates  tail,  should  be  put  an 
end  to,  and  to  limit  the  fee  simple  in  such  hereditaments." 

I  have  already  shown  that  several  explanations  of  those  words 
may  be  given ;  and  it  may  be  further  observed,  that  this  is  not  a 
recital  of  a  contract  between  these  parties,  but  was  merely  an 
expression  of  the  intention  of  the  tenant  in  tail  alone  to  do  all  that 
he  could  do,  with  the  consent  of  the  protector  of  the  settlement, 
through  the  medium  of  his  own  act,  to  bar  the  estate  tail  and  the 
powers  incident  to  it.  There  is  no  contract  on  the  part  of  the  tenant 
for  life,  that  she  will  waive  her  power  of  consenting  to  the  exercise 
of  previous  powers,  which  she  could  exercise  during  her  life,  her  life 
estate  being  expressly  reserved. 

There  must,  therefore,  be  a  declaration  answering  this  question 
in  the  affirmative. 


Hill 
Pbitchard. 


[  *399  ] 


DOUGLAS  V.  DOUGLAS  (1). 

(Kay,  400—407  ;  S.  0.  23  L.  J.  Ch.  732.) 

Notwithstanding  s.  24  of  the  Wills  Act,  a  gift  of  "  all  my  stock  which  I 
have  purchased,"  must  be  confined  to  stock  actually  purchased  at  the  date 
of  the  will. 

A  will  made  since  the  statute  contained  the  words,  **I  hereby  exonerate 
my  sister  from  all  claims  in  respect  of  money  laid  out  by  me  in  improve- 
ments of  the  estates  in  Scotland,  and  which  money  has,  according  to  the 


1864. 
Feb,  21. 

Wood,  V.-C. 

[400] 


(1)  Everttt  V.  Everett  (1877)  7  CJh.  D. 
428,  47  L.  J.  Ch.  367,  38  L.  T.  680 ; 
In  re  CJrd  (1879)  12  Ch.  D.  22, 41  L.  T. 
13  ;  In  re  PoiUl  and  Lamb  (1886)  30 


Ch.  D.  50,  54  L.  J.  Ch.  1012,  53  L.  T 
650 ;  Cave  v.  Harris  (1887)  57  L.  J.  Ch. 
62,  67  L.  T.  768. 
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Douglas  1»^w8  of  Scotland,  been  charged  thereon:"    Held,  that  this  exoneration 

r.       *  only  applied  to  moneys  so  charged  at  the  date  of  the  will,  and  not  to  money 

Douglas.  afterwards  laid  out  and  charged,  nor  even  to  money  then  laid  out,  but 

afterwards  charged. 

Alexander  Houston  Douglas  made  his  will,  dated  the  80th  of  June, 
1848,  of  which  the  material  part  was  as  follows : 

"  I  give  and  bequeath  to  my  sister  Miss  Elizabeth  Houston  the 
sum  of  1,000Z.,  of  lawful  money,  to  be  paid  to  her  my  said  sister 
within  three  months  next  after  my  decease,  to  purchase  any  article 
as  a  token  of  remembrance  of  me,  and  I  do  also  acquit  and  absolutely 
exonerate  my  said  sister  from  all  payments  and  claims  in  respect  of 
money  laid  out  by  me  in  repairs  and  improvements  of  the  estates  in 
Scotland  of  which  I  am  in  possession,  or  receipt  of  the  rents  as  heir 
of  entail,  and  which  money  has,  according  to  the  laws  of  Scotland, 
been  charged  thereon,  a  proportion  whereof  my  said  sister,  as  the 
next  heir  in  tail  of  the  same  estates,  might  otherwise  have  to  pay, 
contribute,  or  make  good  to  my  representatives  or  personal  estate. 
And  I  hereby  declare,  that  the  bequest  to  or  in  favour  of  my  said 
sister  by  this  my  will  would  have  been  of  much  larger  amount  had 
she  been  in  need  of  it ;  but  as  my  said  sister  has  a  fortune  of  her 
own,  and  will  acquire  a  large  addition  thereto  at  my  decease,  I  have 
only  left  the  above  bequest  as  a  remembrance  and  token  of  my 
sincere  affection  for  her  .  .  .  And  as  to  all  the  rest,  residue,  and 
remainder  of  my  real  and  personal  estate  and  effects  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind  soever,  and  whether  in 
possession,  remainder,  reversion,  or  otherwise,  of  or  to  which  I  may 
die  seised,  possessed,  or  entitled,  or  in,  or  to,  or  over  which  I  have, 
[  *40i  ]  or,  at  the  time  of  my  decease,  may  have,  any  right,  *intere8t,  or 
power  of  gift,  devise,  bequest,  direction,  appointment,  or  disposition, 
in  any  manner  howsoever,  I  do  hereby  (in  case  I  shall  have  no  child 
living  at  my  death,  or  born  in  due  time  after,  who  shall  live  to 
acquire  a  vested  interest  in  the  residue  of  my  estate  and  effects  under 
the  bequest  hereinbefore  contained)  give,  devise,  bequeath,  direct, 
and  appoint  the  same  and  every  part  thereof  unto  and  to  the  use  of 
my  dear  wife  Louisa  Houston  Douglas,  her  heirs,  executors,  adminis- 
trators, and  assigns,  for  her  and  their  own  absolute  use  and  benefit." 

The  testator  died  in  June,  1852,  leaving  his  sister  Elizabeth  and 
his  wife  Louisa  surviving  him. 

The  testator  was  tenant  for  life,  under  a  Scotch  deed  of  entail,  of 
the  estates  mentioned  in  his  will,  of  which  his  said  sister  Elizabeth 
Houston  Douglas,  then  Elizabeth  Houston,  was  the  nearest  heir  of 
taillie. 
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Under  the  provisions  of  the  Montgomerie  Act,  10  Geo.  III.  c.  61,      Douglas 
the  testator  had,  in  1836,  given  formal  notice  to  his  said  sister  of  his     Douglas. 
intention  to  execute  certain  improvements  on  these  estates,  declaring, 
in  the  terms  of  the  said  statute,  that  he,  his  heirs,  executors,  and 
successors,  should  be  creditors  to  the  heirs  of  taillie  succeeding  to 
the  said  estates  for  three-fourth  parts  of  the  money  so  expended. 

Previously  tq  the  date  of  his  will  the  testator  accordingly  expended 
4,419/.  in  such  improvements,  in  respect  of  4,124Z.  18s.  Sd.  of  which, 
the  requisite  annual  vouchers  were  recorded  at  the  date  of  the  will, 
so  as  to  complete  the  charge  as  to  that  sum  under  the  provisions  of 
the  Montgomerie  Act.  Of  the  remaining  294/.  Is.  9d.,  the  vouchers 
were  recorded  after  the  date  of  the  will ;  so  that,  as  to  this  sum,  the 
charge  was  not  then  completed.  The  testator  laid  out  also  a  con- 
siderable sum  after  the  date  of  the  will,  *  which  was  duly  charged  [  *^02  ] 
under  the  Act  at  the  time  of  his  death. 

These  facts  were  stated  in  a  special  case,  in  which  the  said 
Elizabeth  Houston  Douglas  was  plaintiff,  and  the  said  Louisa 
Houston  was  defendant ;  and  the  question  was,  whether  the  exone- 
ration of  the  estates  by  the  testator's  will  extended  to  the  sums  so 
charged  and  spent  by  the  testator  after  the  date  of  the  will. 

By  the  effect  of  the  Montgomerie  Act,  moneys  laid  out  accord- 
ing to  notice  were  not  charged  until  the  vouchers  were  recorded  ; 
but,  when  such  record  was  made,  it  related  back,  so  as  to 
charge  three-fourths  of  these  moneys  from  the  time  when  they 
were  laid  out. 

Mr,  Anderson,  Q.C.,  and  Mr.  Erskine,  for  the  plaintiff: 

The  will  speaks  from  the  death  of  the  testator :  1  Vict.  c.  26,  s.  24. 
It  would  have  been  so  as  to  a  bequest  of  personalty  before  that 
statute.  In  Bridgeman  v.  Dove  (l),  the  following  direction  in  a  will, 
"  Creating  St.  Mary's  and  Creating  St  Olave's,  I  make  liable  to  all 
debts  I  have  contracted  since  1786,"  was  held  to  charge  those  estates 
with  all  debts  due  at  the  death  of  the  testator ;  Lord  Hardwiceb 
saying :  "  *  have  contracted '  must  be  read  *  shall  contract,'  "  and  it 
is  the  same  since  the  Act,  unless  a  contrary  intention  appear  by 
the  will :  Cole  v.  Scott  (2),  Doed.  York  v.  Walker  (s). 

Mr.  WUcock,  Q.C.,  and  3fr.  Jessel,  for  the  defendant: 
An  intention  that  this  will  should  not  speak  from  the  death  of  the 

(1)  3  Atk.  201.  (3)  67  B.  R.  427  U^  M.  &  W.  591). 

(2)  84  B.  E.  141  (1  Mac  &  G.  518). 
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Douglas     testator,  but  from  its  date,  sufficiently  appears  upon  the  face  of  it. 
DouoLAs.     ^^6  intention  might  have  been  so  manifested  as  to  produce  that 
[  *403  ]      effect  in  bequests  of  personalty  ^before  the  recent  statute,  as  by  the 
word  "  now  : "  Attomey-Oeneral  v.  Bury(^). 

So,  where  a  testator  gave  to  his  son  ''  all  sum  and  sums  of  money 
due  to  me  from  him  on  bond  or  any  other  security,"  Sir  Lloyd 
Ebnyon,  M.  B.,  said,  that  the  testator  must  be  supposed  to  measure 
the  bounty  according  to  his  situation  at  the  time  of  making  the 
will,  and  held,  that  a  bond  subsequently  given  to  him  for  an 
additional  debt  was  not  included  in  the  bequest:  Sfncdlinan  v. 
Goolden  (2). 

These  oases  were  before  the  new  Act ;  but  Lord  Gottenham,  in 
Cole  V.  Scott  (b),  intimated  an  opinion  that  that  statute  had  not 
altered  the  law  as  to  personal  estate. 

Mr.  Anderson,  Q.C.,  in  reply. 

Vicb-Chanoblloe  Sie  W.  Paob  Wood  : 

The  question  in  this  case  is  one  which,  although  there  is  not  any 
great  difficulty  in  applying  the  law  in  the  present  instance,  involves 
a  point  of  considerable  interest  under  the  new  Wills  Act.  The 
question  is,  how  far  the  24th  section  of  the  Act,  which  directs 
"  that  every  will  shall  be  construed,  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  will,"  is  to  be  considered 
as  applicable  to  those  gifts  of  personal  property,  which,  before  the 
Act,  would  have  been  specific  legacies. 

As  regards  real  estate,  every  devise  was  specific  before  the  Act ; 
L  *404  ]  but  it  was  important  to  have  a  clause  of  this  ^description  in  the 
Act  with  reference  to  both  real  and  personal  property.  It  is  true 
that  a  general  bequest  of  personal  estate  passed,  even  before  the 
Wills  Act,  all  that  the  testator  was  entitled  to  at  the  time  of  his 
death.  But  there  was  another  considerable  class  of  cases,  in  which 
gifts  of  personalty  were  held  to  be  specific ;  and  which,  since  the 
new  statute,  may  possibly  include  portions  of  the  property  which 
would  not  have  passed  except  by  its  operation ;  in  particular,  those 
cases  in  which  a  testator  bequeaths  the  whole  of  some  one  genus 
of  his  property,  as,  for  instance,  all  debts  due  to  him  on  bond  or 

(1)  1  Eq.  Ca.  Abr.  201.  (3)  84  R.  R.  141  (1  Mac.  &  G.  518). 

(2)  1  Cox,  329. 
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simple  contract;  and  the  question  is,  whether  he  is  not  in  such  Douglas 
cases  to  be  taken  as  knowing  the  statute,  and  intending  to  give  all  dodolas. 
his  property  that  may  answer  that  description  at  his  death ;  and 
Doe  d.  York  v.  Walker  (1)  is  a  strong  authority  for  the  construction 
of  such  a  gift  according  to  the  view  of  the  plaintiff  in  !;his  case.  In 
Doe  d.  York  v.  Walker  (1),  the  gift  was  of  all  the  estates  of  which  I 
am  seised  in  the  parish  of  Bowden ;  and  that  case,  in  fact,  deter- 
mined, that  where  a  testator  describes  property  ''  of  which  I  am 
seised,"  that  is  nothing  more  than  the  expression  *'  all  my  estates  "  ; 
and  unless  there  is  something  definite,  as  in  Cole  v.  Scott  (j^)  to 
show  that  the  testator  intended  to  refer  to  property  in  his  possession 
at  the  date  of  the  will,  such  a  gift  would  pass  everything  which 
answered  the  general  description  at  the  death  of  the  testator. 

In  Cole  V.  Scott  (2)y  Lord  Cottbnham  says,  what  every  one  must 
agree  in  thinking  correct,  that  the  intention  of  the  testator  is  not 
to  be  altered ;  and  if  it  be  clear  that  the  testator  is  not  referring  to 
a  general  class  of  property,  but  to  something  specific,  the  new 
statute  is  not  to  have  the  operation  of  passing  property  which 
evidently  was  not  in  the  contemplation  of  the  testator,  where  the 
subject  of  *the  gift  appears  to  have  been  defined  and  marked  out  [  '^^5  ] 
by  him  as  existing  at  the  period  when  he  is  speaking. 

I  can  imagine  that,  under  the  new  statute,  a  gift  of  **  all  my 
stock  **  would  pass  all  stock  to  which  the  testator  was  entitled  at 
the  time  of  his  death.  But  suppose  the  bequest  were  of  **  all  my 
stock  which  I  have  purchased,"  that  would  make  a  considerable 
difference,  and  would,  I  think,  be  enough  on  the  face  of  the  will  to 
show  that  the  testator  was  defining  the  particular  portion  of  pro- 
perty which  he  intended  to  give,  as  being  property  then  in  his 
possession ;  so,  if  the  gift  were  of  "  all  the  debts  due  to  me  on 
judgments,"  it  is  possible  that  judgments  obtained  after  the  date  of 
the  will  would  pass ;  but  if  it  were  "  all  judgments  which  I  have 
registered,"  that  would  be  taking  a  particular  class  of  judgments 
out  of  the  general  class,  and  would  show  that  the  testator  did  not 
intend  his  will  to  have  the  sweeping  operation  of  passing  all 
judgment  debts  registered  by  the  testator  at  the  time  of  his  death. 

In  this  case,  I  am  obliged  to  come  to  the  conclusion  that  the 
testator  intended  to  give  only  a  particular  portion  of  the  money 
expended  in  improvements,  though  the  effect  of  that  construction 
will  be  somewhat  hard,  looking  to  the  fact,  that,  under  the  Mont- 
gomerie  Act,  the  testator  is  entitled  to  be  a  creditor  of  the  heirs  in 

(1)  67  E.  E.  427  (12  M.  &  W.  591).        (2)  84  E.  R  141  (1  Mac.  &  G.  518). 
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DoDOLAs  taillie  succeeding  to  the  estates  for  three  fourth  parts  of  the  money 
Douglas,  so  expended  by  him.  And  looking  to  these  words  only  of  the  will, 
''  I  do  also  acquit  and  absolutely  exonerate  my  said  sister  from  all 
payments  and  claims  in  respect  of  money  laid  out  by  me  in  repairs 
and  improvements  of  the  estates  in  Scotland/*  I  think  that  upon 
those  words,  coupled  with  the  notices  which  he  had  given,  and  the 
operation  of  the  Montgomerie  Act,  it  might  have  been  possibly 
successfully  argued,  that  money  laid  out  after  the  date  of  the  will 
[  *406  ]  would  pass  under  such  general  words  *of  description,  the  testator's 
intention  being  to  exonerate  his  sister  in  respect  of  all  money 
laid  out  under  the  Act  as  to  which  he  had  given  the  required 
notices;  and  that,  although  the  words  '^aid  out  by  me"  are 
in  the  past  tense,  that  would  not  be  sufficient  indication  of  an 
intention  to  confine  the  exoneration  to  money  laid  out  at  the  date 
of  the  will. 

But  the  subsequent  words  "  and  which  money  has,  according  to 
the  laws  of  Scotland,  been  charged  thereon,*'  are  so  clear,  precise, 
and  specific,  that  they  must  be  held  to  point  to  the  particular  date 
of  the  will,  and  to  refer  to  those  moneys  only  as  to  which  he  had 
gone  through  the  ceremonies  prescribed  by  the  laws  of  Scotland, 
in  respect  of  which  he  had  given  notice  that  he  intended  to  be  a 
creditor,  and  had  recorded  a  charge  and  made  himself  a  creditor, 
not  against  the  estate  strictly  speaking,  because  it  is  rather  a 
personal  charge  against  the  heir  in  taillie.  The  testator  had  a 
meaning  in  those  expressions,  they  only  refer  to  that  money  which 
he  had  actually  laid  out  and  made  chargeable  on  the  heir  in  tail  in 
respect  of  her  interest  in  the  estate.  He  intended  to  exonerate  her 
from  these  charges.  If  he  had  omitted  to  record  them  from  year 
to  year,  the  charges  would  have  been  lost ;  therefore  it  is  not  an 
ideal  difference  that  he  is  making.  There  might  have  been  money 
laid  out  in  improvements  and  not  charged  upon  the  property; 
therefore,  those  words,  though  words  of  description,  serve  to 
identify  the  particular  moneys  to  which  the  testator  intended  to 
refer.  It  is  said,  that,  if  the  general  words  would  have  passed  all 
the  moneys  laid  out  at  his  death,  I  must  not  limit  them  by  the 
other  words  of  description;  but,  when  I  am  giving  a  statutory 
effect  to  the  words,  and  not  their  plain  grammatical  meaning,  for, 
according  to  that,  they  are  all  in  the  past  tense,  the  description  of 
the  property  is  the  very  thing  to  which  I  must  look,  in  order  to 
[  *407  ]  identify  it.  *And  if  the  intention  has  been  such  as  the  Act  requires, 
and  is  expressed  with  sufficient  clearness  on  the  face  of  the  will  to 
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take  it  out  of  the  statute,  I  do  not  see  any  mode  in  which  I  could 
weaken  the  efl&cacy  of  those  words  as  describing  the  particular 
property.  There  are  other  words  which  have  some  bearing  on  the 
question,  such  as  where  the  testator  says,  ''  the  bequest  to  or  in 
favour  of  my  said  sister  by  this  my  will  would  have  been  of  much 
larger  amount  had  she  been  in  need  of  it ;  but  as  my  said  sister 
has  a  fortune  of  her  own,  and  will  acquire  a  large  addition  thereto 
at  my  decease,  I  have  only  left  the  above  bequest  as  a  remembrance 
and  token  of  my  sincere  affection  for  her."  Coupling  the  language 
there  used  with  that  of  the  bequest  of  1,000Z.  to  purchase  a  token 
of  remembrance,  I  am  inclined  to  think,  that  the  testator  did  there 
refer  to  that  particular  bequest  only,  and  not  to  the  exoneration. 
Still,  the  exoneration  of  the  property  follows  the  bequest  of  1,000/., 
and  this  clause,  as  to  the  sister,  comes  afterwards.  It  is  not,  how- 
ever, so  clear  as  to  enable  me  to  rely  on  those  words  alone  for  the 
intention  of  the  testator,  merely  as  indicating  that  he  was  measuring 
his  bounty  by  the  scale  of  the  amount  of  the  exoneration.  He  also 
sometimes,  in  other  parts  of  his  will,  distinguishes  between  the 
past  and  future  tenses.  ''  My  sister  has  a  fortune  of  her  own,  and 
will  acquire  a  large  addition  thereto  at  my  decease ;  "  and,  again, 
of  property  **  over  which  I  have,  or  at  the  time  of  my  decease  may 
have,  any  right ; "  but  I  think  the  conclusive  part  of  the  will  is, 
where  he  is  speaking  of  the  moneys  as  actually  charged.  This 
construction  will  exclude  the  294Z.,  and  also  the  moneys  expended 
after  the  date  of  the  will. 


Douglas 

r, 
Douglas. 


SMITH  V.   The    LONDON   and    SOUTH   WESTERN 
RAILWAY   COMPANY. 

(Kay,  408--417 ;  S.  0.  23  L.  J.  Ch.  662 ;  2  W.  E.  310.) 

Previously  to  the  Judicature  Acts  the  right  to  a  decree  in  equity  for  an 
account  of  the  profits  made  by  the  manufacture  and  use  of  articles  in 
infringement  of  a  patent,  was  incident  to  the  right  to  an  injunction  to 
restrain  future  infringements;  and  where  no  case  was  made  for  the 
injunction,  the  account  was  refused. 

The  owners  of  a  patent  for  a  peculiar  mode  of  manufacturing  iron  wheels 
for  railway  carriages,  haying  discovered  that  several  Bail  way  Companies 
were  violating  their  patent,  brought  an  action  for  damages  against  one  of 
such  Companies  only,  but  did  not  in  any  way  give  notice  to  the  other  Com- 
panies to  discontinue  their  infringements  of  the  plaintiffs'  right.  In  the 
action,  the  validity  of  the  patent  was  disputed,  and  it  was  not  decided  until 
three  years  after  the  patent  had  expired,  when  a  verdict  was  given  for  the 
])laintiffs,  with  large  damages.    Thereupon  the  plaintiffs  filed  a  biU  for  an 
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Smith  accouut  of  profits,  and  an  injunction  against  another  of  the  Companies  who 

r.  had  infringed  their  patent,  complaining  of  acts  done  nine  years  before : 

^^^   So^^^**  Held,  that  the  delay  was  not  excused  by  the  pendency  of  the  action,  but 

Western  ^^^  fstal  to  the  plaintiffs*  case. 

Railway  Co.  ^qb,  the  purpose  of  this  report  it  will  be  sufficient  to  retain  so 
much  only  of  the  original  report  as  bears  upon  the  second  paragraph 
of  the  above  head-note.] 

The  bill  in  this  suit  was  filed  by  the  owners,  under  an  assign- 
ment dated  the  16th  of  August,  1845,  of  a  patent  for  a  peculiar 
mode  of  making  the  wheels  of  carriages  in  iron,  chiefly  adapted  for 
the  wheels  of  railway  engines.  The  letters  patent  were  dated  on 
the  14th  of  August,  1885,  and  the  privilege  was  given  for  fourteen 
years  from  that  date,  that  is,  to  continue  till  the  14th  of  August, 
1849. 

During  the  continuance  of  the  patent,  the  plaintiffs  discovered 
that  it  was  being  infringed  by  several  Bailway  Companies,  and  in 
particular  by  the  London  and  North  Western  Railway  Company ; 
and,  after  a  long  negotiation  and  correspondence,  on  the  29th  of 
May,  1852,  an -action  was  commenced  by  the  plaintiffs,  in  the 
Queen's  Bench,  against  the  London  and  North  Western  Bailway 
Company,  to  recover  damages  from  them  for  an  infringement  of 
the  patent ;  and  the  validity  of  the  patent  came  in  question  in  the 
action,  which  was  decided  in  the  plaintiffs*  favour  in  the  spring  of 
1858,  and  a  verdict  was  given  for  them  with  1,2502.  damages. 

The  plaintiffs  now  filed  the  bill  in  this  suit  against  another 
Bailway  Company,  namely,  the  London  and  South  Western  Bailway 
Company,  alleging  that  they  had  recently  discovered,  as  the  fact 
was,  that  the  defendants,  the  London  and  South  Western  Bailway 
Company,  were  infringing  the  said  letters  patent,  to  the  plaintiffs' 
great  prejudice ;  and  that  they  were,  without  the  leave  and  license 
of  the  plaintiffs,  manufacturing  or  causing  to  be  manufactured  in 
I  •409  I  England,  *and  were  using  for  their  own  profit  and  emolument, 
large  quantities  of  wheels,  made  in  the  manner  and  according  to 
the  principle  of  the  said  invention,  and  in  breach  of  the  said  letters 
patent,  and  were  also  using  large  quantities  of  such  wheels  manu- 
factured by  other  persons  in  breach  of  the  said  letters  patent,  and 
that  they  were  thereby  deriving  great  gains  and  profits ;  and  the 
plaintiffs  thereupon  applied  to  the  defendants,  the  London  and 
South  Western  Bailway  Company,  and  requested  them  to  discon- 
tinue their  said  infringements,  and  to  make  compensation  for  the 
same  ;  and,  in  particular,  in  the  month  of  April,  1858,  the  plaintiffs 
wrote  and  sent  to  the  defendants  a  letter,  which,  so  far  as  material, 
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was  in  the  words  and  figures  following :  **  Liverpool,  12th  of  April,  Smith 
1853.  The  validity  of  Mr.  Day's  patent  for  a  wrought-iron  wheel  the  London 
having  now  been  established  by  the  verdict  of  a  jury,  at  the  last  ^^^^ebn* 
Liverpool  Assizes,  we  are  requested  to  apply  for  an  account  of  the  Railway  Co. 
wheels  manufactured  or  used  by  you  prior  to  the  expiration  of  the 
patent  in  August,  1849,  and  we  will  then  submit  for  your  considera- 
tion a  rate  of  royalty,  which  will  be  reasonable,  and  we  have  no 
doubt  will  be  satisfactory  to  you.  We  shall  feel  obliged  by  an  early 
answer."  *  *  The  bill  prayed  that  an  account  might  be  taken,  [  4io  ] 
by  and  under  the  direction  of  the  Court,  of  all  and  every  the  wheels 
made  or  manufactured  on  the  principle  of  the  aforesaid  invention, 
in  breach  of  the  said  letters  patent,  which  had  been  made  or  caused 
to  be  made  or  used  by  the  defendants  the  said  London  and  South 
Western  Railway  Company,  or  by  any  other  person  or  persons  by 
their  order  or  on  their  behalf,  between  the  said  15th  day  of  August, 
1845,  and  the  said  14th  day  of  August,  1849,  and  also  an  account 
of  all  such  of  the  said  wheels  as  had  been  sold  or  disposed  of  by  or 
by  the  order  or  for  the  use  of  the  said  defendants  the  London  and 
South  Western  Railway  Company,  and  of  the  gains  and  profits 
made  thereby ;  and  also  an  account  of  all  the  gains,  profits,  and 
^emoluments  made  or  derived  by  the  said  last-named  defendants,  [  *4ii  ] 
from  or  by  reason  of  the  use  or  employment  of  any  such  wheels  as 
aforesaid,  from  the  15th  day  of  August,  1845,  to  the  present  time  ; 
and  that  the  said  defendants  the  said  London  and  South  Western 
Railway  Company  might  be  decreed  to  pay  to  the  plaintiffs  what 
should  be  found  to  be  due  to  them  upon  the  taking  of  the  said 
accounts,  and  for  an  injunction  to  restrain  the  said  London  and 
South  Western  Railway  Company,  their  servants,  agents,  and  work- 
men from  using,  or  causing  to  be  used,  and  also  from  selling  or 
otherwise  disposing  of  any  wheels  made  during  the  said  term  of 
fourteen  years,  on  the  principle  of  this  discovery,  or  in  breach  of  the 
said  letters  patent,  or  only  colourably  differing  therefrom.  *  *  * 
The  cause  now  came  on  for  hearing.  [  412  ] 

Mr.    W.  M.  James,  Q.C.,  and  Mr.  Seltvyn,  for  the  plaintiffs, 
[upon  the  question  of  delay,  said]  : 
The    delay    which   has   taken  place  was  necessary,    to  allow       [4i3] 
time  for  the  trial  of  the  action  at  law,  which  involved  the  question 
of  the  validity  of  the   patent ;  and  it  would  have  ♦been  most       [  '^u  1 
vexatious  to  have  instituted  such  a  suit  as  this  while  that  question 
was  pending  for  decision. 
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Smith  (Vice-Chancbllok  :  The  suit  might  have  been  commenced,  and 

Thb  London  would  probably  have  been  retained  to  await  the  event  of  the 

AND  South    action.) 
Western      «*-*'*""•/ 

Railway  Co. 

Mr.  Daniel,  Q.C.,  and  Mr.  BaggaUay,  for  the  defendants.  *  *  * 

Mr.  James,  Q.C.,  in  reply. 

Vicb-Chancbllor  Sir  W.  Paob  Wood  : 

I  think  that  the  case  now  before  me  is  sufficiently  clear  on  the 
[  ♦iis]  ground  of  delay  alone.  If  it  had  rested  solely  upon  *the  expiration 
of  the  patent,  and  the  bill  had  been  filed  a  few  days  or  weeks,  or 
even  months,  after  its  expiration,  there  might  have  been  more 
difficulty;  but  there  would  have  been  a  great  doubt,  even  then, 
whether  the  Court  could  interfere. 

[The  Vice- Chancellor  then  pointed  out  that  the  jurisdiction  of 
the  Court  to  give  damages  was  only  ancillary  to  the  power  to  inter- 
fere by  injunction,  and  he  continued  as  follows :] 
[  416  ]  I  have  therefore  to  consider  in  this  case  whether  it  is  right  to 

grant  an  injunction.  What  case  have  I  here  for  that  relief  ?  The 
plaintiffs  did  not  file  their  bill  until  three  years  after  the  patent  had 
expired.  During  the  whole  time  numerous  violations  of  the  patent 
were  going  on,  of  which  they  were  aware.  They  proceeded  to 
[  *417  ]  bring  an  action  *against  the  London  and  North  Western  Railway 
Company  in  respect  of  alleged  violations  committed  by  them  ;  but 
they  did  not  give  the  least  intimation  to  the  defendants  that  they 
should  hold  them  responsible  for  any  violation  of  the  patent ;  and 
not  until  nine  years  after  some  of  the  infringements  now  complained 
of  were  committed,  and  when  the  patent  had  expired,  was  any 
attempt  made  to  restrain  the  defendants  by  injunction  or  otherwise. 
Now,  1  think  that  a  delay  of  nine  months  would  be  sufficient  to 
induce  the  Court  to  say,  that  it  was  not  a  case  in  which  the  Court 
would  interfere  by  injunction,  especially  after  the  expiration  of  the 
patent.  Therefore,  as  to  any  right  now  to  ask  for  an  account,  the 
right  to  which  appears  to  be  entirely  ancillary  to  the  injunction,  it 
must  in  this  case  completely  fail.  I  think  that  the  circumstance 
that  some  wheels  are  in  use  which  were  manufactured  before  the 
patent  expired,  does  not  alter  the  case:  the  objection  of  delay 
applies  to  them  also.  And  as  the  plaintiffs  could  clearly,  under  the 
circumstances  of  this  case,  only  have  filed  a  bill  for  discovery,  and 
must  have  paid  the  costs  of  it,  I  think  that  this  bill  must  be 
dismissed,  with  costs. 
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In  re  CARPENTEE(I). 

(Kay,  418—420.) 

The  infant  heir  of  a  person  who  has  died  intestate,  leaving  real  estate 
which  he  had  in  his  lifetime  contracted  to  sell,  was  not  a  constructive 
trustee  for  the  purchaser  within  the  Trustee  Act,  1850,  unless  he  had  been 
declared  to  be  so  by  a  decree  of  the  Court. 

George  Carpenter,  tenant  in  fee  of  certain  copyhold  heredita- 
ments of  the  manor  of  Cbarlbury,  to  which  he  had  been  duly 
admitted,  verbally  agreed  to  sell  them  to  Lord  Churchill,  who 
wished  to  purchase  these  copyholds  as  an  investment  for  a  sum  of 
money  which  had  been  paid  into  Court  by  a  Bail  way  Company, 
as  the  price  of  certain  lands  devised  by  the  Duke  of  Marlborough, 
and  taken  by  the  Company. 

It  was  agreed  that  Lord  Churchill  should  pay  the  purchase 
money,  and  receive  it  back  from  the  Accountant-General. 

By  an  order  of  the  Court  of  Chancery  the  usual  reference  was 
made,  to  ascertain  whether  the  purchase  was  fit  and  proper ;  and 
the  Master  found  that  it  was,  and  his  report  was  confirmed,  and  a 
reference  was  made  as  to  the  title.  The  Master  found  that  a  good 
title  could  be  made ;  his  report  was  confirmed,  and  it  was  referred 
to  him  to  settle  proper  conveyances,  and  to  appoint  a  trustee  to 
whom  the  copyholds  might  be  surrendered,  upon  the  trusts  of  the 
will  of  the  Duke  of  Marlborough ;  and  on  the  due  execution  of  such 
conveyances  being  certified  by  the  Master,  it  was  ordered  that  the 
money  should  be  raised,  and  paid  to  Lord  Ciiurcbill. 

A  draft  covenant  to  surrender  the  copyhold,  and  a  draft  memo- 
randum of  surrender,  by  George  Carpenter,  to  the  proposed  trustee, 
were  accordingly  prepared;  and  upon  each  of  these  George 
Carpenter's  solicitors  wrote  and  *signed  on  his  behalf  their 
approval,  in  the  words,  "We  see  no  objection  to  this  draft  on 
behalf  of  Mr.  G.  Carpenter:  Tilslbt  and  Wilkins,  18th  August, 
1852." 

The  two  drafts  were  then  engrossed,  and  George  Carpenter  was 
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March  4. 

Wood,  V.-C. 

[418] 


[  •^lO  ] 


(1)  The  personal  representatives  of  a 
deceased  vendor  may  now  convey  the 
land  under  8. 4  of  the  Conveyancing  Act, 
1881,  instead  of  the  heir,  if  the  vendor 
was  clearly  bound  by  the  contiuct. 
But  these  cases  do  not  fall  within  s.  30 
of  that  Act  unless  Mh  parties  were 
bound  at  the  death  of  the  vendor,  and 
the  constructive  trusteeship  of  the 
vendor  must  still  be  established  fur 


that  purpose  by  a  judgment  for  specific 
performance,  or  by  proof  that  such  a 
judgment  would  be  a  matter  of  course : 
In  re  Pagani  [1892]  1  Ch.  236,  66 
L.  T.  244.  So,  where  s.  4  of  the  Act 
is  not  available,  the  principle  of  hi 
re  Carpenter  may  still  be  applicable: 
see  In  re  Colling  (1886)  32  Ch.  Div. 
333,  55  L.  J.  Ch.  486,  54  L.  T.  809.-- 

o.A.a 
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In  re        requested  to  execute  them  ;  but  this  was  prevented  by  his  death  on 
Carpenter.   ^^^  ^^^^  ^^  December,  1852. 

George  Carpenter  died  intestate,  leaving  his  eldest  son,  George 
Thomas  Carpenter,  an  infant,  his  heir  according  to  the  custom  of 
the  manor  of  Charlbury.  Letters  of  administration  of  the  estate 
and  effects  of  George  Carpenter  were  granted  to  his  widow,  Mary 
Carpenter. 

Mary  Carpenter  now  presented  a  petition  under  the  Trustee  Act, 
1850,  stating  that  she  was  advised  that  the  said  George  Thomas 
Carpenter  was  a  trustee  within  the  meaning  of  the  Act,  and  praying 
that  one  Thomas  Gardner  might  be  appointed  to  convey  the  said 
copyholds,  for  the  infant's  estate  therein,  to  the  trustees  of  the 
devised  estates  of  the  Duke  of  Marlborough. 

Mr.  Bolt,  Q.C.,  and  Mr.  Field,  for  the  petition,  referred  to  the 
interpretation  clause  of  the  Trustee  Act,  1850,  which  provides  that 
''the  words  'trust,'  and  'trustee,'  shall  extend  to  and  include 
implied  and  constructive  trusts"  (i).    *    *    ♦ 

Vice-Chancellor  Sir  W.  Paob  Wood  referred  to  sect.  29  of  the 
[  *42o  ]  Trustee  Act,  1850,  and  to  sect.  1  of  the  Amending  "^Act,  15  &  16 
Vict.  c.  55,  as  showing  that  in  cases  of  real  estate  the  constructive 
trust  must  first  have  been  declared  by  a  decree  of  the  Court ;  and 
said,  that  the  reason  of  that  was,  that  there  might  always  be  a 
question  whether  the  contract  could  be  enforced  by  a  suit  for 
specific  performance;  and  it  would  be  extremely  inconvenient  to 
declare  the  vendor  to  be  a  trustee  upon  a  petition  on  which  that 
point  could  not  be  decided.  His  Honour  referred  to  a  case  of 
Re  Propert  (2),  in  which,  after  he  had  declined  to  make  an  order,  the 
Lords  Justices  also  held,  that  a  lessee  who  had  mortgaged  by  way 
of  underlease,  and  covenanted  to  stand  possessed  of  the  reversion 
of  his  lease  in  trust  for  the  mortgagee  and  his  assigns,  was  not  such 
a  trustee  for  an  assign  of  the  mortgagee  to  whom  he  had  sold  the 
underlease  by  virtue  of  a  power  of  sale  in  the  mortgage  deed. 

His  Honour,  therefore,  thought  that  he  could  not  make  the 
order. 

(1)  S.  .60  of  the  Trustee  Act,  1893,  (2)  94  B.  E.  841  (22  L.  J.  Ch.  948); 

gives  a  similar  interpretation  of  these      see  the  note  on  this  case  in  the  Revised 
words.  Beports. — O.  A.  S. 
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HERVEY   V.   FITZPATIIICK- 

(Kay,  421-484 ;  S.  C.  23  L.  J.  Ch.  564  ;  2  W.  R.  838.) 

A  person  holdisg  by  the  warrant  of  her  Majesty  the  office  of  judicial 
assessor  to  the  native  Princes,  and  being  also  Chief  Judge  of  her  Majesty *s 
dominions  on  the  Gold  Coast  of  Africa,  took  possession  of  the  personal 
effects  of  a  British  subject,  who  died  intestate,  domiciled  at  Cape  Coast 
Town,  in  Afiica,  and  claimed  to  be  the  official  administrator  of  these  assets, 
by  usage,  in  his  capacity  of  judicial  assessor,  and,  as  such,  to  be  entitled 
to  7^  per  cent,  commission  upon  them.  He  afterwards  transmitted  part 
of  the  assets  to  this  country  to  be  sold,  and  the  proceeds  carried  to  the 
account  of  the  intestate's  estate,  and  came  to  this  country  himself  on 
leave  of  absence  for  a  short  time.  The  father  of  the  intestate,  being  his 
sole  next  of  kin,  obtained  letters  of  administration  to  him  in  England,  and 
filed  his  bill  against  the  judicial  assessor  for  administration,  and  for  a 
receiver.  And  upon  motion  for  a  receiver  in  the  suit :  Held,  that  the  Court 
of  Chancery  had  jurisdiction  to  sustain  the  application,  as  the  assets  and 
the  judicial  assessor  were  both  in  this  country,  whatever  might  be  the 
nature  of  his  authority;  and  that,  there  being  the  danger  of  his  taking 
the  assets  again  out  of  the  jmisdictiou,  although  he  might  be  the  proper 
representative  of  the  intestate  in  Africa,  a  good  case  was  made  for  the 
appointment  of  a  receiver. 

An  inquiry  as  to  the  nature  and  extent  of  the  jurisdiction  exercised  by 
her  Majesty  at  Cape  Coast  Town,  in  the  administration  of  personal  estate 
of  persons  dying  there  intestate,  and  the  manner  of  exercising  such 
jurisdiction  directed  to  the  Colonial  Office,  under  the  provisions  of  6  &  7 
Vict.  c.  94(1). 

But  a  motion,  that  the  defendant  might  pay  into  Court  proceeds  of  assets 
in  his  own  hands,  was  refiised. 

James  Hervey,  the  son  of  the  plaintiff,  died  in  the  town  of  Cape 
Coast,  on  the  Gold  Coast  of  Africa,  on  the  19th  of  April,  1853, 
intestate,  and  possessed  of  personal  property  to  a  considerable 
amount,  which  was,  at  the  time  of  his  death,  in  the  said  town  and 
in  Accra  on  the  Gold  Coast. 

The  plaintiff,  on  the  12th  of  December,  1858,  obtained  from  the 
Prerogative  Court  of  Canterbury,  letters  of  administration  to  the 
personal  estate  and  effects  of  the  said  James  Hervey ;  and,  as  sole 
next  of  kin  and  administrator  of  the  said  James  Hervey,  claimed 
to  be  entitled  to  all  his  personal  estate  in  this  country,  and  in  the 
said  settlement. 

James  Coleman  Fitzpatrick,  one  of  the  defendants  to  this  suit, 
was,  at  the  time  of  the  death  of  the  said  James  Hervey,  resident  in 
the  settlement  of  Cape  Coast  Castle,  and  he  filled  the  office  of 
judicial  assessor  in  the  neighbouring  territories;  and  the  said 
defendant,  immediately  after  the  death  of  the  said  James  Hervey, 
took  possession  of  all  his  personal  estate  and  effects  within  the 
colony,  and  acted  in  the  administration  thereof,  and  refused  to 
(l)-Eepealed  and  replaced  hy  53  &  64  Vict  c.  37. 
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deliver  up  or  account  for  the  same  to  the  plaintiff's  attorney,  to 
*whom  he  had  sent  out  a  power  of  attorney,  to  obtain  administra- 
tion, before  the  English  letters  of  administration  were  taken  out. 

On  the  Slst  of  May,  1868,  James  Coleman  Fitzpatrick  consigned 
to  Messrs.  Foster  and  Smith,  in  this  country,  a  quantity  of  palm 
oil;  in  the  purchase  of  which  he  had  expended  a  portion  of  the 
estate  of  the  said  James  Hervey,  deceased,  and  at  the  same  time  he 
wrote  to  them  as  follows : 

"  Gentlemen, — I  beg  leave  to  enclose  you  a  bill  of  lading  for  7,108J 
gallons  of  palm  oil,  shipped  by  me  on  board  the  Thomas  Snook ; 
and  I  have  to  request  that  you  will  place  the  proceeds  of  the  same 
to  the  credit  of  the  estate  of  the  late  James  Hervey,  deceased.*' 

The  palm  oil  was  received  by  Messrs.  Foster  and  Smith,  and 
sold  by  them.  James  Coleman  Fitzpatrick  afterwards  came  to 
England,  and  brought  with  him  a  further  quantity  of  palm  oil,  and 
some  gum,  purchased  also  with  the  proceeds  of  the  estate  of  the 
said  James  Hervey,  and  these  he  afterwards  sold  through  his 
brokers,  who  received  the  proceeds.  He  also  brought  some  money, 
the  proceeds  of  the  assets  sold  in  Africa. 

This  bill  was  filed  by  the  English  administrator  against  the  said 
James  C.  Fitzpatrick,  and  Messrs.  Foster  &  Co.,  and  the  other 
brokers,  for  administration;  and  for  an  injunction  to  restrain  the 
defendant  Fitzpatrick  from  receiving  the  proceeds  of  the  goods 
consigned  to  and  sold  by  Messrs.  Foster  &  Co.  and  the  other  brokers, 
and  to  restrain  them  from  paying  such  proceeds  to  him,  and  for  a 
receiver  of  such  proceeds. 

The  defendant  put  in  his  answer  containing  the  following 
averments : 

"  I  say  that  the  only  territories  or  dominions  belonging  to  the 
British  Crown  on  the  Gold  Coast  of  Africa,  are  the  forts,  and  the 
largest  of  those  is  Cape  Coast  Castle,  enclosing  an  area  of  about  the 
size  of  Golden  Square,  Westminster.  And,  I  say,  that  James  Hervey 
died  in  the  town  of  Cape  Coast,  which  town  is  not  a  British  settle- 
Inent,  nor  a  part  of  the  dominions  of  her  Majesty  Queen  Victoria, 
but  is  a  part  of  the  dominions  of  an  independent  native  African 
Prince.  I  believe  that  the  said  James  Hervey  was  domiciled  in  the 
said  town  of  Cape  Coast  at  the  time  of  his  decease ;  and  I  say,  that 
the  laws  there  are  not  the  same  as  the  laws  for  the  distribution  of 
intestates'  effects  in  England,  and  that  the  plaintiff,  as  such  adminis- 
trator, as  in  the  said  bill  in  that  behalf  mentioned,  is  not  entitled 
to  administer  to  the  personal  estate  of  the  said  James  Hervey,  which 
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was,  at  the  time  of  his  decease,  in  the  said  town  of  Gape  Coast,  or  in 
Accra,  also  on  the  said  Gold  Coast ;  but  on  the  contrary,  I,  in  such 
official  capacity  as  hereinafter  in  that  behalf  mentioned,  then  was 
and  still  am  so  entitled. 

''  At  the  time  of  the  death  of  the  said  James  Hervey  I  filled,  and 
have  ever  since  continued  to  fill  the  office  or  place  of  judicial 
assessor  and  assistant  to  native  Princes,  an  office  which  I  held,  by 
that  title,  under  a  warrant  from  the  Queen ;  but,  although  autho- 
rised by  her  Majesty  to  advise  or  assist  the  native  Princes,  I  could 
exercise  no  authority  within  their  dominions,  except  such  as  they 
consented  to  allow  me  to  exercise.  However,  I  did,  in  fact,  at  the 
time  of  the  death  of  the  said  James  Hervey,  exercise,  with  the  con- 
sent of  the  native  Prince,  an  authority  with  respect  to  the  goods 
and  effects  of  British  subjects  dying  in  the  territories  of  native 
Princes,  on  the  Gold  Coast  of  Africa,  by  taking  possession,  disposing 
of,  and  administering  such  goods  and  e£fects ;  and  so  far  as  such 
authority  was  derived  from  the  Queen,  I  consider  it  was  conferred 
"^upon  me,  or  rather  the  exercise  thereof  was  sanctioned,  by  the 
Act  of  the  6  &  7  Vict.  c.  94  (i).  All  that  I  did  in  ^relation  to  the 
goods  and  property  of  the  said  James  Hervey  and  the  disposal 
thereof  was  in  the  exercise  of  my  duty  and  office  as  such  judicial 
assessor  as  aforesaid,  and  in  conformity  with  the  usage  which  has 
existed  for  several  years  in  the  territories  on  the  Gold  Coast,  and  in 
exercise  of  a  jurisdiction  which  has  been  always  exercised  by  me 
and  my  predecessor  in  the  said  office  without  dispute.  I  was,  also, 
at  the  time  of  the  said  James  Hervey's  decease,  and  still  am,  the 
Chief  Judge  of  her  Majesty's  dominions  on  the  Gold  Coast  of  Africa, 
an  office  which  I  then  held,  and  still  hold,  under  a  separate  and 
distinct  appointment  from  that  of  judicial  assessor  and  assistant  to 
native  Princes;  and,  therefore,  being  an  official  of  her  Majesty 
when  in  Africa,  my  usual  place  of  residence  was  in  the  said  fort  of 
Cape  Coast  Castle ;  but  at  the  time  of  the  death  of  the  said  James 
Hervey  I  was  not  in  the  said  fort,  but  was  in  the  interior  of  the 
country  with  the  Governor  of  Cape  Coast  Castle,  on  business  con- 
nected with  the  then  impending  war  with  the  Ashantees.  I  say  that 
all  my  proceedings  in  the  territories  complained  of  or  referred  to 
in  the  bill  in  this  cause  were  acts  done  in  the  territory  of  a  native 
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V. 

FlTZ- 

PATBICK. 


(1)  Repealed  and  replaced  by  53  &  54 
Vict.  c.  37.  By  letters  patent,  under 
6  &  7  Vict.  c.  94,  dated  the  16th  of 
May,  1848,  James  Coleman  Fitzpatrick 
wns  appointed  assessor  or  assistant  to 


the  native  Sovereigns  and  chiefs  in  the 
countries  adjacent  to  her  Majesty  *s 
forts  and  stations  on  the  Gold  Coast ; 
but  £he  letters  patent  did  not  define 
the  nature  of  the  authority. — O.  A.  S. 

44—2 
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[  •426  ] 


[  '427  ] 


African  Prince,  and  oat  of  the  jurisdiction  of  this  honourable 
Court ;  and  that  such  acts  were  done  by  me  in  the  lawful  exercise 
of  a  jurisdiction  then  exercised  by  me  in  such  foreign  territory  as 
aforesaid.  *And  I  submit  that  this  honourable  Court  has  no  juris- 
diction to  interfere  in  the  subject-matter  of  this  suit,  and  that  I 
cannot  be  made  accountable  for  such  acts  in  this  Court;  and  I 
claim  the  same  benefit  of  this  objection  as  if  I  had  taken  it  by  plea 
to  the  said  bill. 

''  1  have  not  rendered,  and  I  still  refuse  to  render,  any  account 
to  the  plaintiff,  because,  according  to  usage,  I  pass  my  accounts 
before  the  Governor  of  Cape  Coast  Castle  ;  and  I  do  not  admit  the 
right  of  the  plaintiff  to  call  upon  me,  a  judicial  officer,  to  give  him 
any  such  account." 

This  was  a  motion  for  an  injunction  and  receiver,  according  to 
the  prayer  of  the  bill. 

Mr.  Rolty  Q.C.,  and  Mr.  Cairns  for  the  motion  : 

The  property  has  been  taken  possession  of  in  Africa  under  some 
claim  of  right,  but  it  is  now  within  the  jurisdiction  of  this  Court, 
where  the  next  of  kin  of  the  deceased,  who  has  obtained  letters  of 
administration  here,  and  the  person  who  claims  to  hold  the  assets, 
are  both  also  at  this  moment  residing. 

Mr.  Daniel f  Q.C.,  and  Mr.  Jessel,  contra: 

This  Court  has  no  jurisdiction  over  the  defendant  in  these  pro- 
ceedings. He  has  taken  possession  of  these  assets  in  his  official 
capacity  as  African  administrator. 

(Yige-Chancellob  :  The  averment  of  his  authority  is  not  very 
precise.  Under  the  statute  6  &  7  Vict.  c.  94,  the  jurisdiction  is 
conferred  by  her  Majesty  with  the  consent  of  the  foreign  potentate, 
but  the  authority  recognised  here  is  only  that  which  is  given  by  the 
Queen.) 

The  effect  of  the  statute  is  to  give  him  such  authority  as  has  been 
sanctioned  by  previous  usage.  If  the  Court  has  any  doubt  about 
the  fact,  whether  the  defendant  had  this  jurisdiction,  section  S  of 
the  ♦Act  6  &  7  Vict.  c.  94  (i),  has  provided  a  ready  means  of 
determining  that  by  an  application  to  the  Colonial  Secretary ;  bat 
this  motion  must  fail,  for  there  is  no  allegation  that  the  defendant 
has  done  anything  unlawful,  or  that  the  assets  are  in  danger.  The 
(1)  See  now  8.  4  of  53  &  54  Vict.  c.  37. 
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defendant  will  undertake  not  to  do  anything  until  the  Colonial 
Secretary  has  given  his  answer. 

This  property  would  not  be  liable  to  legacy  duty,  which  attaches 
only  to  the  property  of  those  who,  at  their  death,  are  domiciled 
British  subjects ;  but  the  best  test  is,  that  neither  would  probate 
duty  be  payable,  because  there  were  no  bona  notabilia  of  the 
deceased  in  this  country. 

(YiGE-GHAKCEiiLOR :  The  probate  is  pi^imd  facie  evidence  that 
there  were;  and  it  was  decided  in  Whyte  v.  RoBe{\\  that  an 
English  executor  might  sue  for  a  bond  debt  which  was  bona  notabilia 
in  Ireland.) 

We  cannot  dispute  the  fact  of  probate,  but  we  may  show  that  these 
letters  of  administration  were  wrongfully  obtained.  [They  cited 
Attorney-Genercd  v.  Dimond  (2),  to  show  that  probate  duty  was  not 
payable,  and  Attorney-General  v.  BoiLwen8{z\  Attomey-Oeneral  y. 
Hope  (4),  to  show  that  the  defendant's  title  was  not  impaired 
by  the  transmission  of  the  goods  to  England.  They  also  cited 
Cwrie  v.  Bircham(6),]  The  plaintiff  must  show  himself  entitled  by 
the  law  of  the  foreign  domicil,  or  the  defendant  may  be  liable  to 
proceedings  there  for  parting  with  the  goods  to  the  plaintiff. 

(Vice-Chancbllor  :  It  was  admitted  in  Whyte  v.  Ro8e{\)  that, 
though  the  debtor  might  be  sued  in  Ireland,  payment  to  the  English 
administrator  would  be  good.) 

Vice-Chancellor  : 

The  doubt  I  have  is,  whether  any  question  ought  to  be  asked  of 
the  Colonial  Secretary  as  to  the  jurisdiction.  Supposing  this 
defendant  turned  out  in  fact  to  be  the  sole  person  entitled  as 
administrator,  then  the  argument  would  be,  that  the  plaintiff  could 
not  have  a  receiver  against  an  administrator,  without  an  allegation 
of  his  insolvency  or  some  similar  reason. 

Mr.  Rolt,  Q.C.,  in  reply : 

The  defendant  is  only  here  on  leave  of  absence,  and  the  danger 
is,  that,  when  the  assets  are  realised,  he  will  take  the  proceeds  back 
with  him.     [He  cited  Logan  v.  Fairlie  (6).] 
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(1)  61  B.  E.  276  (3  Q.  B.  498). 

(2)  35  E.  E.  732  (1  Or.  &  J.  3o6\ 

(3)  31  E.  E.  517  (4  M.  &  W.  171). 


(4)  37  E.  E.  29  (2  CI.  A  Fin.  84). 

(5)  24  E.  E.  634  (1  Dowl.  &  Ey.  33). 

(6)  25  E  E.  208  (1  My.  &  Cr.  59). 
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[  •433  ] 


Yicb-ChancbUiOr  Sib  W.  Page  Wood  : 

The  first  point  in  this  case  is,  whether  or  not  this  gentleman,  who, 
I  have  no  doabt,  has  acted  hondfide  according  to  his  impression  of 
what  was  his  duty,  has  the  authority  of  a  legal  personal  repre- 
sentative of  the  deceased;  and,  assuming  him  to  have  that 
authority,  what  it  would  be  right  for  the  Court  to  do  in  the  present 
state  of  the  case  with  regard  to  the  assets  in  England. 

It  has  been  argued,  that  he  is  not  merely  the  personal  representa- 
tive, but  also  the  Judge  of  a  Court  which  has  to  determine  how  the 
assets  are  to  be  appropriated  ;  and  that,  therefore,  it  is  impossible 
for  this  Court  to  take  any  proceedings  with  regard  to  those  assets. 
I  can  hardly  recognise  this  defendant  in  any  other  capacity  than  that 
of  personal  representative,  in  deciding  upon  the  power  of  this  Court. 
I  must  suppose  that  there  is  some  Court  of  her  Majesty  in  the  district 
of  an  African  Prince,  appointed  under  the  Act  6  «&  7  Yict.  c.  94, 
capable  of  deciding  upon  questions  of  administration ;  and  that  this 
gentleman  is  a  personal  representative  legally  constituted  by  that 
Court,  as  if,  in  fact,  he  were  an  Irish  or  Scotch  representative.  Then 
there  is  the  question,  whether  or  not,  when  the  property  of  a  deceased 
person  has  been  remitted  *by  such  a  representative  to  this  country 
in  such  manner  as  here,  with  a  letter  requesting  the  agent  of  the 
foreign  administrator  to  place  the  proceeds  of  the  same  to  the  account 
of  the  estate,  a  person  appearing  to  proceed  in  the  character  of 
English  administrator  and  sole  next  of  kin  of  the  deceased  has  not 
a  right  to  sue  the  foreign  representative  of  the  deceased  in  this 
country  in  respect  of  those  assets  which  are  in  this  country,  and  to 
have  the  control  of  this  Court  exercised  over  them  until  the  rights  are 
determined  at  the  hearing.  I  think  it  seems  clear  that  he  has  such 
a  right,  if  I  put  it  on  the  highest  footing  for  the  defendant  in  this 
case.  In  fact,  there  is  no  distinct  averment  of  any  purpose  for 
which  administration  is  required  abroad,  if  that  were  a  matter  of 
any  importance.  The  defendant  has  sent  over  property  to  this 
country,  and  desired  that  it  should  be  carried  to  the  account  of  the 
estate  of  the  deceased  owner.  That  gets  rid  of  the  difficulty  which 
has  been  suggested,  that  there  has  been  a  conversion,  and  that  the 
proceeds  are  no  longer  property  of  the  intestate,  and  that  the  rights 
of  the  administrator  will  only  attach  upon  the  assets  and  not  upon 
the  proceeds  of  them  when  converted.  If  a  person  has  remitted 
property  to  this  country,  and  desired  it  to  be  sold,  and  the  proceeds 
to  be  carried  to  the  account  of  a  certain  estate,  the  proceeds  are 
assets,  and  the  next  of  kin  have  a  right  so  to  treat  them. 
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The  foreign  adminiBtrator  may  be  the  hand  to  administer;  and 
it  is  objected  that  he  may  be  liable  in  the  country  in  which  he  was 
constituted  administrator,  and  in  some  other  shape,  to  be  sued  by 
other  persons  in  respect  of  the  assets.  I  think  that  it  is  a  complete 
answer  to  that  objection,  that  the  foreign  representative  has 
brought  the  assets  over  here,  and  has  directed  them  to  be  sold 
and  the  proceeds  to  be  carried  to  the  account  of  the  estate  of  the 
deceased  person;  and,  therefore,  whatever  may  be  the  result  of 
any  inquiry  made  at  the  Colonial  Office,  I  should  still  hold  that 
the  Court  has  jurisdiction  to  deal  with  these  funds,  and  with  this 
defendant  in  respect  of  them. 

There  remains  the  objection  which  was  suggested  by  the  counsel 
for  Mr.  Fitzpatrick,  that,  if  he  be  assumed  to  be  the  proper 
representative,  and  no  impropriety  of  conduct  on  his  part  be 
shown,  nor  any  peril  to  the  assets,  it  is  not  the  course  of  the 
Court,  without  some  such  reason,  to  interfere  with  a  personal 
representative  in  the  discharge  of  his  duty.  I  think,  however,  that 
this  case  is  very  peculiar  in  that  respect.  I  do  not  impute  to  this 
gentleman  any  desire  to  act  improperly,  or  suppose  that  he  is 
doing  more  than  asserting  what  he  deems  to  be  his  right.  Still 
the  right  for  which  he  does  contend  is  to  take  these  assets  out  of 
the  jurisdiction;  for  he  holds  a  high  judicial  office  at  Sierra  Leone, 
which  must  require  his  presence  there  again  soon,  and  his  right 
is  to  take  away  these  assets,  and  he  will  have  full  power  to  do  so 
unless  they  are  protected  in  the  meantime  by  the  appointment  of 
a  receiver;  and,  therefore,  I  think  that,  under  these  circumstances, 
a  case  is  made  for  saying  that  a  receiver  should  be  appointed  in 
the  interim,  until  the  matter  can  be  adjudicated  upon  at  the 
hearing.  In  truth,  the  inquiries  would  be  more  properly  made  at 
the  hearing,  but  I  will  not  make  any  difficulty  about  propounding 
them  now,  if  desired. 

The  question  to  be  sent  to  her  Majesty's  Secretary  of  State  must 
be,  whether  her  Majesty  has,  at  any  time,  exercised  any  jurisdiction 
in  respect  of  the  administration  of  personal  estates  of  persons  dying 
intestate  at  Cape  Coast  Town;  and  if  so,  to  what  extent  and  in 
what  manner,  and  through  what  Court  or  officer,  such  jurisdiction 
has  been  exercised?  though  I  think  the  latter  words  go  a  little 
beyond  the  terms  of  the  statute. 


Hbbvkt 

r. 
Fitz- 
patrick, 
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On  this  day  the  plaintiff  moved  that  the  defendant  might  be     March  zo, 
ordered  to  pay  into  Court  the  proceeds  of  the  assets  sold  in  Africa, 
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Hbbvet      which  were  in  his  hands;  but  the  Vicb-Chancellob  referring  to 
FiTz-        story's  Conflict  of  Laws,  pi.   518,  and   to  Jauncif  v.   Sealey{\)y 
PATRICK,      refused  tlie  motion. 


^«>-^-  FRANCIS  V.   CLEMOW  (t). 

Feb,  25,  27.  ^   ' 

(Kay,  435—438 ;  S.  C.  23  L.  J.  Ch,  288 ;  18  Jnr.  223 ;  2  W.  R  308.) 
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A  testator  gave  some  pecuniary  legacies,  and  devised  a  certain  farm  and 
lands  to  his  wife,  for  such  term  and  at  such  rent  as  his  brother  Uobert 
should  think  fit,  and  then  gave,  devised,  and  bequeathed  all  the  rest, 
residue,  and  remainder  of  his  real  and  personal  estate  to  his  son  James, 
and  appointed  him  executor ;  Held,  that  the  residuafy  form  of  the  devise 
to  the  executor  made  the  legacies  a  charge  upon  the  real  estate,  notwith> 
standing  that  a  previous  interest  in  real  estate  was  given  by  the  will, 

Francis  Clbmow,  by  his  will,  dated  the  8rd  of  May,  1839,  after 
directing  payment  of  his  debts,  and  giving  some  pecuniary  legacies, 
and  making  certain  specific  bequests,  gave  to  his  daughters 
Charlotte  and  Emma  150Z.  each,  to  be  paid  to  them  respectively 
on  the  day  of  their  marriage;  and  in  case  both  or  either  of  his 
daughters  should  discontinue  living  with  his  sons  Joseph  and 
James,  he  directed  that  interest  at  42.  per  cent,  should  be  paid  on 
their  legacies;  and  after  bequeathing  certain  annuities,  the  testator 
directed  that  his  wife  should  hold  and  enjoy  his  farm  and  lands  of 
Tresawna,  for  the  purpose  of  bringing  up  his  children,  for  such 
term  and  at  such  rent  as  his  brother  Robert  should  think  fit;  but 
if  his  son  James  was  desirous  of  occupying  the  said  farm  and 
lands,  he  was  to  be  at  liberty  to  do  so,  on  his  placing  the  testator's 
wife  and  children  on  a  farm  of  about  the  same  yearly  value  as 
Tresawna;  and  the  testator  gave,  devised,  and  bequeathed  all  the 
rest,  residue,  and  remainder  of  his  estate  and  effects,  both  real 
and  personal,  unto  the  said  James  Clemow,  his  heirs,  executors, 
administrators,  and  assigns,  whom  he  thereby  nominated  his 
executor.  The  testator  died  on  the  80th  of  May,  1839;  and  on 
the  30th  of  October,  1839,  his  will  was  proved  by  James  Clemow, 
who  paid  the  debts  and  the  several  legacies,  except  the  said  legacy 
of  1502.  to  the  testator's  daughter  Emma,  who  had  since  married 
the  plaintiff  John  Francis. 

The  bill  was  filed  by  the  said  John  Francis  and  his  wife  against 
the  executor,  praying  an  account  of  what  was  due  in  respect  of  the 

(1)  2  Vem.  397.  689,  6  Jur.  N.  S.  849:  see  ElliiM  v. 

(2)  The  principle  here  applied  is  DearBhij  (1879)  16  Oh.  D.  322.  44 
now  commonly  known  as  the  rule  in  L.  T.  198,  and  the  cases  there  cited. — 
iirevHh  v.  Browne  (1859)  7  H.  L.  0.  O.  A.  S, 
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said  legacy  and  interest,  and  for  payment  ♦of  the  amount  due;      Francis 
and  that,  if  necessary,  it  might  be  declared  that  the  testator's      clemow. 
residuary  real  estate  was  charged  with  the  payment  of  the  said      [  Mse  ] 
legacy  and  interest,  or  otherwise  that  the  plaintiffs  were  entitled 
to  have  raised  out  of  the  testator's  real  estate,  and  applied  in 
payment  of  the  legacy,  the  amount  of  personal  estate  which  should 
appear  to  have  been  applied  in  payment  of  the  testator's  debts. 
The  cause  now  came  upon  a  motion  to  take  the  bill  pro  confesso. 

Mr.  J.  V.  Piior,  for  the  motion,  [cited  Bench  v.  Biles  (l),  and 
some  other  cases  to  which  reference  is  no  longer  necessary]. 

The  Vicb-Chancbllor  reserved  the  point  for  consideration. 

Vicb-Chancbllor  Sir  W.  Page  Wood:  Feb. 27, 

This  cause  came  on  upon  a  motion  to  take  the  bill  p^'o  confesso. 
The  question  is,  whether  or  not  certain  legacies  ♦are  charged  upon       [  ♦^37  ] 
the  real  estate  of  the  testator  in  the  cause. 

After  making  some  dispositions  and  giving  certain  interests  in 
real  estate,  the  testator  gave  all  the  rest,  residue,  and  remainder 
of  his  estate  and  effects,  both  real  and  personal,  to  his  son,  and 
appointed  him  executor.  I  had  some  doubt  whether,  where  real 
estates  had  actually  been  previously  devised,  so  that  the  term 
''residue  of  real  estate"  was  strictly  applicable  to  what  was 
subsequently  given,  a  charge  of  the  legacies  could  be  effectively 
made  by  the  residuary  form  only  of  the  devise.  I  think,  however, 
that  Bench  v.  Biles  (1)  seems  to  have  gone  that  length ;  and  I  am 
disposed  to  follow  that  authority.  In  that  case  the  testator  gave 
all  his  real  and  personal  estate  to  his  wife  for  life ;  and  after  her 
decease  gave  various  legacies,  and  all  the  rest,  residue,  and 
remainder  of  his  real  and  personal  estate  to  his  nephews  absolutely; 
and  the  legacies  were  held  to  be  charged  upon  the  real  estate. 

The  point  is  just  glanced  at  by  Lord  Cottbnham  in  another 
case  (2),  where  there  was  a  devise  of  a  field  called  Gillfoot,  and 
afterwards  a  gift  of  the  residue,  real  and  personal.  Lord  Cottbnham 
says,  that  it  does  not  appear  whether  the  field  previously  given 
was  freehold  or  leasehold;  but  makes  no  further  observation. 
Bench  v.  Biles  (i)  seems  to  be  the  only  authority  directly  in  point; 
but  I  think  that  I  must  follow  it  in  this  case. 

(1)  20  R.  R.  292  (4  Madd.  187).  (2)  Mirehotise  v.  Scai/e,   45  R.  R. 

161  (2  My.  &  Cr.  706). 
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Wood,  V.-C. 

[438] 


[  M39  ] 


HARRIS  V.  WATKINS(l). 

(Kay,  438—448  ;  8.  C.  23  L.  J.  Ch.  540.) 

A  testator,  by  his  will,  directed  that  all  his  debts  should  be  paid  by  hiB 
executrix  thereinafter  named,  and  then  made  ceitain  specific  demises,  and 
gave  to  his  wife  a  house  and  appurtenances,  partly  freehold  and  partly 
leasehold,  for  her  life,  and  then  over;  and  all  the  ''rest  and  residue"  of 
his  real  and  personal  estate  the  testator  also  gave  to  his  wife,  and  appointed 
her  sole  executrix :  Held,  that,  on  a  deficiency  of  personalty  to  pay  the 
testator's  debts,  the  residuary  real  estate  was  next  liable,  and  before  the 
freehold  and  leasehold  estates  specifically  devised ;  and  then  the  other  real 
property  specifically  given  to  the  executrix. 

When  a  will  contains  a  direction  to  the  executor  to  pay  the  testator's 
debts,  and  then  a  devise  of  real  estate  to  the  executor,  it  is  considered  that 
the  testator  has  imposed  upon  the  executor  the  duty  of  paying  the  debts  to 
the  extent  of  the  property  given  to  him,  and  acconlingly,  that  property  is 
held  to  be  charged  with  the  debts.  But  an  exception  has  been  made  to  this 
rule,  where  there  are  two  or  more  executors,  to  whom  unequal  benefits  are 
given  by  the  will ;  because,  in  such  a  case,  it  cannot  be  supposed  to  be 
the  testator's  intention  that  they  should  be  equally  subjected  to  the  burden 
of  his  debts,  and  therefore  the  property  given  to  them  is  not  considered  to 
be  charged. 

This  was  a  creditor's  suit  for  the  administration  of  real  and 
personal  estate. 

William  Powell,  being,  at  the  time  of  his  death,  possessed  of 
some  personal  estate,  and  being  also  seised  and  possessed  of»  or 
entitled  to,  the  freehold,  copyhold,  and  leasehold  estates  in  his  will 
mentioned,  and  certain  other  real  estates,  and  being  indebted  to 
the  plaintiff  and  various  other  persons  on  simple  contract,  made 
his  will,  dated  the  80th  of  September,  1844,  as  follows:  ''As  to 
such  worldly  estate  as  God  of  his  goodness  hath  bestowed  upon  me, 
I  dispose  thereof  as  follows :  that  is  to  say,  I  direct  all  my  just 
debts,  funeral  and  testamentary  expenses,  to  be  paid  by  my 
executrix  hereinafter  named;  I  give,  devise,  and  bequeath  unto 
my  niece,  Mary  Sarah  Dee,  all  that  piece  of  land  called  Page  Park 
Meadow,  situate  at  Hampton  Bishop,  in  the  occupation  of  William 
Watkiiis,  being  part  freehold,  and  part  copyhold,  held  under  the 
manor  of  Hampton  Bishop  aforesaid,  to  hold  unto  and  to  the  use 
of  the  said  Mary  Sarah  Dee,  her  heirs  and  assigns,  according  to 
the  respective  tenures  thereof.  I  give,  devise,  and  bequeath  unto 
my  wife  Catherine  Powell  all  that  my  messuage  or  dwelling  house, 
with  the  outbuildings,  ^garden,  orchard,  and  appurtenances,  wherein 
I  now  reside,  situate  at  Eign  Hill,  being  principally  leasehold  for 
years,  but  a  part  being  freehold  of  inheritance,  to  hold  the  same 


(1)  In  re  Baiiey  (1879)  12  Ch.  D. 
268,  273,  48  L.  J.  Ch.  628,  41  L.  T. 
157;    In  re  Tanqueray-WiUaume  and 


Landau  (1881)  20  Ch.  D.  465,  472,  51 
L.  J.  Ch,  434,  46  L.  T.  542, 
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unto  the  said  Catherine  Powell  for  her  life,  or  for  sach  part  thereof  harbis 
as  my  estate  therein  shall  continue,  subject  to  the  reserved  rents, 
fines,  and  expenses  of  renewal  of  the  said  leasehold  part  thereof. 
And  from  and  after  her  decease,  I  bequeath  the  said  messuage  and 
premises  unto  the  said  Mary  Sarah  Dee,  her  heirs,  executors, 
administrators,  and  assigns,  to  hold  the  same  according  to  the 
respective  tenures  thereof,  for  all  the  subsisting  estate  and  interest 
therein,  subject  to  the  costs,  fines,  and  expenses  of  renewals  thereof, 
as  regards  the  said  leasehold  part  of  the  said  premises.  But,  if 
my  said  niece  shall  not  survive  my  said  wife,  I  give,  devise,  and 
bequeath  the  same  unto  my  said  wife  for  the  then  subsisting  estate 
and  interest  therein,  as  her  own  absolute  property.  I  also  give, 
devise,  and  bequeath  unto  my  said  wife  all  the  rest  and  residue  of 
my  real  and  personal  estate,  goods,  chattels,  and  effects  whatsoever 
and  wheresoever,  which  I  have  now,  or  may  at  the  time  of  my 
decease  have  power  to  dispose  of,  to  hold  the  same  unto  and  to 
the  use  of  my  said  wife,  her  heirs,  executors,  administrators,  and 
assigns,  according  to  the  respective  natures  and  tenures  thereof^ 
as  and  for  her  own  absolute  property.  And  I  appoint  my  said 
wife  executrix  of  this  my  will,  and  hereby  revoke  all  former  wills, 
codicils,  and  testamentary  papers  by  me  made,  and  declare  this  to 
be  my  last  will  and  testament;  and  I  hereby  declare  that  the 
devises  and  bequests  hereby  made  to  my  said  wife  shall  be  taken 
and  considered  in  lieu  and  discharge  of  all  money  which  I  have 
borrowed  out  of  and  forming  part  of  the  trust  moneys  mentioned 
in  the  settlement  made  on  my  marriage  with  her." 

The  testator,  William  Powell,  died  on  the  1st  of  January,  1848, 
leaving  the  said  Mary  Sarah  Dee,  and  also  the  said  ^Catherine  [  *440  j 
Powell,  his  widow,  surviving  him.  Catherine  Powell,  his  widow, 
died  intestate  a  few  days  after  him ;  and  shortly  after  her  death 
her  heir-at-law  took  possession  of  all  the  real  estates  of  the  testator, 
except  those  devised  to  Mary  Sarah  Dee. 

The  usual  decree  having  been  made,  and  the  accounts  taken,  it 
appeared  that  the  personal  estate  of  the  testator  was  insufficient  to 
pay  his  debts.     The  cause  now  came  on  for  further  consideration. 

Mr.  Roltf  Q.C.,  and  Mr.  CottreU,  for  the  plaintiff,  asked  for  a 
sale  of  all  the  real  estates  of  the  testator. 

Mr.  W.  M.  Javies,  Q.C.,  and  Mr.  Whithread,  for  the  heir-at- 
law  of  the  testator's  widow,  contended  that  the  real  estates  of  the 
testator  specifically  devised  were  liable  to  the  testator's  debts  pan 
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pa»m  with  the  real  estates,  which  passed  by  the  residuary  devise, 
[and  cited  Symons  v.  James  (i)]. 


(Vicb-Chanobllor  : 
case.) 


The  word  '*  residue "  does  not  occur  in  that 


In  Wasse  v.  Heslington  (^),  the  will  commenced  with  a  similar 
direction,  and  contained  various  bequests  to  each  of  the  executors, 
[  '441  ]  and  then  a  general  gift  of  "  all  his  freehold,  copyhold,  *and 
leasehold  estates  whatsoever  in  Great  Britain,  except  certain 
hereditaments  and  premises  thereinbefore  mentioned,  and  all  his 
personal  estate  whatsoever,  except "  &c.,  to  one  of  the  executors ; 
and  Sir  J.  Leach,  M.  B.,  said,  that  it  was  manifest  that  the  testator 
did  not  intend  to  subject  the  property  given  to  his  executors 
with  the  payment  of  debts. 

[They  also  cited  Mirehou^e  v.  Scaife^{s),  Spong  v.  Spong  (4)  and 
Emms  V.  Smith  (5).] 

Mr.  WiUcock,  Q.C.,  and  Mr,  Keene,  for  the  copyhold  heir  of 
the  widow.    *    *     * 

Mr.  Daniel,  Q.C.,  and  Mr.  Shebbeare  for  the  specific  devisee : 

[  *442  ]  The  real  estate  comprised  in  the  residue  must  be  "^first  applied  in 

the  payment  of  the  debts.  *  *  In  Finch  v.  Hatter sley  (6),  it  was 
decided,  in  the  year  1775,  that  a  direction  that  the  testator's  debts 
should  ba  paid  by  his  executrix,  followed  by  a  devise  of  all  his  real 
estates  and  residuary  personalty  to  her,  made  the  real  estates  liable 
to  pay  the  debts,  on  a  deficiency  of  the  personalty:  [Henrell  v. 
Whitaker  (7),  Cross  v.  Kennington  (8),  and  Braithivaite  v.  Britain  («)]. 

[  •443  ]  Then,  ♦the  residuary  real  property  must  be  applied  in  payment  of 
debts  before  the  leaseholds  specifically  bequeathed,  for  these  are  for 
this  purpose  in  the  same  position  as  specifically  devised  freeholds : 
Long  V.  ShoH  (lo).  Tombs  v.  Roch  (li). 

The  Vicb-Chancbllor  reserved  his  judgment. 

March  21.     Vicb-Chancbllor  Sir  W.  Paob  Wood  : 

The  point  to  be  decided  in  this  case  is,  whether  or  not,  under 


(1)  60  E.  R.  1 56  (2  Y.  &  C.  C.  G.  301). 

(2)  41  B.  R.  110  (3  My.  &  K.  495). 

(3)  45  R  R.  164  (2  My.  &  Or.  695). 

(4)  32  R.  R  16  (3  Bligh,  N.  S.  84). 

(5)  79  R.  R.  346  (2  De  G.  &  Sm.  722). 

(6)  27  R.  R.  88  (3  Russ.  345,  n.). 


(7)  3  Russ.  348 ;  following  Finch  v. 
ffattersley, 

(8)  73  R.  R.  307  (9  Beav.  150), 

(9)  44  R.  R.  56  (1  Keen,  206). 

(10)  1  P.  Wms.  403. 

(11)  70  R.  R.  293  (2  Coll.  490). 
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the  terms  of  this  will,  there  was  a  charge  of  debts  upon  the  property  Habbis 
devised  by  the  testator  to  his  widow,  whom  he  made  executrix,  watkins. 
The  reason  for  which  it  has  been  necessary  to  consider  this  point 
is,  that  the  personal  estate,  being  insufficient  for  payment  of  the 
debts,  it  became  important  to  determine  what  part  of  the  real 
property  should  be  first  sold  to  pay  the  debts.  The  direction  in 
the  will  is,  in  the  first  instance,  that  all  the  testator's  debts,  funeral 
and  testamentary  expenses  should  be  paid  by  his  executrix  therein- 
after named.  The  testator  then  gave  certain  property  specifically 
to  different  persons;  among  others,  to  his  wife  for  life,  a  certain 
dwelling-house  and  appurtenances,  being  partly  freehold  and  partly 
leasehold ;  and  then  he  gave  all  the  rest  and  residue  of  his  real 
and  personal  estate,  goods,  chattels,  and  effects  whatsoever  and 
wheresoever  to  his  wife  absolutely,  and  appointed  her. executrix. 

The  cases  which  have  been  decided  with  reference  to  the 
direction,  that  the  testator's  debts  should  be  paid  by  his  executor 
have  gone  to  this  extent,  that,  whenever  a  direction  of  that  kind  is 
contained  in  the  will,  subject  to  the  observations  which  I  shall 
make  upon  the  case  of  Symons  v.  James  (l),  it  is  considered  that  the 
testator  has  imposed  *upon  his  executor  the  duty  of  paying  those  [  •444  ] 
debts  to  the  extent  of  any  property  which  may  be  devised  to  him. 
That  is  too  firmly  settled  for  me  to  attempt  to  disturb  it,  even  if 
I  desired  so  to  do.  HenveU  v.  Whitaker(2)  was  by  no  means  the 
first  case  in  which  it  was  decided.  Finch  v.  Hattersley,  cited  in  a 
note  to  that  case  (3),  was  decided  in  1775;  and  the  principle  was 
recognised  by  Lord  Alvanlby  in  Keeling  v.  Brown  (4),  where  he 
distinguishes  that  case,  and  decides  that  there  was  no  charge  by 
the  will  then  before  him,  because  nothing  but  the  personal  estate 
was  given  to  the  executors  out  of  which  debts  could  be  paid.  In 
Powell  V.  Robins  (6),  Fhich  v.  Hatt^sley  (e)  and  Keeling  v.  Brown  (7) 
being  cited,  Sir  W.  Grant,  M.  E.,  relies  upon  the  latter  authority, 
but  in  no  way  disputes  the  principle.  Then,  there  is  the  case  of 
HenveU  v.  Whitaker  (s),  where  the  will  directed,  in  the  first  place, 
that  all  the  testator's  debts  should  be  paid  by  his  executor  therein- 
after named,  and  then  contained  a  gift  of  all  his  real  and  personal 
estate    to    the    testator's  nephew  William  Whitaker,   whom    he 

(1)  60  B.  R.  156  (2  Y.  &  C.  C.  301).  took  no  nsal  estate,  so  the  point  did 

(2)  3  Bubs.  343.  not  an8e.~0.  A.  S. 

(3)  27  B.  B.  88  (3  Buss.  34d»  n.).  (G)  27  B.  B.  88  (3  Buss.  345,  n.). 

(4)  5  B.  B.  70  (5  Ves.  359).  (7)  6  B.  B.  70  (6  Ves.  369). 

(5)  7  Yes.  211,  where  the  executors         (8)  3  Buss.  343. 
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HABRid      appoiniied  his  executor ;  and  the  principle  there  laid  down  by  Sir 
WATKIM8.     John  Leach  was  entirely  in  accordance  with  the  previous  cases,  but 
perhaps  not  altogether  consistent  with  the  view  which  he  himself 
took  in   Wasse  v.  Heslington  (1).     In  Henvell  v.  Whitaker  (2),  Sir  J. 
Leach  said :  *'  When  the  testator  in  his  will  directs  that  all  his  just 
debts  and  funeral  expenses  be  fully  paid  by  his  executor  therein- 
after named,  it  must  be  intended  that  he  had  then  fully  determined 
who  that  executor  should  be,  and  the  will  is  to  be  construed  as  if 
he  had  said,  I  direct  that  my  just  debts  and  funeral  expenses  be 
fully  paid  and  satisfied  by  my  nephew  William  Whitaker,  whom 
I  hereinafter  name  my  executor.    In  such  case  the  obligation  to 
pay  his  debts  and  funeral  expenses  would  be  a  condition  imposed 
[  *445  ]      upon  the  nephew  William  Whitaker,  *to  be  satisfied,  so  far  as  all 
the  property  which  he  derived  under  the  will  would  extend,  whether 
personal  or  real.     This  principle  will  reconcile  all  the  authorities, 
and  will  be  of  ready  application  in  future  cases : "  considering  it 
therefore  as  if  it  was  altogether  an  immaterial  question  whether 
he  was  executor  or  not,  but  that  it  was  a  gift  to  him  naminatim^ 
subject  to  tbe  condition  of  paying  the  testator^s  debts.     In  Wasse 
V.  Heslington  (1),  the  devise  was  of  a  totally  different  description^ 
a  direction,  namely,  that  the  testator*s  debts  should  be  paid  by  his 
executors  thereinafter  mentioned ;  and  then  a  devise  of  all  the  real 
estate  to  one  executor,  giving  to  the  other  only  a  small  benefit ; 
and  Sir  J.  Leach  there  says :  "  PHmd  facie,  the  direction  of  the 
testator  that  his  debts  and  funeral  expenses  shall  be  paid  by  hia 
executors,  imports  an  intention  that  the  debts  and  funeral  expenses 
are  to  be  paid  by  them  out  of  the  funds  which  come  to  their  hands 
as  executors."    That  seems  to  be  a  totally  different  view  from  what 
he  expressed  in  Henvell  v.  Whitakei'  (2),  where  he  puts  it  upon  the 
direction  being  given  to  the  devisee,  not  as  executor,  but  nominatim^ 
and  therefore  imposing  upon  him  the  condition  of  paying  the  debts. 
In  reference  to  that  case  he  continues :  '*  In  the  case  referred  to  it 
appeared  to  me  to  be  manifest  from  the  whole  will,  that  the  testator 
intended  to  subject  all  his  property  given  by  his  will  to  the  exe- 
cutors, with  the  payment  of  his  debts  and  funeral  expenses.     It 
appears  to  me  in  this  case  to  be  equally  manifest  that  he  had  not 
that    intention  : "   founding  his  decision  upon   the   argument  of 
counsel,  that  whereas  in  Henvell  v.  Whitaker  (i)  there  was  a  direc- 
tion that  the  debts  should  be  paid  by  the  executor,  and  then  a  gift 

(1)  41  E.  B.  no  (3  My.  &  K.  495}.  (2)  3  Hubs.  343. 


Vol.  Ci.)  1864.    CH.    KAY,  4^8— 447.  708 

of  the  whole  property  to  him;    here  the  direction  was  to  two       Harris 
executors,  and  one  took  a  much  larger  interest  than  the  other  by     watkins. 
the  will,  and  there  was  nothing  to  attach  the  direction  to  the  gift. 
♦Again,  in  Dover  v.  Gregory  (i)  there  was  a  direction  that  the  debts      [  •4*6  ] 
were  to  be  paid  by  the  executor,  and  then  there  was  a  gift  to  that 
executor  of  certain  copyhold  property,  by  words  which  would  not 
carry  the  fee,  unless  the  debts  were  held  to  be  charged  upon  it,  and 
in  that  way  the  question  arose  for  discussion,  it  being  the  interest 
of  the  party  claiming  under  the  devise  to  contend  that  the  property 
was  charged  wiih  debts,  and  was  given  to  him  in  fee,  subject  to  that 
charge.      The  Vick-Ghancellob  was  pressed  in  argument   with 
doubts  as  to  Henvell  v.  }Vhitaker{2),  but  he  said  that  he  considered 
that  case  to  have  been  rightly  decided,  and  that  it  had  been  much 
contested,  but  had  not  been  appealed,  and  must  be  treated  as 
settled  law. 

The  case  of  Finch  v.  Hattersley  (3)  recognises  this  doctrine.  Sir 
W.  Grant  had  treated  it  as  settled  before  Henvell  v.  Wliitaker,  and 
I  cannot  depart  from  it,  but  must  consider  it  to  be  law.  Where 
there  is  a  direction  to  executors  to  pay  the  testator's  debts,  it 
cannot  be  mere  surplusage,  the  principle  being,  not  to  look  upon 
any  words  in  a  will  as  surplusage,  if  it  be  possible  to  avoid  it,  and 
the  only  meaning  that  can  be  given  to  it  is,  that  it  was  the  inten- 
tion of  the  testator  by  this  direction,  and  by  giving  property  to 
the  executors,  to  create  a  charge  of  the  debts  upon  that  pro- 
perty. In  many  cases  words,  in  order  to  give  them  effect,  have  a 
peculiar  efficacy  attributed  to  them.  Since  the  case  of  Clifford  v. 
Lewis  (4),  a  direction  that  the  testator's  debts  should  be  paid,  in  the 
commencement  of  the  will,  has  been  extended  to  mean  more  than 
mere  payment,  which  the  law  would  require  if  there  were  no  such 
direction,  and  has  been  held  to  create  a  charge  upon  all  the  real 
estate  devised.  In  Clifford  v.  Lewis  (4)  the  words  ''  in  the  first 
place,"  which  have  been  relied  on  in  some  cases,  did  not  occur ;  but 
Sir  J.  Lbach,  Y.-C,  *said,  that  he  could  not  make  any  distinction  [  •4^7] 
on  that  account.  That  case  has  been  recognised  as  an  authority 
in  Mirehouse  v.  Scaife  (5). 

Therefore,  the  only  doubts  which  have  been  thrown  upon  this 
line  of  cases  are  suggested  by  the  decision  of  Lord  Justice  Kmight 
Bruce,  then  Vice-Chancellor,  in  Symons  v.  James  (6).    There  the 

(1)  10  Sim.  &OI.  (4)  22  B.  li.  228  (C  Madd.  33). 

(2)  3  Eufls.  343.  (5)  46  E.  B.  164  (2  My.  &  Cr.  707). 

(3)  27  R  R  88  (3  Buas.  345,  n.).  (6)  60  R  R  166  (2  Y.  &  C.  C.  0. 301). 
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HABftis  will  directed,  that  the  debts  should  be  paid  by  the  executors^  and 
Watkins.  *^6^  gftve  certain  estates  to  the  testator's  two  grandsons,  giving 
more  to  one  than  to  the  other  of  them,  and  finally  gave  them  all  his 
real  estate,  not  using  the  words  "  rest  and  residue,"  and  appointed 
them  executors ;  and  the  Yige-GhangeliiOR,  intimating  in  his 
judgment  some  doubts  as  to  whether  he  acquiesced  in  Ilenvell  v. 
Whitaker  (1),  said,  he  considered  that,  upon  the  will  before  him,  it 
was  not  the  desire  of  the  testator  that  the  debts  should  be  paid  out 
of  that  property ;  resting  his  decision  entirely  upon  the  whole  will. 
Now,  in  this  case  there  is  really  nothing  in  the  will  to  exempt  it 
from  the  ordinary  rule,  except  the  circumstance  that  a  life  interest 
is  given  to  Mrs.  Powell  in  part  of  the  real  estate ;  and  it  might  be 
argued,  that  it  was  not  a  probable  intention  of  the  testator  to  effect 
a  charge  upon  that  life  interest ;  but  then,  as  the  testator  after- 
wards gave  her  all  the  rest  and  residue  of  his  real  and  personal 
estate,  it  cannot  be  supposed,  if  the  intention  may  be  implied  from 
the  general  direction  only,  that  it  is  not  to  be  implied  simply 
because  a  life  interest  only  in  part  of  the  property  was  given  to  the 
executrix.  Whether  the  residue  be  sufficient  or  not,  the  whole 
interest  which  she  takes  under  the  will  would,  according  to  the 
authorities,  be  held  to  be  charged  with  the  testator's  debts.  There 
is  no  such  point  in  this  case  as  in  Symons  v.  James  (2),  where,  there 
[  ♦^is  ]  being  *a  direction  that  the  debts  should  be  paid  by  the  executors, 
which  would  imply  an  equal  liability,  unequal  gifts  were  made  to 
them,  as  occurred  also  in  JVaaae  v.  Heslington  (3).  In  those  cases 
it  might  appear  improbable  from  the  whole  instrument  that  the 
parties  taking  unequal  benefits  were  to  be  liable  to  the  debts  in  equal 
proportions.  There  is  nothing  like  that  here.  It  is,  certainly,  not 
less  a  charge  from  the  form  of  the  gift.  The  gift  is  here  of  all  the 
"  rest  and  residue,"  which  has  been  held  in  many  cases  to  create  a 
charge,  as  in  Mirehouse  v.  Scaife  (4),  where  there  was  a  previous 
gift  of  some  real  estate,  though  it  did  not  appear  whether  it  was 
freehold  or  leasehold ;  and  Lord  Cottenham  held,  that  the  gift  of 
the  real  estate  as  residue  implied  a  charge  of  the  debts  (5).  Having 
given  here  this  direction  to  the  executrix  to  pay  the  debts,  and 
devised  all  the  rest  and  residue  of  his  estate  to  her,  I  think  that 
the  payment  of  the  debts  was  clearly  a  duty  which  was  to  be 
discharged  by  and  out  of  the  gift  to  her;    and  first  out  of  the 

(1)  3  Ruse.  343.  (3)  41  R  B.  HO  (3  My.  &  K.  49o). 

(2)  60  B.  B.  166  (2  Y,  &  C.  0.  C.  (4)  45  R  B.  164  (2  My.  &  Cr.  ( 
801).                                                                  (5)  See  ante,  p.  696. 
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property  comprised  in  the  residuary  gift,  and  this  must  include 
the  debt  which  seems  to  be  due  to  her  under  the  trusts  of  her 
settlement. 


Harkis 

WjLTKINB. 


ELT  ON  BEHALF,  &c.  V.  The  BUKIAL  board  for  the 
Parish  of  ST.  MARY,  ISLINGTON. 

(Kay,  449—470.) 

A  ••  divisiou"  of  a  vesti*}',  **  to  be  taken  in  the  manner  prescribed  by  the 
58  Geo.  in.  c.  69,"  may  be  taken  by  a  poll  of  all  the  ratepayers,  such  poll 
being  an  adjournment  of  the  vestry. 

At  such  poll,  the  original  proposition  and  an  amendment  inconsistent 

inrith  it,  being  the  only  one  proposed,  may  be  put  to  the  vote,  and  affirmative 

and  negative  votes  may  be  taken  upon  each,  and  in  that  way  the  sense  of 

the  votera  may  be  ascertained. 

[The  point  actually  decided  in  this  case  turned  upon  the  special  words  of  a  local 

Vestry  Act,  and  it  is  thought  unnecessary  to  retain  the  case  in  the  Revised 

Reports.] 


1854. 
Feb,  27. 
March  20. 


WARBURTON  v.   HILL. 
STENT   V.    WICKENS. 

(Kay,  470-  478 ;  S.  C.  23  L.  J.  Ch.  633 ;  2  W.  R.  365 ;  2  Eq.  R.  441.) 

The  14th  section  of  the  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  gives 
to  a  charging  order  absolute  upon  stock  held  in  trust  for  the  judgment- 
debtoi',  the  same  effect  as  a  charge  under  his  hand ;  and  the  object  of  the 
Idth  section  is  only  to  pravent  any  new  charge  being  effected  after  the 
charging  order  nid  has  been  obtained,  and  befoi-e  it  is  made  absolute. 

When  the  charging  order  is  made  absolute,  the  Idth  section  has  performed 
its  functions. 

But  if  the  judgment-debtor  had  assigned  the  stock  before  the  date  of  the 
order  nm,  the  assign  might  obbiin  a  stop  order  before  the  order  mat  was 
made  absolute,  notwithstanding  the  loth  section. 

If  a  person,  having  notice  of  a  previous  assignment  of  a  trust  fund,  take 
an  assignment  to  himself  of  the  same  fund,  he  cannot  obtain  priority  over 
the  previous  assign,  whether  the  trustee  had  notice  or  not ;  and  therefore, 
if  a  judgment-creditor,  at  the  time  of  making  his  charging  oi-der  absolute 
have  similar  notice,  he  is  likewise  unable  to  obtain  priority  (1). 

Where  the  fund  is  standing  in  the  name  of  the  Accountant- (General,  the 
practice  of  the  office  is  to  enter  a  memorandum  of  every  charging  order 
left  at  the  office ;  but  such  notice  is  not  treated  as  any  restraint,  nor  as 
equivalent  to  a  stop  order  (2). 

The  Acoountant-General  is  not  a  trustee  of  the  funds  committed  to  him, 
but  merely  the  agent  of  the  Court. 

The  trustees  who  have  paid  the  fund  into  Court,  are  the  trustees  of  it 
(1)  In  this  case  it  does  not  appear      this  point.   The  charging  order  creates 


1854. 
March  18,  22. 

WOOD,  V.-C. 

[470] 


that  sufficient  attention  was  paid  to 
the  circumstance  that  the  rule  in 
Dearie  v.  Hail  has  no  application 
generally  in  favour  of  assignees  by 
operation  of  law. — 0.  A.  S. 
(2)  The  practice  is  now  altered  upon 

K.R. — ^YOL,  CI. 


a  charge  without  any  stop  order. 
Brereton  v.  Edwards  (1888)  21  Q.  B.  D. 
488,  60  L.  T.  5  ;  and  see  Mack  v.  Potttle 
[1894]  2  Ch.  449,  63  L.  J.  Ch.  593, 
71  L.  T.  153.— O.  A.  S. 
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Wabburton    General  is  not  material.     Looking  to  the  operation  of  the  statutes, 

Hi^LL.        notice  having  been  acquired  by  Perrin  and  Guildford  of  the  prior 

assignment  to  Wickens  before  their  charging  orders  were  made 

absolute,  there  can  be  no  doubt  upon  the  question  of  priority  of 

charge. 

The  14th  section  of  the  1  &  2  Vict.  c.  110,  enacts  "  That  if  any 
person  against  whom  any  judgment  shall  have  been  entered  up  in 
any  of  her  Majesty's  superior  Courts  at  Westminster,  shall  have 
any  Government  stock,  funds,  or  annuities,  or  any  stock  or  shares 
of  or  in  any  public  Company  in  England  (whether  incorporated  or 
not)  standing  in  his  name  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him,  it  shall  be  lawful  for  a  Judge  of  one  of  the 
superior  Courts,  on  the  application  of  any  judgment  creditor,  to 
order  that  such  stock,  funds,  annuities,  or  shares,  or  such  of  them, 
or  such  part  thereof  respectively  as  he  shall  think  fit,  shall  stand 
charged  with  the  payment  of  the  amount  for  which  judgment  shall 
[  *47:(  ]  have  been  so  ^recovered  and  interest  thereon ;  and  such  order 
shall  entitle  the  judgment  creditor  to  all  such  remedies  as  he 
would  have  been  entitled  to  if  such  charge  had  been  made  in 
his  favour  by  the  judgment  debtor ;  provided  that  no  proceedings 
shall  be  taken  to  have  the  benefit  of  such  charge  until  after 
the  expiration  'of  six  calendar  months  from  the  date  of  such 
order." 

That  is,  the  Judge  is  to  make  an  assignment  instead  of  the 
debtor ;  and  the  Judge  passes  by  his  order  all  the  interest  that  the 
debtor  could  have  assigned.  The  object  of  the  next  section  is  to 
prevent  any  person,  who  has  notice  of  the  intention  to  apply  for  a 
charging  order,  from  deahng  with  the  fund.  The  terms  of  that 
section  are — "  In  order  to  prevent  any  person  against  whom  judg- 
ment shall  have  been  obtained  from  transferring,  receiving,  or  dis- 
posing of  any  stock,  funds,  annuities,  or  shares  hereby  authorised 
to  be  charged  for  the  benefit  of  the  judgment  creditor  under  an  order 
of  a  Judge,  be  it  further  enacted,  that  every  order  of  a  Judge  charging 
any  Government  stock,  funds,  or  annuities,  or  any  stock  or  shares 
in  any  public  Company  under  this  Act,  shall  be  made  in  the  first 
instance  ex  parte,  and  without  any  notice  to  the  judgment  debtor, 
and  shall  be  an  order  to  show  cause  only ;  and  such  order,  if  any 
Government  stock,  funds,  or  annuities,  standing  in  the  name  of 
the  judgment  debtor  in  his  own  right,  or  in  the  name  of  any  person 
in  trust  for  him,  is  to  be  aflFected  by  such  order,  shall  restrain  the 
Governor  and  Company  of  the  Bank  of  England  from  permitting 
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a  transfer  of  such  stock  in  the  mean  time  and  until  such  order  shall  Wabbubton 
be  made  absolute  or  discharged  '*  (1).  Hill. 

When  the  order  has  been  made  absolute  or  discharged,  the  15th  [  475  ] 
section  has  performed  its  functions.  The  14th  section  is  to  give 
the  same  effect  as  an  actual  charge,  and  the  15th  to  enable  the 
creditor  to  take  such  proceedings  as  that  no  charge  could  be  made 
in  the  interval  after  the  order  nUl  has  been  obtained,  and  before  it 
should  be  made  absolute ;  when  it  is,  the  14th  section  comes  into 
operation,  and  the  15th  has  performed  its  office.  Therefore,  there 
is  a  charge  made  by  the  debtor  under  a  Judge's  order,  as  though  by 
his  own  hand.  If,  before  the  order  nisi,  the  debtor  had  assigned  the 
stock,  the  assign  would  not  be  within  the  15th  section,  if  he  came 
for  a  stop  order  before  the  charging  order  was  made  absolute.  It 
is  immaterial  whether,  in  point  of  form,  it  is  one  continuous  order 
or  not ;  the  date  to  be  looked  to  is  not  that  of  obtaining  the  order 
nisi,  but,  subject  to  the  operation  of  the  15th  section  as  to  inter- 
mediate charges,  the  real  charge  is  acquired  when  the  charg- 
ing order  is  made  absolute  (2)  and  then  it  is  as  though  under 
the  hand  of  the  owner  of  the  stock.  If,  therefore,  a  creditor  goes 
to  his  debtor,  and  he  is  honest,  and  says,  '*  I  will  give  you  all 
I  can,"  and  makes  an  assignment  of  the  fund  in  Court  to  him, 
the  creditor  is  in  the  same  position  as  if  he  had  obtained  a 
charging  order. 

That  a  person  having  notice,  at  the  time  of  taking  an  assignment 
of  a  trust  fund,  that  there  was  a  previous  assignment,  whether  the 
trustee  had  notice  or  not,  could  not  avail  himself  of  the  doctrine  of 
Dearie  v.  H(Ul{s)  and  Loveiidge  v.  Cooper  {^)t  was  treated  as  clear 
by  Lord  Lanodale  in  Timson  v.  Ramshottom  (5).  In  that  case  the 
executors  had  transferred  funds  into  Court,  and  one  of  them,  named 
Anthony  Bacon,  had  afterwards  taken  a  charge  upon  the  trust  fund 
on  his  own  behalf,  and  he  as  executor  had  notice  of  the  trust,  but 
he  did  not  give  notice  of  the  charge  to  the  other  executors.  After- 
wards, one  Corfield  took  an  ^assignment  of  the  same  fund  by  way  [  *476  ] 
of  charge,  and  gave  notice,  not  by  way  of  stop  order  or  by  notice  to 

(I)  Sect.  1  of  3  &  4  Vict.  c.  82,  (2)  This  opinion  was  not  necessary 

declares,    that   this    provision    shall  to  the  decision,  and  was  subsequently 

extend  to  stocks,  &c.,  standing  in  the  questioned  by  the  learned  Judge  him- 

name  of  the  Accountant-General  of  self  in  the  Court  of  Appeal  in  Haly  v. 

the  Court  of  Chancery,  but  that  no  Barry  (1868)  L.  B.  3  Ch.  452  at  p. 

charging  order  upon  such  stock  shall  457,  37  L.  J,  Ch.  723.— O.  A.  S, 

have  any  greater  effect  than  a  charge  (3)  27  R  B.  1  (3  Buss.  1). 

by  the  debtor  upon  the  stock  of  the  (4)  27  B.  B.  12  (3  Buss.  30). 

amount  mentioned  in  the  order.  (5)  44  B.  B.  183  (2  Keen,  35). 


710  1864.     CH.     KAY,  476—477.  [n-R. 

Warburton  the  Accountant-General,  but  gave  notice  to  the  surviving  executors, 
Hill.  the  executor  who  had  a  previous  charge  having  since  died,  and  it 
was  held  that  Corfield  gained  priority  by  that  notice.  Stop  orders 
had  been  obtained  by  both  parties,  but  both  on  the  same  day,  and 
the  Court  considered  them  to  be  equivalent.  Amongst  other  things, 
it  was  urged  that  Corfield  had  notice,  when  he  took  the  assignment, 
of  the  prior  assignment  to  Anthony  Bacon.  Lord  Lanodalb  there 
said,  that  the  notice  to  tbe  executors  of  Corfield's  assignment  would 
be  of  no  avail,  if,  at  the  time  when  his  assignment  was  taken,  Cor- 
field had  notice  of  the  prior  assignment,  and  the  question  was 
whether  he  had  such  notice.  Lord  Lanodale  therefore  treats  it  as 
clear,  that  if  Corfield  had  such  notice,  he  could  not  have  raised  any 
claim  as  against  the  anterior  assignment. 

Holding,  as  I  do,  that  priority  cannot  be  acquired  by  Perrin  and 
Guildford,  such  notice  having  been  given  to  them,  the  other  point 
is  not  material  to  my  decision,  but,  it  being  of  some  importance,  I 
have  communicated  with  the  Accountant-General,  and  have  received 
from  him  the  following  statement : 

*'  When  a  Judge's  order  (declaring  that  funds  standing  in  the 
Accountnnt- General's  name  are  charged  by  virtue  of  any  judgment) 
is  left  with  the  Accountant-General,  an  entry  is  made  of  its 
having  been  so  left. 

'*  But,  although  the  Accountant-General,  in  giving  a  voluntary 
certificate  as  to  such  a  fund,  would  state  for  the  information  of  the 
Court  that  such  an  order  had  been  left,  he  would  not  treat  it  as  any 
restraint.  It  is  not  considered  as  of  the  same  value  as  even  an 
answered  petition  for  the  purpose  of  restraining  a  fund. 

**  With  respect  to  any  other  notice  of  assignment  it  would  be  no 
part  of  the  practice  of  the  office  to  make  any  entry  or  memo- 
randum." 
[  477  ]  That  is  the  course  in  the  Accountant-General's  office.    I  do  not, 

however,  understand  why  a  Judge's  order,  which  the  Act  has  said 
is  only  a  charge,  should  be  entered  rather  than  any  otber  charge. 
The  benefit  of  any  other  charge,  such  as  it  might  be,  would  be 
justly  claimed  by  petition  ;  and  if  it  came  before  me  I  should  have 
a  good  deal  of  doubt  about  the  priority  thus  to  be  acquired  in 
favour  of  a  subsequent  Judge's  order  charging  the  fund,  for  I  am 
not  satisfied  that  the  Accountant-General  is  the  trustee  of  funds 
in  his  hands.  The  Court  is,  I  think,  the  trustee.  The  statute  did 
not  say  that  the  Accountant-General  was  to  be  so  considered,  but 
that  funds  standing  in  the  name  of  the  Accountant-General  were 
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funds  held  in  trust  for  the  party.    In  Timson  v.  Ramsbottom  (l ),  Wabburton 
the  Court  considered  the  parties  to  whom  the  fund  belonged  as        hill. 
executors  to  be  the  trustees  of  it,  although  the  fund  was  in  Court ; 
and  effect  was  given  to  notice  to  the  executors  as  such  trustees.    I  am 
not  sure  that  this  is  not  the  correct  view  until  the  Court  has  dealt 
with  the  fund  in  some  way. 

It  is  not  clear  that  this  would  effect  an  actual  charge  upon  the 
fund  otherwise  than  by  a  stop  order.  In  Oreening  v.  Beckford{2), 
a  second  incumbrancer,  before  he  paid  his  money,  caused  inquiries 
to  be  made  at  the  Accountant- General's  and  Begistrar's  offices,  to 
ascertain  whether  any  order  had  been  made  restraining  the  transfer 
of  the  share,  and  found  that  there  was  no  such  order  nor  any 
notice  of  a  prior  incumbrance — that  seems  favourable  to  the  view 
that  such  notice  would  have  some  effect.  He  then  had  the  share 
assigned  to  him,  but  immediately  afterwards .  obtained  an  order 
that  it  should  not  be  transferred  without  notice  to  him,  and  that 
order  was,  without  delay,  left  at  the  Accountant- General's  office 
and  entered ;  and  the  Yice-Chancellor  held  that  the  second  incum- 
brancer bad  thus  obtained  priority  over  a  prior  purchaser  for  value 
of  whom  he  had  no  notice. 

There  the  incumbrancer  both  applied  to  the  Accounfcant-General  [  178  ] 
and  obtained  a  stop  order.  Suppose  a  party  did  not  think  it 
necessary  to  go  to  the  Accountant-General  but  came  here  and  got 
the  first  stop  order,  he  would  effectually  prevent  the  transfer  of  the 
fund,  which  mere  notice  to  the  Accountant- General  would  not  do. 
I  must  look  to  the  late  authorities,  in  which  it  will  be  found,  that, 
after  some  little  discrepancy,  since  Dearie  v.  Hall  (3)  and  Lovei-idge 
V.  Cooper  (4),  it  has  been  decided,  that  notice  to  the  trustee  is 
sufficient  to  complete  an  equitable  charge  upon  a  trust  fund,  and 
that  it  is  not  necessary  to  make  any  inquiry  of  the  trustees.  In 
Foster  v.  Cocker  ell  {^),  that  was  attempted  to  be  denied,  but 
unsuccessfully.  If  that  be  so,  it  can  only  be  upon  the  principle 
that  notice  puis  it  out  of  the  trustee's  power  to  deal  with  the  fund.  If, 
therefore,  a  person  obtaining  a  stop  order  is  not  affected  by  anything 
which  the  Accountant-General  knows  concerning  the  fund,  it  must  be 
because  he  is  only  an  officer  of  the  Court,  which  is  really  the  trustee ; 
and  therefore  it  is  that  the  party  should  come  to  the  Court  and 
obtain  a  stop  order,  if  he  wishes  to  prevent  a  transfer  of  the  fund. 

(1)  4-1  B.  E.  183  (2  Keen,  35).       (4)  27  B.  B.  12  (3  Buss.  30). 

(2)  5  Sim.  195. .  (5)  39  B.  B.  24  (3  01.  &  Fin.  456). 

(3)  27  B.  B.  1  (3  Buss.  1). 
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[lUR. 


Warbitbton 

r. 

Hill. 


I  see  enormous  inconvenience  to  the  course  of  proceedings  in 
the  Court  in  holding  the  Accountant-General  to  be  a  trustee,  not 
taking  into  account  the  personal  consequences  to  him.  He  is  the 
agent  of  the  Court  and  nothing  more ;  the  Court  is  the  trustee  of 
the  funds  in  his  hands  when  it  has  made  any  order  concerning 
them,  and  the  person  who  paid  them  in  remains  the  trustee  until 
the  Court  has  dealt  with  them. 

The  petition  of  Messrs.  Perrin  and  Guildford  must  be  dismissed 
with  costs,  and  an  order  must  be  made  upon  the  other  petition 
as  prayed. 


1854. 
A/arch  1, 24. 


FKEEMAN   v.   FREEMAN. 

(Kay,  479—495.) 
[Affirmed  on  appeal  as  reported  in  5  D.  M.  &  Q.  701.] 


1854. 
J^f».  21,22, 

24,  25. 
JUareh  24. 


P0WY8   V.   BLAGRAVE. 

(Kay,  495—507 ;  S.  C.  18  Jur.  462 ;  2  W.  E.  289.) 

Courts  of  equity  have  no  means  of  interfering  in  cases  of  permissive 
waste  by  a  tenant  for  life  of  real  property,  whether  his  estate  is  legal  or 
equitable. 

[Affirmed  on  appeal  as  reported  in  4  D.  M.  &  G.  448.  The  report  of  that 
appeal,  102  B.  R.  203,  contains  a  full  note  of  the  Vice -Chancellor's  judgment 
from  the  report  in  Kay.] 


1854. 
March  27. 
April  21. 

Wood,  V.-C. 
[607] 


WAINMAN   V.   FIELD  (I). 

(Kay,  507—517.) 

A  testator  bequeathed  to  his  executors  and  trustees  all  his  personal 
estate  (except  such  goods  as  were  by  his  will  especially  bequeathed,  and 
also  except  his  leasehold  estates,  whidi  he  declared  it  to  be  his  intention  to 
exonerate  from  the  payment  of  his  debts  and  legacies),  upon  trust,  iu  the 
first  place,  to  pay  his  debts,  funeral  and  testamentary  expenses,  and 
legacies  ;  and  in  case  there  should  be  any  residue  of  his  personal  estate 
(except  as  aforesaid]  he  gave  the  same  to  his  son  B.  And,  after  giving 
certain  specific  legacies,  the  testator  devised  all  his  freehold  hereditaments 
to  the  same  trustees,  upon  trust  for  his  said  son  R.,  for  life,  with  remainder 
to  his  grandson  W.,  for  life,  with  divers  remainders  over  in  tail.  And  the 
testator  gave  all  his  leasehold  estates  to  the  same  trustees,  in  trust,  to 
permit  the  clear  rents  thereof  to  be  i-eoeived,  taken,  and  enjoyed  by  the  person 
for  the  time  being  entitled  to  the  freeholds,  until  such  person  should  by 
good  assurance  become  seised  of  the  freeholds  in  fee  simple  in  possession ; 


(1)  Questioned  in  Blight  v.  Hartnoll 
(1881)  23  Ch.  D.  218,  52  L.  J.  Ch.  572, 
48  L.  T.  543  ;    and  see  In  re  Eraser 


[1904J  1  Ch.  726,  73  L.  J.   Ch.  481, 
91  L.  T.  48,  C.  A. 
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and  then  in  trust  to  convey  and  assign  the  leaseholds  to  him :    Held,  that      Wainmax 
the  limitations  of  the  leaseholds  beyond  the  life  estates  of  H.  and  W.  were  r. 

void  for  remoteness ;  and  that  the  interest  thus  improperly  attempted  to  bo  I^^ield. 
given  did  not  belong  absolutely  to  W.  as  the  last  tenant  for  life,  nor  did  it 
pass  by  the  residuary  bequest  to  B.,  because  the  exception  of  the  leaseholds 
out  of  the  residuary  gift  was  not  simply  for  the  purpose  of  making  a  separate 
bequest  of  them,  but  also  to  exonerate  them  from  payment  of  the  debts  and 
legacies,  and  therefore  held,  that,  beyond  W.*s  life  estate,  the  leaseholds 
were  undisposed  of  by  th^  will,  and  belonged  to  the  next  of  kin  of  the 
testator. 

The  will  of  William  Wainman,  dated  the  24th  of  March,  1814, 
commenced  as  follows :  ''  First,  I  give  and  bequeath  unto  Joshua 
Field,  of  Ansthorpe  Lodge,  Esq.,  Walker  Skirrow,  of  Lincoln's 
Inn,  Esq.,  and  Charles  Horsfall  Bill,  of  Easthorpe,  in  the  county 
of  York,  Esq.,  my  executors  and  trustees  hereinafter  named,  their 
executors,  administrators,  and  assigns,  all  my  ready  moneys, 
securities  for  money,  goods,  chattels,  and  personal  estate  whatso- 
ever (except  such  goods,  chattels,  and  efifects  as  are  hereinafter 
particularly  or  especially  given,  bequeathed,  or  disposed  of;  and 
also  except  such  leasehold  estates  as  I  shall  be  possessed  of  or 
entitled  to  at  my  decease ;  which  leasehold  estates  I  hereby  declare 
it  to  be  *my  intention  to  exonerate  from  the  payment  of  my  debts  [  *508  ] 
and  legacies),  upon  trust,  in  the  first  place  to  pay  the  same  for 
and  towards  the  payment  of  all  the  just  debts  which  I  shall  owe 
at  the  time  of  my  death,  my  funeral  expenses,  and  the  expenses  of 
proving  and  registering  this  my  will,  and  the  several  legacies 
hereby  given  and  bequeathed,  and  such  other  legacies  as  I  shall 
by  any  codicil  or  writing  under  my  hand  hereafter  give,  bequeath, 
and  dispose  of ;  and  in  case  there  shall  be  any  residue  of  my  said 
personal  estate  (except  as  aforesaid)  beyond  what  shall  be  sufficient 
for  the  payment  of  my  said  debts  and  legacies,  I  give  and  bequeath 
the  same  to  my  son  Bichard  Bradley  Wainman,  his  executors, 
administrators  and  assigns."  And  after  giving  certain  heredita- 
ments and  personal  efifects  specifically,  the  testator  devised  all  his 
real  estates,  except  his  leaseholds  for  years,  to  the  said  trustees  and 
their  heirs,  in  trust  for  the  testator's  son  Bichard  Bradley  Wainman 
and  his  assigns,  during  his  life,  without  impeachment  of  waste, 
excepting  voluntary  waste  in  pulling  down  houses  or  buildings, 
or  cutting  down  or  destroying  ornamental  trees;  and  from  and 
immediately  after  the  determination  of  that  estate,  to  the  use  of 
the  testator's  grandson  William  Bradley  Wainman  and  his  assigns, 
during  his  life,  without  impeachment  of  waste,  except  as  aforesaid ; 
with  remainder  to  trustees  to  preserve  contingent  remainders,  with 
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Wainman     remainder  to  the  use  of  his  first  and  other  sons  successively  in  tail 
Field.       male,  with  remainder  to  tlie  use  of  the  second  and  other  sons  of 
the  body  of  the  said  Kichard  Bradley  Wainman,  successively  in 
tail  male,  with  divers  remainders  over  in  tail,  with  an  ultimate 
limitation  to  the   testator's   right   heirs.     ''And   I  give,  devise, 
and  bequeath  all  and  every  my  leasehold  messuages,  lands,  and 
tenements,  together  with  my  third  part  or  share  of  the  rectory 
and  tithes  of  Kildwick  parish  aforesaid,  held  under  the  Dean  and 
Chapter  of   the  cathedral  church  of  Christ  in  Oxford,  unto  the 
[  ♦509  ]       *said  Joshua  Field,  Walker  Skirrow,  and  Charles  Horsfall  Bill, 
their  executors,  administrators,  and  assigns,  in  trust  to  permit  the 
clear  rents,  issues,  and  profits  of  the  said  leasehold  premises  and 
tithes  to  be  received,  taken,  and  enjoyed  by  and  for  the  use  and 
benefit  of  such  person  or  persons  as  shall  for  the  time  being  be 
entitled  to  my  said  freehold  manors,  messuages,  lands,  and  tene- 
ments, until  the  person  so  entitled  for  the  time  being  shall,  by 
good  assurance,  become  seised  of  the  said  freehold  premises  in  fee 
simple  in  possession;   and  immediately  after  that  shall  happen, 
then  in  trust  to  convey,  assign,  transfer,  and  assure  the  said 
leasehold  messuages,  lands,  tenements,  and  tithes,  with  their  appur- 
tenances, unto  such  person  who  shall  become  so  seised  as  aforesaid, 
his,  her,  or  their  executors,  administrators,  and  assigns,  by  such 
deeds,  writings,  instruments,  and  assurances,  as  by  such  person 
shall  be  reasonably  required,  and  at  his  or  her  costs  and  charges." 
And  the  testator  directed  that  his  trustees  Ebould  in  the  first  place, 
and  in  preference  to  all  payments   thereinbefore  directed   to  be 
made  by  them  out  of  the  rents  and  profits  of  his  real  estates, 
apply  a  sufficient  part  of  the  rents  and  profits  of  his  real  estates 
in  paying  all  the  annual  rents,  taxes,  fines  of  renewal,  and  other 
necessary  outgoings,  as  the  same  should  from  time  to  time  become 
due,  to  the  Dean  and  Chapter  of  the  cathedral  church  of  Christ  in 
Oxford,  on  account  of  his  third  part  of  the  lease  of  the  rectory  and 
tithes  of  the  parish  of  Kildwick;  and  he  thereby  appointed  the 
said  Joshua  Field,  Walker  Skirrow,  and  Charles  Horsfall  Bill  his 
executors. 

The  testator  died  on  the  6th  of  April,  1818;  Bichard  Bradley 
Wainman  then  entered  into  possession  of  the  said  estates,  and 
died  in  September,  1842,  leaving  the  plaintiff  William  Bradley 
Wainman,  who  was  his  only  child,  and  general  legatee  and  devisee 
[  •510  ]  and  sole  executor,  surviving  *him  ;  and  the  said  plaintiff  thereupon 
entered  into  possession  of  the  freehold  and  leasehold  estates  of  the 
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testator,  as  the  second  tenant  for  life  under  the  will ;  and  he  now     wainman 
filed  the  bill  in  this  suit  against  the  trustees  and  other  parties       field. 
interested,  praying,  that  it  might  be  declared  that  he  was  absolutely 
entitled  to  the  leasehold  estates  for  years  of  the  testator ;  and  that  the 
same  might  be  assigned  to  him,  and  that  the  executors  might  also 
be  ordered  to  assign  to  him  the  testator's  residuary  personal  estate. 

Mr,  RoU,  Q.C.,  and  Mr.  J.  T.  Humphry,  for  the  plaintiff: 

The  plaintiff  is  entitled  to  the  leaseholds  absolutely,  for  the 
testator  intended  to  give  them  away  from  his  executors;  and  if 
the  bequest  subsequent  to  the  plaintifif's  life  interest  be  void,  it 
fails  for  his  benefit.  [On  this  point  they  cited  Mackworih  v. 
HinxmanO),  Ibbetson  v.  Ibbets(m(^)y  Tollemache  v.  Coventi-y  {s), 
Ijord  Dungannon  v.  Sviith  (4).] 

The  plaintiff  is  also  tenant  in  tail  of  the  freeholds,  and  the       [  -^n  ] 
direction  to  pay  to  him  the  rents  of  the  leaseholds  would  give  him 
a  quasi  entail  in  them,  and  thus  he  is  absolutely  entitled. 

But  if  not,  then  he  takes  them  as  representing  the  residuary 
legatee ;  for  the  exception  of  these  leaseholds  out  of  the  residue 
means  nothing  more  than  that  they  are  intended  to  be  specifically 
bequeathed ;  and  if  that  specific  bequest  fails,  it  falls  like  any  other 
into  the  residue.  [On  this  point  they  cited  Leake  v.  Robinson  (6), 
Camhidge  v.  Rous  (6),  Evans  v.  Jones  (7\  and  some  other  cases 
distinguished  in  the  judgment.] 

But  if  the  leaseholds  did  not  pass  by  the  residuary  gift,  then  the       [  ^i^  ] 
plaintiff  and  his  father,  having  been  in  possession  of  them  since  the 
testator's  death,  have  gained  a  title  by  the  Statute  of  Limitations. 

The  Solicitoi'-Oeneral  {Sir  R.  Bethelt)  and  Mr.  Kinglake  for  the 
next  of  kin : 

The  bequest  of  the  leaseholds  is  void  for  remoteness;  and  as 
they  are  excepted  out  of  the  residue,  they  belong  so  far  as  not 
bequeathed  to  the  next  of  kin.    [They  cited  Ker  v.  Lord  Dun- 
gannon (h).]    This  *being  a  trust,  no  question  of  the  Statute  of       [*'"»i^] 
Limitations  can  arise. 

Mr.    W.  M.  James,   Q.C.,   Mr.    Cairns,    Mr.   Daniel,   Q.C., 
Mr.  Bird,  and  Mr.  Hardy,  for  other  parties. 

(1)  44  E.  B.  309  (2  Keen,  658).  (6)  6  R.  R.  199  (8  Ves.  12). 

(2)  51  R.  R.  304  (10  Sim.  495).  (7)  70  R.  R.  307  (2  Coll.  516). 

(3)  37  R.  R.  260  (2  01.  &  Fin,  611).  (8)  1   Dr.    &   War.  528;    see  po«f 

(4)  69  R.  R.  137  (12  CI.  &  Fin.  546).  p.  717,  w. 

(5)  16  R.  11.  168  (2  Mer.  392,  393). 
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Wainman  .Vr.  Humphry,  in  reply, 

r. 
Field. 

Yicb-Chancblloh  Sir  W.  Pagb  Wood: 

The  only  point  in  this  case  which,  from  the  first,  appeared  to  me 
to  raise  any  question,  was  that  which  was  involved  in  the  decision 
in  Evans  v.  Jones  (1).  But  I  do  not  think  that  case  can  have  any 
application  to  the  present.  The  Lord  Justice  Ekioht  Bruce  (then 
Vice-Chancellor)  there  held,  that  there  being  a  gift  of  the  whole  of 
a  testator's  personal  estate  except  certain  stock,  and  a  subsequent 
gift  of  that  stock,  which  did  not  exhaust  all  the  interest  therein,  to 
other  parties,  the  intention  of  the  exception  was  clearly  upon  the 
whole  instrument  not  to  diminish  the  general  gift  of  the  personal 
estate,  but  to  give  the  stock  to  those  particular  legatees ;  and  that 
there  was  no  difference  between  saying,  "  I  give  the  stock  to  A.  B. 
and  the  residue  to  C.  D. ;  "  and  "  I  give  all  my  personal  estate  to 
C.  D.  except  the  stock,  which  I  give  to  A.  B."  I  do  not  know  any 
other  case  in  which  such  a  gift  has  been  so  construed;  but  the 
ground  of  this  particular  decision  is  clear.  The  gift,  being  by  way 
of  exception,  the  testator  first  dealing  with  the  whole  personal 
estate  with  this  exception,  implied  no  more  than  a  gift  of  the  whole 
residue  except  what  was  otherwise  bequeathed.  The  rule  must 
therefore  be  to  ascertain  in  such  cases  whether  or  not  the  exception 
[  *oii  ]  is  merely  for  the  purpose  of  making  the  particular  bequest.  *In 
this  case  it  cannot  be  for  the  sole  purpose  of  devising  the  lease- 
holds to  other  persons :  it  is  also  expressly  to  prevent  the  trustees 
taking  them  upon  the  trusts  of  the  will ;  and  it  is  analogous  to  the 
case  of  Attoi-ney-Qeneral  v.  Johnstone  (2),  where  it  was  held,  that 
the  testator  had  clearly  expressed  an  intention  that  the  residue  was 
not  to  include  lapsed  legacies.  Here  the  intention  is  also  clearly 
expressed.  The  trustees  are  to  take  the  residue  for  the  purpose  of 
paying  the  testator's  debts  out  of  it,  and  to  hand  over  any  balance 
after  payment  of  those  debts  to  Richard  Bradley  Wainman.  The 
testator  excepts  the  leaseholds,  for  the  reason,  that  he  wishes  to 
exonerate  them  from  the  payment  of  his  debts  and  legacies,  and 
not  for  the  purpose  of  making  the  particular  bequest  of  them  ;  and 
if  I  were  to  hold  the  contrary,  I  must  decide  that  the  bequest, 
having  failed  by  reason  of  remoteness,  the  leasehold  estate  must  be 
brought  back  into  the  trusts  of  the  residue,  of  which  the  first  is  to 
pay  the  debts  and  legacies, — whereas,  the  testator  has  said  in  the 
preceding  clause,  that  it  is  to  be  exonerated  from  the  payment  of 
(1)  70  B.  B.  307  (2  Coll.  C.  C.  516).  (2)  Amb.  577. 
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those  debts  and  legacies.  He  could  not  by  law  absolutely  exonerate  Waimmax 
them ;  but  he  meant  that  what  was  put  into  the  hands  of  the  field. 
executors  was  to  be  a  fund  for  payment  of  debts,  and  legacies  in 
preference  to  any  other.  The  only  interest  which  Richard  Bradley 
Wainman  takes  is  through  the  medium  of  the  trustees,  after  satis- 
faction of  that  trust.  The  gift  is  to  trustees  of  all  the  residue, 
except  the  leaseholds,  for  payment  of  debts  and  legacies ;  and  if 
there  be  any  thing  remaining,  the  testator  gives  it  to  Bichard 
Bradley  Wainman;  and  therefore  he  can  only  take  through  the 
medium  of  the  execution  of  a  trust,  from  which  this  property  was 
excepted.  I  think,  therefore,  that  the  learned  Judge  who  decided 
Evans  v.  Jones  (i),  looking  through  the  whole  will  *for  the  in  ten-  [  'siS] 
tion,  would  have  held  that  the  intention  of  this  will  was  to  except 
this  particular  property  out  of  the  gift,  and  not  to  give  it  to  the 
trustees  for  those  purposes  for  which  the  residue  was  given  to  them. 
The  testator  had  both  an  intention  to  bequeath  these  leaseholds  for 
other  purposes,  and  a  negative  intention  not  to  give  them  for  those 
particular  purposes. 

The  other  points  in  the  case  seem  to  be  clearly  settled  by 
decision.  One  of  these  rests  upon  the  case  of  Doe  d.  Everett  v. 
Cook  (2),  the  question  being  whether,  where  there  is  a  gift  of  lease- 
hold property  to  one  expressly  for  life,  supposing  the  executors  to 
have  assented,  and  the  legal  estate  to  have  been  thus  taken  out  of 
them,  if  there  be  other  subsequent  trusts  which  cannot  take  effect, 
there  is  any  equity  by  which  the  estate  can  be  revested  in  the 
executors,  though  the  valid  bequest  of  it  was  only  for  life.  Forth 
V.  Chapman  (3)  decided,  that,  when  a  person  was  in  this  position, 
and  the  leaseholds  had  passed  from  the  executors  by  way  of  assent, 
they  having  assented,  the  whole  term  was  out  of  them,  and  there 
was  no  way  of  bringing  it  back.  If  that  case  went  farther,  which  I 
do  not  think  it  did,  I  should  entirely  concur  in  the  observations 
made  by  Lord  St.  Leonards,  then  Lord  Chancellor  of  Ireland,  in 
Ker  v.  L(/ril  Dungannon  (4).  It  would  be  difficult  then  to  sustain 
it,  and  that  learned  Judge  refused  to  follow  the  case  further.  The 
argument  cannot  arise  where  the  legal  estate  is  in  the  possession  of 
the  trustees  of  the  will ;  and  that  particular  class  of  cases  cannot 
therefore  sustain  the  view  of  the  plaintiff. 

The  next  question  is>  whether  or  not  the  limitations  of  the  lease- 

(1)  70  R.  1{.  307  (2  Coll  C.  C.  51(i).  (-1)  1  Dr.  &  War.  528,  where  Lord 

(2)  7  East,  269.  St.  IjEONARDs  held  that  Loi-d  Dun- 

(3)  1  F.  Wms.  666.  gauuou  took  only  a  life  estate.  •  -0.  A.  S. 
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Wainman  holds  after  the  life  estates  are  in  fact  void.  Upon  this  point  it  is 
Field.  impossible  to  see  a  reasonable  distinction  between  ^this  case  and 
[  *5I6  ]  Lard  Dangannon  v.  Smith  (1).  The  limitations  of  the  freehold 
estates  here  are  in  effect  to  A.  for  life,  remainder  to  B.  for  life, 
remainder  to  unborn  persons  in  tail,  and  then  the  trast  of  the 
leaseholds  is  to  permit  the  clear  yearly  rents  to  be  received,  taken, 
and  enjoyed  by  such  person  as  shall,  for  the  time  being,  be 
entitled  to  the  freeholds,  until  such  person  shall,  by  good  assur- 
ance, become  seised  of  the  freeholds  in  fee  simple  in  possession, 
and  then  to  convey  the  leasehold  estates  to  him,  and  not  till  then. 
Clearly,  there  can  be  no  acquisition  of  property  under  such  a  series 
of  limitations  until  some  tenant  in  tail  of  the  freehold  estates  shall 
have  attained  an  age  at  which  it  will  be  competent  to  him  to 
execute  a  disentailing  deed,  by  which  he  may  acquire  an  absolute 
interest  in  them.  That  could  not  be  done  until  such  tenant  in  tail 
attained  twenty-one;  and  therefore  the  freehold  estates  might 
travel  through  a  long  series  of  successive  minorities  for  centuries ; 
and  the  case  is  therefore  precisely  similar  in  this  respect  to  Lord 
Dungannon  v.  Smith  (1). 

There  remains  the  question,  whether  the  direction  to  pay  the 
rents  of  the  leaseholds  to  the  person  entitled  for  the  time  being  lo 
the  freehold  estates,  can  be  construed  to  mean  a  payment  according 
to  their  respective  interests  in  the  freeholds,  namely,  to  a  tenant 
for  life  for  bis  life,  and  to  a  tenant  in  tail,  so  as  to  give  him  an 
absolute  interest ;  but  I  think  that  view  is  fallacious.  The  trust  is, 
to  pay  over  the  rents  until  an  actual  conveyance  is  made  of  the 
leasehold  property  ;  and  though  it  is  true  tbat  the  word  "  rents  " 
will  carry  the  whole  interest  in  some  cases,  in  others  it  will  not. 
The  trust  is  to  pay  over  the  rents  of  the  leaseholds,  and  not  to 
assign  them  to  the  person  for  the  time  being  entitled  to  the  free- 
[  •517  j  holds ;  and  the  effect  of  *such  person  being  a  tenant  in  tail  would  be, 
if  the  limitation  were  permitted  by  law,  that  the  rents  must  be  paid 
to  him  until  some  person  was  entitled  to  the  freeholds  absolutely. 

The  invoking  of  the  Statute  of  Limitations  for  the  acquisition 
and  not  for  the  defence  of  a  title  in  such  a  case  is  entirely  novel ; 
and,  if  it  could  have  been  considered,  the  argument  is  disposed  of 
by  the  circumstance  that  here  are  legal  limits,  within  which  the 
trust  of  the  leaseholds  is  good,  and  still  subsisting,  namely,  during 
the  two  life  estates  which  were  here  limited  for  lives  in  being; 
but  the  limitations  beyond  that  being  to  a  series  of  parties  not 
(1)  69  R  R  137  (12  01.  &  Fin.  646). 
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ascertained  or  capable  of  being  ascertained,  the  case  is  so  far 
analogous  to  Lord  Dunganuon  v.  Smith  (1)  and  Ibhetson  v.  Ibhet- 
«oii(2).  The  true  construction  of  this  will  is,  that  the  gift  of  the 
leaseholds  to  the  two  tenants  for  life  is  good,  but  beyond  that  it  is 
void,  and  the  next  of  kin  are  entitled. 


Wain  MAN 

r. 
Field. 


FLEMING  V.   SELF. 

(Kay,  518—534 ;  S.  C.  24  L.  J.  Ch.  29 ;  19  Jur.  25.) 
[Varied  on  appeal  as  reported  in  98  R.  R.  ^H  (3  D.  M.  &  G.  997).] 


1854. 
Aiaroh  9. 


1854. 
March  17. 
AprU  24. 

Wooi>,  V.-C. 
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WALCOT   V.  B0TFIELD(3). 

(Kay,  534—550 ;  a  C.  18  Jur.  570 ;  2  W.  R.  393.) 

A  person  may  be  said  to  have  more  than  one  residence.  If  he  have 
houses  in  different  places,  at  each  of  which  he  keeps  an  establishment,  each 
may  be  called  his  residence,  though  he  may  not  go  there  for  years. 

A  proviso  in  a  will,  requiring  the  devisee  for  life  of  a  mansion  houile  and 
estates  to  ** reside"  there  for  six  months  in  every  year,  and  imposing  a 
penalty  for  breach  of  such  condition ;  and  if  he  should  neglect  to  observe  it 
for  five  years,  devising  the  estate  to  others,  rendered  it  necessary  for  the 
devisee  to  be  personally  present  in  the  house  168  days  in  each  year,  in  order 
to  escape  the  penalty  or  forfeiture ;  but  held,  that  it  would  be  sufficient,  if « 
keeping  up  an  establishment  at  the  house,  he  were  merely  to  visit  it  each 
day,  and  that  it  was  not  necessary  for  him  to  spend  a  night  there. 

WiLLUM  BoTFiBLD,  by  his  will,  dated  the  5th  of  November,  1849, 
gave  and  devised  to  the  plaintififs  and  their  heirs  all  that  his  capital 
messuage  or  mansion-house  of  Decker  Hill,  and  all  his  freehold 
and  copyhold  estates  whatsoever  at  and  near  Decker  Hill,  and  at 
Wood  Green  and  elsewhere,  in  the  parish  of  Shiffnall,  in  the 
county  of  Salop,  and  all  other  his  real  estates  not  by  his  said  will 
otherwise  devised  (except  only  such  estates  as  he  was  seised  of  as 
mortgagee  or  trustee) :  To  hold  unto  and  to  the  use  of  the  said 
plaintiffs,  their  heirs  and  assigns,  *upon  trust  for  the  testator's  [  •535  ] 
wife  Lucy  Botfield  and  her  assigns  during  her  life ;  and  after  her 
decease  in  trust  for  his  nephew  Beriah  Botfield  and  his  assigns 
during  his  life;  and  after  his  decease  in  trust  for  the  third  son  of 
the  said  Beriah  Botfield  lawfully  to  be  begotten,  and  the  h^irs  of 
his  body ;  and  in  default  of  such  issue,  in  trust  for  the  fourth  and 
every  other  son,  except  the  eldest  and  second  sons,  of  the  said 
Beriah  Botfield  lawfully  to  be  begotten,  severally,  successively,  and 


(1)  69  B.  R.  137  (12  CI.  *  Fin.  54«). 

(2)  51   B.  B.  304  (10  Sim.  495 ;    5 
My.  &  Cr.  96). 


(3)  In  re  Moir  (1884)  23  Ch.  D.  605; 
In  re  Wright  [1907]  1  Ch.  231,  76 
L.  J.  Ch.  89,  95  L.  T.  697. 
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walcot      in  remainder,  one  after  another,  in  order  and  course  as  such  sons 
BoTFiBLD.     sliould  respectively  be  in  priority  of  birth,  and  the  heirs  of  the 
body  of  each  such  son  issuing ;  and  for  want  of  such  issue,  in  trust 
for  the  first  or  only  son  of  the  said  Beriah  Botfield  lawfully  to  be 
begotten,   and  the  heirs  of  the  body  of  such  first  or  only  son 
issuing ;  and  in  default  of  such  issue,  in  trust  for  the  second  son 
of  the  said  Beriah  Botfield  lawfully  to  be  begotten,  and  the  heirs 
of  his  body ;  and  subject  thereto,  upon  the  further  trusts  therein 
mentioned.     The  will,  then,  after  directing  that  the  testator's  said 
mansion-house  at  Decker  Hill,  and  the  buildings,  gardens,  pleasure- 
grounds,  and  lawn  thereto  belonging,  and  the  farms  at  Decker  Hill 
and  Haughton,  then  occupied  by  him,  should  not  be  let,  except  the 
labourers'  cottages  and  gardens,  nor  the  house  be  altered,  or  the 
walls  thereof  cut,  nor   should   the  buildings,  gardens,   pleasure- 
grounds,  plantations,  roads,  or  fences  be  altered  in  any  way ;  but 
that  tlie  whole  thereof  should  be  regularly  kept  clean  and  neat, 
and  in  good  and  thorough  repair,  by  every  person  who,  by  virtue 
of  that  his  will,  should  come  into  possession  thereof  aftei:  the 
decease  of  his  said  wife, — proceeded  as  follows :   **  Provided  always, 
and  my  will  is,  that  when  and  as  my  said  nephew  Beriah  Botfield, 
or  any  of  his  sons  or  daughters,  or  any  other  person  or  persons 
taking  in  remainder  after  him  or  them,  shall,  by  virtue  of  the 
limitations  hereinbefore  contained,  become  entitled  to  the  posses- 
[  *o36  ]      sion  of  the  said  capital  messuage  or  mansion-house  of  Decker  *Hill 
hereby  devised,  then  and  in  such  case  my  will  is,  that  the  said 
Beriah  Botfield,  or  his  sons  or  daughters,  or  any  other  such  person 
as  aforesaid  taking  in  remainder  after  him,  shall  and  do  reside  or 
keep  up  a  suitable  establishment  at  Decker  Hill  aforesaid,  so  as  to 
keep  the  said  liou^e  clean,  neat,  and  well  aired ;  and  also  do  and 
shall  keep  the  gardens  and  pleasure-grounds  and  farm  belonging 
to  the  said  house  neat  and  in  good  condition,  to  the  satisfaction  of 
tbe  trustees  or  trustee  of  this  my  will.    And  in  case  of  default 
herein  as  to  any  of  the  matters  aforesaid,  I  hereby  authorise  and 
empower  my  said  trustees  or  trustee  for  the  time  being  to  do  or 
cause  to  be  done  all  such  matters  as  shall  have  been  so  left  undone 
at  the  expense  of  the  person  so  making  default,  and,  to  defray  all 
the  costs  of  repairing  and  making  good  the  same,  to  deduct  all  such 
expenses  out  of  the  rents  and  profits  otherwise  payable  to  the 
person  so  making  default  as  aforesaid,  and  so  from  time  to  time,  as 
often  as  there  shall  be  occasion,  and  whenever  the  trustees  or 
trustee  shall  think  it  necessary  or  proper  to  interfere  by  virtue  of 
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this  clause.  And  my  will  further  is,  that  the  said  Beriah  Botfield,  Walcot 
or  his  SODS  or  daughters,  or  any  such  person  as  aforesaid  taking  in  botfield. 
remainder  after  him,  who  shall  for  the  time  being  come  into  the 
possession  and  beneficial  enjoyment  of  my  said  mansion-house  at 
Decker  Hill  by  virtue  of  or  under  the  trusts  of  this  my  will,  and 
who  shall  be  of  full  age,  shall  reside  at  my  said  mansion-house  for 
the  period  of  six  months  in  each  year,  computing  from  the  1st  day 
of  January  in  one  year  to  the  first  day  of  January  in  the  next  year, 
or  in  default  thereof  shall  forfeit  and  pay,  for  the  first  year  of 
such  non-residence,  the  sum  of  1,0002.,  for  the  second  year  of  such 
non-residence  the  like  sum  of  1,000Z.,  for  the  third  year  of  such 
non-residence  the  sum  of  2,0002.,  and  for  the  fourth  year  of 
such  non-residence  the  sum  of  8,0002.  And  my  will  is,  that  all 
sums  which  shall  become  so  as  aforesaid  forfeited  for  non- 
residence,  shall  be  paid  to  the  ^trustees  or  trustee  for  the  time  [  *537  ] 
being  of  this  my  will,  and  shall  be  by  them  or  him  laid  out  and 
expended  at  their  or  his  sole  discretion  in  building,  draining,  or 
any  other  permanent  improvements  upon  some  part  or  parts  of  my 
estate  hereby  devised,  or  of  the  estates  which  shall  have  been 
purchased  by  my  said  trustees  or  trustee  under  the  trusts  of  this 
my  will,  and  which  shall  be  held  by  them  in  trust  accordingly. 
And  my  will  further  is,  and  I  hereby  declare,  that,  if  such  person 
as  aforesaid,  who  shall  for  the  time  being  come  into  the  possession 
and  beneficial  enjoyment  of  my  said  mansion-house  at  Decker  Hill, 
by  virtue  of  or  under  the  trusts  of  this  my  will,  and  who  shall  be 
of  full  age,  shall,  for  five  years,  computing  as  aforesaid,  neglect  to 
reside  in  my  said  mansion-house  at  Decker  Hill  aforesaid  for  the 
space  of  six  months  or  upwards  in  the  aggregate  in  each  and  every 
of  the  said  years,  then  and  in  any  such  case,  and  from  thenceforth, 
the  trust  or  limitation  hereinbefore  made  and  contained  for  the 
benefit  of  him,  her,  or  them,  who  shall  so  neglect,  refuse,  or  dis- 
continue to  reside  as  aforesaid,  shall  cease,  determine,  and  become 
utterly  void,  and  all  my  said  estates  shall  in  such  case  immediately 
thereupon  go  to  the  next  person  in  remainder  under  the  trusts  and 
limitations  hereinbefore  contained,  in  the  same  manner  as  if  the 
person  or  persons  who  shall  so  neglect,  refuse,  or  discontinue 
(being  tenant  or  tenants  for  life)  was  or  were  dead,  or  (being 
tenant  or  tenants  in  tail)  was  or  were  dead  without  leaving  any 
heir  or  issue  inheritable  to  the  estate  tail  then  vested  in  the  person 
or  persons  who  shall  so  refuse,  neglect,  or  discontinue ;  so  never- 
theless that,  in  the  instance  of  every  or  any  tenant  for  life  making 
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Walcx)t  such  default  as  aforesaid,  the  rents  and  profits  of  the  said  heredita- 
BmmLD.  ments  shall  belong  to  and  be  held  in  trust  for  such  issue  of  his 
body  (if  any),  or  else,  and  while  there  shall  be  a  want  of  such  issue, 
to  or  in  trust  for  such  other  person  or  persons  as  under  the  trusts 
[  *538  ]  and  limitations  aforesaid  shall  be  entitled  to  "^the  next  vested 
remainder  in  the  said  hereditaments.  Provided  nevertheless,  and 
my  will  is,  that  if  the  said  Beriah  Botfield,  or  any  other  person 
taking  in  remainder  after  him,  shall  be  a  member  of  Parliament, 
then  and  in  such  case  his  residence  at  Decker  Hill  for  at  least 
three  months,  including  his  occasional  residence  there  during  the 
sitting  of  Parliament,  and  the  keeping  up  of  a  suitable  establish- 
ment at  Decker  Hill  aforesaid,  shall  be  equivalent  to  such  a 
residence  for  six  months  in  the  year  as  hereinbefore  is  required, 
and  no  penalty  or  forfeiture  shall  be  incurred  for  non-residence  in 
any  such  year,  anything  hereinbefore  contained  to  the  contrary 
notwithstanding." 

The  testator  died  in  December,  1850,  and  his  widow  Lucy 
Botfield  died  in  December,  1851,  and  thereupon  the  life  interest  of 
the  said  Beriah  Botfield  in  the  Decker  Hill  mansion-house  and 
lands  vested  in  possession. 

The  bill  in  this  suit  was  filed  by  the  trustees  of  the  will  against 
the  said  Beriah  Botfield  and  the  first  tenant  in  tail  in  remainder, 
stating  these  facts  ;  and  that  they  had  in  hand  1,000L,  part  of  the 
income  of  the  Decker  Hill  estate  for  1852;  and  praying  for  a 
declaration  of  the  rights  of  the  parties  as  regarded  the  1,0002.,  and 
how  it  oughl^  to  be  disposed  of ;  and  also  for  a  declaration,  what 
was  the  true  construction  of  the  testator's  will  as  regarded  the 
clause  requiring  residence. 

The  following  facts  appeared  in  evidence: 

From   1828,  Beriah  Botfield  had  been  in  partnership  with  his 
uncle  the  testator  and  another  uncle,  and,  from  1843,  with  the 
testator  alone,  in  certain  coal  and  iron  works,  but  had  not  taken 
any  active  part  in  the  business. 
[  *539  ]  In  1818,  Beriah  Botfield  became  entitled  in  possession,  "^under 

the  will  of  his  grandfather,  who  died  in  1801,  to  a  mansion-house 
and  estate  called  Norton  Hall,  distant  about  seventy  miles  from 
Decker  Hill.  And,  upon  the  death  of  William  Botfield,  the  testator 
in  the  cause,  Beriah  Botfield  also  became  entitled  in  possession  for 
life,  with  remainder  to  his  second  son  in  tail,  under  the  will  of 
another  uncle,  who  died  in  1808,  of  a  mansion  and  lands,  called 
Hopton  Court,  about  two  miles  from  the  partnership  colliery. 
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Beriah  Botfield  made  Norton  Hall  his  chief  residence.     The  said      Walcot 
colliery  was  situate  about  thirty  miles,  and  the  iron  works  of  the     botpield. 
partnership  about  five  miles  from  Decker  Hill.      All  these  facts 
were  known  to  the  testator.      After  the  testator's  death,  Beriah    . 
Botfield  carried  on  the  coal  and  iron  business  alone,  and  took  the 
active  management  upon  himself.    He  stated,  by  his  affidavit  in 
the  cause,  that  the  iron  works  required  his  superintendence  from 
Monday  to  Wednesday  in  every  alternate  week. 

Beriah  Botfield  kept  up  an  establishment  of  male  and  female 
servants  at  Decker  Hill,  equal  to  that  which  was  left  there  by  the 
testator's  widow  at  her  death.  The  house  was  fully  furnished ; 
and  Beriah  Botfield,  since  he  came  into  possession,  had  spent  two. 
or  three  days  in  every  fortnight  there,  and  occasionally  more,  and 
had  never  been  absent  for  a  fortnight,  except  on  one  occasion, 
when  compelled  by  illness  to  be  away.  He  had  also  kept  up  his 
establishment  at  Norton  Hall  since  the  testator's  death. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  Hobhouse,  for  the  trustees. 

Mr.  Bolt,  Q.C.,  and  Mr.  WickenSf  for  Beriah  Botfield  : 

These  provisions  as  to  residence  are  conditions  by  the  ^breach  of       [  *540  ] 
which  a  penalty  is  incurred,  and  they  must  therefore  be  strictly 
construed. 

[They  referred  to  several  cases  where  the  words  '*  inhabit "  or 
"occupy"  had  been  held  not  to  require  personal  residence  as  a 
qualification  for  an  office  or  vote.] 

(The  Vice-Ghangbllor  referred  to  the  statutes  requiring  the 
residence  of  clergymen.) 

The  object  of  those  statutes  was  to  insure  the  discharge  of  certain 
duties  which  could  only  be  performed  by  one  personally  present, 
and  therefore  it  is  not  possible  to  reason  from  them  upon  a  case 
Ukothis.    *    *    ♦ 

Mr.  Brown,  for  the  first  tenant  in  tail,  [  641  ] 

Mr.  RoU,  Q.G.,  afterwards  mentioned  the  case  of  Fillingham  v. 
Bromley  (l). 

The  Vice-Ghancbllor  reserved  his  judgment. 

(1)  24  K.  R.  136  (T.  &  E.  630). 

46-2 
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Walcot      Vice-chancellor  Sir  W.  Page  Wood,  after  stating  the  limitatioiiB 
BoTHELD.  "^  ^^^  ^^'^'  ^^^  ^^^  ^^^^  clause  of  the  proviso,  which  is  given 

April  24.  between  inverted  commas,  supra,  pp.  720,  721,  continued : 

,'542]  This  first  clause  seems  to  direct  one  of  two  things:  that  the 

person  entitled  in  possession,  whether  an  infant  or  adult,  should 
either  reside  or  keep  up  a  suitable  establishment  at  Decker  Hill, 
the  purpose  expressed  being  to  keep  the  house  clean,  neat,  and  well 
aired,  and  the  grounds  neat  and  in  good  condition.  (EUs  Honour 
then  read  the  succeeding  provisoes,  supra,  pp.  721,  722.) 

The  question  is,  whether  or  not  in  effect  the  whole  direction  as 
to  residence — looking  to  the  various  authorities,  and  especially  to 
the  case  of  Fillingkavi  v.  Bromley  (1),  which  decides,  that  a  direction 
of  this  description  as  to  residence,  with  a  clause  of  forfeiture  in  the 
event  of  non-residence,  is  a  direction  to  be  strictly  construed — is  so 
vague  and  indefinite,  that  it  is  impossible  to  give  it  any  effect,  and 
therefore  the  whole  limitation  must  be  disregarded. 

It  was  argued,  first,  that  upon  the  subsequent  clauses,  omitting 
the  first  clause  containing  the  alternative  direction,  the  term  "  resi- 
dence" was  entirely  vague;  and  several  cases  were  cited  besides 
that  of  FUlingham  v.  Bromley  (0,  to  show  that  there  is  considerHble 
difficulty  in  deciding  what  is  or  is  not  sufficient  residence  to  satisfy 
a  direction  of  this  nature.  It  was  then  argued,  that  if  the  meaning 
of  the  word  ''  residence  "  be  so  doubtful,  fixing  a  period  for  such 
residence  cannot  alter  the  case.  I  think  that  this  is  the  first  fallacy 
of  the  argument.    A  great  part  of  the  difficulty  in  these  cases  has 

[  *543  J  arisen  *from  no  time  being  limited  for  the  residence  required. 
Thus,  in  FUlingham  v.  Bromley  {\)y  no  period  for  residence  was 
mentioned  in  the  will,  but  the  direction  was  simply,  that  the  person 
entitled  to  and  possessed  of  the  hereditaments,  which  were  devised 
in  strict  settlement,  should  not  lease  part  of  them  called  Juts,  "  and 
that  every  such  person  or  persons  should  live  and  reside  on  the 
said  estate  called  Juts ;  and  for  default  thereof,"  all  the  property 
was  given  over :  and  Lord  Eldon  put  a  question,  which  shows  the 
difficulty  that  occurs  when  no  specific  period  for  residence  is  pointed 
out.  He  asked,  *'  Suppose  he  had  been  a  member  of  Parliament 
and  had  had  a  house  in  London,  would  you  have  said,  that  he  did 
not  live  and  reside  at  Juts  ?  "  The  circumstances  of  that  case  were 
stronger  in  favour  of  the  construction  contended  for  here  by  Mr. 
Roll,  if  a  specific  period  of  residence  had  been  there  pointed  out, 
because  that  was  a  case  between  vendor  and  purchaser,  the  vendor's 
title  depending  upon  whether  or  not  there  had  been  a  forfeiture. 
(I)  24  B.  B.  136  (T.  &  B.  530). 
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The  tenant  for  life  under  the  will  had,  for  a  certain  period,  kept  up      Walcot 
an  establishment  and  resided  at  Juts ;  but,  for  several  years,  he  had     botfield. 
ceased  to  live  there,  though  he  still  kept  up  an  establishment  in 
the  house ;  and  the  question  was,  whether  he  had  thus  incurred  a 
forfeiture  or  not.    One  sees  plainly  how  the  difficulty  struck  Lord 
Eldon  from  the  form  of  his  question.     Generally,  if  a  party  has 
two  or  three  establishments,  every  one  of  them  may  be  called  his 
residence,  and  not  less  so  because  he  may  not  go  there  for  some 
years.     If  he  keeps  up  an  establishment  in  it,  the  place  is  still  his 
residence ;  and  thus  he  may  be  said  to  have  his  residence  in  two 
or  three  different  counties.     The  question  is  entirely  distinct  from 
that  of  domicil,  which  is  often  wholly  independent  of  actual  resi- 
dence.   Every  person  is  assumed  to  have  *some  domicil.    While      [  •wi  ] 
an  infant,  he  has  the  domicil  of  his  parents,  which  continues  even 
after  he  comes  of  age,  until  he  changes  it  and  acquires  another. 
So  that  a  person  might  be  born  in  England,  of  parents  whose 
domicil  was   Scotch,  and  he  might  never  afterwards   acquire  a 
domicil  of  his  own,  and  thus  might  have  a  Scotch  domicil  without 
ever  having  been  in  Scotland.    But  ''  residence  "  implies,  in  all 
cases,  personal  presence  in  the  locality  at  some  period  or  other,  and 
the  real  difficulty,  in  a  direction  of  this  kind,  arises  from   the 
absence  of  any  limitation  of  the  time  for  such  residence.    If  a 
person  is  directed  to  reside  at  a  certain  house,  and  it  is  not  said 
for  how  long,  it  may  be  contended  that  he  should  be  there  all  his 
life ;  or  if  he  constantly  keeps  up  an  establishment  there,  it  may  be 
argued  to  be  sufficient  if  he  goes  there  only  once  in  his  lifetime ; 
but  to  say  that  a  person  can  be  resident,  in  any  sense,  who  has 
never  been  personally  present  at  the  place,  would  be  an  entire 
contradiction  of  the  terms  employed. 

That  the  word  ''  residence  "  has  this  meaning,  is  very  apparent 
from  those  statutes  which  have  a  penal  character,  requiring  the 
residence  of  the  clergy.  I  think  that  the  decisions  upon  them  have 
considerable  bearing  on  this  question,  as  it  occurred  to  me  indeed 
when  this  case  was  being  argued.  The  first  of  these  statutes 
is  the  21  Hen.  VIII.  c.  18 ;  by  the  25th  section  of  which  it  was 
enacted,  that  a  spiritual  person  shall  be  ^'  personally  resident  and 
abiding  in  and  upon  "  his  dignity,  prebend,  or  benefice  ;  and  in  case 
any  spiritual  person,  after  the  time  therein  mentioned,  ''keep  not 
residence  at  one  of  his  said  dignities,  prebends,  or  benefices,  as  is 
aforesaid,  but  absent  himself  wilfully  by  the  space  of  one  month 
together,  or  by  the  space  of  two  months  to  be  accounted  at  several 
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waloot      timeB  in  any  one  yejir,  and  make  his  residence  or  abiding  in  any 
BoTFiELD.     other  places  by  such  time,  that  then  he  shall  forfeit  for  every 

[  •siS  ]  default  *10Z."  It  is  true,  that  the  words  "  but  absent  himself "  are 
introduced,  as  well  as  the  term  ''  residence;"  but  I  think  that  those 
words  are  only  an  expression  of  what  the  word  ''  residence  "  means, 
that  is,  personal  residence.  The  statute  was  a  penal  Act,  and  no 
difficulty  arose  in  applying  it.  One  of  the  earliest  decisions  shows, 
that  under  the  Act,  and  a  fortiori  under  this  will,  there  may  be 
excuses  for  non-residence,  though  that  is  not  expressly  provided 
for;  but,  subject  to  this,  the  Act  was  put  in  force.  The  case  is 
Butler  and  Ooodale's  case  (1),  it  was  an  information  by  an  informer 
qui  1am  &c.,  and  on  a  special  verdict  it  was  decided,  that  the  parson 
"ought  to  abide  on  his  rectory,  viz.  the  parsonage  house,  and  not 
in  another  house,  although  it  be  within  the  same  parish,  for  the 
statute  (21  Hen.  VIII.  c.  18)  was  intended  not  only  for  serving  the 
cure  and  for  hospitality,  but  also  for  the  maintenance  of  the  house 
and  habitation  of  the  parson,  not  only  for  himself,  but  also  for  his 
successors,  that  they  also  may  keep  hospitality  there."  That  is 
very  applicable  to  part  of  the  reason  here  assigned,  namely,  the 
maintenance  of  the  house.  ''  And  there  it  was  agreed,  that  lawful 
imprisonment  without  covin  is  a  good  excuse  of  non-residency ;  so, 
if  there  be  not  any  parsonage  house  there,  for  impotentia  excusat 
legew,  and  these  cases  are  excepted  out  of  the  Act  by  construction 
of  law.  And  note,  that  it  was  held  in  the  Exchequer,  Trin.  89  Eliz., 
that  sickness  without  fraud  was  also  a  good  excuse,  viz.  if  the 
patient  remove  by  advice  of  his  physician,  bond  fide,  for  better  air, 
and  for  recovery  of  his  health."  Residence,  then,  mennt  personal 
residence  in  the  rectory  house,  for  the  purpose  of  keeping  it  up. 

Then  came  the  statute  of  the  18  Eliz.  c.  20,  which  was  far  more 
penal,  because  it  not  only  affected  the  parson  but  other  persons ; 
that  statute  directs  ''  that  no  lease  after  the  16th  day  of  May  next 

[  *546  ]  following  the  beginning  of  this  Parliament,  *to  be  made  of  any 
benefice  .  .  .  shall  endure  any  longer  than  while  the  lessor  shall 
be  ordinarily  resident  and  serving  the  cure  of  such  benefice,  without 
absence  above  fourscore  days  in  one  year;  but  that  every  such 
lease,  so  soon  as  it  or  any  part  thereof  shall  come  to  any  possession 
or  use  above  forbidden,  or  immediately  upon  such  absence,  shall 
cease  and  be  void,  and  the  incumbent  so  offending  shall  for  the 
same  lose  one  year's  profit." 

There  have  been  many  decisions  upon  that  enactment.    It  is  true 
(1)  6  Co.  Eep.  21  b. 
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that  the  sectioiiy  besides  imposing  residence,  prohibits  absence ;  but  Walcot 
I  think  that  is  simply  a  negative  mode  of  imposing  the  residence,  botfibsid. 
Some  leases  have  been  avoided  upon  this  statute,  even  at  the 
instance  of  the  parson  himself ;  and  a  decision,  that  an  absence  of 
eighty  days  in  a  year,  where  the  parson  "  did  upon  all  occasions 
resort  to  his  parish,  and  perform  Divine  service  in  the  church  four 
days  in  a  week,  and  duly  serve  the  cure  thereof,  though  he  lived 
in  another  parish,"  was  not  such  a  non-residence  as  would  avoid 
a  lease  of  his  glebe  and  tithes  made  by  him  under  this  statute,  has 
been  disapproved  of  (i). 

Let  us  consider  this  will,  and  see  whether  in  fact  personal  resi- 
dence is  not  here  very  strictly  required.  If  it  be  not,  it  seems  to  me 
that  there  are  no  words  in  the  English  language  that  can  impose 
such  a  condition.  First,  with  respect  to  the  clause,  which  does  not 
provide  forfeiture  for  non-residence.  That  clause  requires  all 
parties,  whether  infant  or  adult,  to  reside  or  keep  up  an  establish- 
ment, showing  that  the  two  things  were  different  in  the  mind  of 
the  testator.  Then  the  will  proceeds  to  provide,  by  way  of  for- 
feiture, that  the  person  entitled,  if  of  full  age,  is  to  reside  for  six 
months,  and  if  any  person  of  full  age  should  for  five  years  neglect 
to  reside  in  the  house  at  Decker  Hill  for  six  months  in  every  year, 
there  is  a  gift  over.  The  testator  thus  clearly  points  out  the  duty 
imposed  upon  *a  party  taking  the  estate.  He  limits  the  time  for  [  *547  ] 
residence  in  the  house  to  six  months  in  every  year,  which  seems  to 
get  rid  of  Lord  Eldon's  difficulty  as  to  the  person  being  a  member 
of  Parliament,  there  being  no  definite  period  for  residing  specified 
in  the  case  before  him.  But  it  would  appear  further,  that  the 
person  who  drew  this  will  had  that  case  of  FUlingham  v.  Bromley  (2) 
in  view,  because  there  is  an  express  provision  here  for  the  party 
being  a  member  of  Parliament,  in  which  case  he  is  excused  by 
residing  in  the  house  three  months,  and  by  occasional  residence 
during  the  sitting  of  Parliament,  and  keeping  up  an  establishment 
there,  which,  it  is  provided,  shall  be  equivalent  to  a  six  months 
residence.  What  can  that  mean,  except  the  personal  residence  at 
the  house  of  the  party  in  question  in  the  vacations  or  other  intervals 
of  his  Parliamentary  duty  ?  The  distinction  is  between  residence, 
and  keeping  up  an  establishment  coupled  with  days  of  occasional 
residence,  which  may  be  taken  into  calculation  in  making  up  the 
tliree  months  during  the  period  of  his  being  called  to  attend  at  the 

(1)  4  Bac.  Ab.  732;  but  Bee  Giib.  (2)  24  B.  B.  136  (T.  &  B.  530). 

Eq.  Hep.  22S. 
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walcot      sittings  of  Parliament.    I  am  of  opinion,  therefore,  if  I  regard  the 
BoTFiELD.    object  of  keeping  the  house  in  good  condition,  or  the  other  neceasary 
duties  of  a  landlord,  which  may  reasonably  be  considered  to  have 
been  in  the  testator's  mind,  he  must  have  contemplated  (except  in 
the  case  of  a  member  of  Parliitment,)  a  personal  residence  at  the 
house  for  a  period  of  six  months,  between  January  in  one  year  and 
January  in  the  next.    Then  it  is  said,  that  the  first  clause  throws 
considerable  light  upon  the  whole  provision.    That  is  a  general 
clause,  without  any  condition  of  forfeiture,  that  every  person,  not 
making  any  distinction  as  to  age,  coming  into  possession  of  the 
house  at  Decker  Hill,  "  do  reside  or  keep  up  a  suitable  establish- 
ment at  Decker  Hill  aforesedd,  so  8is  to  keep  the  said  house  clean, 
[  *ois  ]      neat,  and  well  aired ;  and  *aIso  do  and  shall  keep  the  gardens  and 
pleasure-grounds,  and  farm  belonging  to  the  said  house,  neat,  and 
in  good  condition,"  to  the  satisfaction  of  the  trustees  of  the  ¥rill ; 
and  in  default,  the  trustees  out  of  the  rents  are  to  do  or  cause  to  be 
done  all  such  matters  as  shall  be  left  undone.    It  was  argued,  that 
this  was  the  key  to  the  whole  proviso,  and  that  the  main  object 
of  the  will  was  to  keep  the  place  in  good  condition ;  and  that  the 
party  had  the  option  of  residing,  or  keeping  it  up  without  residence  ; 
and  that  the  subsequent  conditions  were  to  be  read  with  reference 
to  that,  and  as  long  as  one  of  the  alternatives  was  fulfilled,  the 
whole  limitation  would  be  satisfied.      But  it  seems   to   me,  that 
there  is  a  wide  distinction  between  that  first  clause  and  the  subse- 
quent clauses  imposing  forfeiture  for  a  breach  of  their  provisions. 
First  of  all,  there  is  a  general  proviso,  that  every  one  entitled  to 
the  property,  including  infants  as  well  as  adults,  must  either  reside 
or  keep  it  up.     The  second  clause  provides,  "  that  the  said  Beriah 
Botfield  or  his  sons  or  daughters,  or  any  other  such  person  as 
aforesaid,  taking  in  remainder  after  him,  who  shall  for  the  time 
being  come  into  possession  and  beneficial  enjoyment  of  my  said 
mansion  house  at  Decker  Hill,  by  virtue  of  or  under  the  trusts  of 
this  my  will,  and  who  shall  be  of  full  age,  shall  reside "  for  six 
months  in  the  year ;  and  in  default  there  is  a  clause  of  penalty  and 
forfeiture.     The  ground  of  the  distinction  is  clear.     The  owner,  if 
an  infant,   might  be  absent  at  school,  or  the  like,  and  then  the 
house  being  kept  in  proper  order  would  answer  every  purpose ;  but 
when  he  is  of  full  age,  and  competent  to  perform  the  duties  of  a 
landlord,  then  he  is  required  personally  to  reside  at  the  house. 

Observations  were  made  upon  external  circumstances,  as  tending 
to  aid  the  construction.    It  was  said,  that  the  testator  knew,  at  the 
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time  of  making  these  limitations,  that  this  gentleman  had  another  waloot 
large  property,  upon  which  it  would  be  more  agreeable  to  him  to  BoTriBLD. 
reside,  and  *that  it  would  be  very  inconvenient  to  him  to  keep  up  [  'SiS  ] 
the  two  establishments ;  and  that  he  also  knew  that  this  gentleman 
had,  at  the  date  of  this  will,  extensive  iron  and  coal  works,  in 
which  he  was  engaged,  at  some  distance.  Some  of  these,  however, 
seem  to  be  only  about  five  miles  distant  from  this  house.  But  I 
do  not  think  it  very  material  to  enter  into  these  considerations, 
because  the  fact  of  the  testator's  knowing  how  this  gentleman  was 
situated,  cannot  alter  the  effect  of  words,  so  clearly  expressed  as 
in  this  will.  On  the  contrary,  I  should  rather  have  expected,  that, 
if  the  testator  had  any  intention  of  exempting  this  gentleman  from 
the  performance  of  this  condition,  he  would  have  taken  care  to 
have  used  words  clearly  rendering  it  unnecessary  for  him  to  be 
personally  present  at  Decker  Hill.  Instead  of  which,  the  whole 
will  appears  to  me  to  be  carefully  penned,  so  as  to  tie  down  the 
devisee,  when  of  full  age,  to  a  personal  residence  at  this  house 
during  a  certain  period  in  each  year.  Of  course,  therefore,  the 
mode  in  which  he  has  actually  been  living  there  during  the  past 
year,  has  not  complied  with  the  condition,  and,  as  the  year  has 
elapsed,  the  question  is  now  ripe  for  decision. 

Declare,  that,  according  to  the  true  intent  and  meaning  of  the 
will  of  the  testator,  the  personal  residence  of  Beriah  Botfield,  or  of 
his  sons  or  daughters,  or  any  other  peraon  taking  in  remainder  after 
him,  who  should  come  into  the  possession  and  beneficial  enjoyment 
of  the  mansion  house  at  Decker  Hill,  by  virtue  of  the  trusts  of  the 
will,  and  should  be  of  full  age,  is  required  at  the  said  mansion 
house  for  the  period  of  six  months,  between  the  1st  of  January  in 
one  year  and  the  1st  of  January  in  the  ensuing  year,  during  every 
year  of  such  possession,  subject  to  the  proviso  in  the  will  contained, 
which  refers  to  the  said  Beriah  Botfield  or  any  other  such  person  as 
aforesaid  being  a  member  of  Parliament.  And  it  appearing  by  the 
evidence  that  the  said  Beriah  Botfield  was  not  present  at  Decker 
*Hill  during  a  period  of  168  days  between  the  1st  of  January,  1852,  [  *o50  ] 
and  the  Ist  of  January,  1853,  declare,  that  the  plaintiffs,  the  trustees 
of  the  will,  ought  to  retain  oat  of  the  rents  and  profits  of  the  estates 
the  sum  of  1,000Z.,  to  be  applied  by  them  at  their  discretion,  in 
building,  draining,  or  other  permanent  improvements  on  the  estates. 

Mr.  Wickem  asked  whether  it  was  necessary  to  spend  the  night 
of  a  day  of  residence  at  the  house. 
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waloot         The   Yiob-Ghangbllob  said,  that    he    thought    that  was  not 
BoTFiBLD.    necessary ;  but  that,  if  the  owner  were  personally  present  at  the 

house  for  any  part  of  one  day,  that  would  be  a  sufficient  residence 

for  that  day. 

.1854.  DARLINGTON  v.   HAMILTON  (1). 

^^^^*  (Kay,  650-559 ;  S.  0.  23  L.  J.  Ch.  1000.) 

Wood,  V.-C.  A  condition  of  sale  which  precludes  a  purchaser  from  making  requisitions 

[  AoO  ]  or  inquiries  iu  respect  of  part  of  the  vendor's  title  does  not  generally  pre- 

clude the  purchaser  from  insisting  upon  any  objection  which  he  may  have 
discovered  in  his  investigation  of  the  title  or  by  inquiry  aliunde. 

If  a  lessee  for  a  term  of  years  underlets  part  of  the  property  for  a  less 
term,  and  the  underlessee  sells  that  underlease  describing  it  as  a  lease,  the 
purchaser  is  entitled  to  refuse  to  perform  his  contract,  notwithstanding  that 
the  original  lease  contained  provisions  for  the  apportionment  of  the  rent, 
and  of  the  power  of  re-entry  (2). 

It  is  a  formidable  objection  to  the  title  of  a  vendor  of  loaeehold  property, 
that  he  has  underlet  it  by  a  lease,  which  does  not  contain  similar  covenants 
to  those  by  which  he  is  bound  to  his  own  lessor,  for  example,  covenants  to 
build,  or  to  paint  at  certain  periods ;  for  the  vendor  may  thus  have  put  it 
out  of  his  power,  during  the  underlease,  to  perform  covenants  for  the 
breach  of  which  the  original  lessor  can  re-enter. 

John  Darlington,  the  plaintiff  in  this  suit,  on  the  14th  of  July, 
1853,  caused  a  certain  messuage  and  the  appurtenances  to  be  put 
up  for  sale  by  public  auction  at  the  City  Auction  Mart,  pursuant 
to  printed  particulars  and  conditions  of  sale  previously  advertised 
[  'SSI  ]  ^^^  published.  *The  particulars  of  sale  described  the  property  as 
follows : 

"  The  well-built  house  and  shop,  eligibly  situate  on  the  Grown 
Estate,  and  being  33,  Upper  Albany  Street,  Regent's  Park,  com- 
prises," stating  the  rooms  on  each  floor. 
"  Let  to  [Miss]  Lucy  Phillips  on  lease  for  14  years, 

at  per  annum 56    0    0 

''Held  by  a  lease  for  a  term  of  95f  years,  from 
29th  September,  1829,  at  a  ground  rent  of  per 
annum 16    0    0 


MO    0    0" 

And  the  5th  condition  of  sale  was  as  follows : 

''That,  within  four  days  from  the  day  of  the  sale,  the  vendor 

shall,  at  his  own  expense,  deliver  to  the  purchaser  an  abstract  of  his 

(1)  WaddeU  V.  Wolfe  (1874)  L.  B.  9  Ch.  266.  71  L.  T.  629. 

Q.  B.  515,  621,  43  L.  J.  Q.  B.  138  ;  Re  (2)  See  the  cases  upon  this  point 

National  Provincial  Bank  of  England  referred  to  in  the  note  to  Madtley  v. 

and  Marsh  [1895]  1  Ch.  190,  64  L.  J.  Booth  in  79  B.  B.  343.— 0.  A,  S. 
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title,  commencing  with  an  indenture  of  the  13th  day  of  January,  DAELiNaTo» 
1880,  being  the  lease  by  which  the  premises  were  granted  to  him.  Hamilton 
The  purchaser  shall  not  require  proof  or  production  of  the  lessor's 
title,  or  any  title  prior  to  such  lease;  and  if  he  insist  on  any 
evidence  in  proof  of  the  identity  of  the  premises,  or  that  the 
covenants  in  the  lease,  or  any  of  them,  have  been  duly  performed, 
the  same  must  be  had  at  his  own  expense." 

The  abstract  was  duly  delivered.  It  stated,  first,  a  lease  of  the 
premises  in  question,  by  deed,  dated  the  18th  of  January,  1880,  and 
made  between  George  Mallam  of  the  one  part,  and  the  plaintiff  of 
the  other  part,  for  the  term  of  ninety-five  and  three-quarter  years 
from  the  29th  day  of  September  then  last,  at  the  rent  of  16/., 
payable  quarterly ;  and  it  stated  the  effect  of  the  covenants ;  and 
that  among  the  rest  there  was  a  covenant  in  the  lease  "  to  paint 
twice  over,  in  good  and  proper  oil  colours,  all  the  outside  wood  and 
iron  work,  and  recolour  and  repaint  in  imitation  Bath  "^stone  all  [  *552  ] 
the  outside  stucco  work,  and  clean  the  outside  stone  work  of  the 
said  messuage  and  buildings  in  August  then  next,  and  in  August  in 
every  succeeding  fourth  year,  and  not  at  any  other  time  (except  only 
so  far  as  might  be  necessary  towards  re-instating  the  premises  in 
the  event  of  fire).  To  paint  in  manner  aforesaid  the  inside  work 
of  the  messuage  and  buildings  in  the  year  1888,  and  in  every 
succeeding  eighth  year  ;  and  that  all  such  outside  painting  should 
be  done  of  such  colour  and  in  such  manner  as  the  said  George 
Mallam,  his  executors  &c.,  and  the  Commissioners  of  his  Majesty's 
Woods  and  Forests,  and  the  Surveyor-General  of  his  Majesty's 
Land  Revenues  for  the  time  being  should  direct."  And  a  covenant 
by  the  said  George  Mallam,  for  himself,  his  executors,  adminis- 
trators, and  assigns,  for  quiet  enjoyment  by  the  said  John  Darlington 
'*  without  let  or  hindrance  from  the  said  George  Mallam,  his 
executors,  administrators,  or  assigns,  or  any  person  claiming  under 
him  or  them,  or  in  consequence  of  the  non-payment  of  any  rent 
reserved,  or  non-performance  of  any  of  the  covenants  on  the  part  of  the 
lessee,  his  executors,  administrators,  or  assigns,  contained  in  a  certain 
indenture  dated  the  15th  day  of  May,  1827,  made  between  the  King's 
most  excellent  Majesty  of  the  first  part,  the  Bight  Hon.  Charles 
Arbuthnot,  William  Dacres  Adams,  and  Henry  Dawkins,  Esquires, 
Commissioners  of  his  Majesty's  Woods  and  Forests  and  Land 
Eevenues  of  the  second  part ;  John  Hill  of  the  third  part,  and  the 
said  plaintiff  of  the  fourth  part ;  whereby  the  premises  (among 
other  hereditaments)    were  demised    to    the    said    plaintiff,    his 
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Dablinqton  executors,  administrators,  and  assigns,  for  a  longer  term  than  was 
•Hamilton,  thereby  granted,  and  which  last-mentioned  indenture  and  the 
premises  thereby  demised  were  by  indenture  of  assignment  (indorsed 
on  the  said  indenture  of  lease)  dated  the  2lBt  day  of  April,  1827, 
and  made  between  the  plaintiff  of  the  one  part,  and  the  said  George 
[  *5<^s  ]  Mallam  of  the  other  part,  assigned  to  the  said  George  *Mallam,  his 
executors,  administrators,  and  assigns,  for  all  the  residue  of  the 
term  granted  by  the  said  indenture  of  lease,"  and  there  was  also 
a  covenant  by  George  Mallam  to  produce  the  said  lease  of  the  15th 
of  May,  1827. 

The  abstract  next  stated  an  indenture  of  lease,  dated  the  Slst  of 
January,  1858,  between  the  plaintiff  and  Lucy  Phillips,  spinster, 
whereby  the  plaintiff  demised  the  premises  to  Lucy  Phillips  for 
fourteen  years  from  December  the  25th,  1852,  subject  to  the  rent 
and  covenants  therein  contained.  Among  these  covenants  there 
was  no  covenant  to  paint  similar  to  that  in  the  plaintiff's  own  lease* 
nor  did  the  underlease  contain  any  notice  of  that  lease,  but  there 
was  a  covenant  thus  stated  in  the  abstract :  '^  To  repair  the  inside 
of  the  premises  with  all  manner  of  needful  and  necessary  repara- 
tions, the  same  being  first  put  into  good  and  tenantable  repair  by  the 
said  J.  Darlington,  his  executors,  &c.,  and  the  same  in  such  state  of 
repair  to  peaceably  leave  and  surrender  on  the  determination  of  the 
term.  That  it  should  be  lawful  for  the  said  J.  Darlington,  his 
executors  &c.,  and  for  the  superior  landlord  for  the  time  being,  or 
any  of  their  stewards  or  agents,  with  or  without  workmen,  twice 
or  oftener  in  every  year,  at  all  seasonable  times,  to  enter  upon  the 
premises,  to  view  the  state  and  condition  of  repairs,  and  if  want  of 
reparation  should  be  found  in  the  inside  of  the  said  messuage,  to  give 
notice  in  writing  at  or  upon  the  said  premises  for  the  said  Lucy 
Phillips  to  repair  and  amend  within  three  months;  and  the  said 
Lucy  Phillips,  for  herself,  her  executors  &c.,  covenanted  to  repair 
and  amend  the  same  accordingly."  And  there  was  also  a  covenant 
by  the  plaintiff  to  paint  all  the  outside  woodwork  and  ironwork  in 
every  fourth  year  twice,  with  good  and  proper  oil  colours. 
[  *554  ]  The  defendant  made  objections  to  the  title,  on  the  ^grounds  that 

the  premises  were  held  under  an  underlease ;  and  that  other 
premises,  besides  the  house  in  question  were  comprised  in  the 
original  lease ;  and  that  these  facts  were  not  disclosed  by  the  par- 
ticulars or  conditions  of  sale ;  and  that  the  lease  to  Lucy  Phillips 
conteined  no  covenant  on  her  part  to  paint  the  inside  of  the 
premises,  so  as  to  correspond  with  the  like  covenant  contained  in 
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the  lease  to  the  plaintiff ;  and  that  the  said  lease  to  the  said  Lucy  dablinqton 
Phillips  contained  a  covenant  by  the  plaintiff  to  paint  the  outside  of    Hamilton. 
the  premises  at  times  which  would  not  correspond  with  the  times 
at  which  such  painting  was  required  under  the  lease  to  him. 

Upon  the  defendant  refusing  to  complete  his  contract,  the  vendor 
filed  the  bill  in  this  suit  against  him  to  enforce  specific  performance; 
and  the  bill  staled,  among  other  things,  the  original  lease  of  the 
premises  from  the  Grown,  dated  the  15th  of  May,  1827,  whereby  it 
appeared  that  these  premises  were  demised,  together  with  three  other 
pieces  of  ground,  to  the  plaintiff,  his  executors,  administrators,  and 
assigns,  for  the  term  of  ninety-nine  years,  from  the  5th  day  of  July, 
1826,  at  a  rent  of  a  peppercorn  for  the  first  two  years  of  such  term, 
and  for  the  residue  of  such  term  at  separate  and  distinct  rents  for 
each  of  the  pieces  of  ground  thereby  demised,  the  annual  rent  of 
the  said  premises  being  12/. ;  and  also,  by  way  of  additional  rent, 
such  sum  as  the  lessor  might  expend  in  insuring  the  said  premises 
from  time  to  time ;  and  that  such  lease  contained  a  proviso  that  no 
one  of  the  pieces  of  ground,  with  its  appurtenances,  should  at  any 
time  be  liable  to  any  further  or  other  annual  rent  than  the  separate 
and  distinct  rent  thereinbefore  reserved  in  respect  thereof,  wholly 
independent  of  either  of  the  other  yearly  rents  reserved  in  respect 
of  the  other  premises  thereby  demised ;  and  that  all  and  every  such 
sums  and  sum  of  money  as  should  become  due  by  virtue  of  the 
reservation  for  insurance  ^as  aforesaid,  should  be  charged  only  upon  [  *565  ] 
the  particular  piece  of  ground,  with  its  appurtenances,  in  respect 
whereof  the  same  should  become  due,  and  not  upon  the  other  or 
any  other  of  the  said  pieces,  with  the  appurtenances,  respectively 
thereby  demised.  And  the  lease  contained  general  covenants 
affecting  the  whole  premises ;  but  in  the  proviso  for  re-entry  for 
non-payment  of  rent,  or  non-performance  of  covenants  in  the  said 
lease,  it  was  declared  **  that  the  non-payment  of  rent,  or  the  breach 
or  non-performance  of  any  covenant  with  respect  to  any  one  or 
more  and  not  the  whole  of  the  said  four  several  pieces  of  ground, 
with  the  appurtenances  respectively,  shall  not  authorise  any  re- 
entry into  or  upon  any  other  of  the  said  several  pieces  of  ground, 
with  the  appurtenances  respectively,  in  respect  whereof  the  rent 
shall  not  be  in  arrear,  and  there  shall  not  have  been  any  such 
breach  or  non-performance  of  covenant." 

Mr.  Daniels,  Q.C.,  and  Mi\  Orenside  for  the  plaintiff,  con- 
tended, that    the    purchaser  must    be  considered   to  have   had 
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Dablinoton  notice  of  the  statements  in  the  underlease  to  the  vendor,  which  dis- 
hamiltok.  closed  the  existence  of  the  original  lease,  upon  the  doctrine  laid 
[  666  ]  down  in  Pope  v.  Garland  (1).  *  *  In  Walter  v.  Maunde  (2),  where 
leaseholds  were  sold,  which  were  stated  to  be  held  with  others 
under  one  lease  reserving  rent,  the  purchaser  was  held  to  have 
constructive  notice  of  a  power  of  re-entry  on  the  whole  premises 
contained  in  the  lease. 

(Vigb-Ghanoellor  :  Is  that  doctrine  of  notice  extended  to  col- 
lateral facts  stated  in  the  lease  ?  Warren  v.  Richardson  (3)  decided, 
that,  whatever  notice  he  may  have,  the  Court  will  not  compel 
a  purchaser  to  take  a  bad  title.) 

There  could  be  no  objection  here  made  to  the  title  on  the  ground 
of  this  property  being  included  in  a  previous  lease  with  other 
property,  because  the  rent  and  power  of  re-entry  for  breach  of  the 
covenants  were  apportioned.    *     *     ♦ 

[  667  ]  Mr,  Roll,  Q.G.,  and  Mr.  Selwyn,  for  the  defendant,  were  not 

heard. 

Yicb-Ghanobllor  Sir  W.  Page  Wood  : 

I  think  that  I  cannot  force  this  title  upon  the  purchaser.  The 
point,  in  some  respects,  is  new.  If  Mallam,  the  party  who  leased 
this  property  to  Darlington,  had  been  simply  a  lessee  of  this  one 
house  by  itself,  and  had  then  granted  an  underlease  to  Darlington, 
and  Darlington  had  put  that  up  for  sale  by  a  correct  description, 
purporting  to  sell  the  interest  which  he  had,  and  none  other,  it 
would  be  difficult  for  a  purchaser,  not  being  able  to  show  any  defect 
in  such  a  title,  to  resist  performance  of  the  contract,  simply  upon 
the  ground  of  there  being  another  lease  for  years  interposed  between 
him  and  the  freehold.  I  know  of  no  case  which  has  gone  further 
than  Madeley  v.  Booth  (4),  which  decided,  that,  when  a  purchaser 
had  contracted  to  buy  a  term  of  ninety-nine  years,  he  had  a  right 
to  insist  upon  having  the  very  thing  which  he  contracted  to  buy, 
and  the  vendor  must  show,  if  he  could,  that  the  want  of  a  few  days 
of  that  term  was  too  trivial  a  difference  to  be  a  ground  for  resisting 
a  suit  for  specific  performance. 

In  this  case,  the  vendor  is  selling  an  estate  which  is  included  in 

(1)  54  R.  E.  492  (4  Y.  &  C.  Ex.  Eq.  (2)  21  R.  R.  141  (1  J.  &  W.  181). 

394).    This  doctrine  has  been  modified  (3)  34  R.  R.  251  (Tounge,  1). 

by  recent  decisions,  for  which  see  the  (4)  79  R.  R.  343  (2  De  G.  &  Sm. 

note  to  that  case  in  54  R.  R.  492.^  718). 
O.  A.  S. 
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a  former  lease  with  other  property,  and  this  ^fact  was  not  stated  Dablinqton 
in  the  particulars  of  sale.     Upon  the  point  of  notice  I  have  no    Hamilton, 
doubt.    It  is  quite  clear,  according  to  the  doctrine  referred  to  and       [  •668  ] 
confirmed  in  Wairen  v.  Richardson  (1)  and  Shepherd  v.  Keatley  (2), 
that,  whatever  may  be  the  terms  of  the  condition  of  sale,  if  the 
purchaser  obtain  information  aJiande  that  the  title  of  the  vendor  is 
not  clear  and  distinct,  he  has  a  right  to  insist  upon  the  objection. 

It  has  never  been  decided,  and  I  do  not  mean  now  to  touch  that 
question,  that,  if  a  person,  having  a  clear  title  as  lessee  for  eighty 
years,  makes  another  lease  for  sixty  years,  and  then  the  underlessee 
sells  by  auction  the  underlease  for  sixty  years  simply,  describing  it 
as  a  lease,  and  subject  to  a  condition  of  sale,  that  the  lessor's  title 
is  not  to  be  inquired  into,  and  the  lessor's  title  is  perfectly  good, 
but  is  not  a  freehold,  but  only  a  term  of  years,  this  alone  would  be 
a  reason  for  resisting  specific  performance.  But  here  the  title 
of  the  lessor  is  not  plain  and  simple,  but  is  so  much  embarrassed 
that  I  cannot  force  this  property  upon  the  purchaser.  The  lessor's 
title  is  involved  with  the  title  to  other  property.  That  objection 
has  been  attempted  to  be  got  rid  of ;  but  I  do  not  think  that  it  has 
been  done  so  effectually  as  to  prevent  all  danger  of  the  vendor 
being  ousted,  at  some  time  or  other,  on  account  of  some  breach  of 
covenant  in  respect  of  the  other  property  with  which  this  is  so  con- 
nected. The  facts  should  have  been  stated  in  the  particulars,  and 
expressly  provided  for  by  the  conditions  of  sale,  to  enable  the 
Court  to  enforce  this  contract. 

I  am  not  clear,  that  some  weight  ought  not  to  be  attached  to  the 
other  objection  as  to  the  covenant  to  paint.  If  a  lessee  had  cove- 
nanted, in  the  first  four  years  of  his  *lease,  to  erect  a  substantial  [  *559  ] 
building  on  the  land,  and  then  made  an  underlease  without  having 
performed  that  covenant,  and  without  taking  a  similar  covenant 
from  the  underlessee,  or  reserving  a  power  of  re-entry  on  breach  of 
such  a  covenant,  that  would  be  a  most  formidable  objection  to  the 
title  of  the  lessee,  for  he  would  have  put  it  out  of  his  power,  except 
vnth  the  consent  of  a  person  not  bound  to  consent,  to  perform  his 
covenant  with  the  original  lessor.  In  this  case  the  Crown  has 
power,  if  this  house  is  not  painted  inside  every  eight  years,  to 
re-enter  for  breach  of  this  covenant.  The  original  lessee  has  no 
power  to  turn  out  the  underlessee  for  the  purpose  of  painting ;  be 
has  a  right  to  inspect  the  condition  of  the  repairs,  and  the  under- 
lessee  is  bound  to  effect  the  necessary  repairs  and  amendments; 

(1)  34  E.  E.  251  (Younge,  1).  (2)  40  E.  E.  504  (1  Cr.  M.  &  E.  117). 
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DABLiiroTON   but  I  do  iiot  thiok  that  those  words  would  include  the  obligation 
Hamilton.     ^^  paint,  as  in  the  original  lessee's  covenant. 

But  I  decide  this  case,  upon  the  higher  ground  of  the  description 
of  the  property  as  a  lease  without  any  information  of  the  title  of  the 
lessor,  and  an  objection  to  that  title  having  been  discovered  by  the 
purchaser,  which,  I  think,  is  material. 
The  bill  must  be  dismissed  with  costs  (l). 


1864. 
J/ay  5,  8. 

Injunction. 

Wood,  V.-C. 

On  Appeal. 

Avg,l. 

Knight 

BttUOK, 
TURNKR, 

L.JJ. 

1856. 
AprU  10,  25. 

Hearing. 

Wood,  V.-C. 

[560] 


CHILD   V.  DOUGLAS  (2). 

(Interim  injunction  granted,  Eay,  660—578 ;  S.  C.  interim  injunction  dissolved, 
5  D.  M.  &  a.  739—742  ;  S.  C.  bill  dismissed  at  hearing,  2  Jur.  N.  a  9d0~ 
953.) 

G.  and  0.  having  a  power  to  appoint. in  fee-simple  over  lands  near  a  town, 
which  stood  limited  (subject  to  such  power  of  appointment)  to  Q.  and  C. 
successively  and  in  strict  settlement,  and  there  being  also  a  power  of  sale 
over  all  the  property,  to  be  exercised  at  the  request  of  G.  and  G.  and  the 
survivor,  G.  and  G.  appointed  in  1845  a  plot  of  the  land  to  the  defendant  in 
fee,  taking  a  covenant  by  the  defendant,  his  heirs  and  assigns,  with  G.  and 

C,  their  heirs  and  assigns,  not  to  build  within feet  of  a  particular  line. 

In  the  contract  for  sale,  which  preceded  the  conveyance,  the  distance  was 
stated  to  be  six  feet  In  1853,  (0.  having  died),  an  adjoining  plot,  in  a  line 
with  the  first,  from  which  it  was  separated  by  a  narrow  street,  was  con- 
veyed, under  the  power  of  sale,  by  the  direction  of  G.,  to  the  plaintiff  in 
fee,  under  a  like  covenant  not  to  build  within  six  feet  of  the  front  line.  In 
1855  the  plaintiff  opened  a  window  into  the  street  which  separated  his  plot 
from  the  defendant's  plot,  thei*eby  commanding  the  defendant's  front  door. 
The  defendant  thereupon  commenced  raising  a  wall  which  he  had  already, 
before  1853,  built  to  the  height  of  five  feet,  intending  now  to  raise  it  to 
fifteen  feet.  It  appeared  that  the  plaintiff  had  built  his  own  house  so  that 
the  foundations,  to  the  height  of  a  foot  from  the  ground,  incroached  on  the 
distance  of  six  feet  mentioned  in  his  own  conveyance,  and  the  ornamental 
work  at  his  main  door  incroached  one  foot  on  the  six  feet :   Held,  on  a  bill 

(1)  See  Hume  v.  Bentley,  90  E.  E. 
125  (5  De  G.  &  Sm.  520). 

(2)  The  Vick-Chancellor's  opinion 
in  this  case  as  to  the  rights  and  liabilities 


inter  se  of  purchasers  under  a  general 
building  scheme  in  respect  of  restric- 
tive covenants  entered  into  by  each  of 
them  with  the  vendor,  independently 
of  each  other,  appears  to  have  fluc- 
tuated in  the  interval  between  the  grant- 
ing by  him  of  the  interim  injunction 
and  his  dismissal  of  the  bill  (as  to  which 
see  Keaie^  v.  Lyon  (1869)  L.  B.  4  Ch. 
218,  38  L.  J.  Ch.  357,  20  L.  T.  255). 
Later  cases  show  that  this  question  does 
not  depend  upon  the  presence  or  absence 
of  reciprocal  covenants  by  the  vendor 
with  the  purchasers,  but  that  in  each 


case  it  is  a  question  whether  the 
benefit  of  the  purchaser's  covenants 
was  intended  to  be  reserved  to  the 
vendor  personally  or  whether  it  waa 
intended  to  enure  for  the  benefit  of 
the  other  purchasers  or  owners  for  the 
time  being  of  the  remaining  lands  com- 
prised in  the  general  scheme:  see  Spieer 
V.  Martin  (1888)  14  App.  Cas.  12,  58 
L.  J.  Ch.  ;J09,  60  L.  T.  546,  and  the 
cases  there  cited.  The  Vigb-Ghait- 
cellob's  original  decision,  on  granting 
the  interim  injunction,  is  more  in 
accordance  with  the  later  cases  than  ia 
his  final  decision  on  dismissing  the  bill. 
— 0.  A.  S.  See  further  ElliOm  ▼. 
i?e«f  Act  [1908]  2  Ch.  374,  77  L.  J.  Ch. 
617.— F.  P. 
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by  the  plaintiff  to  restrain  the  further  raising  the  wall  in  question  to        Child 
fifteen  feet,  v. 

First,  that  the  plaintiff's  own  incroachments  were  immaterial,  did  not      I>ouqla8. 
interfere  with  the  enjoyment  of  others,  and  did  not  disentitle  him  to 
complain  of  the  infringement,  if  any,  by  the  defendant. 

Secondly,  that  the  omission  in  the  defendant's  covenant,  leaving  the 
number  of  feet  on  which  no  building  was  to  be  erected,  was  immaterial,  it 
being  shown,  in  the  judgment  of  the  Court,  to  be  an  accident,  which  the 
vendor  could  have  come  here  to  have  remedied,  and  the  plaintiff,  if  entitled 
to  any  relief  at  all,  being  entitled  to  have  such  remedies  as  the  vendor  might 
have  had. 

Thirdly,  that  the  conveyances  to  the  plaintiff  and  the  defendant  having 
been  made  in  point  of  form  in  different  ways,  and  by  different  persons,  the 
vendors  having  been  substantially  the  same  in  both  instances,  did  not  affect 
the  plaintiff's  right  to  relief  in  equity  against  the  breach  of  the  covenant 

Fourthly,  that  the  erection  of  the  wall  in  question  was  a  breach  of  the 
defendant's  covenant  in  the  conveyance  to  him. 

Fifthly,  this  Court  will  entertain  a  bill  in  a  proper  case,  although  filed 
by  a  person  not  clearly  entitled  to  sue  for  damages  at  law,  if  it  be  estab- 
lished that  a  substantial  agreement  was  entered  into,  to  the  benefit  of  which 
the  plaintiff  is  in  equity  entitled. 

Sixthly,  that  the  right  to  enforce  in  equity  the  benefit  of  a  covenant 
affecting  the  enjoyment  of  land  may  pass  to  the  alienee  of  that  land, 
without  being  specifically  mentioned  in  the  instrument  of  alienation  (1). 

Seventhly,  where  there  are  two  alienees  of  land,  each  of  whom  covenants 
with  his  vendor  respecting  the  mode  of  enjoyment  of  that  land,  but  where 
neither  do  the  alienees  covenant  with  each  other,  nor  take  any  engagement 
from  the  vendor,  it  is  doubtful  whether  in  such  a  case  either  alienee  has 
any  remedy  against  the  other  infringing  the  covenant ;  and,  therefore,  on 
the  whole,  the  bill  was  dismissed,  but  without  costs. 

By  indentares  of  lease  and  release,  dated  in  1886,  certain  land  in 
the  neighbourhood  of  Bradford,  in  Yorkshire,  stood  limited  to  such 
uses  as  the  Bev.  Godfrey  Wright  and  Charles  Swaine  Wright  should 
jointly  appoint;  and  in  default  thereof,  subject  to  an  annuity 
during  the  joint  lives  *of  them  both,  and  a  term  of  ninety-nine  L  '^^l  J 
years  for  securing  the  same,  to  the  use  of  the  Bev.  Godfrey  Wright 
for  life;  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  Charles  Swaine  Wright 
for  life,  with  remainder  to  trustees  to  preserve  contingent  remain- 
ders, with  remainder  to  the  use  of  the  first  and  other  sons  of 
Charles  Swaine  Wright  in  tail,  with  divers  remainders  over ;  and 
by  the  latter  indenture  a  power  of  sale  and  exchange  over  all  the 
settled  property  was  given,  by  a  proviso  in  the  usual  form,  to  a 
trustee,  to  be  exercised  at  the  joint  request  of  the  said  Godfrey 
Wright  and  Charles  Swaine  Wright,  or  at  the  request  of  the 
survivor  of  them. 

(1)  It  may  even  pass  to  a  purchaser      2  Gh.  388,  69  L.  J.  Gh.  652,  83  L.  T« 
who  was  ignorant  of  the  existence  of      186,  0.  A.— O.  A.  S. 
the  covenant:  Rogers  v.  Hoeeyood  [1900] 

R,R. — VOL.  CI.  47 
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Child  The  Rev.  Godfrey  Wright  and  Charles  Swaine  Wright  laid  out 

Douglas.     ^^  ^^^^  '^^  building  purposes,  and  projected  two  parallel  roads 

across  it,  one  of  which  was  afterwards  called  Houghton  Place, 

and  also  a  third  road  connecting  the  two  former,  and  called  the 

Back  Boad. 

In  1846,  James  Douglas,  the  defendant  in  this  suit,  entered  into 
a  contract  with  the  Bev.  Godfrey  Wright  and  Charles  Swaine 
Wright  for  the  purchase  of  a  portion  of  the  land  included  in  the 
settlement.    The  land  so  contracted  to  be  purchased  abutted  to 
the  north  upon  the  said  Back  Boad,  then  intended  and  since  con- 
structed, to  the  east  upon  the  street  since  called  Houghton  Place, 
to  the  west  upon  the  other  street  parallel  thereto,  and  to  the  south 
upon  other  land,  which  the  defendant  had  previously  purchased 
from  another  person.     The  purchase  was  completed  in  the  year 
1846,  by  an  appointment  by  the  said  Godfrey  Wright  and  Charles 
Swaine  Wright  under  their  joint  power  to  the  defendant,  his  heirs 
and  assigns,  of  this  plot  of  laud,  with  the  appurtenances,  together 
with  a  right  of  way  over  the  projected  roads,  reserving  to  the 
appointors  a  right  of  way  over  the  road  in  front  of  the  plot  so  sold. 
The  defendant  built  a  dwelling-house  and  surgery  for  his  own  use 
[  *562  ]      upon  ^this  land  and  upon  the  adjoining  land  which  he  had  par- 
chased,  and  this  building  was  erected,  northwards,  close  up  to  the 
Back  Boad ;  but  a  space  of  nine  feet  seven  inches  was  left  between 
the  east  side  of  it  and  the  street  called  Houghton  Place,  on  which 
no  building  was  erected  except  a  wall  about  five  feet  high,  which 
was  built  close  up  to  the  Back  Boad,  and  extended  in  a  line  with  the 
back  wall  of  the  house  eastwards  for  a  distance  of  nine  feet  seven 
inches,  that  is,  just  up  to  Houghton  Place.    In  the  contract  entered 
into  by  the  defendant  with  the  said  Godfrey  Wright  and  Charles 
Swaine  Wright,  which  was  a  printed  form,  there  was  a  stipulation 
that  the  defendant  should  not  erect  any  buildings  within  six  feet 
from  the  streets  on  the  east  and  west  of  the  plot  so  purchased  by 
him ;  and  in  the  conveyance  of  the  land  to  him  the  defendant 
entered  into  a  covenant,  "that  he  the  said  James  Douglas,  his 
heirs  or  assigns,  shall  not  nor  will  erect  on  the  said  plot  of  land 
any  buildings  within  the  distance  of  from  the  said  intended 

streets,"  meaning  Houghton  Place  and  the  other  street  parallel 
to  it. 

It  appeared  that  in  the  draft  of  this  deed,  prepared  by  the  pur- 
'chaser,  the  blank  was  filled  up  with  the  words  "  six  feet ;  *'  bat 
these  words  were  struck  out  by  a  clerk  of  the  vendor's  solicitor,  and 
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no  explanation  was  given  of  the  object  of  the  erasure,  or  of  the       Child 
covenant  being  left  in  blank.  Douglas. 

In  1853,  the  plaintiff  John  Child  purchased  from  the  said  Godfrey 
Wright  (who  had  survived  Charles  Swaine  Wright)  and  from  John 
Hamerton,  the  trustee  of  the  power  of  sale  in  the  said  settlement, 
another  portion  of  the  land  therein  comprised,  which  was  only 
divided  from  the  back  of  the  house  built  by  the  defendant  on  the 
land  sold  to  him  by  the  said  Back  Road,  and  abutted  to  the  east 
upon  Houghton  Place.  This  plot  was  conveyed  to  the  plaintiff  *by  [  *o«3  ] 
the  said  John  Hamerton,  with  the  concurrence  of  the  said  G.  Wright 
in  exercise  of  the  power  of  sale  and  exchange  in  the  said  settle- 
ment ;  and  in  the  deed  of  conveyance  was  contained  a  covenant  by 
the  plaintiff  with  the  said  Godfrey  Wright  not  to  erect  any  building 
of  any  description  upon  the  land  purchased,  within  the  distance  of 
six  feet  from  the  causeway  or  footpath  in  Houghton  Place. 

Upon  the  negotiation  of  the  plaintiff's  purchase  his  agent  inquired 
from  the  agent  of  Godfrey  Wright  upon  what  conditions  the  land 
was  to  be  sold,  and  was  informed  that  the  purchasers  would  not  be 
allowed  to  build  nearer  than  six  feet  to  Houghton  Place;  and  a 
plan  of  the  land  was  shown  to  him,  on  which  a  line  was  drawn  on 
either  side  of  Houghton  Place,  which  was  marked  as  the  building 
line,  and  indicated  that  the  buildings  were  to  be  six  feet  distant 
from  the  causeway  of  that  street. 

Upon  the  land  so  purchased  the  plaintiff  built  a  dwelling  house, 
one  side  of  which  was  close  to  the  Back  Boad,  and  the  front  towards 
Houghton  Place,  but  at  a  distance  of  six  feet  from  the  causeway. 

No  complaint  was  made  of  the  wall  five  feet  high  which  had  been 
built  up  to  Houghton  Place  by  the  defendant ;  but  in  the  present 
year  he  began  to  raise  this  wall,  and  had  built  it  two  feet  higher, 
intending  to  carry  it  to  the  height  of  fifteen  feet,  and  threatening, 
if  any  objection  were  made,  to  raise  it  to  the  height  of  his  house. 

The  plaintiff  objected  to  this,  and,  after  some  correspondence 
between  their  solicitors,  the  present  bill  was  filed,  for  an  injunction 
to  restrain  the  defendant  and  his  servants,  agents,  and  workmen, 
from  proceeding  with  the  building  of  the  said  wall  from  the  north- 
east corner  of  his  said  dwelling  house,  within  the  distance  of  six 
feet  from  *Houghton  Place,  and  from  allowing  the  wall  already  [  •bw  ] 
erected  on  the  plot  of  land  of  the  defendant,  within  the  said  distance, 
to  continue  thereon,  and  from  erecting  any  other  building  upon  the 
said  plot  of  land  within  the  said  distance. 

The  plaintiff  had  obtained  an  interim  injunction  ex  paHe^  and 

47—2 
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Child       now  moved  with   notice  for  an  injunction  m  the  terms  of  the 

r. 

DouoLAB.     prayer. 

It  was  in  evidence  that  the  basement  of  the  plaintiff's  own  house 
projected  two  inches  and  a-half  within  the  distance  of  six  feet  from 
Houghton  Place,  and  he  had  built  a  porch  which  projected  ten 
inches  farther. 

The  defendant's  covenant  was  stated  in  the  bill  as  a  perfect 
covenant  not  to  build  within  "  six  feet  *'  of  the  streets.  The  facts 
concerning  the  blank  in  the  covenant  appeared  from  the  affidavits 
only. 

Mr.  holt  J  Q.C.,  and  Mr.  Mackeson  for  the  plaintiff: 

A  general  plan  having  been  laid  out  for  building  upon  this  land, 
and  the  defendant  having  entered  into  this  agreement  in  pursuance 
of  that  general  plan,  the  plaintiff,  having  subsequently  bought  part 
of  the  rest  of  the  land  upon  the  faith  of  it,  is  entitled  to  restrain 
any  breach  of  this  covenant  by  the  defendant.  The  blank  in  the 
deed  is  of  no  importance,  as  the  contract  in  pursuance  of  which 
that  deed  was  made  is  perfect :  Coles  v.  Sims  (l). 

Mr.  Daniel,  Q.C.,  and  Mr.  Amphlett,  contra. 

(Yice-Changellor  :  I  will  not  trouble  you  as  to  the  mandatory 
part  of  the  injunction.) 

[565]  *  *  It  does  not  appear  what  land  was  intended  to  have  the 
benefit  of  this  covenant,  for  that  is  not  definitely  shown  by  either 
the  contract  or  the  deed.  And  the  vendors  in  this  case  have  entered 
into  no  reciprocal  covenants  as  in  Whatman  v.  Gibson  (2),  where  the 
relief  now  sought  was  granted.  But  supposing  these  objections 
removed,  the  plaintiff  can  claim  no  benefit  from  this  covenant,  for 
at  best  he  is  an  assign  of  those  entitled  to  the  land  in  default  of 
appointment,  and  there  is  no  sort  of  privity  between  the  different 
assigns  of  different  portions  of  this  land ;  but  the  vendors  might 
release  any  of  them  from  his  covenant.  In  Roper  v.  Williams  (3), 
Lord  Eldon  says, ''  The  landlord  in  such  cases  is  stipulating,  not 

[  *566  ]  only  for  his  own  benefit,  but  for  the  benefit  of  all  the  ^tenants  in 
that  neighbourhood.  If,  therefore,  the  landlord  in  some  particular 
instances  lets  loose  some  of  his  tenants,  he  cannot  come  into 
equity  to  restrain  others  from  infringing  the  covenant  to  whom  he 
has  not  given  such  a  license."    Further,  it  is  a  doubtful  question 

(1)  Supra,  p.  627.  (3)  23  E.  B.  169  (T.  &  E.  18). 

(2)  47  E.  E.  214  (9  Sim.  196). 
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of  law  whether  what  has  been  done  is  or  not  a  breach  of  the       child 

covenant,  and  therefore  this  Court  will  not  interfere  by  injunction,     douglas. 

And  lastly,  the  plaintiff  and  his  vendors,  by  allowing  the  defendant 

to  raise  this  wall  to  the  height  of  five  feet  without  objection,  and 

the  plaintiff  by  building  his  own  house  in  some  respects  contrary  to 

his  own  similar  covenant,  have  precluded  themselves  from  obtaining 

the  relief  now  sought. 

(The  Yicb-Chancellor  :  I  do  not  think  that  there  has  been  such 
an  acquiescence  as  to  prevent  the  plaintiff  now  applying  for  an 
injunction  to  prevent  the  wall  being  carried  to  the  height  that  is 
proposed.) 

Mr.  Holt,  Q.C.,  in  reply. 

The  Vige-Ghangellor  reserved  his  judgment. 

Vioe-Changbllor  Sir  W.  Page  Wood  :  •^'♦y  »• 

This  was  a  motion  to  restrain  the  defendant  from  erecting  any 
building  contrary  to  his  covenant  in  his  purchase  deed.  I  will  first 
consider  the  question  as  though  the  covenant  actually  existed  in 
the  form  in  which  it  is  pleaded.  Assuming  it  to  be  as  stated  in  the 
bill,  there  would  be  a  plain  and  distinct  covenant  by  the  defendant 
with  the  Wrights,  who  had  a  general  power  of  appointment  over  the 
property  under  a  settlement,  and  had  appointed  part  to  him  in  fee 
simple,  to  the  effect,  that  he  would  not  erect  any  building  on  the 
land  so  appointed  within  the  distance  of  six  feet  from  the  road  called 
Houghton  Place. 

The  first  question  would  then  be  upon  the  construction  of  the  [  567  ] 
covenant,  and  I  should  have  no  doubt  that  a  covenant  of  that  kind 
would  preclude  the  erection  of  the  whole  extent  of  the  wall  which 
the  defendant  is  building  to  the  height  of  fifteen  feet.  Whether, 
considering  the  way  which  the  Court  regards  cases  of  this  kind,  the 
covenant  would  extend  to  prevent  the  erection  of  such  a  wall  five 
feet  high  may  be  doubtful.  I  do  not  think  it  would  prevent  the 
building  of  such  a  wall  to  the  height  of  two  feet,  or  putting  iron 
railing  thereon ;  nor  that,  upon  any  reasonable  construction  of 
such  a  covenant,  it  would  be  infringed  by  the  projection  of  the 
plaintiff's  doorway,  though  built  of  brick,  one  foot  beyond  the  pre- 
scribed limits,  and  still  less,  by  the  basement  or  foundation  of  his 
house,  which,  for  the  height  of  one  foot  and  a  half,  projects  two 
inches  too  far,  the  rest  of  the  front  of  his  house  being  thrown  back 
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Child  to  the  required  distance  of  six  feet ;  but,  the  object  being  to  have 
DouGLAB.  one  uniform  range  of  buildings,  I  am  of  opinion  that  the  defendant 
cannot  be  allowed  to  erect  this  wall,  as  he  is  now  doing,  to  the 
height  of  fifteen  feet,  quite  up  to  the  road.  Suppose  that  every 
individual  who  has  bought  land  along  this  street  did  the  same,  the 
character  of  the  row  would  be  much  altered,  and  the  light  and  air 
and  general  comfort  of  the  houses  would  be  considerably  interfered 
with  by  walls  of  this  kind,  which  I  have  no  doubt  are  buildings 
within  the  meaning  of  the  covenant. 

Several  ingenious  arguments  have  been  offered  by  the  defendant's 
counsel  upon  the  title  to  this  property.  The  whole  property  was 
originally  comprised  in  a  settlement,  by  which  the  first  use  was 
limited  to  such  persons  as  Godfrey  Wright  and  Charles  Swaine 
Wright  should  jointly  appoint;  and  then  there  were  a  series 
of  limitations  under  which  the  survivor  of  them  took  the 
property  for  life,  with  remainders  over,  and  with  a  power  to  a 
[  •ses  ]  trustee,  with  *his  consent,  to  sell  or  exchange.  It  is  argued,  that 
the  conveyance  of  part  of  this  land  to  the  defendant  Douglas,  having 
been  made  under  the  operation  of  the  joint  power  of  the  Wrights, 
and  his  covenant  having  been  entered  into  with  the  donees  of  the 
power  only,  it  in  no  way  binds  the  land  with  regard  to  those  persons 
who  come  in  subject  to  the  power  under  the  limitations  in  the 
settlement;  and  therefore,  although  the  question,  whether  the 
covenant  runs  with  the  land  may  be  immaterial,  in  no  sense  can 
the  covenantees  be  considered  to  be  trustees  of  the  covenant  for  the 
persons  who  take  under  the  subsequent  limitations.  I  think,  how- 
ever, that  any  remainderman,  for  example  Godfrey  Wright,  the 
tenant  for  life,  would  be  extremely  surprised  if  he  were  told,  that, 
though  he  had  joined  in  executing  this  conveyance  and  imposing 
this  condition  on  the  purchaser,  yet,  when  he  came  into  possession 
of  the  rest  of  the  property  under  the  settlement,  the  whole  benefit 
of  this  condition,  which  he  had  endeavoured  to  obtain,  was  at  an 
end,  and  that  he  could  have  no  advantage  from  it:  except  it  might 
be  in  the  case  of  Godfrey  Wright,  that  the  covenant  might  survive 
to  him  at  law. 

The  real  truth  is,  that  the  Court  invariably  regards  stipulations 
of  this  kind  with  reference  to  the  benefit  to  the  property  which  is 
reserved  by  the  vendor ;  and,  looking  at  every  possible  analogy, 
even  at  law,  I  think  I  am  bound  to  hdld,  that  a  covenant  of  this 
kind,  though  not  strictly  a  reservation,  is  yet  so  analogous  to  it, 
that  it  would  clearly  enure  to  the  benefit  of  all  parties  interested 
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under  the  settlement,  like  the  reservation  of  a  right  of  way  in  a       child 
similar  conveyance.    There  was  a  learned  discussion  in  Isherwood     douglas. 
V.  Oldknow{\)  upon  this  subject,  and  it  was  there  held,  that,  even 
at  law,  a  remainderman  in  such  cases  must  be  treated  as  an  assign 
of  the  covenantee,  for  *a  reason  which  would  be  applicable  equally      [  ♦669  ] 
to  this  case,  and  which  will  remove  the  objection  in  the  case  of  a 
party  even  coming  into  possession  under  an  adverse  title  in  con- 
sequence of  the  uses  of  the  settlement  having  failed.    It  was  there 
held,  that  all  the  estates  under  a  settlement,  and  by  the  exercise 
of  the  powers  therein  contained,  take  effect  as  from  the  settlor  him- 
self, and  they  are  one  series  of  uses  limited  by  the  settlement.    In 
this  case  those  uses  having  been  so  limited,  and  there  being  a  power 
to  dispose  of  the  whole  fee  simple,  the  parties  who  exercised  that 
power  as  to  the  land  sold  to  the  defendant  having  reserved  the 
benefit  of  this  covenant,  it  operates  for  the  advantage  of  all  persons 
coming  in  under  the  uses  of  the  settlement,  including  the  appointees 
under  the  power  of  sale  and  exchange,  and  therefore  they  are 
entitled    to    have    this  agreement    for    their  benefit  specifically 
performed  by  an  injunction  in  equity.     That  will  give  the  title  to 
the  persons  who  conveyed  to  the  plaintiff  in  such  a  manner  that 
he  must  also  have  a  right  to  insist  upon  the  benefit  of  this 
covenant. 

Another  objection  which  has  been  made  is,  that  there  were  no 
reciprocal  covenants  from  the  parties  interested  in  the  rest  of  the 
land  for  the  benefit  of  the  purchaser  of  a  particular  portion,  as  it 
was  said  was  the  case  in  Wluttman  v.  Gt6<on(2),  but  only  this 
covenant  by  the  purchaser  with  the  owner  of  the  rest  of  the  land 
which  was  unsold,  that  the  particular  purchaser  should  be  bound 
not  to  make  certain  erections  upon  the  land  which  he  had  pur- 
chased, leaving  it  open  to  the  owner  of  the  unsold  land  to  make  or 
abandon  the  projected  street,  and  to  impose  or  not  to  impose  upon 
future  purchasers  from  him  a  similar  condition.  But  I  think  that 
this  is  no  real  objection.  It  only  amounts  to  this,  that  the  defen- 
dant Douglas  has  *covenanted  with  the  vendor  not  to  perform  [•67o] 
certain  acts,  and  has  not  thought  fit  to  make  the  vendor  enter 
into  a  covenant  with  him  to  take  similar  covenants  from  future 
purchasers  of  the  remaining  land. 

The  reciprocal  advantage  here  obtained  by  Douglas  is,  really,  the 
conveyance  of  the  land ;  and  it  cannot  be  said,  that,  for  want  of  a 
reciprocal  benefit  which  he  did  not  stipulate  for,  he  cannot  be 
(1)  16  E.  E.  305  (3  M.  &  S.  382).  (2)  47  B.  R.  214  (9  Sim.  196). 
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Child  compelled  to  perform  that  which  he  has  expressly  covenanted  to 
Douglas.  ^0-  The  case  of  Tidk  v.  Moxhay  (1)  was  in  this  respect  a  case  of  a 
similar  description.  Tulk  had  not  bound  himself  to  the  purchaser 
from  him  of  Leicester  Square,  but  the  purchaser  had  bound  him- 
self to  Tulk  to  keep  the  square  in  good  order.  Tulk  did  not 
covenant  to  keep  houses  built  round  the  square,  nor  that  the 
persons  who  had  houses  should  be  compelled  to  pay  a  reasonable 
compensation  for  keeping  the  square  in  order.  And  at  the  Bolls  (2) 
it  was  used  as  an  argument  against  the  covenant  being  enforced, 
that  this  was  not  secured ;  and  it  was  contended  that  for  that 
reason  the  inclosure  had  been  allowed  to  get  out  of  order,  and  that 
there  was  in  that  sense  no  reciprocity ;  but  this  argument  was  of 
no  avail ;  and  if  Tulk  had  afterwards  assigned  the  remaining  land 
to  others,  the  parties  to  whom  he  assigned  would  no  doubt  have 
had  a  right  to  have  the  agreement  specifically  performed,  by  an 
injunction  to  restrain  the  purchaser  of  the  square  from  allowing  it 
to  remain  in  its  neglected  condition. 

In  this  case  it  is  not  necessary  to  carry  it  so  far,  for  the  plaintiff 
has  himself  entered  into  a  similar  covenant.  If  the  defendant 
Douglas  were  pressed  to  perform  this  covenant  by  the  owners  of 
other  property,  who  had  not  entered  into  similar  covenants,  it  is 
[  *o7i  ]  possible  that  he  might  *have  a  right  to  say  "  I  am  released  from 
my  engagement."  But  he  has  acquired  certain  easements  upon  the 
unsold  property,  for  instance,  a  right  of  way  over  the  intended  new 
road  in  front  of  the  houses ;  and  it  may  be  doubtful  under  these 
circumstances  whether  he  would  be  entitled  to  insist  that  it  was 
part  of  his  contract  that  the  whole  property  should  be  placed  under 
similar  conditions  to  those  by  which  he  was  bound. 

Then  it  is  argued,  that  if  the  landlord  assign  to  other  persons 
the  reserved  property,  the  assigns  cannot  have  the  benefit  of  this 
covenant.  But  that  was  the  very  case  of  Whatman  v.  Gibson  (a). 
Each  party  there  was  an  assign  under  those  who  were  parties  to 
the  original  covenant ;  and  though  there  were  reciprocal  covenants 
in  that  case,  yet  there  can  be  no  doubt,  supposing  that  the  plaintiff 
there  had  been  the  purchaser  of  the  last  house,  and  the  vendor  had 
entered  into  no  covenants  with  him,  he  would  still  have  been 
entitled  to  the  benefit  of  the  defendant's  covenant. 

I  have  felt  some  difficulty  throughout  in  seeing  how  reciprocity 
could  have  any  thing  to  do  with  the  question.    Where  part  of  the 

(1)  78  R.  E.  289  (2  Ph.  774).  (3)  47  B.  R.  214  (9  Sim.  196). 

(2)  78  R.  B.  289  (11  Beav.  578). 
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remaining  property  of  tlie  original  vendor  has  been  sold  to  another  Child 
person,  who  must  be  considered  to  have  bought  the  benefit  of  the  douolab. 
former  purchaser's  covenant,  and  more  especially,  when  the  subse- 
quent purchaser  has  entered  into  a  similar  covenant  on  his  own 
part,  he  must  be  considered  to  have  done  this  in  consideration  of 
those  benefits,  and  even  whether  he  actually  knew  or  was  ignorant 
that  this  covenant  was  in  fact  inserted  in  the  other  purchase  deeds, 
because  he  must  be  taken  to  have  bought  all  the  rights  connected 
with  his  portion  of  the  land. 

My  attention  was  called  during  the  argument  to  the  case  of  Roper  [  572  ] 
V.  Williams  (i),  in  which  Lord  Eldon  observed,  that,  in  the  case  of 
the  Duke  of  Bedford's  leases,  containing  covenants  similar  to  the 
present,  if  the  landlord  had  released  ^ome  of  the  tenants  from  their 
covenants,  all  would  have  been  set  free ;  and  therefore  it  was 
argued,  that  it  cannot  be  said  that  the  purchasers  of  the  different 
portions  of  the  land  had  any  specific  rights  against  one  another, 
but  only  as  between  themselves  and  the  landlord,  and  that  he  alone 
would  have  the  power  of  releasing  this  covenant.  That  only 
amounts  to  this,  that  the  Duke  of  Bedford  might  release  the 
covenant  if  the  party  who  entered  into  the  covenant  did  not,  as  in 
this  case  he  did  not,  secure  a  reciprocal  covenant  from  the  landlord 
that  he  would  cause  the  other  tenants  to  enter  into  similar 
covenants.  But  if  he  had  taken  such  a  covenant  from  the  land- 
lord, or  if  the  landlord  had  afterwards  made  grants  of  other  portions 
of  the  land,  in  which  the  tenants  had  entered  into  like  covenants 
with  him,  as  here,  then,  if  the  landlord  released  the  covenant  of 
the  first  tenant,  the  others  might  be  entitled  to  say  that  the  whole 
scheme  was,  that  there  should  be  a  system  of  uniformity  through- 
out the  land  to  be  built  on  ;  and  if  the  vendor  released  one  tenant 
from  such  a  covenant,  the  others  would  have  a  right  to  claim 
similar  releases.  However,  I  think  that  the  better  view  is,  that 
the  landlord,  in  such  a  case,  having  secured  from  the  purchaser  or 
lessee  of  part  a  particular  benefit  in  respect  of  all  the  land,  if  he 
afterwards  sell  the  rest  of  that  land,  he  must  be  taken  to  sell  the 
benefit  of  that  covenant  also;  and  that  was  the  effect  of  the  decision 
in  Wliatinan  v.  Oibson  (2). 

Then,  something  was  said  about  the  land  which  was  intended  to 
have  the  benefit  of  this  covenant  not  being  sufficiently  ^defined  ;     .  [  *578  ] 
but  I  find,  that,  in  the  conveyance,  the  line  of  road  is  distinctly 
marked,  and  the  right  of  the  appointors  to  use  the  road  in  front  of 

(1)  23  R.  R.  169  (T.  &  R.  18).  (2)  47  R  R.  214  (9  Sim.  196). 
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Child       these  premises,  and  the  right  of  the  defendant  to  use  the  road  over 

DoouLAB.     the  rest  of  the  property  is  secured  by  express  stipulation;  and, 

certainly,  as  to  the  adjoining  plot  of  land,  I  can  see  little  difficulty 

in  saying  that  this  plot  at  least  was  one  in  respect  of  which  the 

benefit  was  reserved. 

With  regard  to  the  question  of  acquiescence,  the  wall  having  been 
built  originally  to  the  height  of  five  feet,  does  create  some  difficulty ; 
for  though  the  erection  of  a  wall  two  feet  high,  with  iron  railings 
upon  it,  would  not  justify  the  Court  in  interfering ;  yet,  when  the 
wall  is  built  as  high  as  five  feet,  it  comes  so  near  to  what  would 
be  an  infringement  of  the  covenant,  as  to  occasion  considerable 
doubt.  At  the  same  time  it  must  be  remembered,  that  this  wall 
was  built  only  as  a  boundary  wall,  when  there  were  no  buildings 
on  the  adjoining  plot.  And  although,  during  its  erection,  an 
injonction  might  possibly  have  been  obtained  to  prevent  its  being 
built,  I  think  that  is  so  doubtful  that  it  would  be  too  strong  to  say^ 
that  not  interfering  to  prevent  its  being  built  has  occasioned  a 
waiver  of  the  covenant. 

There  remains  the  question  upon  the  form  of  the  pleadings,  upon 
which  there  is  some  difficulty.  I  do  not  think  that  it  would  be 
necessary  that  the  bill  should  ask  to  rectify  this  conveyance ;  but 
the  bill  states,  that  it  contained  a  covenant  not  to  erect  any  building 
on  the  land  within  the  distance  of  six  feet  from  Houghton  Place ; 
and  that  is  not  the  fact,  for  a  blank  is  in  truth  left  in  the  covenant 
in  the  place  of  the  words  "  six  feet." 

The  affidavit  states  the  facts  as  they  are,  and  not  as  they  are 
[  *o74  ]  pleaded.  If  it  had  been  properly  pleaded,  I  should  *have  had  no 
doubt  about  the  case  upon  the  evidence  before  me.  The  original 
contract  was,  not  to  build  within  six  feet  of  the  road.  In  the  deed, 
the  distance  in  the  covenant  was  left  in  blank.  The  draft  is  pro- 
duced, from  which  it  appears,  that  the  words  "  six  feet "  were  stniek 
out  by  a  clerk  of  the  solicitor  employed  for  the  vendors,  and  not  an 
authorised  agent  of  the  vendors.  There  is  evidence,  that  there  was 
no  intention  of  departing  from  the  agreement  in  any  respect  in  the 
conveyance.  The  clerk  who  made  the  alteration  has  been  applied 
to  to  make  an  affidavit  in  explanation,  but  he  has  declined  to  do  so. 
The  solicitors  on  the  other  side  have  been  in  communication  with 
him,  and  do  not  seem  to  have  asked  him  to  give  any  evidence 
concerning  the  matter.  I  must,  therefore,  conclude,  as  I  decided 
upon  a  similar  question  in  Coles  v.  Si7n8{i),  that  the  presumption 

(1)  Stqyra,  p.  527. 
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is,  that  no  explanation  can  be  given  favoarable  to  the  defendant's       child 

I* 

^*®®"  Douglas. 

Bat  I  can  make  no  order  upon  these  pleadings,  as  they  do  not 
confess  and  avoid  this  defect  in  the  conveyance  to  the  defendant. 
I  will  give  immediate  leave  to  amend  the  bill,  by  stating  the  facts 
as  they  are  stated  in  the  affidavits,  without  prejudice  to  the  existing 
notice  of  motion. 

The  amendments  having  been  made,  on  application  ex  parte : 

On  this  day  the  motion  for  an  interlocutory  injunction  was  Juns2. 
renewed  upon  additional  evidence  to  explain  the  blank  in  the  deed.  ~~, 
The  original  plan  of  the  estate  was  also  exhibited,  on  which  the 
streets  were  marked,  and  the  limits  within  which  buildings  were 
to  be  erected  on  the  land,  according  to  the  agreements ;  and  it 
was  sworn  that  this  plan  was  shown  by  Mr.  Wright's  agent  to 
Mr.  Child's  agent  on  the  occasion  of  his  negotiating  for  the  purchase 
of  the  plot  of  land  sold  to  Mr.  Child.  The  solicitors  of  the  Messrs. 
Wright  also  gave  evidence  that  they  always  declined  to  allow  the 
Messrs.  Wright  to  covenant  with  purchasers  of  parts  of  the  land, 
"  either  to  enforce  existing  covenants  which  other  purchasers  may 
have  entered  into  with  them  as  to  building  or  otherwi^,  or  to 
obtain  from  such  future  purchasers  such  stipulations  or  covenants 
in  their  contracts  or  conveyances  on  future  sales ; "  but  there  was 
no  evidence  that  the  Messrs.  Wright  had  ever  been  asked  by  a 
purchaser  to  enter  into  a  covenant  to  that  efifect,  and  had  refused 
to  do  so. 

The  case  was  again  argued  by  the  same  counsel,  and  his  Honour 
gave  judgment  as  follows : 

Yicb-Chancbllor  Sir  W.  Page  Wood: 

I  retain  my  former  opinion,  that,  when  a  person  sells  property  of 
this  kind  to  a  purchaser,  who  knows,  as  I  must  take  *the  plaintiff  [  *o76  ] 
here  to  have  known,  that  other  parties  were  bound  by  covenants 
similar  to  his  own,  the  purchaser  is  entitled  to  the  benefit  of  those 
covenants.  Here  the  purchaser's  agent  saw  a  plan  showing  the 
limit  within  which  buildings  were  to  be  erected  on  the  land,  and 
that  he  was  not  to  build  within  six  feet  of  a  certain  road,  and  he 
purchased  upon  the  terms  of  a  printed  form  of  contract  relating  to 
all  the  land,  and  he  was  aware  that  some  of  the  property  laid  out 
for  building  was  in  the  hands  of  the  vendors,  and  that  one  plot 
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Child       bad  been  already  sold  and  built  upon  according  to  the  general 

Douglas,     scheme;  taking  all  these  facts  together,  the  purchaser  must  be 

taken  to  have  known  that  the  piece  of  land  already  sold  to  Douglas 

had  been  sold  upon  the  same  terms  as  to  building ;  and  he  most  be 

assumed  to  have  purchased  with  that  knowledge,  upon  the  terms 

contained  in  his  printed  contract  and  deed  of  conveyance,  one  of 

which  was,  that  he  would  not  build  within  six  feet  from  Houghton 

Place,  the  street  laid  out  upon  the  plan.    But  assume  that  he  did 

not  know  under  what  stipulations  the  defendant  had  so  purchased. 

The  defendant's  agreement  was  in  fact  exactly  similar  to  that  of 

the  plaintiff,  but  the  conveyance  to  the  defendant,  as  it  happened, 

omitted  in  the  covenant  not  to  build,  the  important  words  "  six 

feet,"  fixing  the  limits  of  such  restraint.     The  whole  question  is, 

whether,  when  the  plaintiff  purchased,  buying,  as  I  have  held  he 

did,  all  the  rights  of  his  vendors  relating  to  the  land,  his  vendors 

had  at  the  time  a  right  to  restrain  the  defendant  Douglas  from 

building  contrary  to  the  terms  of  his  agreement;    for  I  am  of 

opinion  that  the  plaintiff  is  entitled  to  insist  upon  having  whatever 

rights  or  powers  relating  to  the  land  were  vested  in  the  vendors  at 

the  time  when  they  sold  it  to  him  ;  and  that,  from  the  time  of  his 

purchase  it  became  impossible  for  the  vendors  to  alter  their  position 

with  regard  to  the  defendant  Douglas,  the  former  purchaser  of  part 

of  the  land,  so  as  to  affect  their  rights  as  against  him.      That 

[  *577  ]      reduces  the  matter  to  the  simple  question,  ^whether,  at  the  time  of 

the  plaintiff's  purchase,  the  vendors  could  have  enforced  by  any 

remedy  whatever,  at  law  or  in  equity,  this  restriction  as  against  the 

defendant  Douglas.      The  question  would   be,   not  whether   the 

vendors  could  sue  upon  the  imperfect  covenant,  nor  whether  they 

could  enforce  the  agreement,  it  being  superseded  by  the  conveyance; 

but  whether  by  any  mode  they  could  restrain  Douglas  from  building 

within  six  feet  from  the  road.    Now  it  seems  to  me  that  they  were 

in  a  position  to  have  the  conveyance  rectified  pursuant  to  the 

contract.    I  think,  upon  the  evidence  now  before  me,  that  there 

was  never  any  intention  of  departing  from  the  contract,  but  that 

the  blank  in  the  covenant  was  occasioned  by  an  accident,  against 

the  consequences  of  which  a  court  of  equity  would  relieve.     (His 

Honour  examined  the  evidence  and  continued :)   It  is  plain  that 

there  was  no  intention  to  release  this  covenant,  from  the  very  fact 

that  it  was  left  in  the  deed  when  it  might  have  been  struck  ont 

altogether,  if  that  had  been  the  desire.     The  defendant  by  his 

answer  very  fairly  admits  that  he  had  no  intention  one  way  or  the 
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other.     I  think  it  is  clear,  that  it  was  only  an  accident,  and  that       Child 

the  vendors,  when  they  discovered  it,  which  they  appear  not  to     douqlas. 

have  done  before  the  commencement  of  this  dispute,  had  a  right  to 

have  it  rectified.     It  is  said,  that  this  is  not  a  suit  for  that  purpose, 

and  that  Mr.  Wright,  the  covenantee,  is  not  a  party  to  it ;  but  the 

authorities  have  gone  thus  far,  that  persons  taking  by  assignment 

from  a  covenantee  in  these  cases  are  able  to  enforce  their  rights 

against  assigns  of  the  covenantor,  without  bringing  the  original 

covenanting  parties  before  the  Court,  even  where  the  covenant  does 

not  run  with  the  land.     Therefore,  it  is  not  necessary  for  this 

plaintiff  to  bring  his  vendors  here,  or  to  have  the  conveyance 

rectified ;  but  the  only  question  is,  whether  he  has  a  right  to  say 

that  this  particular  building  should  not  be  erected.    If  I  find  that 

at  the  time  of  the  sale  to  him  there  was  clearly  a  right  to  insist 

♦upon  the  covenant  being  rectified  and  observed,  as  the  Court  does      [  *o78  ] 

not  require  the  parties  who  have  the  legal  right  to  be  before  it,  the 

jurisdiction  being  altogether  equitable,  I  can  say  that  this  equity 

still  remains  for  the  present  plaintiff,  and  therefore  he  has  a  right 

to  an  injunction  to  restrain  the  building  of  the  wall  until  further 

order ;  but  I  can  make  no  order  upon  an  interlocutory  application 

as  to  that  part  of  the  motion  which  relates  to  pulling  down  what 

has  already  been  built. 

[On  appeal  (6  D.  M.  &  6.  789),  the  Lords  Justices  dissolved  the 
interim  injunction  on  the  ground  of  acquiescence,  reserving  their 
decision  on  all  the  questions  raised  until  the  hearing.  The  following 
judgments  were  delivered  by  them  :] 

The  Lord  Justice  Knight  Bruce:  [5D. m.ag. 

740] 

This  is  not  a  case  of  nuisance  or  of  apprehended  or  intended 
nuisance,  and  therefore  all  considerations  peculiarly  belonging  to 
such  a  case  are  irrelevant  to  the  present.  The  dispute  is,  as  to  a 
supposed  violation  of  a  contract,  alleged  on  one  side  and  denied  on 
the  other ;  and  the  points  for  decision  at  the  hearing  of  the  cause 
will  be :  first,  whether,  by  the  covenant  mentioned  in  the  bill  or 
by  any  other  contract,  the  defendant  has  bound  himself  not  to  build 
upon  a  piece  of  ground,  six  feet  wide,  intervening  between  the  front 
of  his  house  and  the  causeway;  secondly,  whether  (if  he  has),  a 
boundary  or  fence  wall,  five  feet  or  fifteen  feet  high  (as  the  case 
may  be),  is  a  breach  of  the  covenant  or  contract  (if  any) ;  thirdly, 
whether,  if  there  is  such  a  covenant  or  contract  which  is  binding  on 
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Child  the  defendant,  the  plaintiff  is  a  person  who  is  entitled  to  sue  upon  it 
Douglas.  ^^  *^  enforce  it ;  fourthly,  whether,  if  the  plaintiff  is  otherwise  right, 
the  circumstance  that,  for  several  years  before  the  filing  of  the 
bill,  the  hall,  the  heightening  of  which  is  complained  of,  existed  to 
the  height  of  five  feet,  does  or  does  not  constitute  such  a  case  of 
acquiescence,  on  the  part  of  the  plaintiff,  as  to  preclude  any  inter- 
ference of  the  Court,  at  least  on  an  interlocutory  application  such 
as  the  present  is. 
[  *74i  ]  As  to  three  of  these  four  points,  the  present  impression  *upon 

my  mind,  on  the  materials  before  the  Court,  is  unfavourable  to  the 
plaintiff's  case.  Still,  if  the  act  intended  to  be  done  by  the  defen- 
dant were  one  which,  if  completed,  would  substantially  or  seriously 
prejudice  the  plaintiff  or  his  house,  I  should  probably  have  been 
disposed,  even  with  the  view  which  I  take  of  three  of  the  points,  to 
interfere  by  injunction  until  the  question  in  dispute  could  be  decided 
at  the  hearing. 

But,  considering  that  what  is  intended  by  the  defendant  is  not 
substantially  mischievous,  not  seriously  prejudicial  to  the  plaintiff, 
and  having  the  impression,  which  I  now  have,  that  he  will  probably 
not  ultimately  succeed,  I  apprehend  that  it  is  better  not  to  interfere 
on  the  present  occasion  by  injunction,  but  to  direct  the  motion  to 
stand  over  till  the  hearing,  the  defendant  undertaking  not  in  the 
meantime  to  carry  the  wall  higher  than  fifteen  feet  six  inches,  and  to 
abide  by  any  order  which  the  Court  may  make  as  to  removing  what 
he  has  or  shall  have  built.  It  must  be  understood,  that  this  is  dealt 
with  as  an  interlocutory  application  only,  and  that  the  Court,  will 
consider  itself  at  liberty  to  decide  every  point,  at  the  hearing,  as  it 
may  then  think  just. 

The  Lobd  Justicb  Turnbb  : 

This  case  raises  questions  of  importance,  which  will  have  to  be 
decided  at  the  hearing.  The  plaintiff  has  elected  that  the  cause 
shall  not  now  be  heard,  and  the  question  therefore  now  to  be  decided 
is  chiefly  one  of  comparative  inconvenience.  On  the  plaintiff's  side 
there  is  the  obstruction  to  the  view  from  his  house,  while  on  the 
part  of  the  defendant  there  is  the  inconvenience  of  being  overlooked. 
It  is  difficult  to  decide,  on  which  side  the  balance  of  these  incon- 
veniences turns.  But  the  plaintiff  is  the  person  applying  for  an 
injunction,  and  it  is  on  him  that  the  burden  Ues  of  showing  that 
[  *7i2  ]  his  inconvenience  ^exceeds  that  of  the  defendant.  He  must  make 
out  a  case  of  comparative  inconvenience,  entitling  him  to  the 
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interposition  of  the  Court.  In  my  opinion  he  has  failed  to  do  so,  Child 
and  that  ground  alone  seems  to  me  to  be  sufficient  to  dispose  of  the  pouglab. 
present  application.  But  in  addition  to  that  ground,  there  is  the 
fact  that  the  wall  has  existed  to  the  height  of  five  feet  ever 
since  1847,  six  years  before  the  plainti£f  became  the  purchaser 
of  the  land  in  respect  of  which  he  claims  the  right  under  the 
covenant.  The  persons,  therefore,  through  whom  the  plaintiff 
claims,  allowed  the  alleged  breach  of  covenant  to  exist  without 
seeking  relief,  either  here,  or  in  damages,  for  six  years,  before 
the  plaintiff's  title  accrued.  I  think  this  is  of  great  importance, 
more  particularly  having  regard  to  the  facts  of  this  case,  one  of 
which  is,  that  the  limitation  of  the  distance  within  which  buildings 
were  to  be  erected  was  left  in  blank  in  the  deed. 

The  lapse  of  six  or  eight  years  without  any  attempt  to  inter- 
fere tends  strongly,  I  think,  to  show  that  the  blank  may  have 
been  the  result  of  an  arrangement  leaving  the  limit  undefined. 
Whether,  therefore,  on  the  ground  of  convenience  or  of  acquies- 
cence, I  think  that  a  case  is  not  made  for  the  interference  of  the 
Court  on  an  interlocutory  application.  It  is  said,  that  a  wall  of 
five  feet  is  not  so  great  an  inconvenience  as  one  of  fifteen,  and  that 
acquiescence  in  one  is  not  acquiescence  in  the  other.  But  an  action 
might  have  been  brought,  and  when  there  has  been  that  sort  of 
acquiescence,  the  Court  ought  not,  I  think,  to  grant  an  interlocutory 
injunction. 

[The  suit  now  came  on  to  be  heard,  as  reported  in  2  Jur.  N.  S.  950.] 
Roll  and  Mackeaon^  for  the  plaintiff,  cited  Coles  v.  Sims  (!)•  i856. 

April  10,  25. 

Daniel   and  Aviphlett,  for  the   defendant,  cited   Patching  v.         

Dubbins  (2) ;  Lord  Jenham  v.  Child  (a) ;  Whutnian  v.  Oibson  (4) ;  and  ^  ^  ^96i  j^'  ^' 
Roper  V.  Williams  (5). 

Bolt,  in  reply. 

Sib  W.  p.  Wood,  V.-C:  April  25. 

It  is  much  to  be  regretted  that  this  cause  could  not  have  been 
settled  out  of  Court.  It  is  necessary  to  state  the  matter  clearly. 
(His  Honour  stated  the  facts.)  Neither  in  the  conveyance  to  the 
plaintiff,  nor  in  that  to  the  defendant,  did  the  vendors  enter  into 
any  covenant  that  if  they  themselves  built  they  would  observe  these 

(1)  Ante,  p.  527.  (4)  47  R.  E.  214  (9  Sim.  196). 

(2)  Ante,  p.  491.  (5)  23  R.  R.  169  (T.  &  R.  18). 

(3)  1  Br.  C.  0.  92. 
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Child  covenants,  or  that  if  they  sold  the  land  for  building  purposes  they 
DouGLAfl.  would  cause  the  purchasers  to  enter  into  similar  covenants.  A 
considerable  part  of  the  defendant's  evidence  is  on  a  wrong  issue, 
i.e.  as  to  the  non-interference  with  the  plaintiff's  view  down  his 
own  side  of  Houghton  Place.  Now,  from  the  position  of  his  house 
the  plaintiff  never  could  have  had  any  such  view.  The  question  is 
reduced  to  the  injury  which  has  been  done  to  the  plaintiff  by  raising 
the  five-foot  wall  to  twelve  or  fifteen  feet  high  upon  the  space  of  six 
feet  which  was  to  be  kept  clear.  The  Lords  Justices,  before  whom 
this  case  went  after  the  interlocutory  injunction  granted  by  me, 
expressed  some  doubt  as  to  the  plaintiff's  title,  especially  on  the  tw 
points,  first  of  acquiescence,  and  then  that  the  omission  in  the  cove- 
nant, where  the  number  of  feet  to  be  kept  clear  is  left  in  blank, 
was  intentional,  and  not  accidental.  The  injunction  was  therefore 
dissolved,  but  the  defendant  was  put  under  terms  to  abide  by  such 
order  as  the  Court  might  make  at  the  hearing  as  to  pulling  the  wall 
down  again.  The  first  question  I  have  to  consider  is,  whether 
there  was  any  covenant  by  the  defendant ;  and  that  depends  upon 
whether  the  blank  was  intentional  or  accidental.  As  to  that,  I  have 
no  doubt  but  that  it  was  a  mere  accident,  and  that  there  was  no 
intention  to  vary  the  original  contract.  It  is  difficult  to  suppose 
that  a  long  covenant  should  be  introduced  in  the  conveyance,  perfect 
in  every  part  except  in  omitting  the  number  of  feet  on  which  no 
building  was  to  be  erected,  if  the  intention  of  the  parties  was  to 
waive  that  covenant,  the  stipulation  in  the  original  contract  being 
quite  clear.  There  is  no  evidence  of  any  intended  deviation  from 
the  contract.  The  solicitor  says  that  there  is  no  trace  of  any 
intended  deviation.  Nobody  appears  to  have  known  of  it ;  and  I 
consider  that  it  was  a  mere  mistake  in  the  vendors,  which  they 
would  have  been  able  to  get  corrected  by  a  bill  in  this  Court  to 
reform  and  rectify  the  conveyance.  Then  would  the  plaintiff  have 
a  right  to  file  such  a  bill,  assuming  that  if  the  words  had  been  in 
the  conveyance  originally,  the  benefit  of  the  covenant  would  have 
passed  to  the  plaintiff  ?  In  such  a  case  I  could  have  no  difficulty, 
for  the  purchaser  in  such  a  case  can  assert  all  the  rights  which  his 
vendor  could  have  asserted;  he  buys  all  the  benefit  which  the 
vendor  can  give.  The  argument  affecting  this  transaction  with 
maintenance  or  champerty  I  was  hardly  able  to  follow ;  it  is  quite 
idle.  The  statutes  against  those  offences  were  never  meant  to  be  of 
any  force  against  selling  property  with  certain  restricted  rights 
only.    Being  satisfied,  therefore,  of  the  existence  of  a  covenant  or 
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contract  by  which  the  defendant  has  bound  himself  not  to  build,  I  child 
have  next  to  consider  whether  there  is  here  a  breach  of  the  contract ;  douglas. 
and  notwithstanding  the  doubts  which  seem  to  have  been  entertained 
elsewhere,  I  cannot  bring  myself  to  doubt  in  any  way  the  fact  of 
this  being  a  breach  to  be  complained  of.  Here  is  a  wall  fifteen  feet 
high,  whether  intended  for  a  screen  *or  anything  else ;  being  a  [  •952  ] 
building,  the  character  is  the  same  and  the  damage  the  same  as  if  it 
had  been  a  more  solid  thing.  It  may  be  said  that  the  defendant 
might  have  raised  this  in  wood  or  in  canvass.  The  covenant 
might  perhaps  have  been  evaded,  but  that  does  not  show  that  here 
is  not  an  actual  breach  of  the  covenant.  I  have  no  doubt,  there- 
fore, that,  resting  merely  here,  at  law  this  would  be  a  breach.  Then 
a  main  question  was  as  to  the  right  of  the  plaintiff  to  sue.  Many 
considerations  were  brought  forward  on  this  topic,  some  novel  and 
important,  but  some  may  be  briefly  dismissed.  I  dismiss  accord- 
ingly the  circumstance  that  the  covenant  was  in  the  first  case 
(i.e.  by  the  defendant  in  his  conveyance)  entered  into  with  the 
appointor,  and  in  the  second  case  {i.e.  by  the  plaintiff  when  he  took 
his  conveyance)  entered  into  with  the  party  entitled  in  default  of 
appointment.  The  doctrine  in  Roach  v.  Wadhani{i)  has  never 
found  much  favour  in  these  Courts.  If  a  person  having  an  estate, 
and  also  a  power  to  convey  to  a  purchaser,  not  by  way  of  convey- 
ance of  his  estate,  but  by  appointment  under  his  power,  the  Court 
will  always  give  the  purchaser  the  fullest  benefit  which  he  can  take. 
And  so  Sir  John  Leach  seems  to  have  felt  in  the  case  of  The  Duke 
of  Bedford  v.  The  Trustees  of  the  British  Museum  {2),  for  he  does  not 
apparently  entertain  the  question  as  to  the  nature  or  form  of  the 
covenant,  but  he  says, ''  The  question  is,  whether  on  the  whole  of 
this  deed  it  does  not  appear  that  these  covenants  have  been  so 
framed  as  to  afford  evidence  of  an  agreement  that  Mr.  B.  Montagu 
entered  into  with  Lady  Bussell  and  those  who  represented  her,  as 
being  the  owners  of  Southampton  House  and  the  lands  adjoining, 
that  he  would  never  use  this  land  but  in  the  manner  prescribed, 
either  to  the  profit  or  pleasure  of  Southampton  House.'*  That  case 
afterwards  went  before  Lord  Eldon,  and  he  decided  it  upon  other 
grounds,  viz.  that  under  the  circumstances,  the  acts  of  the  parties, 
the  alteration  of  the  property,  &c.,  the  right  to  relief  in  equity  was 
gone.  But  I  think  that  there  would  be  no  doubt  but  that  this 
Court  would  interfere  in  a  proper  case,  without  noticing  the  difficulty, 

(1)  53  R.  R.  134  (6  East,  289).  (2)  On  appeal,  39  R.  R,  288  (2  My. 

&  K.  552). 
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Child  whether  in  point  of  legal  form  the  party  could  sue  at  law  or  not. 
Douglas.  In  Mann  v.  Stephens  (l)  the  whole  case  was  brought  before  the 
Vice-Chancellor,  but  it  was  not  put  upon  the  question  of  the 
covenant  running  with  the  land  or  not,  but  on  the  question  whether 
or  not  there  was  a  substantial  agreement  between  the  parties. 
Then  the  question  does  arise,  which  is  of  a  nicer  description,  viz. 
how  far  equity  deals  with  these  sort  of  agreements,  with  reference 
in  each  case  to  the  matter  before  the  Court ;  and  as  to  the  con- 
struction of  the  agreement,  whether  a  court  of  equity  will  take  on 
itself  to  do  that,  or  not  rather  send  the  case  to  a  jury.  The  case 
of  The  Duke  of  Bedford  v.  The  British  Museum  (2)  shows  that 
equity  will  look  to  the  real  intention  between  the  parties,  whatever 
that  may  have  been.  But  then  another  point  was  raised,  viz.,  how 
far,  admitting  this  to  be  an  agreement  of  the  character  I  have 
described,  the  party  entitled  to  the  benefit  of  it  can  convey  that 
benefit  without  specially  noticing  or  mentioning  it,  but  merely  by 
aliening  the  land.  Mann  v.  Stepliens  shows  that  this  does  carry  the 
benefit  of  the  covenant.  There  the  vendor  of  a  house,  being  also 
the  owner  of  a  field  opposite  to  it,  sold  the  house  to  one  purchaser, 
covenanting  for  himself,  his  heirs  and  assigns,  with  the  purchaser, 
his  heirs  and  assigns,  that  the  field  should  never  be  built  on,  and 
then  sold  the  field  to  another  man,  who  entered  into  a  similar  cove- 
nant with  his  vendor.  The  field  was  afterwards  sold  and  resold, 
and  the  third  purchaser  began  to  build  on  it,  having  constructive 
notice  of  the  original  covenant.  The  purchaser  of  the  house  coming 
here  for  an  injunction,  the  same  objection  of  want  of  privity  was 
raised ;  but  the  Yice-Ghancbllob  held  that  all  the  liabilities  of  the 
first  purchaser  of  the  field  passed  to  the  subsequent  purchasers, 
they  taking  with  notice.  Whatman  v.  Oibson  is  equally  in  point. 
Schreiber  v.  Creed  (s)  has  no  bearing  on  the  case.  It  was  then 
argued  with  considerable  force  and  novelty  that  these  sort  of  cove- 
nants cannot  be  enforced  unless  there  is  reciprocity  between  the 
parties ;  that  allowing,  where  the  vendor  enters  into  a  covenant,  as 
in  Mann  v.  Stephens^  that  everybody  taking  under  him  is  bound  by 
that  covenant,  and  entitled  to  ask  for  the  benefit  of  it  against  other 
parties,  yet  here  the  vendor  has  covenanted  neither  with  the  plain- 
tiff nor  the  defendant  not  to  build,  much  less  has  he  entered  into 
any  covenant  to  procure  all  future  purchasers  to  enter  into  such 
covenants.    Moreover,  it  was  said  that  the  vendor  himself,  unfettered 

(1)  74  R.  E.  101  (15  Sim.  377).  (3)  10  Sim.  9. 

(2)  39  R  B.  288  (2  My.  &  K.  552). 
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by  any  covenant,  has  retained  land  in  the  adjoining  lots  in  his  Child 
own  hands,  that  he  might  go  and  build  there  as  he  chose  ;  and  that,  douqlas. 
for  instance,  if  he  were  to  erect  a  beer-house,  then,  according  to  the 
Lord  Chancellor's  decision  in  The  Duke  of  Bedford  v.  The  British 
Mmeam,  he  would  be  taken  to  have  released  Douglas  from  all  his 
engagements.  In  such  a  state  of  things,  if  the  vendor  had  executed 
this  conveyance  to  the  plaintiflf,  matters  would  stand  very  curiously 
if  the  plaintiff  is  to  have  a  right  to  restrain  Douglas  from  a  breach 
of  this  engagement,  but  the  vendor  is  to  have  the  power  of  releasing 
him  from  it.  The  vendor  could  not  release  Douglas  at  law,  but  by 
his  conduct  he  might  be  held  to  have  released  him  in  the  view  of 
this  Court ;  and  Douglas  has  never  covenanted  with  the  plaintiff 
not  to  erect  this  building.  Did  the  parties  intend  or  not  that 
Child  should  have  the  benefit  of  this  stipulation  when  he  took 
the  land?  The  diflSculty,  however,  thus  raised  would  not  be 
sufficient  to  carry  the  defendant's  case  through.  For,  looking  at 
this  part  of  the  case  from  another  point  of  view,  whatever  the 
intention  of  the  parties  may  have  been,  where  the  law  allows  these 
anomalous  sort  of  interests  or  rights  to  exist  in  two  parties,  can  a 
court  of  equity  hold  that  the  intention  of  the  parties  was  not  to  pass 
definitively  the  benefit  of  the  restriction  to  the  plaintiff,  but  only  the 
benefit,  leaving  it  in  the  power  of  the  vendor  at  any  moment  to  do 
away  with  the  restriction  altogether  ?  If  the  benefit  of  the  restric- 
tion was  intended  to  pass  to  Child,  it  seems  as  if  the  intention 
would  also  naturally  be  an  engagement  on  the  part  of  the  vendor 
not  to  release  the  restriction.  But,  with  all  this,  the  objection  is 
new,  and  has  occasioned  me  much  doubt ;  nor  has  any  case  of  that 
character  been  cited.  There  may  be  much  to  be  said  in  support  of 
the  view,  that  if  Child  does  not  take  from  the  vendor  any  engage- 
ment not  to  erect  such  a  building,  he  has  not  obtained  any  evidence 
of  the  intention  between  the  parties.  I  cannot  doubt,  however,  but 
that  the  erecting  of  this  wall  by  the  defendant  is  at  law  a  breach  of 
the  covenant  entered  into  by  him  with  his  vendor.  There  is,  however, 
still  open  to  consideration  the  view  put  forward  by  Lord  Eldon  in 
giving  judgment  in  The  Duke  of  Bedford's  case  (1),  when  it  went 
before  him  on  appeal,  viz.  that  where,  as  in  Gower  Street,  each 
separate  tenant  had  entered  into  a  separate  covenant  with  the  land- 
lord not  to  build  on  the  back  premises  beyond  a  certain  height,  and 
the  Duke  had  permitted  eighty  out  of  ninety  houses  to  be  so  built 
on,  a  court  of  equity  would  not  interfere  and  assist  him  to  prevent 

(1)  On  appeal,  39  B.  B.  288  (2  My.  &  K.  552). 
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Child 

r. 

Douglas. 


[  •953  ] 


one  of  the  remaining  few  householders  from  raising  similar  erections, 
although  clearly  in  breach  of  the  covenant,  but  would  leave  the 
landlord  to  his  action  for  damages.  I  have  not  been  able  to  come 
to  a  conclusion  perfectly  satisfactory  to  my  own  mind  what  are  the 
rights  of  parties  inter  se,  each  of  whom  has  covenanted  with  the 
landlord,  but  who  have  neither  covenanted  with  each  other  nor 
taken  any  covenant  from  the  landlord  to  themselves ;  and  I  have 
felt  additional  doubt,  from  the  different  view  taken  by  the  Court 
above,  and  shown  so  ^distinctly  by  the  Lords  Justices,  allowing  the 
defendant  to  complete  the  wall,  when  almost  the  only  question 
before  me  is,  whether  I  shall  order  that  wall  to  be  pulled  down  or 
dismiss  the  bill.  It  does  not  appear  to  me  that  I  ought  to  interfere 
so  far  in  a  case  where  I  still  hesitate,  and  where  so  much  hesitation 
has  been  shown  in  the  Court  above ;  and  I  must  suffer  what  has 
taken  place  to  turn  the  balance  (for  that  is  all  that  is  required)  in 
the  defendant's  favour,  having  great  doubt  both  as  to  the  law  and 
as  to  the  application  of  it.  I  shall  therefore  dismiss  the  bill,  but 
without  costs. 


1804. 
May  2,  3,  5. 


1854. 
AprU2i. 

Wood,  V.-C. 
[  Kay,  592  ] 


SCHRODER  V.   SCHRODER. 

(Kay,  578—092.) 

Under  the  old  law  of  wills  a  devise  of  all  the  real  estates  of  which  the 
testator  then  was  or  at  the  time  of  his  death  should  be  seised,  to  his  heir- 
at-law,  if  the  testator  acquired  real  estates  subsequent  to  the  date  of  his 
will,  put  the  heir  to  his  election. 


THORNTON  v.  KEMPSON(l). 

(Kay,  592—600;  S.  C.  23  L.  J.  Ch.  977;  2  W.  R.  399.) 

A  testatiix  bequeathed  to  a  chaiity  her  residuary  personal  estate,  which 
included,  among  other  things,  money  lent  upon  the  security  of  an  assign- 
ment of  rates  under  the  provisions  of  an  Act  of  Parliament,  which  also 
authorised  the  levying  of  such  rates  upon  the  occupiers  of  houses  in 
Birmingham,  to  be  estimated  according  to  the  real  rent  of  such  houses,  and 
to  be  paid  to  certain  collectors,  and  gave  remedies  for  the  recovering  of 
such  rates  by  summoning  '*  the  person  charged  **  before  a  magistrate,  who, 
in  case  of  nonpayment,  was  empowered  to  grant  a  warrant  to  levy  the  rate 
"  by  distress  of  the  goods  and  chattels  of  the  party  "  refusing  to  pay,  and 
to  sell  the  same,  and,  in  default  of  a  sufficient  distress,  to  commit  the  party 
to  prison :  Held,  that  the  secui'ity  was  a^*  charge  or  incumbrance  affecting  " 
real  estate,  within  9  Geo.  II.  c.  36,  s.  3,  and  therefore  did  not  pass  by  the  will. 

The  testatrix  in  this  cause,  by  her  will  dated  in  1850,  gave  her 

residuary  personal  estate  to  the  treasurer  or  treasurers  for  the  time 

(1)  The  cases  upon  this  point  are      L.  J.,  and  Davey,  L.  J.,  in  the  Court 
classified  and  explained  by  Lindley,      of  Appeal  in  In  re  Pickard  [18»i]  3 
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being  of  the  British  and  Foreign  Bible  Society,  in  furtherance  of 
that  institution. 

Part  of  the  residuary  estate  of  the  testatrix  consisted  of  two  sums 
of  1,0002.  owing  by  the  Commissioners  acting  in  pursuance  of  an 
Act  passed  in  the  9th  year  of  Geo.  IV,  c.  liv.,  intituled  "  An  Act 
for  better  paving,  lighting,  watching,  cleansing,  and  otherwise 
improving  the  town  of  Birmingham  in  the  county  of  Warwick, 
and  for  regulating  the  police  and  markets  of  the  said  town ;  "  one 
of  which  sums  of  1,0002.  was  secured  by  an  assignment  by  way  of 
^mortgage  in  favour  of  the  testatrix,  of  certain  rates  called  the 
Town-hall  rates,  and  the  other  was  secured  by  an  assignment  of 
the  same  rates,  by  way  of  mortgage,  in  favour  of  Lucinda  Eempson, 
a  deceased  sister  of  the  testatrix. 

These  mortgages  were  in  a  short  form  provided  by  the  Act,  and 
purported  to  be  assignments  by  the  Commissioners  to  the  respective 
mortgagees  of  such  proportion  of  the  Town-hall  rates,  to  be  raised, 
and  levied,  and  collected  by  virtue  of  the  said  Act,  as  the  sum  of 
1,000Z.  doth  or  shall  bear  to  the  whole  sum  which  may  at  any  time 
be  borrowed  or  become  due  and  owing,  or  be  charged  upon  the  credit 
of  the  same  rates,  to  be  had  and  holden  from  the  1st  day  of  October 
until  the  said  sum  of  1,000/.,  with  interest  after  the  rate  of  42.  per 
cent,  per  annum  for  the  same,  shall  be  fully  paid  and  satisfied. 

By  his  report  in  this  suit  the  Master  found  that  these  sums  were 
arising  from  or  connected  with  land ;  and  exceptions  were  now  taken 
to  this  report. 


Thornton 

V, 

Eempson. 


[  ♦593  ] 


Mr.  W.  M.  James,  Q.C.,  and  Mr.  Ba^gaUay  for  the  exceptions, 
urged  that  these  sums  advanced  on  mortgage  *were  not  interests 
a£fecting  land  within  the  9  Geo.  II.  c.  86,  but  were  pure  per- 
sonalty, citing  [Walker  v.  Milne{y)\  Nightingale  v.  Goulhumi^l); 
Ashton  V.  Lord  Langdale  (3) ;  Sparling  v.  Parker  (4) ;  Myers  v. 
Perigal  (s)  ;  and  Finch  v.  Squire  (6)]. 


[594] 
[  *595  ] 


Mr.  C.  Roupell  for  the  executors. 

Mr.  Rolt,  Q.C.,  and  Mr.  Cole,  contra,  were  not  heard. 


[  "97 : 


Ch.  704,  64  L.  J.  Ch.  92,  71  L.  T.  558, 
C.  A.  The  Mortmain  and  Charitable 
Uses  Act,  1891,  has  deprived  these 
cases  of  application  to  the  wills  of 
testators  dying  after  the  5th  August, 
1891.— O.  A.  S. 


(1)  83  E.  R  243  (11  Beav.  507). 

(2)  71  K.  R.  196  (2  Ph.  594). 

(3)  87  R.  R.  420  (4  De  G.  &  Sm.  402). 

(4)  73  R.  R.  403  (9  Beav.  450). 

(5)  95  R.  R.  245  (2  D.  M.  &  G.  599). 

(6)  7  R.  R.  337  (10  Ves.  41). 
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Thornton    Vicb-Chancbllor  Sir  W.  Page  Wood  : 

r. 
K£MPsoN.         I  have  considered   this   qaestion,   and  I  think    that  the  cases 

cited   show   clearly   that   these  mortgages    are   affected   by  the 

statute. 

[  *o9S  ]  The  ground  of  Sir  W.  Grant's  decision  in  Finch  v.  *  Squire  (l)  was, 

that  in  truth,  when  a  person  is  charged  in  respect  of  his  occupying 

a  piece  of  ground,  it  is  a  charge  upon  the  land  itself.     Suppose  it 

was  provided  that  the  owner  of  a  certain  farm  should  always  pay 

towards  the  support  of  a  church  or  hospital  a  particular  yearly  sum, 

and  no  remedy  was  given  against  the  land,  but  only  an  action  for 

debt  against  the  owner,  and  a  right  of  distress  upon  his  goods  and 

chattels,  (the  largest  words  used  in  the  9  Geo.  II.  c.  86,  are  ''  any 

charge  or  incumbrance  affecting  or  to  affect "  real  estate,)  it  would 

be  a  very  strong  construction  to  say,  that  the  land  was  not "  affected," 

by  its  being  the  necessary  consequence  of  a  man's  entering  into 

possession  of  it,  that  the  moment  he  did  so  he  would  become  bound 

to  contribute  to  the  maintenance  of  a  particular  church  or  hospital. 

Independently  of  any  question  of  political  economy,  the  land  itself 

must  be  considered  materially  affected  by  the  owner  being  subject 

to  such  an  obligation.    It  would  not  be  possible  to  let  it  upon  the 

same  terms  as  if  there  were  no  such  charge.    The  burthen  is  tied  to 

the  estate,  for  the  moment  a  man  obtains  the  possession  of  it,  he 

incurs  the  liability  by  virtue  of  his  possession. 

I  think  that  these  rates  come  within  precisely  the  same  principle. 

I  agree  that  the  provision  in  the  lOBrd  section  of  this  Act,  that 

a  lodger  may  deduct  the  rate  from  his  rent,  is  only  a  mode  of 

realising  the  charge  upon  the  property.    But  the  landlord  loses  so 

much  rent,  though  the  occupier  is  the  person  assessed,  and  therefore 

the  land  itself  is  affected. 

It  was  generally  thought,  before  the  recent  decisions,  that  any 

share  or  interest  in  any  Company  which  received  profits  out  of  land 

was  within  the  Act.     The  Court  of  Exchequer,  however,  in  Bligh  v. 

[  *599  ]      Brent  (2),  held  that  the  holder  *of  such  a  share  had  no  interest 

in  land ;  but  that,  being  a  shareholder  in  a  corporate  body,  his  right 

as  such  never  could  become  a  right  or  interest  in  real  property ;  it 

was  only  a  right  to  receive  a  share  of  profits  from  the  corporate 

body.     So  that  if  it  be  a  share  in  a  corporation,  it  does  not  matter 

what  the  nature  of  their  property  may  be.     I  think  that  the  case  of 

Myers  v.  Perigal{s)  goes  further.    When  the  Company  is  not  a 

(1)  7  R.  E.  337  (10  Ves.  41).  268). 

(2)  47  B.  R.  420  (2  Y.  &  C.  (Ex.  Eq.)  (3)  95  E.  R  245  (2  D.  M.  &  0. 599). 
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corporation,  the  shareholders'  interest  may  possibly,  on  the  dissolu-  Thornton 
tion  of  the  partnership,  be  an  interest  in  land ;  bat  it  was  held  in  kem^pson 
that  case  that  if  the  Company  be  a  trading  Company,  such  an 
interest  is  not  in  the  nature  of  real  property.  For  instance,  if  the 
Company  were  a  Brewing  Company,  not  incorporated,  possessing 
public-houses  and  other  property  of  that  kind,  such  houses  and 
property  could  not  be  considered  to  be  real  estate  within  the  Act. 

It  is  said,  that  these  mortgages  are  by  assignment  of  the  rates 
when  collected;  and  that  the  Commissioners  are  the  persons  to 
collect  them,  and  must  be  taken  to  have  them  in  their  hands  in  the 
shape  of  money  at  the  time  of  the  mortgage,  and  thus  the  mortgagee 
cannot  have  an  interest  in  property  in  the  nature  of  a  charge  affect- 
ing the  land  itself,  but  only  affecting  the  money  so  in  the  hands  of 
the  Commissioners.  Bat  I  do  not  think  that  view  to  be  correct. 
When  Commissioners  have  the  power  of  raising  rates,  I  can  only 
consider  them  to  be  like  those  corporate  bodies  who  have  the  power 
of  collecting  rates,  tolls,  and  dues  ;  and  if  such  a  corporation  mort- 
gage the  whole  fund,  they  pass  all  their  interest,  including  their 
right  of  raising  it  out  of  the  land ;  and  that  was  mainly  the  ground 
of  the  decision  of  the  Lord  Justice  Knight  Brucb,  when  Vice- 
Chancellor,  in  the  case  of  Ashton  v.  Lord  Langdale  (l).  Here  the 
Commissioners  have  a  direct  interest  *in  the  rates  collected  or  to  be  [  •eoo  ] 
collected,  and  it  is  an  interest  essentially  affecting  land.  They  have 
mortgaged  a  part  only  of  them,  but  that  makes  no  difference,  for 
the  mortgagee  is  at  all  events  a  tenant  in  common  of  the  proportion 
included  in  the  mortgage.  With  that  proportion  they  have  assigned 
the  power  of  collecting  the  rates,  and  every  one  of  the  mortgagees 
is  entitled  not  only  to  the  money  raised,  or  an  action  or  suit  against 
the  mortgagors  for  not  raising  it,  but  also  to  have  the  powers  of  the 
Commissioners  for  that  purpose  put  in  force,  either  by  a  mandamus 
at  law,  or  a  receiver  in  equity.  If  so,  that  right  is  affected  to  be 
given  by  this  bequest  to  the  Bible  Society  ;  and  if  they  could  take 
under  it,  they  might  levy  this  rate,  if  not  by  their  own  hands,  as 
standing  under  the  mortgage  deeds  in  the  place  of  the  Commissioners, 
at  least  with  the  assistance  of  the  courts  of  law  or  equity. 
The  exceptions  must  therefore  be  overruled. 

(1)  87  B.  R  420  (4De  G.  &  Sm.  402). 
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1854.  CLIVE  V.   CLIVE(l). 

^!?!^'  *•  (Kay,  600—607  ;  S.  C.  23  L.  J.  Ch.  981 ;  2  Eq.  R.  913.) 

Wood,  V.-C.  ^y  ^^^  terms  of  the  deed  of  settlement  of  the  Company,  their  net  profits 

[  600  ]  were  to  be  divided  rateably  to  sucli  au  amount  us  should  be  declared  at 

their  half-yearly  meeting,  and  wore  to  be  paid  within  twenty-one  days 
afterwards ;  and  it  was  provided,  that  a  shareholder  was  not  to  receive  any 
dividend  after  the  period  at  which  he  ceased  to  be  a  proprietor  of  shares ; 
but  the  dividends  on  such  shares  were  to  continue  in  suspense  until  some 
other  person  should  have  become  proprietor  of  them.  At  a  half-yearly 
meeting  held  on  the  4th  September,  1852,  a  dividend  was  declared  in 
respect  of  the  profits  earned  during  the  half-year  ending  on  the  29Ui 
September,  1851,  and  on  the  23rd  December,  1852,  a  dividend  warrant 
payable  on  that  day  "  for  the  six  months  ending  the  30th  September, 
1852,"  was  forwarded  by  the  secretary  of  the  Company  to  the  executors  of 
a  shareholder  who  had  died  on  the  11th  November,  1852,  and  who  had  by 
his  will  bequeathed  '*  the  interest  and  annual  income  arising'*  from  all  his 
shares  in  the  Company  to  his  wife  during  her  life  or  widowhood  with  a  gift 
over  after  her  decease  or  marriage : 
Held,  that  the  dividend  belonged  to  the  widow. 

John  Clivb,  by  his  will,  dated  in  November,  1852,  gave  and 
bequeathed  to  his  wife  Mary,  during  her  life  or  widowhood,  ''  the 
[  *60i  ]  interest  and  annual  income  arising  from  *all  my  shares  in  the 
Peninsular  and  Oriental  Steam  Navigation  Company,  and  from  my 
Birmingham  gas  shares ; ''  and  after  her  decease  or  marriage,  the 
testator  bequeathed  the  same  to  other  persons ;  and  he  appointed 
Henry  Clive  his  executor. 

The  testator  died  on  the  11th  of  November,  1852. 

At  the  time  of  his  death  he  was  entitled  to  170  old  or  original 
shares  in  the  Peninsular  and  Oriental  Steam  Navigation  Company, 
and  also  to  eighty-five  new  shares  in  the  same  Company,  which 
last  were  allotted  to  him  in  the  month  of  March,  1851,  in  right  of 
the  170  old  or  original  shares.  Fifty  only  of  the  original  shares 
were  in  the  month  of  July,  1852,  registered  in  his  name  in  the 
books  of  the  said  Company,  the  remainder  having  been  transferred 
by  the  testator  into  the  names  of  other  persons  as  security  for  sums 
of  money  advanced  to  him  (2).     *     *    * 

(1)  This  case  turned  upon  the  special  385, 56 L.  J.  Ch.  1037, 57  L.  T.  345  ;  and 

clauses  in  the  deed  of  settlement,  but  see  In  re  Piercy  [1907]  1  Oh.  289,  76 

it  may  yet  have  some  application  to  L.  J.  Ch.  1 1 6,  95  L.  T.  868.— O.  A-  S. 

cases  not  within  the  Apportionment  (2)  The  following  are  the  material 

Act,  \%lQ,e,g,,BrotuneY.  6W/f»w(1871)  clauses  of  the  deed  of  settlement  of 

L.  B.  12  Eq.  586,  594.    The  destination  the  Company : 

of  bonuses  and  other  extraordinary  126.  '*The  net  profits  of  the  Com- 
payments  in  respect  of  shares  be>  pany  shall  in  every  half  year  be 
queathed  or  settled  upon  trust  for  per-  divided  rateably  amongst  the  pro- 
sons  in  succession,  was  fully  discussed  prietors,  to  such  amount  as  the  board 
inJJoMcAev.  i8pro«/e(1887)12App.  Cas,  of  directors  shall  from  time  to  time 
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All  the  calls  payable  in  respect  of  the  170  old  or  original  shares        Clive 
had  been  fully  paid  at  the  times  when  the  testator  purchased  the       clive. 
same.     The  first,  second,  third,  and  fourth  calls  or  instalments  of       [  603  ] 
51.  each,  payable  in  respect  of  the  new  shares,  had  been  duly  paid 
at  the  time  of  the  testator's  death. 

On  the  25th  of  November,  1852,  (being  subsequently  to  the 
testator's  death)  the  directors  made  a  fifth  call  of  5/.  per  share  on 
the  new  shares,  to  be  paid  on  or  before  the  1st  of  January,  1853. 

The  usual  half-yearly  dividend  meeting  of  the  Company  was 
held  on  the  4th  of  September,  1852,  and  a  dividend  was  declared 
at  42.  per  cent.,  computed  with  reference  to  the  earnings  of  the 
Company  from  the  25th  of  March  to  the  29th  of  September,  1851. 

On  the  28rd  of  December,  1852,  the  secretary  of  the  *Company  [  •604  ] 
forwarded  to  Henry  Clive,  as  executor  of  the  testator,  a  warrant 
for  the  amount  of  this  dividend,  payable  on  the  eighty-five  new 
shares  and  fifty  old  shares,  which  were  standing  in  the  testator's 
name  at  the  time  of  his  death.  This  warrant  was  expressed  to 
be  for  a  **  dividend  at  the  rate  of  41.  per  cent,  for  the  six  months 
ending  80th  September,  1852,"  and  was  payable  on  or  after  the 
28rd  of  December,  1852. 

These  facts  were  stated  in  a  special  case,  in  which  the  executor 

was  plaintiff,  and  the  questions  were :  Whether  the  fifth  call  of  51. 

per  share  made  on  the  new  shares,  and  any  future  calls  which  might 

be  made  on  such  shares  during  the  widowhood  of  the  defendant 

Mary  Clive,  ought  to  be  paid  out  of  the  general  residuary  personal 

estate  of  the  testator,  or  by  the  defendant  Mary  Clive  out  of  her 

own  moneys  ;  And  whether  the  said  dividend  on  the  shares  formed 

part  of  the  residuary  personal  estate  of  the  testator,  or  was  payable 

to  the  defendant  Mary  Clive. 

decide  upon,  and  as  shall  be  declared  146.  *'  That    the  executors  or   ad- 

at  the  annual  and  half-yearly  general  ministrators  of    deceased   proprietors 

meeting."  shall  alone  be  considered  as  the  holders 

127.  **That  the  board  of  directors  of  shares  of  such  deceased  proprietors." 
shall  cause  every  dividend  to  be  paid  147.  "That  the  holders  of  any  shares 

at  the  principal  office  for  the  time  in  the  Company  shall  not  be  entitled 

being  of  the  Company,  within  twenty-  to  any  of  the  rights  of  proprietors  in 

one  days  after  the  same  shall  have  respect  of  such  shares,  and  shall  not 

been  declared,   three    days'  previous  receive  any  dividends  or  other  profits 

notice  being  given  by  advertisement,  which  shall  be  declared  on  such  shares 

or  by  letter,  to  all  proprietora"  after  the  period  at  which  they  ceased 

Clause  131  empowered  the  board  of  to  be  proprietors  thereof;   but  that 

directors  to  make  further  calls  of  5/.  such  dividends  or  other  profits  shall 

each  on  all  the  proprietors  or  holders  remain  in  suspense  until  some  person 

of  any  of  the  shares,  the  instalments  shall  have  become  proprietor  in  respect 

on  which  were  not  paid  up.  of  the  same." 
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Clive  Mt\    Holt,    Q.C.,    and    Mr.    Karslake,   for  the  plaintifif,   the 

riLivE.        executor.     *     ♦     * 

[  605  ]  Mr,  Bovill  and  Mr.  T.  H.  TerreU,  for  other  parties. 

Vicb-Chancbllor  : 

The  question  concerning  the  calls  must  be  answered  according 
to  the  decision  in  Jacques  v.  Chambers  Q),  which  seems  to  have 
settled  the  point.  The  fifth  call  and  all  future  calls  on  the  new 
shares  must  be  paid  out  of  the  general  personal  estate  of  the  testator. 
Upon  the  question  of  the  right  to  the  dividend  I  wish  to  hear  the 
defendant's  counsel. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  W.  Mollis,  for  Mrs.  Clive: 

The  dividend  belongs  to  the  legatee  for  life,  for  it  was  not  due 
under  the  settlement  until  declared  payable  by  the  directors. 

(Yicb-Chancbllor  :  The  dividend  was  actually  earned  before  the 
testator's  death.  Is  it  not  like  the  profits  of  a  partnership  which 
have  accrued  due  ?) 

But  the  dividend  did  not  exist  until  it  was  made  payable.  The 
directors  have  to  make  deductions  from  the  profits  to  meet  con- 
tingent liabilities  before  they  can  declare  a  dividend.  The  general 
practice  is  to  carry  over  in  a  very  profitable  half  year  a  part  of  the 
profits  to  the  next  half  year,  to  equalise  the  dividends. 

(The  Vice-Chancbllor  referred  to  the  147th  clause.) 
Mr.  Karslake,  in  reply. 

Vicb-Chancellor  Sir  W.  Page  Wood  : 

Upon  the  first  argument  of  this  question,  I  confess  I  feU 
considerable  inclination  against  my  present  opinion ;  for,  regarding 
these  dividends  as  the  profits  of  a  partner  in  a  concern,  it  seems 
frimd  facie  diflScult  to  say,  if  the  partnership,  for  their  own  con- 
[  *606  ]  venience,  wish  to  defer  the  division  *of  their  profits  for  a  given 
time,  and  still  more  if  any  delay  occurs  from  the  negligence  of  the 
partners,  that,  on  the  death  of  one  of  them  before  such  division, 
the  profits  which  accrued  during  his  life  in  respect  of  his  share 
should  not  form  part  of  his  personal  estate, 

(1)  70  R  H.  286  (16  L.  J.  Ch.  243).  pay  calls  made  after  tbe  testator's 
This  case  is  now  overruled  upon  this  death:  see  Day  v.  Day  (1860)  1  Dr.  4 
point.    Specific  legatees  of  shai-es  must      Sm.  261. — 0.  A.  S, 
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But  the  testator  must  be  considered  to  have  known  exactly  how       clive 
his  interest  in  this  Company  was  given  to  him  under  their  deed  of       clivb. 
settlement,  and  to  have  been  acquainted  with  those  provisions  of 
the  deed  by  which  the  profits  are  made  payable  at  a  different  period 
from  the  time  of  their  declaration. 

I  do  not  think  that  any  distinction  can  be  founded  upon  the  use 
of  the  words  "  interest  and  annual  income  arising  from  all  my 
shares,"  instead  of  a  gift  of  "  the  dividends  of  all  my  shares."  It 
would  be  a  very  inconvenient  construction  to  say,  that,  by  the  use 
of  a  particular  phraseology,  the  testator  meant  to  point  out  some 
period  when  the  profits  of  his  shares  accrued  due  other  than  the 
time  fixed  for  payment,  and  thus  to  apportion  the  income  between 
his  estate  and  the  legatee.  I  must  therefore  consider  that  this 
dividend  accrued  after  the  death  of  the  testator,  and  treat  the  case 
as  analogous  to  a  specific  legacy  of  Bank  stock,  where  the  testator 
has  died  a  few  days  before  the  time  for  payment  of  a  dividend.  In 
such  a  case  the  legatee  would  take  that  dividend,  though  it  might 
be  payable  in  respect  of  profits,  which,  in  fact,  accrued  during  the 
lifetime  of  the  testator.  But  the  147th  clause  of  the  Company's 
deed  puts  the  matter  beyond  all  doubt  (l). 

By  that  clause  it  is  clear,  that,  the  moment  a  person  ceases  to 
be  a  proprietor,  although  the  whole  profit  accrued  due  during  his 
proprietorship,  he  is  not  to  be  entitled  to  it  *until  the  time  fixed  [  *607  ] 
for  payment ;  and,  therefore,  if  these  shares  had  been  specifically 
bequeathed,  and  the  executor  had  assented  to  the  bequest,  the 
testator  having  ceased  to  be  a  proprietor  before  the  dividend  was 
declared  (2),  the  legatee  would  have  become  the  proprietor  of  the 
shares,  and  would  be  entitled  to  the  dividend.  It  would  not  signify 
that  the  formal  transfer  according  to  the  rules  of  the  society  had 
not  been  made,  because,  by  the  terms  of  the  deed,  the  dividend  is 
to  be  held  in  suspense  until  that  is  done ;  but  on  making  himself 
the  proprietor  he  would  be  entitled  to  the  dividend.  The  testator's 
estate  is  therefore  not  entitled  to  these  dividends  under  the  circum- 
stances of  this  case ;  and  the  second  alternative  of  the  last  question 
must  be  answered  in  the  affirmative. 

(1)  Snpra,  p.  761,  n.  the  dividend  was  declared  in  this  case 

(2)  There  seems  to  have  been  some      before  the  testator's  death. — O.  A.  S. 
misapprehension  upon  this  point,  for 
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1864.  STEDMAN   V.  HART. 

'*^'*  (Kay,  607—612 ;  S.  C.  23  L.  J.  Ch.  908 ;  18  Jur.  744 ;  2  W.  B.  462.) 

Wood,  V.-C.  An  order  in  lunacy  directing  the  taxation  of  the  costs,  charges,  and 

[  607  ]  expenses  incuii-ed  by  the  solicitors  employed  in  prosecuting  the  commission 

in  lunacy,  and  subsequently  as  the  solicitors  of  the  committees,  and  directing 
an  inquiry  whether  it  would  be  fit  and  proper  to  raise  these  costs  &c.  by 
sale  or  mortgage  of  the  lunatic's  real  estate,  did  not  constitute  them  a 
judgment  debt,  nor  make  them  a  charge  in  equity  upon  the  real  estate ; 
but  the  costs,  &c.  were  considered  as  a  simple  contract  debt  due  by  the 
lunatic  for  necessaries. 

The  lapse  of  six  years,  during  the  lunatic's  life,  will  not  bar  a  debt  of 
this  description;  for  the  Ck>urt  of  Chancery  will  take  judicial  notice  in  a 
suit  to  obtain  payment  out  of  his  assets  after  his  death,  that  any  action 
against  the  lunatic  for  the  recovery  of  the  claim  would  have  been  restrained 
by  the  Lord  Chancellor  on  petition  in  lunacy  under  his  special  jurisdiction 
over  solicitors  (1). 

An  action  of  debt  for  necessaries  supplied  will  lie  against  a  lunatic  (2). 

In  1840  a  commission  of  lunacy  was  issued  at  the  suit  of  William 
Hart  and  Oliver  Brand  against  Jeremiah  Hart,  under  which  he 
was  found  limatic  in  January,  1841,  as  from  the  10th  of  February, 
1840 ;  and,  in  June,  1841,  his  sons,  William  Hart  and  James  Hart, 
were  appointed  committees  of  the  person  and  estate  of  the  lunatic. 

The  lunatic  was  possessed  of  some  real  estate,  part  of  which  was 
in  mortgage,  and  of  a  very  small  amount  of  personal  property. 

The  same  solicitors  acted  in  the  prosecution  of  the  commission, 
and  for  the  committees  in  the  lunacy. 
[  608  ]  On  the  22nd  of  March,  1842,  the  Lord  Ghancbllob,  upon  the 

petition  of  the  committees,  made  an  order  in  lunacy,  referring  it  to 
the  Master  ''  to  tax  the  reasonable  costs,  charges,  and  expenses  of 
the  said  William  Hart  and  Oliver  Brand,  incurred  in  and  about  the 
suing  out  and  prosecuting  the  commission  of  lunacy,  and  also  their 
reasonable  and  proper  costs,  charges,  and  expenses,  and  those  of 
the  said  James  Hart,  and  of  the  several  next  of  kin  of  the  said 
lunatic,  incurred  in  and  about  the  said  matter  subsequently  to  the 
issuing  of  the  said  commission,  and  of  and  incident  to  and  con- 
sequent upon  that  application,"  and  the  lunatic's  debts,  and  the 
principal  and  interest  due  on  the  said  mortgages ;  *'  and  to  inquire 
and  certify  whether,  under  the  circumstances  stated  in  the  said 
petition,  it  would  be  fit  and  proper,  and  for  the  benefit  of  the  said 
lunatic,  that  the  amount  of  the  aforesaid  costs,  charges,  and 
expenses,  when  taxed,  and  also  the  debts,  if  any,  which  he  might 

(1)  In  re  Watson  [1899]  1  Ch.  72,  68  95  L.  T.  331. 

L.  J.  Ch.  21, 79  L.T. 462;  distinguished,  (2)  Brockwell  v.    Ballock  (1889)   22 

Wandsworth     Union     v.     Witrthington  Q.  B.  D.  567,  50  L.  J.  Q.  B.  289. 
[1906]  1  K.  B.  420,  75  L.  J.  K.  B.  285, 
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find  to  be  due  and  owing  by  the  said  lunatic,  and  the  amount  Btedman 
due  for  principal  and  interest  upon  the  said  mortgages  respectively,  habt. 
should  be  raised  by  sale  or  mortgage  of  the  whole,  or  any  and  what 
part  of  the  said  lunatic's  freehold  estate.  And  in  case  the  Master 
should  approve  of  a  sale  for  that  purpose,  then  he  was  to  certify  by 
whom  and  at  what  time  and  place  the  same  should  be  sold ;  or  in 
case  the  said  Master  should  approve  of  a  mortgage,  for  the  purpose 
of  raising  the  said  debts,  mortgages,  and  costs,  then  he  was  to 
certify  at  what  rate  of  interest  the  same  should  be  raised." 

By  reason  of  the  small  amount  of  the  lunatic's  income,  the 
taxation  of  the  said  costs,  charges,  and  expenses  under  the  order 
was  deferred  ;  and  on  the  14th  of  January,  1848,  pending  the  pro- 
ceedings for  that  purpose,  the  lunatic  died. 

Before  the  issuing  of  the  commission,  the  lunatic  had  *made  his       [  *609  ] 
will,  dated  the  27lh  of  March,  1834  ;  and  thereby,  after  appointing 
the  said  William  Hart  and  James  Hart  his  executors,  the  testator 
devised  and  bequeathed  his  real  and  personal  estate  in  their  favour. 

By  an  order  in  the  matter  of  the  lunacy,  dated  the  4th  of  June, 
1852,  the  Lords  Justices,  upon  the  petition  of  the  solicitors  in  the 
lunacy,  ordered  ^'  that  it  be  referred  to  the  taxing  Master  of  the 
High  Court  of  Chancery  in  rotation,  to  tax  and  certify  the  costs 
properly  incurred  to  the  said  solicitors  in  the  lunacy,  by  or  on 
behalf  of  the  committees  of  the  person  and  estate  of  the  said  lunatic 
in  the  matter  of  the  said  lunacy;  and  that  the  said  Master  should 
distinguish  and  certify  the  costs  so  incurred  before  the  death  of  the 
said  lunatic,  from  those,  if  any,  incurred  since  his  death,  and  the 
amount  thereof  respectively ;  and  that,  in  case  any  special  circum- 
stances respecting  the  costs  aforesaid  should  appear  on  such  taxa- 
tion, the  same  should  be  certified  by  the  said  Master ;  and  that  the 
said  order  should  be  without  prejudice  to  any  question  as  to  whether 
the  plaintiffs  had  any  claim  upon  the  assets  of  the  said  lunatic  in 
respect  of  the  said  costs." 

On  the  31st  of  May,  1853,  the  taxing  Master  certified  that  he 
had  taxed  the  costs  properly  incurred  to  the  said  solicitors  by  or  on 
behalf  of  the  said  William  Hart  and  Oliver  Brand,  and  by  or  on 
behalf  of  the  committees  of  the  person  and  estate  of  the  said  late 
lunatic  in  the  matter  of  the  said  lunacy  at  the  sum  of  315i.  168.  9rf. ; 
and  he  found  that  815/.  10^.  1^.,  part  thereof,  was  incurred  before 
the  day  of  the  death  of  the  said  lunatic ;  and  that  the  sum  of  6^.  8r/. 
was  the  amount  of  costs  incurred  since  his  death. 

By  a  further  order,  made  on   the  3rd  of  June,  1853,  by  the 
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Stedman     Lords  Justices  upon  the  petition  of  the  solicitors,  their  'Lordships 
Hart.       declared  the  costs  so  taxed  by  the  said  Master  at  the  sam  of 

[  •610  ]      815Z.  16«.  9d.  to  have  been  "  properly  incurred  "  for  the  benefit  of 
the  said  late  lunatic  Jeremiah  Hart. 

The  solicitors  now  filed  their  bill  against  the  executors  of  the 
lunatic,  praying,  that  the  order  of  the  Lord  Hioh  Chancellor  of  the 
22nd  of  March,  1842,  might  be  declared  to  have  created  a  charge 
upon  the  lunatic's  real  estate  for  the  payment  of  the  costs  thereby 
directed  to  be  taxed,  and  that  (if  necessary)  such  charge  might  be 
enforced  for  the  benefit  of  the  plaintiffs ;  and  that  the  specifically 
devised  lands  and  hereditaments  might  contribute  rateably  to  the 
satisfaction  of  such  charge,  regard  being  had  to  the  rights  and 
interests  of  the  defendants  respectively  in  such  lands  and  heredita- 
ments, or  for  administration  of  the  real  and  personal  estate  of  the 
testator  in  the  usual  way. 

Mr,  Holt,  Q.C.,  and  Mr.  Prendeniast  for  the  plaintiff^s  : 

The  order  to  tax  the  plaintiff's  costs  made  them  a  charge  in 
equity  upon  the  lunatic's  real  estates.  The  18th  section  of  1  &  2 
Vict,  c.  110  gives  to  orders  in  lunacy  to  pay  money  the  effect  of 
judgments ;  and  an  order  to  tax  costs  is  an  order  to  pay  them,  at 
law  and  in  equity:  Jones  v.  Williams  (i) ;  and  creates  an  equitable 
lien  upon  the  lunatic's  real  estate :  Barnesley  v.  Potvell  (2),  Wilson 
V.  Metcalfe  (^) ;  and  if  there  be  such  an  equitable  charge,  it  cannot 
be  barred  by  the  lapse  of  six  years  since  it  originated.  At  any  rate, 
this  was  money  "  expended  for  the  necessary  protection  of  the 
person  and  estate  of  the  lunatic,"  and  is  a  valid  debt  against 
his  estate :  Williams  v.  Wentworth  (4) ;  and  time  did  not  begin  to 
[•611]  run  against  this  debt  until  the  *death  of  the  lunatic:  Tayler  v. 
Tayler  (5),  Wentworth  v.  Ttihb  (6). 

Mr.  Daniel,  Q.G.,  and  Mr.  Grenside,  for  the  defendants : 

The  order  to  tax  the  costs  is  not  a  judgment,  but  simply  like  the 
order  obtained  to  tax  a  solicitor's  bill ;  and  the  claim,  being  merely 
for  a  simple  contract  debt,  is  barred  by  the  lapse  of  time :  Wilkinson 
V.  Wilkinson  (7). 

The  reply  was  not  heard 

(1)  8  M.  &  W.  349.  (5)  87  R.  R.  129  (3  Mac.  &  O.  426). 

(2)  Amb.  102.  (6)  57  R.  R.  293  (I  Y.  &  C.  C.  C. 

(3)  25  R,  R.  128  (1  Russ.  536).  171 ;  2  Y.  &  C.  C.  C.  537). 

(4)  59  R.  R.  515  (5  Beav.  325).  (7)  89  R.  R.  397  (9  Hare,  2(H). 
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Vice-Chancbllor  Sir  W.  Page  Wood  :  stedman 

r. 

I  think  that  I  must  treat  the  costs  incurred  in  this  case  as  a  debt  habt. 
for  necessaries  supplied  to  the  lunatic,  and  imply  a  contract  on  the 
part  of  the  lunatic  for  that  purpose.  It  is  argued  for  the  defendants, 
that,  in  that  case,  an  action  might  have  been  brought  against  the 
lunatic — as  no  doubt  it  might ;  and  that,  therefore,  as  no  proceed- 
ings have  been  taken  for  six  years,  nothing  can  prevent  the  operation 
of  the  Statute  of  Limitations  to  bar  the  claim.  But  I  have  consider- 
able doubt  whether  that  is  the  correct  view  in  a  case  of  this  descrip- 
tion. Suppose  the  lunatic  had  been  placed  in  an  asylum  under  the 
direction  of  the  Lord  Chancellor  in  lunacy,  and  there  supplied  with 
the  necessaries  of  life,  and  that  payment  for  these  was  not  enforced 
for  seven  or  eight  years  during  the  lunacy.  Would  this  Court  say 
that  time  had  run  against  all  the  demands?  I  think  that  the 
Court  would  take  notice  of  these  circumstances,  and  of  the  certainty 
that  the  moment  any  action  *was  brought,  the  Lord  Chancellor  [  *612  ] 
would  deal  with  it  on  a  petition  in  the  matter  of  the  lunacy.  There 
might  be  some  difference  in  the  case  of  a  common  tradesman ;  but 
as  regards  these  solicitors,  the  Lord  Chancellor  in  lunacy  would 
have  perfect  control  over  them,  and  would  not  allow  them  to  enforce 
their  demand ;  and  in  this  case  he  appears  to  have  exercised  his 
jurisdiction  by  ordering  taxation  of  their  costs.  I  think  I  must 
take  judicial  notice  of  what  the  Lord  Chancellor  would  do  under 
such  circumstances. 

I  find  that  he  has  directed  an  inquiry  here  whether  it  would  be 
fit  and  proper  to  raise  these  costs  out  of  the  lunatic's  real  estate, 
but  has  not  directed  the  costs  to  be  paid,  and,  therefore,  they  are 
not  a  judgment  debt ;  but  considering  that  the  plaintiffs  would  have 
been  prevented  if  they  had  tried  to  enforce  their  rights  by  an  action, 
it  would  be  absurd  to  hold  that  they  ought  nevertheless  to  have 
sued  in  order  to  prevent  the  effect  of  the  Statute  of  Limitations. 

Knowing  how  the  jurisdiction  would  be  exercised,  and  that  there 
were  no  means  for  the  plaintiffs  to  recover  their  claim  during  the 
lunacy,  but  that  they  were  prevented  by  circumstances  over  which 
they  had  no  control,  I  think  that  this  case  is  taken  out  of  the 
operation  of  the  Statute  of  Limitations.  I  therefore  decree  an 
account  on  the  ground  of  this  being  a  simple  contract  debt. 
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1 —  (Kay,  613—623  ;  S.  C.  23  L.  J.  Ch.  893 ;  18  Jur.  851.) 

WOOD,  v.-o  ^  married  woman,  entitled  to  property  under  a  settlement  to  her  separate 

L  ^1^  J  use,  concurred  with  her  husband  in  raising  money  upon  mortgage  of  it,  by 

a  deed  which  expressed  that  the  money  was  borrowed  by  and  paid  to  her- 
self and  her  husband,  but  contained  a  covenant  by  the  husband  for  repay- 
ment :  Held,  that  the  presumption  was,  that  the  money  was  received  by 
the  husband,  but  that  this  presumption  might  be  rebutted  by  extrinsic 
evidence. 

In  the  absence  of  such  evidence,  held,  that  the  wife  was  only  a  surety  for 
the  husband,  and  was,  after  his  death,  entitled  as  against  his  other  creditors, 
to  all  the  rights  incident  to  that  relation,  and  therefore  had  a  right  to  have 
the  debt  paid  off,  as  a  specialty  debt,  out  of  the  husband's  assets.  If  the 
mortgage  be  of  the  wife's  freehold  estate  not  settled  to  her  separate  use, 
she  is  still  a  surety,  and  has  all  the  rights  of  a  surety,  except  perhaps  as 
against  her  husband's  other  creditors. 

Whether,  in  this  last  case,  if  her  estate  has  paid  o£f  the  mortgage,  she 
has  only  a  right  to  be  repaid  out  of  her  husband's  assets,  after  all  his  other 
creditors  by  simple  contract — Qutere,  The  dicta  to  that  effect  in  Tate  v. 
Austin  (2)  and  Clinton  v.  Hwtper  (3)  disapproved. 

By  a  settlement,  dated  in  1850,  made  in  consideration  of  the 
marriage  then  intended  between  Henry  Garmichael  and  Hannah, 
since  his  wife,  certain  leasehold  hereditaments  held  for  the  residue 
of  a  term  of  2,000  years,  subject  to  certain  rents,  were  settled  upon 
trust  for  the  general  appointees  by  deed  or  will  of  the  intended 
wife,  notwithstanding  her  coverture ;  and  in  default  thereof,  upon 
trust  for  the  intended  wife  for  life,  for  her  separate  use ;  and  from 
and  after  her  decease,  upon  trust  for  her  executors  and  adminis- 
trators. In  1851,  subsequently  to  the  marriage,  by  a  deed,  reciting 
that  Henry  Garmichael  and  Hannah  his  wife  having  occasion  for 
the  sum  of  1,000Z.  had  applied  to  Henry  Eadon  to  advance  the 
same,  Hannah  Garmichael  appointed  the  premises  under  her  power, 
and  she  and  her  husband,  in  consideration  of  the  advance  to  them 
of  l,000t.,  the  receipt  whereof  both  acknowledged,  concurred  with 
the  trustee  of  the  settlement  in  assigning  the  leaseholds  to  Henry 
Eadon,  upon  trust  to  permit  the  said  Henry  Garmichael  and  his 
wife,  their  executors,  administrators,  and  assigns,  to  occupy  the 
premises  until  default  in  payment  of  the  principal  sum  of  l,000t 
and  interest,  according  to  the  covenant  thereinafter  contained ;  and 
in  case  of  default,  upon  trust  to  sell,  and  to  hold  the  proceeds,  upon 
trust  to  pay  the  costs  and  tlien  the  principal  and  interest  due  on 

(1)  Frrguson  v.  Uilmn  (1872)  L.  E.  [1900]  2  Ch.  121,  C9  L.  J.  Ch.  632,  82 

14  Eq.  379,  41  L.  J.  Ch.  640;  Paget  Y.  L.  T.  729,  C.  A. 

Payet  [1898]  1  Ch.  470,  67  L.  J.  Ch.  266,  (2)  1  P.  Wms.  264. 

78  L.  T.  306,  C.  A. ;  Barron  v.  Willis  (3)  1  E.  E  102  (1  Yes,  Jr.  187). 
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the  mortgage,  and  to  pay  the  sarplus  or  reconvey  any  part  of  the 
premises  that  might  remain  unsold  to  the  said  *Hannah  Carmichael, 
her  executors,  administrators,  or  assigns.  And  the  deed  contained 
a  covenant  by  Henry  Carmichael  for  payment  of  the  principal 
money  and  interest  on  certain  specified  days.  A  receipt  signed  by 
the  husband  and  wife  was  indorsed  upon  the  mortgage. 

The  husband  Henry  Carmichael  paid  the  interest  during  his  life, 
and  died  before  the  mortgage  was  paid  off,  having  appointed  his 
wife  his  executrix. 

The  plaintiff  was  a  simple  contract  creditor  who  had  proceeded 
against  the  husband's  estate  by  way  of  summons  in  chambers 
under  15  &  16  Vict.  c.  86,  s.  45.  The  usual  order  for  accounts  and 
inquiries  had  been  made.  The  chief  clerk  found  that  there  was 
only  one  specialty  debt,  and  he  disallowed  a  payment  made  since 
the  order  by  the  testator's  executrix  out  of  part  of  the  assets  in 
satisfaction  of  the  said  mortgage  debt  and  interest.  The  assets 
were  insufficient  to  pay  the  husband's  simple  contract  debts.  It 
appeared  that  the  widow  had  taken  a  re-assignment  to  herself 
of  the  mortgaged  estate  by  a  deed,  which  recited  that  she  had 
requested  the  mortgagee  to  accept  payment  of  his  debt.  The 
question,  whether  or  not  the  mortgage  debt  should  be  paid  off  out  of 
the  husband's  assets  in  priority  to  his  simple  contract  creditors, 
was  adjourned  into  Court  from  chambers,  and  the  cause  now  came 
on  also,  by  arrangement,  for  further  consideration. 

Mrs.  Carmichael  made  an  affidavit,  stating,  that  her  husband, 
being  in  want  of  money  to  carry  on  his  business,  had  prevailed 
upon  her  to  concur  in  executing  the  mortgage,  but  that  the  money 
had  been  paid  to  him  and  applied  by  him  in  carrying  on  his 
business ;  and  that  no  part  of  it  had  been  expended  in  defraying 
any  debt  of  the  wife  incurred  prior  to  the  marriage.  And  the 
affidavit  stated,  that  Mrs.  Carmichael  was  told  by  her  husband  *and 
his  solicitors  at  the  time  of  the  mortgage,  that  the  husband  would 
be  primarily  liable ;  and  that,  if  her  property  first  paid  the  debt, 
she  would  be  entitled  to  have  it  recouped  out  of  the  property  of  her 
husband ;  and  that  she  consented  to  execute  the  mortgage  upon 
the  faith  of  this  representation. 

Mr.  F(yi'8ter  for  the  plaintiff. 

Mr.  Willcock,  Q.C.,  and  Mr.  Robson,  for  the  widow  and  executrix 
of  Henry  Carmichael  : 
Mrs.  Carmichael  joined  in  the  mortgage  as  the  surety  only  of  her 
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husband,  and  is  entitled  to  have  his  estate  first  applied  in  payment 
of  the  debt.     *     *     * 

The  wife  here,  being  the  executrix  of  her  husband,  was  entitled 
to  retain  this  debt,  notwithstanding  the  decretal  *order  on  the 
summons :  {_Nunn  v.  Barlow  (l)  ;  Jones  v.  Jukes  (2)]. 

Mr.  Bolt,  Q.G.,  and  Mr.  Karslake  for  other  creditors : 

The  wife,  in  cases  of  this  kind,  is  a  surety,  but  subject  to  a 
condition,  that  she  shall  only  be  paid  when  all  the  other  creditors 
of  the  husband  are  satisfied  :  Tate  v.  Atistin  (3). 

(Yice-Ghanobllob  :  If  that  case  be  correct,  supposing  the 
husband's  executor  not  to  be  his  widow,  but  some  other  person,  if 
such  executor  were  to  pay  off  the  debt,  then  the  husband's  other 
creditors  could  not  come  round  upon  the  estate  of  the  widow  in  case 
of  a  deficiency  of  assets;  and  thus  the  determination  of  a  third 
person,  contrary  to  the  general  rule  of  this  Court,  would  decide 
whether  the  widow's  estate  is  to  be  exonerated  or  not.) 

But  herOf  the  widow  was  not  pressed  to  pay  off  the  mortgage,  but 
induced  the  mortgagee  to  accept  payment  for  her  own  benefit. 

The  executrix,  by  her  right  of  retainer,  cannot  alter  the  order 
of  payment  of  the  debt  due  to  her.  Here,  she  has  cleared  her 
own  estate,  and  is  seeking  to  have  a  right  which  she  could  only 
have  if  she  had  paid  off  a  mortgage  upon  her  husband's  estate.  In 
Tidd  V.  Lister  (4),  *marshalling  was  decreed  in  favour  of  the 
husband's  creditors  against  the  estate  of  the  wife,  which  she  and 
her  husband  had  charged  by  deed  and  fine. 

(Yicb-Chakcbllob  :  That  was  a  common  case  of  marshalling,  and 
there  was  no  question  between  the  wife  and  husband.) 

But  here  the  wife  was,  in  fact,  2k  feme  sole  as  to  this  property,  which 
was  settled  subject  to  her  power  of  appointment  to  her  separate 
use  for  life ;  and  the  charge  was  a  gift  to  her  husband,  which  is 
perfectly  good  in  the  absence  of  any  proof  of  undue  influence 
exercised  by  him  to  obtain  it.  Moreover,  she  has  been  living  with 
her  husband,  and  has  had  the  benefit  of  the  money  thus  raised ; 
and  the  mortgage-deed  states  that  it  was  paid  to  them  both  ;  and 
she  cannot  deny  that,  being  estopped  now  by  the  deed. 


(1)  24  a  E.  242  (1  Sim.  &  St.  588). 

(2)  2  R  R.  308  (2  Ves,  Jr.  518). 
(li)  1  P.  Wins.  2G4. 


(4)  10  Hare,  157.    Varied  on  appeal 
98  E.  E.  335  (3  D.  M.  &  G.  857). 
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The  Yioe-Ghanokllor  said,  that  he  would  consider  whether  he 
should  require  a  reply. 

Vicb-Chancbllor  Sir  W.  Page  Wood: 

This  case  stood  over  from  last  seal  day,  for  me  to  consider 
whether  it  was  necessary  to  hear  the  reply,  and  I  have  come  to  the 
conclusion  that  I  need  not  do  so. 

The  point  is  one  which  I  think  stands  sufficiently  clear  upon  the 
authorities  ;  the  question  being  whether  or  not,  if  a  married  woman 
entitled  to  leasehold  property  for  her  separate  use  concurs  with  her 
husband  in  raising  money  upon  mortgage  of  her  separate  estate,  by 
a  deed  which  expresses  that  the  money  is  borrowed  by  and  paid  to 
herself  and  her  husband,  and  the  debt  is  afterwards  discharged — 
though  I  do  not  think  it  very  material  to  the  principle  to  consider 
whether  it  is  actually  paid  ofif  or  not — she  has  a  right  to  have  her 
estate  exonerated  as  against  the  simple  contract  creditors  of  her 
husband.  The  case  was  very  well  argued  before  me  in  chambers, 
and  subsequently  in  Court ;  but  *the  only  part  of  the  argument 
which  raised  any  difficulty  was  that  which  depended  upon  the  two 
authorities  which  were  cited,  of  Tate  v.  Austin  (1)  before  Lord 
Cowper,  and  Clinton  v.  Hooper  (2)  before  Lord  Thurlow,  in  which 
the  dictwm  in  the  former  case  was  recognised  as  determining  the 
law  of  the  Court. 

With  regard  to  the  position  of  a  wife  generally  in  respect  of  her 
property  mortgaged  for  her  husband's  debt  the  law  is  clear,  except 
in  the  particular  case  of  her  coming  into  competition  with  the  other 
creditors  of  her  husband.  Whenever  the  wife's  estate  is  mortgaged, 
and  the  money  is  paid  to  the  husband,  or  to  the  husband  and  wife, 
which,  as  Lord  Camden  says  in  The  Earl  of  Kinnoul  v.  Money  (a), 
is  the  same  thing,  the  real  question  in  the  case  is,  did  the  husband 
receive  the  money,  or  was  it  applied  to  the  use  of  the  wife  ?  If  the 
deed  expresses  that  it  was  paid  to  the  husband  and  the  wife,  that 
is  a  payment  to  the  husband ;  but  it  may  be  shown  by  extrinsic 
evidence  that  the  payment  was  in  fact  for  the  benefit  of  the  wife. 
If  it  was  not,  then,  the  estate  of  the  wife  being  a  surety  for  the 
husband's  debt,  she  has  the  advantage  of  that  position  as  against 
all  persons  except  the  husband's  other  creditors.  The  point  has 
never  been  actually  decided  as  between  his  other  creditors  and  the 
wife's  estate ;  but  in  Tate  v.  Austin  (i)  Lord  Cowper  said,  that  the 
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wife  had  the  right  of  a  surety,  except  as  against  onerous  creditors 
of  the  husband,  and  that  against  them  she  had  not  such  right. 
Lord  Thurlow,  in  Clintmi  v.  Hooper  (1),  noticed  that  dictum  in 
Tate  V.  Atistin  (2),  and  said,  that  he  regarded  the  doctrine  as  then 
settled,  his  words  being :  "  The  rule  I  take  to  be  universally  this, 
that  the  title  she  has  is  precisely  the  same  as  that  of  an  heir-at- 
law;  because,  in  Tate  v.  Avstin  (2),  though  not  the  question  in  the 
cause,  and  *consequently  not  weighed  upon  argument,  yet  the 
Court  was  very  clear  that  the  wife  cannot  insist  upon  being  paid  in 
preference  to  onerouE  creditors.*'  The  decision  in  Tate  v.  Austin  (2) 
was  affirmed  on  appeal  by  the  House  of  Lords ;  but,  as  this 
doctrine  was  only  stated  there  as  a  dictum,  the  appeal  did  not  make 
the  dictum  any  stronger ;  for  the  House  of  Lords  had  only  to  deal 
with  the  decision,  and  affirmed  that  to  which  the  dictum  was  only 
collateral.  So  also  in  Clinton  v.  Hooper  (1)  the  decision  did  not  turn 
on  this  doctrine ;  but  the  wife  had  there  acted  so  as  to  waive  her 
claim  just  as  an  heir  might  do,  and  it  was  held  that  she  could  not 
put  her  case  higher  than  that  of  an  heir,  and  therefore  she  was  not 
entitled  to  be  recouped  out  of  the  estate  of  her  deceased  husband  as 
against  his  creditors.  It  is  necessary  therefore  to  look  at  the  reason 
of  the  rule,  and  see  how  far  it  applies  to  a  case  where  the  wife's 
property  is  settled  to  her  separate  use.  All  the  decisions  on  this 
question  have  been  in  cases  in  which  the  wife's  property  was  not 
settled  to  her  separate  use  ;  but  in  which  the  wife,  having  unsettled 
freehold  property,  by  levying  a  fine  or  otherwise,  has  made  a  charge 
upon  such  property ;  and  it  was  in  reference  to  such  a  case  that 
Lord  Thurlow  said,  in  Clinton  v.  Hooper  (1),  that  it  might  seem 
hard  upon  the  wife,  but  an  assumpsit  could  not  be  raised  as  between 
her  and  her  husband ;  and  he  said,  "  I  have  put  it  as  between  heir 
and  executor,  as  the  cases  oblige  me  to  put  it,  for  the  reason 
mentioned,  because  an  assumpsit  between  husband  and  wife  will 
not  be  raised  more  in  equity  than  at  law."  And,  in  commenting 
upon  The  Earl  of  Kinnoul  v.  Money  (^),  in  which  Lord  Camden 
intimated  a  different  view,  because  he  said  that  the  Court  regards 
the  husband  and  wife  as  two  distinct  parties  in  such  a  case ;  saying, 
according  to  the  note  of  that  case  in  Mr.  Swanston's  Beports,  *that 
the  Court,  as  it  were,  dissolves  the  marriage  quoad  the  transaction, 
Lord  Thurlow  observed,  ^'Perhaps  it  is  considered  rather  too 
figuratively  in  saying  the  marriage  is  dissolved  in  that  respect 

(1)  1  E.  E.  102  (1  Vea.  Jr.  187).  (3)  Cited,  3  Swaiist.  202. 
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That  is  not  in  Mr.  Ord's  note,  nor  any  trace  of  it  in  Tate  v.  Austin 
and  the  other  cases.  They  say,  the  Court  will  not  infer  an 
equitable  assumpsit  contrary  to  the  tenor  of  the  obligation  sub- 
sisting between  husband  and  wife,  who  cannot  contract  with  each 
other  directly  without  trustees." 

Whatever  should  ultimately  be  held  to  be  the  law  in  this  respect, 
and  I  think  that  there  will  be  some  difficulty  in  supporting  these 
dicta,  although  by  such  eminent  Judges,  it  is  clear,  that  no  question 
as  to  assumpsit  can  exist  where  the  estate  is  settled  to  the  separate 
use  of  the  wife.  That  is  a  case  in  which  the  Court  recognises  her 
as  a  feme  sole  competent  to  deal  with  her  own  property  in  every 
respect ;  and,  therefore,  an  assumpsit  would  arise  just  as  though 
she  were  a  mere  stranger.  A  wife  effecting  a  charge  upon  her 
separate  property  in  favour  of  her  husband  is  precisely  in  the  same 
position  as  though  she  had  lent  to  him  the  savings  of  the  income 
of  such  property  deposited  at  her  bankers,  and  which  there  is  no 
doubt  that  he  can  lawfully  borrow  from  her.  She  stands  in  the 
very  position,  with  respect  to  her  separate  property,  which  Lord 
Thublow  says  is  too  figurative  a  description  of  her  position  in  the 
other  case.  It  must  be  observed,  however,  that  it  is  difficult  to 
see  on  what  other  ground,  except  that  of  an  implied  assumpsit,  this 
doctrine  of  her  right  as  surety  ever  arose.  The  wife  is  not  in  the 
mere  position  of  the  heir,  for  the  heir  cannot  assert  his  right 
against  legatees,  but  the  wife  can;  and  how  she  can  acquire  a 
better  position  than  the  heir,  except  by  such  an  assumpsit,  it  is 
not  easy  to  understand.  Where  the  wife  has  separate  estate,  then, 
as  it  is  laid  down  in  Parteriche  v.  *Potvlet  (i),  her  separate  property 
being  applied  to  pay  off  the  husband's  debts,  the  wife  must  be  con- 
sidered as  a  distinct  person,  and  is  equally  entitled  to  stand  in  the 
place  of  the  husband's  creditors  as  a  stranger ;  and,  according  to 
the  dictum  in  Robinson  v.  Oee  (2),  if  her  mortgage  to  secure  her 
husband's  debt  is  paid  off  out  of  his  assets,  the  other  creditors 
of  the  husband  have  no  equity,  in  case  of  a  deficiency  of  his  assets, 
to  come  upon  her  estate. 

The  choice  of  the  mortgage  creditor  cannot  make  a  distinction 
on  any  principle ;  and,  therefore.  Lord  Hardwicke  seems  to  have 
held,  that,  even  in  the  case  contemplated  by  Lord  Thublow  in  a 
different  view,  no  such  right  can  exist  on  the  part  of  the  general 
creditors.  The  only  way  in  which  any  question,  as  regards  the 
right  of  the  creditors,  could  arise  seemed  to  me  to  be,  as  in  Copis 
(1)  2  Atk.  383.  (2)  1  Voe.  Seu.  252. 
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V.  Middleton  (I),  whether  payment  of  the  debt  might  not  reduce  the 
surety  to  the  position  of  a  simple  contract  creditor.  However,  that 
doctrine  would  not  apply  to  a  case  where  an  executrix  paid  her 
testator's  debt,  because  she  would  be  entitled,  independently  of  her 
rights  as  a  surety,  to  be  recouped  out  of  the  testator's  estate,  and, 
for  that  purpose,  to  stand  in  the  place  of  the  party  so  paid. 

The  decision  in  Tidd  v.  LUter  (2)  went  upon  a  different  ground. 
That  was  a  simple  case  of  marshalling ;  the  wife  had  joined  in  two 
mortgages,  and,  therefore,  each  creditor  had  a  right  to  say,  I  insist, 
as  you  have  parted  with  both  estates,  that  other  creditors  shall  not 
be  paid  out  of  my  fund.     That  is  the  ordinary  case  of  marshalling. 

I  consider  the  executrix,  therefore,  to  be  entitled  to  the  amount 
paid,  though  it  was  quite  right-not  to  allow  this  payment  in  account; 
because  the  question  of  costs  remains  behind,  and  they  might 
exhaust  the  estate. 


1854. 
June  t>t 

Wood,  V,-C. 
[624] 


MANN  V.  FULLER. 

(Kay.  624—626;  S.  0.  23  L.  J.  Ch.  543  ;  2  W.  E.  510.) 

Bequests  were  made  of  one  thousand  pounds  to  A.,  the  interest  of  two 
thousand  to  B.,  and  at  his  death  to  his  children,  the  sum  of  one  thousand 
pounds  to  D.,  the  sum  of  one  thousand  pounds  to  B.  in  addition  to  one 
thousand  before  mentioned:  Held,  that  the  former  legacy  to  B.  was  of 
pounds  sterling,  and  that  the  gift  to  his  children  was  of  an  absolute  interest 
in  the  capital. 

Held,  also,  that  the  reference  to  the  former  legacy  in  the  latter  gift  to  B. 
did  not  diminish  the  previous  legacy  ;  and  that  the  latter  legacy  was  given 
to  B.  absolutely,  and  not  to  him  for  life,  and  then  to  his  children. 

Legacies  given  **  in  addition  to  "  previous  gifts  to  the  same  person  only 
partake  of  the  same  incidents,  where  the  former  gifts  are  absolute  or 
defeasible;  but  the  doctrine  has  never  been  extended  so  far  as  to  alter  an 
absolute  gift  of  the  latter  legacy  into  a  gift  to  the  legatee  for  life,  and,  after 
his  death,  to  other  persons. 

George  Saroon,  by  his  will,  dated  in  1842,  bequeathed  as 
follows :  "  One  thousand  pounds  to  Ann  Sargeant,  wife  of  Thomas 
Sargeant  .  .  .  The  interest  of  two  thousand  to  George  Sargeant, 
and,  at  his  death,  to  his  children  :  The  sum  of  one  thousand  pounds 
to  James  Sargeant :  The  sum  of  one  thousand  pounds  to  Thomas 
Sargeant :  The  sum  of  two  thousand  pounds  to  Ann  Sargeant:  The 
sum  of  one  thousand  pounds  to  George  Sargeant,  in  addition  to  one 
thousand  before  mentioned." 

The  assets  were  insufficient  to  pay  these  legacies  in  full. 

Mr.  Holt,  Q.C.,  and  Mr.  BaggalJay  for  the  plaintiff,  Mr,  Eddh 
(0  29  B.  B.  73,  w.  (T.  &  B.  224).  (2)  10  Hni-e.  157. 
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for  the  executor,  Mr.  Elderton  and  Mr.  Sidney  Smith  for  other  Makk 
parties,  suggested,  that  the  former  legacy  to  George  Sargeant  and  fuj^lko 
his  children  was  not  expressed  to  be  in  pounds,  and  might  be  void 
for  uncertainty ;  or  that,  as  only  the  interest  was  given,  it  was  not 
an  absolute  bequest  to  the  children ;  or,  if  it  was,  then  the  subse- 
quent gift,  referring  to  the  former  as  one  thousand,  showed  that  the 
testator's  intention  was  only  to  give  to  George  Sargeant  2,0002. 
altogether ;  and  that,  in  any  case,  the  1,000Z.  last  given  must  be 
subject  to  the  like  limitations  as  were  expressed  concerning  the 
former  gift :  Bristow  v.  Bristow  (i). 

Mr,  H.  C.  Jones  for  George  Sargeant :  [  626  j 

The  first  legacy  to  George  Sargeant  must  be  in  pounds  sterling, 
because  the  previous  legacies  are  given  in  pounds  sterling,  and  no 
stock  legacies  are  previously  given ;  and  a  gift  of  the  interest  of  a 
sum  of  money  for  ever  is  a  gift  of  the  capital.  Gordon  v.  Hoffman  (2) 
decides,  that  the  mistaken  reference  to  the  former  legacy  will  not  cut 
it  down.  In  re  More' 8  Tntst  (3)  shows,  that  an  executory  limitation 
of  the  latter  legacy  to  George  Sargeant's  children  cannot  be  implied, 

Mr.  Messitei',  Mr.  Reilly,  and  Mr.  Fane  for  other  parties. 

Vice-.Chancbllor  Sir  W.  Page  Wood: 

The  first  two  points  are  clear.  On  this  will  there  is  nothing  to 
raise  a  doubt  as  to  what  the  numerals  in  the  gift  to  George  Sargeant 
refer  to.  All  the  previous  legacies  being  of  pounds  sterling,  and  no 
sums  of  stock  having  been  previously  given,  which  might  have 
caused  some  little  ambiguity,  it  is  impossible  to  say,  that  the  gift  of 
two  thousand  does  not  mean  two  thousand  pounds  sterling. 

I  am  also  of  opinion,  that  the  gift  of  the  interest  of  the  two  thousand 
pounds  to  George  Sargeant,  and,  at  his  death,  to  his  children,  is  a 
gift  to  the  children  of  the  capital  sum  on  the  death  of  their  father. 

The  real  question  is,  whether  the  bequest  of  one  thousand  pounds 
to  George  Sargeant,  in  addition  to  one  thousand  before  mentioned, 
the  sum  before  given  having  been  two  thousand,  does  not  raise  an 
inference  that  the  intention  was  to  give  two  thousand  pounds  only ; 
and  there  is  *some  reason  under  such  words  for  the  argument,  that  [  'C2(i  | 
this  was  the  testator's  meaning.  But,  on  the  other  hand,  there  is 
the  decision  in  Gordon  v.  Hoffman  (2),  where  a  testator,  by  codicil, 
gave  to  his  son  a  legacy  in  addition  to  the  legacy  of  2,0002.  given  by 

(1)  69  K.  R.  601  (5  Beav.  289).        (3)  90  R.  B.  320  (10  Hare,  171). 

(2)  40  R.  R.  66  (7  Sim.  29). 
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his  will,  having,  in  faot,  given  him  more  than  2,000Z.  by  the  will ; 
and  the  late  Yiob-GhancblIiOr  of  England  in  that  case  held,  that  the 
plain  gift  in  the  will  was  not  to  be  oat  down  by  an  unoertain 
expression  in  the  codicil.  The  present  case  is  somewhat  stronger, 
because  the  testator  has  settled  the  former  sum  of  2,000^.  and  has 
given  the  other,  as  I  think,  absolutely. 

I  quite  concur  in  what  was  said  by  the  Lord  Justice  Turner  in 
the  case  of  More' a  Trmt  (l),  that,  where  there  is  a  gift  by  will  to  A. 
for  life,  and  after  his  decease  to  B.,  and  then  another  gift  to  A.  in 
addition  to  what  was  before  given,  there  is  no  authority  for  carrying 
on  the  series  of  limitations  to  the  latter  gift  so  as  to  convert  it  into 
a  gift  to  A.  for  life,  and  then  to  the  party  who  was  named  in  the 
former  gift  to  take  after  A.'s  death.  It  would  be  more  plausible  to 
say,  that  a  life  interest  only  was  given  to  A.  in  the  second  case,  bat 
that  would  be  inconsistent  with  the  words  of  this  will.  The  cases 
have  not  gone  further  than  this  :  where  the  subject  of  the  first  gift 
is  given  absolutely  to  the  party  or  is  made  defeasible,  the  second 
gift  has  been  held  to  be  given  upon  similar  terms ;  for  example,  if 
the  former  gift  were  absolute  and  free  of  legacy  duty,  the  additional 
gift  has  been  held  to  have  all  the  same  incidents ;  so,  if  the  former 
gift  is  to  be  lost  on  a  certain  event,  the  additional  gift  is  to  be 
defeated  on  the  same  condition.  In  no  case  has  it  been  held,. that 
the  latter  gift  is  to  go  to  the  parties  entitled  under  the  subsequent 
limitations  of  the  former  gift. 


1854. 
j7tHe  6, 7. 

Wood,  V.-C. 
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EIDGWAY  V.  SNEYD  (2). 

(Kay,  627—637.) 

Coal  mines  were  demised  at  a  certain  royalty  per  ton  upon  the  coal  which 
might  be  got,  and  also  at  the  rent  of  300/.  a  year,  or  so  much  thereof  as 
with  the  royalty  should  amount  to  that  sum,  such  rent  of  300/.  to  be  a 
minimum  rent  for  the  coal  demised.  And  the  lessee  covenanted  to  pay 
the  rents,  and  to  work  the  mine  :  Held,  that  a  court  of  equity  would  not 
restrain  an  action  by  the  lessor  for  the  minimum  rent,  although  the  coal 
proved  to  be  not  worth  the  expense  of  working ;  but  that,  if  the  lessor  were  to 
sue  upon  the  lessee^s  covenant  to  work  the  mine,  the  Court  would  intei-fere. 

In  applying  the  rule  of  caveat  emptor  to  the  case  of  leases  of  coal  mines, 
it  must  be  remembered  that  everyone  acquainted  with  that  kind  of  property 
is  aware  that  coal  mines  are  liable  to  be  interrupted  by  faults. 

If  all  the  coal  had  been  gotten  by  ancient  workings,  that  might  be  a  caae 
for  equitable  reb'ef. 

John  Bidoway,  the  plaintiff  in  this  cause,  being  the  lessee  and 
occupier,    under    different   landowners,   of  adjoining    mines    and 

(1)  90  R.  B.  320  (10  Hare,  171).  (2)  Clifft^-d  v.  Watts  (1870)  L,  R. 

C,  P,  577,  40  L,  J.  C.  P»  36, 
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collieries,  took  from  the  defendant  a  lease  for  twenty  years,  by  an  Ridgway 
indenture,  dated  the  25th  of  December,  1848,  and  made  between  the  snbyd. 
defendant  of  tlie  one  part  and  the  plaintiflF  of  the  other  part,  of  all 
the  mines,  veins,  beds,  or  strata  of  coal,  cannel,  and  slack,  then 
opened  or  known,  or  which  should  at  any  time  during  the  con- 
tinuance of  the  said  demise  be  found  lying  under  the  closes  of  land 
therein  described,  part  of  which  belonged  to  the  defendant,  and  part 
had  been  sold  by  the  defendant  to  Biohard  Baddeley,  reserving  to 
the  defendant  the  coal  under  them,  and  power  to  get  the  same ;  and 
the  defendant  also  demised  to  the  plaintiff,  in  like  manner,  certain 
surface  land,  yielding  and  paying  to  the  defendant  for  the  whole  of 
the  coal  and  cannel  thereby  demised,  which  the  plaintiff  should  get 
during  the  continuance  of  the  demise,  the  rent  and  royalty  therein- 
after mentioned,  that  is  to  say,  the  sum  of  Is.  for  every  2,520  lbs. 
weight  of  such  coal  or  cannel,  and  so  in  proportion  for  a  less  quantity 
than  2,520  lbs.  And  also  yielding  and  paying  to  the  defendant  for 
the  whole  of  the  slack  thereby  demised,  which  the  said  plaintiff 
should  get  during  the  continuance  of  the  demise  (except  such  part 
of  the  said  slack  as  therein  particularly  mentioned),  the  rent  and 
royalty  thereinafter  mentioned,  (that  is  to  say)  the  sum  of  6d.  for 
every  2,520  lbs.  weight  of  such  slack,  and  so  in  proportion  for  a  less 
quantity  than  2,520  lbs.  And  also  yielding  and  paying  yearly  and 
every  year  during  the  continuance  of  the  said  demise  unto  the  said 
defendant  for  the  coal,  cannel,  and  slack  thereby  *demised,  the  rent  [  *628  ] 
or  sum  of  8002.,  or  such  part  thereof  as  with  the  several  rents, 
royalties,  and  sums  of  money  thereinbefore  reserved  would  amount 
to  that  sum  ;  and  yielding  and  paying  4L  per  acre  for  the  surface 
land  demised :  all  such  rents  and  royalties  to  be  paid  half-yearly 
upon  the  usual  quarter  days  in  June  and  December.  And  it  was 
thereby  provided  and  declared,  that  the  said  yearly  rent  or  sum  of 
S00{.  thereinbefore  reserved  was  so  reserved  as  and  for  a  minimum 
rent  for  the  said  coal,  cannel,  and  slack  thereby  demised,  in  each 
and  every  year  during  the  continuance  of  the  said  demise ;  and 
that,  subject  to  the  proviso  thereinafter  contained,  anything  therein 
contained  should  not  in  anywise  prejudice  or  affect  the  right  of  the 
said  defendant  to  have  or  receive  the  whole  of  the  several  other 
rents,  royalties,  and  sums  of  money  thereinbefore  reserved  in  respect 
of  such  coal,  cannel,  and  slack  in  each  and  every  year  during  the 
continuance  of  the  said  demise,  in  which  the  same  should  exceed 
the  sum  of  3002.  And  the  lease  contained  clauses  usual  in  mining 
leases,  dividing  the  whole  term  into  periods,  at  the  end  of  which,  if 
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RiDowAY  the  rent  and  royalty  thereby  reserved  in  respect  of  the  said  coal, 
Sneyd.  cannely  and  slack  (exclusive  of  the  said  annual  rent  of  300/.  and  the 
surface  rent  of  4/.  per  acre)  should  exceed,  in  the  aggregate,  800L  a 
year,  and  if  in  any  year  of  such  period  the  several  rents,  royalties, 
and  sums  of  money,  exclusive  of  the  said  annual  rent  of  800/.,  and 
the  said  rent  of  4/.  per  acre,  should  not  amount  to  the  sum  of  800/., 
then  the  plaintiff  should  be  entitled  to  deduct  from  the  excess  of  the 
aggregate  amount  of  such  rents,  royalties,  and  sums  of  money  for 
such  five  years,  above  the  sum  of  800/.  a  year,  any  sum  which  he 
might  have  paid  to  the  defendant  in  any  year  or  years  of  such 
period,  to  make  up  the  rents,  royalties,  and  sums  of  money  therein- 
before reserved  in  respect  of  the  said  coal,  cannel,  or  slack  to  the 
sum  of  800/.  in  each  of  such  years. 
[  *629  ]  And  it  was  thereby  also  provided  and  declared,  that  the  ^mines  of 

coal,  cannel,  and  slack  thereby  demised  should  (subject  as  therein- 
after mentioned)  be  worked  and  gotten  in  the  same  progressive  and 
regular  course  as  the  mines  of  coal,  cannel,  and  slack  of  the  plaintiff 
in  and  under  the  land  adjoining  thereto.  And  the  plaintiff 
covenanted  for  the  due  payment  of  the  said  rents  and  royalties ; 
and  that  the  plaintiff  and  his  agents,  servants,  workmen,  and 
miners  would,  from  time  to  time  and  at  all  times  during  the  con- 
tinuance of  the  said  demise,  work,  raise,  and  get  the  mines  thereby 
demised  in  and  under  the  said  lands  of  the  said  defendant,  and  also, 
subject  as  thereinafter  mentioned,  the  mines  in  and  under  the  lands 
of  the  said  Bichard  Baddeley  continuously,  uninterruptedly,  and  in 
proper  and  workmanlike  manner,  and  in  the  same  progressive  and 
regular  course  as  the  mines  of  coal,  cannel,  and  slack  of  the 
plaintiff  in  the  said  lands  adjoining  thereto  should  be  gotten, 
obtained,  and  raised,  and  clear  the  said  mines  thereby  demised  in 
and  under  the  lands  of  the  said  Bichard  Baddeley  in  the  best  way, 
as  was  usual  in  mines  and  works  of  the  like  description.  And  that, 
if  at  any  time  during  the  continuance  of  the  said  demise  the  mines 
of  coal,  cannel,  and  slack,  or  any  of  them,  in  and  under  the  lands  of 
the  said  Bichard  Baddeley,  or  any  part  or  parts  thereof,  could  not, 
by  reason  of  the  damage  which  would  be  occasioned  thereby  to  any 
erections  on  the  said  lands  of  the  said  Bichard  Baddeley,  or  to 
any  mill  to  be  thereafter  erected  thereon,  or  any  part  or  parts 
thereof,  or  from  any  other  cause  whatsoever  (except  any  cause 
arising  from  the  act  ol*  omission  of  the  said  plaintiff  or  his  agents, 
servants,  or  workmen),  be  worked,  obtained,  gotten,  and  raised  with 
profit  and  advantage  to  the  said  plaintiff,  then  and  in  such  case  the 


VOL.  CI.]  1854.     CH.     KAY,  .629—631.  779 

said  plaintiff  should  not  be  called  upon  or  required  to  work,  obtain,     RiDawAv 
get,  or  raise  any  such  part  of  the  said  last-mentioned  mines.    And       hneVp. 
in  case  of  disagreement,  the  fact  of  the  said  plaintiff  being  able  or 
unable  to  work,  ^obtain,  get,  and  raise  the  said  mines  or  any  of       [  *^'^  J 
them,  in  and  under  the  said  lands  of  the  said  Richard  Baddeley,  or 
any  part  thereof,  with  profit  and  advantage  for  the  reasons  afore- 
said, should  be  ascertained  by  reference  to  arbitration  as  thereinafter 
mentioned.     And  the  said  indenture  contained  powers  of  entry  and 
distress  in  case  all  or  any  of  the  rents,  royalties,  or  reservations 
thereinbefore  reserved,  or  the  sum  or  sums  of  money  thereinbefore 
made  payable,  should  happen  to  be  unpaid  for  the  space  of  fourteen 
days  next  after  any  of  the  said  half-yearly  days  or  times  therein- 
before appointed  for  the   payment  thereof.    And  a  proviso  for 
re-entry  upon   the  said  mines  and  lands  in  the  events  therein 
mentioned.     And  the  usual  provisions  for  arbitration,  in  case, 
during  the  continuance  of  the  said  demise,  or  after  the  expiration 
thereof,   any  variance,   controversy,    doubt,   dispute,   or  question 
should  arise  bet\Neen  the  said  parties  thereto  touching  or  relating 
to  the  said  indenture,  or  any  clause,  covenant,  proviso,  matter,  or 
thing  therein  contained,  or  the  construction  of  the  same,  or  touch- 
ing or  concerning  the  practicability  of  the  getting  of  any  part  of  the 
thereby  demised  mines,  according  to  the  usual  course  of  mining 
operations,  or  in  any  respect  relating  to  the  thereby  demised  mines 
and  premises. 

The  plaintiff  had  discontinued  the  working  of  the  mines,  and  the 
defendant  had  brought  an  action  against  him  for  the  minimum  rent 
of  SOOi. 

The  plaintiff  filed  this  bill,  praying  for  an  injunction  to  restrain 
the  defendant  from  all  further  proceedings  in  the  action  commenced 
by  him  against  the  plaintiff,  and  from  commencing  .or  prosecuting 
any  other  action  or  proceeding  against  the  plaintiff  upon  any  or 
either  of  the  covenants  contained  in  the  Raid  lease,  and  for  an 
account  of  the  quantity  of  coals,  cannel,  and  slack,  by  the  said  lease 
capable  of  being  raised  at  the  date  thereof  from  *the  said  mines,  [  *68i  ] 
allowing  necessary  pillars  to  support  the  works,  and  for  fire  engines, 
the  plaintiff  offering  to  pay  to  the  defendant  the  sum  of  1^.  in 
respect  of  every  2,520  lbs.  weight  of  such  coal  and  cannel,  and  the 
sum  of  6rf.  in  respect  of  every  2,520  lbs.  weight  of  such  slack,  on 
being  allowed  what  he  had  already  paid  to  the  defendant  since  the 
date  of  the  lease. 

And,  if  necessary,  that  it  might  be  ascertained  what  quantity  of 
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RiDowAT     the  defendant's  land  the  plaintiff  had  used  and  occupied  in  the 

.  snetd.       exercise  of  the  powers  and  privileges  granted  by  the  said  lease,  the 

plaintiff  offering  to  pay  to  the  defendant  after  the  rate  of  41.  per 

statute  acre  for  what  should   be  found  to  have  been  used  and 

employed  by  him. 

And  that,  upon  making  such  payments  as  aforesaid,  the  defen- 
dant might  be  directed  to  release  and  discharge  the  plaintiff  from 
the  covenants  and  agreements  contained  in  the  said  lease,  the 
plaintiff  offering  to  execute  a  surrender  of  such  lease  to  the 
defendant,  or  as  he  should  direct. 

The  case  was  argued  upon  the  assumption  that  the  mines  were 
so  much  interrupted  by  faults,  that,  although  there  was  coal,  it  could 
not  be  worked  with  any  profit. 

Mr.  Daniel,  Q.C.,  Mr.  W.  M.  James,  Q.C.,  and  Mr.  W.RndaU, 
for  the  plaintiff : 

This  lease  has  been  granted  under  a  mistake  common  to  both 
parties,  namely,  the  supposition  that  there  was  workable  coal  under 
this  land;  and  a  court  of  equity  will  relieve  against  the  conse- 
quences of  a  contract  so  entered  into,  especially  in  a  case  like  a 
lease  of  mines,  where  the  lessee  had  no  power  of  ascertaining  what 
[  ♦632  ]  was  under  the  land  before  taking  the  *lease :  Lowndes  v.  Ijane  (i), 
Bingham  v.  Bingham  (2).  The  existence  of  coal  was  a  condition  of 
this  lease ;  and  if  there  be  none  which  can  be  got,  the  lease  cannot 
be  supported  :  Smith  \.  Mairable(^).  Courts  of  equity  have  inter- 
fered in  such  a  case  to  restrain  actions  against  the  lessee  for  not 
working:  Smith  v.  MoiTis  (4).  In  Phillips  v.  Jones  (5),  a  rent  was 
reserved,  to  be  paid  whether  any  coal  should  or  should  not  be 
raised ;  and  the  working  having  been  discontinued,  the  Court  in 
that  case  refused  to  restrain  an  action  for  the  rent;  but  that 
authority  may  be  questioned,  not  being  consistent  with  Smith  v. 
Mai-ris  (4).  (They  cited  also  Sutton  v.  Temph  ((Oi  Rex  v.  The 
Inhabitants  of  Bedworth  (7).) 

(ViCK-CflANCBLLOR :  There  may  be  some  ground  of  equity  if  the 
defendant  is  bringing  an  action  on  the  plaintiff's  covenant  to 
continue  the  working  of  the  mine.) 

(1)  2  Cos,  363.  (5)  47  R.  R.  303  (9  Sim.  619). 

(2)  1  VeP.  Sep.  126.  (6)  67  R.  R.  255  (7  Jur.  1065). 

(3)  63  R.  R.  493  (11  M.  &  W.  5).  (7)  9  R.  R,  476  (8  East,  387). 

(4)  2Br.  C.  C.  311. 
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Mr.  Roll,  Q.C.,  and  Mr.  Hislop  Clarke  for  the  defendant :  Ridoway 

r. 

The  defendant  has  not  commenced  any  such  proceeding,  nor  has  he       Sneyd. 
any  intention  of  doing  so.    He  only  seeks  to  recover  the  SOOl.  rent. 

Vicb-Chancbllor  Sir  W.  Page  Wood: 

I  cannot  restrain  the  defendant  from  suing  for  the  rent.  Upon 
the  other  part  of  the  case,  this  is  not  an  agreement  but  a  perfected 
contract,  on  which  no  case  for  relief  has  yet  arisen.  I  cannot 
distinguish  this  case  from  Phillips  v.  Jones  (1).  It  is  said,  that  it  is 
difficult  to  reconcile  that  authority  with  Smith  v.  Morris  (2).  The 
principle  of  the  latter  decision  is  sufficiently  plain.  There  was  a 
lease  of  mines,  and  the  lessee  was  to  pay  every  year  he  should  work, 
♦for  1,000  weys  9s.  6d.  each.  He  covenanted,  according  to  the  [  ♦633  ] 
report,  that  he  would  '*  diligently,  at  his  own  costs,  try  for  veins  of 
coal,  and  use  his  utmost  skill  to  come  at  the  same,  and  get  into 
working  thereof  within  three  years  by  such  pits,  engines  &c.  as 
were  usual ;  and  would,  within  one  month  after  he  had  sunk  such 
pit,  constantly  (unless  hindered  by  unavoidable  accidents)  work 
and  raise  900  weys  of  coals  yearly,  if  so  much  good  merchantable 
coal  might  be  had  out  of  the  same ;  and,  in  case  so  much  coal  cannot 
be  had  (without  working  the  pillars  necessary  for  supporting  the 
work,)  would  pay  to  the  defendant  &c.  9s.  6d.  for  every  wey  of  coals 
which  he  &e.  should  neglect  to  raise,  and  which  should  be  deficient 
of  such  quantity  of  900  weys,  the  money  for  the  deficiency  to  be 
paid  at  the  end  of  every  year ;  and,  if  he  should  neglect  to  sink  a 
pit  within  three  years,  he  should  pay  the  defendant  98.  6d.  per  wey 
yearly  for  900  weys,  until  he  should  have  sunk  such  pit.  And  there 
was  a  proviso  in  the  deed,  that,  in  case,  with  using  due  diligence, 
there  should  not  be  found  a  sufficient  quantity  of  coal  to  work  900 
weys  a  year,  or  if  the  lessee  during  the  term  should  have  worked  all 
the  coal  except  the  necessary  pillars  for  supporting  the  work,  from 
thenceforth  the  lessee  should  be  discharged  from  the  covenant." 

It  is  stated  in  the  report,  that  "  the  defendant  brought  an  action, 
and  assigned  seven  breaches  besides  that  for  (3)  not  working  the 
mine,  which  were  all  given  up  at  the  trial ;  but  upon  that  for  not 
working,  although  the  plaintiffs  proved  unavoidable  accidents,  the 
jury  gave  a  verdict  for  the  defendant,  and  assessed  the  damages  at 
4271.  10«.,  which  were  paid.    He  afterwards,  in  Hilary  Term,  1784, 

(1)  47  R  B.  303  (9  Sim.  619).  report  of  the  principal  case :  the  ex- 

(2)  2  Br.  C.  C.  311.  tract  omits  a  few  immaterial  words. 

(3)  Misprinted    "from"    in    Kay's      — F.  P. 
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RiDowAY     brought  another  action,  and  recovered  a  verdict  on  the  same  breach, 
Skeyd.       with  584/.  7s.  6d,  damages." 

[  'fts*  ]  Afterwards,  two  other  actions  were  brought,  and  the  *defendant 

threatened  to  bring  similar  actions  every  year.  Under  those 
circumstances,  the  lessees  filed  the  bill,  "  charging  that,  under  the 
circumstances,  they  were  not  compellable  to  work  the  mine,  and 
that,  even  if  they  had  worked  it,  the  mine  would,  before  the  filing 
of  the  bill,  have  been  exhausted,  except  working  the  pillars  ;  there- 
fore, that  it  is  contrary  to  justice  that  the  defendant  should  avail 
himself  of  the  accidents  which  had  happened ;  but  that,  upon  the 
defendant  being  paid  for  so  many  coals  as  could  be  got,  he  ought 
not  to  require  any  further  payment  under  the  lease.  The  bill, 
therefore,  prayed  an  account  of  the  quantity  of  coals  capable  of 
being  raised,  allowing  the  necessary  pillars  to  support  the  works 
and  for  a  fire-engine ;  and,  in  case  it  should  appear  that  the  defen- 
dant had  received  a  sum  equal  to  the  rent  payable  by  virtue  of  the 
lease  for  the  same,  that  he  should  be  restrained  by  injunction  from 
bringing  or  prosecuting  actions  for  the  rent ;  or,  if  it  should  appear 
that  he  had  not  been  fully  paid,  then,  upon  payment  of  so  much  as 
he  should  be  unpaid,  he  should  be  restrained  in  like  manner." 

The  Court  did  not  affect  to  vary  the  contract,  or  to  say,  that, 
because  it  was  a  lease  of  mines,  in  consequence  of  their  turning  out 
to  be  not  worth  working,  the  defendant  was  not  to  have  any  benefit 
from  the  lease.  But  what  the  Court  said  was:  If  persons  are 
enforcing  a  contract  "  for  purposes  of  harass  and  vexation,  courts 
of  equity  properly  interfere.  The  plaintiff  calls  upon  the  Court  to 
interfere ;  because,  if  he  carries  the  contract  into  execution,  he  must 
pursue  the  object  at  a  greater  expense  than  he  can  gain  by  it ;  the 
property  either  being  not  attainable,  or  attainable  only  at  an 
intolerable  expense.  Admitting  it  to  be  attainable  in  this  way, 
the  offer  to  pay  Morris  all  he  could  ever  obtain  without  incurring 
expense,  is  offering  everything  he  could  fairly  require." 
[  635  ]  That  is  to  say,  if  the  lessor  can  get  everything  which  he  con- 

tracted for,  the  Court  will  take  care  that  the  lessee  shall  not  in 
addition  be  put  to  useless  expense,  which  will  benefit  no  one.  That 
case  was  not  decided  upon  any  ground  of  mistake.  No  doubt  there 
is  authority,  that,  where  there  is  an  obvious  mistake,  this  Court 
will  not  interfere  to  enforce  the  contract;  but  it  is  a  different 
question,  how  far  the  Court  will  interfere  to  prevent  due  effect 
being  given  to  an  executed  contract,  where  there  is  no  mistake. 
In  this  case  the  alleged  mistake  is,  that  both  parties  thought  the 
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sabject  of  the  lease  was  a  mine  of  workable  coal ;  and  it  turns  out,     Hidgway 
that,  although  there  is  coal,  it  is  not  workable.  Snbyd. 

With  regard  to  mines,  the  rule  of  caveat  emptor  must  be  put 
rather  higher  than  the  plaintiff  has  here  contended  for.  It  has 
been  said,  how  can  a  man  know  what  coal  there  is  underground? 
But  every  man  who  has  anything  to  do  with  mining  knows  that 
coal-mines  are  liable  to  faults.  It  it  had  turned  out,  that,  in  the 
course  of  working,  the  plaintiff  had  come  across  ancient  mines, 
excavated  by  the  Eomans  or  others  in  former  times,  and  found 
that  there  the  vein  of  coal  was  wholly  exhausted,  what  might  in 
such  case  have  been  the  result  may  be  a  question.  But  it  is  well 
known,  that  it  is  the  course  of  nature  that  all  mines  are  liable 
to  faults ;  and  every  one  who  takes  a  lease  of  coal  mines,  though 
he  does  so  with  the  firm  belief  that  the  veins  of  coal  go  on  under- 
neath the  land,  yet  knows  that  they  may  possibly  be  interrupted  in 
this  way. 

Treat  the  case  as  if  it  were  a  sale  of  a  mine  which  proved  after- 
wards to  be  full  of  faults.  Of  course  the  purchase  would  be  made 
for  the  purpose  of  working.  The  coal  is  not  worked  out;  but 
nature  has  done  what  the  purchaser  knew  beforehand  it  often  does, 
namely,  caused  *an  interruption  of  the  vein  of  coal.  That  is  one  [  *636  ] 
of  the  incidents  which  must  be  calculated  upon  in  buying  mining 
property,  and  therefore  cannot  be  a  reason  for  avoiding  the  purchase. 
Looking  at  this  lease,  and  the  mode  in  which  the  rent  is  thereby 
reserved,  the  case  seems  to  differ  materially  from  Sinith  v.  Morris  (i). 
The  lessor  has  reserved  two  specific  rents — one  in  respect  of  all  the 
coal  worked  at  so  much  per  ton,  and  another  rent  of  a  certain  sum 
every  year  for  the  coal  demised,  which  is  equivalent  to  a  rent, 
whether  the  coal  shall  be  worked  or  not,  as  in  Phillips  v.  Jones  (2). 
How  am  I,  therefore,  to  say  that  this  rent  ought  not  now  to  be 
paid  ?  This  case  seems  to  me  to  be  completely  within  that  decision. 
The  only  difference  is,  that  the  lessor  has  here  demised  the  mine 
with  a  clause,  providing  that  there  shall  be  a  deduction  out  of  the 
fixed  rent  of  the  amount  of  royalty  which  may  have  been  paid  for 
the  coal  actually  worked,  while  in  Phillips  v.  Jones  (2)  the  royalty 
was  to  be  added  to  the  fixed  rent.  That  case  having  been  decided 
by  a  court  of  co-ordinate  jurisdiction,  it  is  open  to  me  to  reconsider 
the  decision.  But  I  quite  agree  with  the  learned  Judge  who 
decided  it,  that  there  was  a  material  difference  between  that  case 
and  Smith  v.  Montis  (1).  The  Vicb-Chancbllor  says,  that  Smith  v. 
(1)  2  Br.  C.  C.  311.  (2)  47  B.  B.  303  (9  Sim.  519). 
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RiDowAY  Moiris  "  proceeded  on  this,  namely,  that,  by  the  terms  of  the  lease, 
Sneyd.  the  lessee  was  bound  to  work  the  mine ;  and  in  respect  of  the 
produce,  a  certain  royalty  was  to  be  paid  to  the  lessor ;  and  it  was 
said,  that  the  circumstances  of  the  mine  were  such  that  the  lessee 
would  be  ruined  if  he  were  compelled  to  work  it,  and,  therefore,  it 
was  just  that  he  should  be  relieved  from  the  covenant  to  work  the 
mine,  if  he  gave  the  landlord  all  that  he  could  have  been  entitled 
to  if  the  mine  had  been  worked  according  to  the  covenant — that  is, 
a  royalty  of  9«.  6d.  for  every  wey  of  coals  contained  in  the  land ; 
but  this  lease  is  constructed  in  a  different  manner.  In  the  first 
[  ♦637  ]  instance,  there  *wa8  to  be  paid  yearly,  during  the  term  of  twenty- 
one  years,  a  gross  sum  of  3002.,  whether  the  coal  was  worked  or  not, 
and  a  royalty  of  10«.  per  wey  was  to  be  paid  if  more  was  raised 
than  600  weys ;  and  there  was  a  covenant  in  the  lease  which  bound 
the  lessee  to  work  the  mines.  Then  came  a  proviso  enabling  the 
lessee,  on  giving  notice,  to  determine  the  lease  when  all  the  coal 
should  be  worked  out ;  and  consequently,  when  all  the  coal  should 
be  exhausted,  the  tenant  might,  by  giving  the  required  notice,  free 
himself  from  all  the  obligations  of  the  lease.  If  an  action  had  been 
brought  on  the  covenant  to  compel  the  plaintiff  to  continue  the 
working  of  the  mines,  and  there  had  been  no  other  reservation  in 
the  lease  than  a  royalty  of  a  certain  sum  per  wey  on  all  the  coal 
raised,  then  the  Court  would  have  applied  the  principle  of  Smith  v. 
Mollis,  and  would  have  relieved  the  plaintiff  from  the  expense  of 
working  an  unprofitable  mine  on  his  paying  the  defendant  for 
all  the  coal  under  the  land,  which  would,  in  substance,  be  giving 
him  all  that  he  was  entitled  to  under  the  lease  ;  for  he  could  derive 
no  benefit  from  compelling  the  plaintiff  to  continue  the  working  of 
the  mine." 

In  this  case  the  lessor  can  recover  900L  a  year,  whether  the  coal 
be  worked  or  not,  and  the  royalty  if  the  coal  be  worked.  If  the 
lessor  were  suing  the  plaintiff  upon  his  covenant  to  continue  the 
working  of  the  mine,  that  would  be  like  the  case  of  Smithy.  Moj-ritt ; 
but  no  attempt  has  been  made  to  enforce  that  covenant.  The 
plaintiff  is  under  legal  liabilities  by  this  lease,  which  the  lessor 
is  not  seeking  to  enforce  inequitably ;  and,  therefore,  this  bill  is, 
in  that  respect,  premature,  and  must  be  dismissed  with  costs. 
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MANN  V.  THOMPSON  (1).  ism. 

Jvtie  12   28 
(Kay,  638—645 ;  S.  C.  18  Jur.  826  ;  2  W.  R.  582.)  !      ' 

Where  a  sum  of  money  is  bequeathed  to  be  divided  among  a  class  when    ^^^^^  ^-C- 
the  eldest  attains  twenty-one,  whether  the  gift  be  vested  or  contingent,  all         l  ^^^  ] 
the  children  who  are  born  before  the  period  of  division  are  admitted  to  take 
share& 

When  distinct  sums  of  money  are  given  to  every  individual  of  the  class, 
but  no  time  is  limited  for  distribution,  the  persons  who  answer  the  descrip- 
tion at  the  death  of  the  testator  are  alone  entitled  to  take. 

The  construction  is  the  same  if  the  gift  be  of  a  certain  sum  to  each  of  the 
children  of  A.  and  B.  who  should  attain  twenty-one,  but  in  case  any  of 
them  should  die  under  that  age,  his  share  to  go  to  his  surviving  brethers 
and  sisters,  although  A.  had  no  children  at  the  date  of  the  will  or  at  the 
death  of  the  testator,  but  had  children  bom  after  the  testator's  death. 

<' Surviving,"  in  such  a  limitation,  cannot  be  read  *' other,"  so  as  to 
entitle  a  child  to  the  share  of  a  brother  who  died  before  he  was  born. 

George  Maij^n,  by  his  will,  dated  the  80th  day  of  Augast,  1888, 
bequeathed  as  follows  :  '^  I  also  give  and  bequeath  to  all  and  every 
the  child  and  children  of  my  two  sons,  George  King  Mann  and 
John  King  Mann,  and  of  my  daughters,  Arabella  Hall,  Elizabeth 
Saunders,  Susan  Curtis,  Helen  Mann,  and  Catherine  Bate,  the  sum 
of  25L  each,  of  lawful  money  of  the  United  Kingdom,  who  being  a 
son  or  sons  shall  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  shall  attain  that  age  or  marry :  Provided 
always,  that,  if  at  the  time  of  my  decease  any  of  their  said  children, 
being  a  son  or  sons,  shall  be  under  the  age  of  twenty-one  years,  or 
being  a  daughter  or  daughters  shall  be  under  that  age  or  unmarried, 
the  executors  or  executor,  or  trustees  or  trustee  of  this  my  will  for  the 
time  being,  shall  or  may  apply  all  or  any  part  of  the  income  of  the 
share  or  respective  shares  of  such  child  or  children  in  or  towards 
his,  her,  or  their  support,  maintenance,  and  education,  and  shall 
apply  the  residue,  if  any,  in  augmentation  of  their  respective 
shares :  Provided,  nevertheless,  and  my  will  is,  and  I  hereby  direct 
and  declare,  that  in  case  any  of  the  children  of  my  said  sons  and 
daughters,  being  a  son  or  sons,  shall  die  under  the  age  of  twenty- 
one  years^  or  being  a  daughter  or  daughters  shall  die  under  that 
age  and  without  having  been  married,  then  the  share  or  shares 
of  him,  her,  or  them  so  dying,  as  well  original  as  also  accruing 
under  this  cross  executory  trust,  shall  go  to  the  surviving  brothers 
and  sisters  or  brother  and  sister  of  such  child  or  children  so  dying, 
equally  to  be  divided  between  them  if  more  than  one,  share  and 
share  *alike,  as  tenants  in  common  and  not  as  joint  tenants ;  and,  [  *6d9  ] 
if  there  shall  be  only  one  survivor,  then  such  one  survivor  to  take 
(1)  Rogers  v.  MiiUh  (1878)  10  Ch.  D.  25,  27,  48  L.  J.  CL  133. 
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Mann       the  wbole,  both  original  and  accruing."    And  the  testator  gave  the 
Thompson,    residue  of  his  personal  estate  unto  his  wife  Mary  Mann,  absolutely, 
and  appointed  her  and  the  defendants,  David    Thompson   and 
Edward  Pearce,  his  executrix  and  executors. 

The  testator  died  on  the  15th  of  February,  1839. 

At  the  date  of  his  will,  and  also  at  the  time  of  his  death,  all 
his  sons  and  daughters  were  living,  and  were  all  married  except 
John  King  Mann  and  Helen  Mann ;  and  at  both  those  dates  all 
the  married  children  except  George  King  Mann  had  children,  and 
the  eldest  of  such  children  was  a  daughter  of  Arabella  Hall,  who 
attained  her  age  of  twenty-one  years  in  June,  1842. 

After  the  testator's  death  John  King  Mann  married,  and  had 
three  children,  namely,  John  Ball  Mann,  who  was  born  on  the 
17th  of  February,  1842,  and  died  on  the  foUowing  day ;  the  plaintiff, 
George  William  Mann,  who  was  born  on  the  5th  of  October,  1846 ; 
and  Alfred  Mann,  who  was  bom  on  the  9th  of  January,  1851,  and 
died  on  the  25th  of  the  same  month. 

The  plaintiff  claimed,  that  legacies  of  25Z.  each  were  given  to  all 
the  children  of  the  testator's  sons  and  daughters  who  were  living  at 
the  time  of  his  decease,  or  who  were  born  afterwards ;  and  that  the 
plaintiff  was  entitled  in  his  own  right,  and  as  survivor  of  his  brothers, 
John  Ball  Mann  and  Alfred  Mann,  to  three  legacies  of  25L  each. 

Mr.  Dickinson  for  the  plaintiff: 

All  the  children  born  after  the  death  of  the  testator  were  entitled 
[  •640  ]  to  legacies  *under  this  bequest :  Harris  v.  Lloyd  Q) ;  and  this  must 
have  been  the  testator's  intention,  for  he  knew  the  state  of  the 
family  both  at  the  date  of  the  will  and  at  his  death,  and  yet  left 
the  bequest  to  children  of  his  son  and  daughter,  who  had  then 
no  children,  unaltered. 

At  least  such  children  as  were  born  before  the  daughter  of 
Arabella  Hall  attained  twenty-one  must  take :  Whitbread  v.  Lord 
St.  John  (2),  Brandon  v.  Aston  {9);  and  the  plaintiff,  though  not 
born  until  after  Mrs.  Hall's  daughter  attained  twenty-one,  is  the 
survivor  of  his  brother,  who  was  born  before  that  time,  and  thus 
takes  his  share. 

Mr.  Webster,  Mr.  WiUcock,  Q.C.,  and  Mr.  Whitbread,  for  persons 
interested  in  the  residue  : 

The  children  living  at  the  testator's  death  were  alone  entitled : 

(1)  24  R.  R.  68  (T.  &  R.  310).  (3)  60  B.  R  11  (2  Y.  &  0.  0.  U.  30), 

(2)  7  R.  R.  366  (10  Ves.  152). 
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Bingi'ose  v.  Bramhain{l\  Storrs  v.  Benboivi^),  Scott  v.  The  Earl  of       Mann 
Scarborough  (3) .  Thompson. 

The  plaintiff,  not  having  been  born  till  after  the  death  of  his 
eldest  brother,  is  not  his  survivor:  Davidson  v.  Dallas (4,). 

Mr.  Dickinson,  in  reply. 

The  Vice-Chancbllob  reserved  his  judgment. 

Vicb-Chancbllor  Sir  W.  Page  Wood  :  ^^^e  28. 

The  question  in  this  case  is,  whether,  under  all  the  circumstances,       [  641  ] 
the  plaintiff  is  entitled  to  any  interest  in  any  of  the  legacies  of  252. 
given  by  the  will  of  the  testator. 

It  has  been  contended  by  Mr,  Dickinson,  who  argued  the  case  very 
ably,  that  the  bequest  must  be  taken  to  be  either  of  25/.  each  to  all 
the  children  born  or  to  be  bom  during  the  lives  of  their  respective 
parents,  or  to  such  of  the  said  children  as  were  born  before  any  child 
attained  twenty-one,  as  that  event  happened  after  the  death  of  the 
testator.  There  seems  to  be  no  reported  case  precisely  like  this ; 
but  there  is  quite  sufficient  authority  upon  the  principle  to  enable 
me  to  come  to  a  conclusion  satisfactory  to  my  own  mind. 

First.  When  a  sum  of  money  is  given  to  be  divided  among  a  class 
of  children,  whether  the  gift  be  vested  or  contingent,  and  the  period 
of  division  is  fixed  to  be  upon  the  attainment  by  any  child  of  the 
age  of  twenty-one  years,  all  the  .children  born  before  the  period 
of  division  are  let  in  to  take,  and  all  those  born  afterwards  are 
excluded.    It  was  argued  that  this  is  not  the  true  construction  of  the 
testator's  language,  but  that  the  rule  has  been  occasioned  by  the 
inconvenience  which  would  arise  from  a  contrary  conclusion,  and 
tends  rather  to  set  aside  the  testator's  intention  on  the  ground  of 
inconvenience,  or,  more  correctly  speaking,  that  there  are  in  such 
cases  two  intentions,  both  of  which  cannot  be  fulfilled,  namely,  to 
give  the  legacies  at  a  certain  time,  and  to  give  them  to  all  the 
children  ;  and  the  former  intention  must  be  postponed  in  order  to 
ascertain  the  number  of  children  who  are  to  take.    I  do  not  think, 
however,  that  this  is  the  true  view.    The  real  doctrine  of  the  Court 
is,  that,  when  children  are  mentioned  in  a  will,  that  means,  prinid 
facie,  if  no  intervening  interest  *be  given,  that  which  is  considered       [  ♦642  ] 
to  be  the  testator's  meaning  in  the  case  of  a  gift  to  individuals, 
namely,  those  who  may  be  living  at  the  death  of  the  testator.    If 

(1)  2  B.  R.  84  (2  Cox.  384).  (3)  49  R.  E.  317  (1  Bear.  154). 

(2)  39  R  B.  132  (2  My.  &  K  46).  (4)  9  B.  B.  3^0  (14  Ves.  576). 
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Mann  the  gift  be  not  immediate,  it  may  be  that  he  intends  to  include  all 
THOMPftON.  those  children  who  may  be  living  at  the  time  of  distribution ;  and 
the  Court  judges  of  the  intention  in  this  respect  from  the  whole 
scope  of  the  will.  Lord  Thurlow,  in  Andrews  v.  Partington  (1),  is 
reported  to  have  intimated  an  opinion  that  the  rule  was  artificial, 
and  that  there  was  no  greater  inconvenience  in  deciding  that  all  the 
children  were  intended  in  the  case  of  a  devise,  than  in  that  of  a 
marriage  settlement.  I  think  that  this  can  hardly  be  a  correct  report 
of  what  his  Lordship  said,  because  the  difference  between  a  will 
and  settlement  is  obvious.  The  first  intent  of  a  settlement  is  to 
make  a  provision  for  all  the  children  of  the  maorriage ;  but  no  such 
intention  is  necessarily  to  be  inferred  from  a  gift  by  will.  Moreover, 
in  the  case  of  a  settlement,  the  provision  is  almost  always  to  take 
effect  after  the  death  of  one  of  the  parents,  when  the  possibility  of 
further  children  is  at  an  end  ;  and,  therefore,  the  rule  as  to  the  period 
of  distribution  necessarily  lets  in  all  the  children.  However,  the  rule 
as  to  the  time  of  the  division  of  a  sum  among  a  class  is  now  settled. 
The  next  case  is  not  a  bequest  of  a  sum  to  be  divided  among  a 
class,  but  a  gift  of  a  certain  sum  to  each  individual  of  the  class, 
where  no  time  is  fixed  by  the  will  at  which  the  class  is  to  be  ascer- 
tained. I  do  not  find  any  decided  case  in  which  the  point  has  arisen, 
which  occurs  here  with  regard  to  children,  who  were  neither  in  esse 
at  the  date  of  the  will,  nor  at  the  testator's  death ;  but  there  are 
several  authorities  in  cases  of  gifts  to  children  simpli/nteTf  where 

[  *643  ]  there  were  children  in  esse  both  at  the  date  *of  the  will  and  at  the 
death  of  the  testator.  The  first  of  these  is  Ringrose  v.  Bramham  {2\ 
in  which  the  gift  was  "to  every  child  he  hath,"  and  there  were 
some  children  living  at  the  date  of  the  will,  and  others  born  before 
the  death  of  the  testator,  and  some  born  afterwards.  The  Master 
OF  THE  Rolls  let  in  those  born  between  the  date  of  the  will  and  the 
testator's  death,  but  not  those  born  after  that  event.  And  the 
reason  which  he  gave  for  excluding  them  seems  to  be  very  sound, 
namely,  the  extreme  inconvenience  of  postponing  the  distribution 
of  the  testator's  personal  estate  until  all  the  children  who  might  be 
born  should  be  ascertained,  which  would  not  happen  until  the  death 
of  their  respective  parents.  That  case  was  followed  in  Starrs  v. 
Benbow  (3),  in  which  the  gift  was  **  to  each  child  that  may  be  born 
to  either  of  the  children  of  either  of  my  brothers  lawfully  begotten." 
The  .present  Lord  Chancellor  seems  to  have  intimated  some  doubt 

(1)  3  Br.  C.  C.  403.  (3)  39  R.  R.  132  (2  My.  &  K.  46). 

(2)  2  R.  R.  84  (2  Cox,  384). 
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of  the  correctness  of  that  construction,  when  the  case  was  before        Mann 

liun  on  another  point  (i)  ;  but  there  has  been  no  appeal  from  that    Thompson. 

decision,  although  there  was  much  litigation  upon  that  particular 

will.     The  case  of  Butler  v.  Lowe  (2)  is  entirely  to  the  same  effect. 

The  words  there  were  "  to  each  of  the  children  begotten  or  to  be 

begotten."     And  there  is  no  decision  in  any  way  opposed  to  those 

except  that  in  Defflis  v.  Goldschnvlt  (3),  which  was  cited  in  both  the 

cases  I  have  mentioned,  and  in  which  it  was  clear  that  after-born 

children  were  intended  to  be  included ;  and  it  was  held,  that  if  there 

be  a  manifest  intention  to  make  an  inconvenient  arrangement  it 

must  be  made. 

In  this  case  the  plaintiff's  father  was  not  married  at  the  date  of 
the  will  or  at  the  death  of  the  testator  ;  and  Mr.  *  Dickinson  cited  [  *644  ] 
several  cases,  to  show  that  where  there  is  a  bequest  to  children,  and 
there  are  none  in  esse  at  the  date  of  the  will,  that  is  a  good 
executory  bequest  to  them ;  but  those  were  all  cases  in  which  a 
certain  sum  of  money  was  given  in  trust ;  and  it  was  hardly  possible 
to  make  any  inference  except  that  the  testator  intended  the  sum  to 
be  separated  from  his  estate  and  placed  in  the  hands  of  the  trustees  ; 
and  therefore  he  could  have  no  other  object  than  the  formation  of 
an  executory  trust ;  and  that  is  altogether  different  from  the  case  of 
bequests  of  several  given  sums  of  money  not  ascertained  in  number, 
except  by  reference  to  the  number  of  tbe  legatees,  which  occasions 
a  difficulty  in  administering  the  estate  if  the  time  of  ascertaining 
them  is  to  be  indefinitely  postponed.  Not  a  single  legacy  in  fact 
could  be  paid  to  any  person,  for  all  might  have  to  abate.  It  also 
seems  to  me  of  little  importance  whether  the  parent  had  children 
or  not  at  the  date  of  the  will,  because  they  might  die  in  the  testator's 
lifetime,  and  then  the  same  inconvenience  would  arise  if  children 
afterwards  born  were  to  be  let  in. 

But  from  the  particular  words  of  this  will  it  seems  to  me  that  the 
testator  contemplated  those  children  only  who  should  be  living  at 
his  death.  There  is  a  provision  for  maintenance  of  the  children 
who  might  be  living  at  his  death,  during  their  minorities,  out  of  the 
income  of  their  shares ;  and  there  is  no  such  provision  for  after- 
born  children,  as  might  have  been  expected  if  the  testator  had 
intended  to  include  them.  It  is  said,  that  the  second  proviso  for 
survivorship  is  general ;  but  I  think  it  is  impossible  to  read  the  word 
"surviving*'  in  that  proviso  as  "others."     The   plaintiff  in  this 

(1)  98  R  K.  191  (3  D.  M.  &  G,  390).  (3)  13  R.  R  259  (1  Mer.  417). 

(2)  51  R  H.  259  (10  Sim.  317). 
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case  cannot  be  said,  in  any  sense,  to  be  the  survivor  of  his  brother 
John  Ball  Mann,  for  he  was  not  in  existence  till  after  the  death  of 
John  Ball  Mann.    Lord  Eldon  observes  upon  that  in  Davidson  v. 
Dallas  (1),  *where  a  sum  was  given  defeasible  on  the  death  of  any  of 
the  legatees  under  twenty-one,  and  that,  being  a  vested  interest  at 
once,  did  not  let  in  after-born  children ;  and  Lord  Eldon  said,  that 
survivors  had  never  been  construed  "  others  "  except  where  it  was 
necessary  to  give  a  forced  construction  to  the  word,  and  he  refused 
to  do  so  in  that  case.     The  natural  construction  here  is,  that  the 
testator,  having  given  legacies  to  all  the  children  living  at  his  death, 
then  makes  a  gift  over  of  the  share  of  anyone  dying  under  twenty-one, 
not  contemplating  at  all  the  whole  class  who  might  be  bom  through 
a  long  series  of  years  during  the  lives  of  the  parents  of  the  children. 
The  only  remaining  question   is,  whether  or  not  any  child   of 
John  King  Mann  could  claim,  being  born  before  the  daughter  of 
Arabella  Hall  attained  twenty-one.    I  apprehend  that  the  principle 
is,  that  when  a  testator  gives  legacies  to  children,  whether  they  are 
vested  or  contingent,  he  means  only  those  who  may  be  living 
at  his  death;    and  the  rule  is,  that  that  is   the  time  of    ascer- 
taining the  class  to  take  :  and  the  circumstance,  that  the  property 
does  not  become  an  absolute  or  vested  interest  before  the  legatees 
attain  twenty-one,  does  not  alter  the  rule,  so  as  to  let  in  children 
who  may  be  born  in  the  interval ;  because  several  of  the  children 
might  die  under  twenty-one,  or  there  might  be  no  children  of  any 
of  the  objects,  and  it  might  be  necessary  to  wait  until  a  series  of 
deaths  had  taken  place,  and  all  the  remaining  legatees  had  attained 
twenty-one,  and  until  that  time  the  payment  of  every  legacy  would 
have  to  be  postponed.    I  must,  therefore,  hold  that  none  of  the 
legacies  became  payable  to  any  of   the  children  of  the  sons  or 
daughters  of  the  testator  who  were  born  after  his  death. 


1854. 
June  30. 

Wood,  V,-C. 

[646] 


The  earl  of  LONSDALE  v.    The  COUNTESS 
BEECHTOLDT  (2). 

(Kay,  646—649;  S.  C.  23  L.  J.  Ch.  816 ;  18  Jur.  811.) 

A  bequoat  of  leaseholdB  to  A.  for  life,  leinainder  to  B.,  remainder  to  C, 
gives  B.  a  life  intei-est  only. 

The  late  Marquis  of  Hertford,  by  one  of  the  codicils  to  his  will, 
dated  in  1885,  bequeathed  as  follows : 

(1)  9  E.  R.  350  (14  Yes.  576).  [1896]  1  Ch.  507,  65  L.  J.  Ch.  298,  74 

(2)  Re   Bowes,    Strathmore  v.    Vane      L,  T.  16. 
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"As  to  my  leasehold   estates    in    the    Regent's    Park,  linen,        the 

furniture,  and  entire  contents,  excepting  one  or  two  or  more  family     lonsdalb 

pictures  and  books  I  may  have  moved  there,  although  entailed,  and        ^^^ 

everything  it  and  they  contain,  I  am  minded  to  bequeath  for  her     Countess 
'^  '  ^  ^  ^      Berohtoldt 

life  to  Charlotte  Leopoldina  Straohan  aforesaid,  remainder  to  said 
Matilda,  remainder  to  said  Louisa." 

Charlotte  Leopoldina  Strachan  afterwards  married  Count 
Emmanuel  de  Zichy  Ferraris,  who  had  since  died ;  Louisa  married 
the  Prince  Yicenzo  de  St.  Antimo  Buffo,  and  Matilda  married 
Antoine,  Count  Berohtoldt. 

The  executors  filed  the  bill  in  this  suit  to  have  the  construction 
of  this  codicil  determined. 

Mr.  Willcock,  Q.C.,  and  Mr.  Schomberg^  for  the  plaintiffs. 

Mr.  Daniel,  Q.C.,  and  Mr.R.  Pryor^  for  the  Countess  Berohtoldt 
(formerly  the  said  Matilda),  claimed  the  leaseholds  absolutely,  citing 
Hanis  v.  Davis  (!)• 

Mr.  Chandlesa,  Q.C.,  and  Mr.  Vincent  and  Mr.  Tripp,  for  other 
parties. 

Mr.  Rolt,  Q.C.,  and  Mr.  Erskine,  for  the  Princess  de  St.  *  Antimo      [  ♦647  ] 
Buffo  (formerly  the  said  Louisa) : 

The  gift  to  Matilda  was  of  a  life  interest  only.  The  words, 
''  remainder  to  Louisa  "  can  have  no  other  meaning  than  **  after 
her  death  to  Louisa."  In  Saunders  v.  Vautier  (2),  Lord  CottbnhaM 
observed  upon  the  importance  of  the  addition  of  the  words 
''  executors,  administrators,  and  assigns/'  in  a  gift  of  personalty ; 
and  it  is  a  fair  argument,  that  the  absence  of  those  words  affords 
at  least  an  inference  that  the  gift  was  not  intended  to  be  of  an 
absolute  interest,  which  inference  is  confirmed  by  the  gift  over. 
(They  cited  also  Doe  d.  Phipps  v.  Lord  Mvlgrave  (8),  which  is  stated 
in  the  judgment.) 

Vice-Chancbllor  Sir  W.  Paob  Wood: 

I  am  of  opinion,  that,  for  the  purposes  of  this  question,  there  is 
no  difference  between  a  specific  bequest  of  leaseholds  or  any  other 
chattel.  If  there  be  an  executory  gift  over  of  leaseholds,  which 
fails,  the  property  being  given  away  from  the  exeoutorsi  the  specific 
legatee  for  life  takes  the  absolute  interest,  though  that  probably 

(1)  66  R.  B.  130  (1  CoU.  416).  (3)  2  E.  R.  607  (5  T.  B.  320). 

(2)  64  B.  B.  286  (Or.  &  Ph.  240). 
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The  was  not  the  intention.    I  do  not  know  that  the  rules  of  construction 

Lonsdale  ^  ^  leaseholds  are  different  from  those  which  apply  to  the  gift  of 

**•  any  other  chattels.    If  this  had  been  a  limitation  of  a  sum  of  stock 

Countess  to  A.  for  life,  remainder  to  B.,  remainder  to  C,  I  should  have  had 

BBBCHTOIiDT 

little  doubt  that  the  testator,  using  the  expression  "  remainder  to 
C,"  must  have  thought  there  would  be  something  for  G.  to  take. 
The  same  rule  seems  to  apply  to  leaseholds.  I  must  suppose  that 
the  testator  considered  there  was  something  remaining  after  the 
interests  previously  given,  which  would  pass  by  the  gift  to  Louisa. 
The  only  mode  in  which  that  could  have  effect  would  be  by  reducing 

[  *QiS  J  the  former  gift  to  Matilda  to  a  life  interest.  The  *pecuUarity  here 
is,  that  the  first  gift  was  expressly  for  life,  so  that  some  difference 
seems  to  be  made  in  the  gift  to  Matilda.  In  that  respect  the  case 
of  Doe  d.  Phipps  v.  MuLgrave  (i),  which  has  been  cited,  seems  to 
have  a  bearing  upon  this  case.  The  will  there  was  very  loosely 
worded,  there  being  a  devise  in  trust  for  the  testator's  first  and 
other  sons  in  tail  male,  and  on  failure  of  such  issue,  to  the  testator's 
brother  Henry  and  his  first  and  other  sons  in  tail  male.  And  there 
was  a  question,  whether  Henry  should  not  take  an  estate  in  tail 
male  as  well  as  his  sons ;  and  Lord  Ebnyon,  Ch.  J.,  and  Bulleb,  J., 
decided,  that  he  took  only  a  life  estate,  with  remainder  in  tail  to 
his  issue,  the  latter  expressing  himself  thus :  "This  will,  though 
expressed  in  such  short  terms,  is  so  clear,  that  no  person  bat  a 
technical  lawyer  can  entertain  a  doubt  with  respect  to  its  meaning. 
It  is  an  epitome  of  a  strict  settlement.  The  whole  is  inaccurate, 
for  the  devisor  begins  with  giving  his  estates,  not  to  trustees,  but  in 
trust  to  certain  persons,  and  there  is  no  limitation  at  all  to  their 
heirs.  As  to  the  principal  question :  the  devisor  has  not  said  in 
express  terms  that  he  devised  to  his  brother  Henry  for  life ;  but  it 
manifestly  appears  that  it  was  his  intention  that  his  brothers 
should  only  take  life  estates.  In  this  case  we  are  not  hampered  by 
technical  words,  and  we  have  only  to  consider  the  plain  meaning 
of  the  devisor,  which,  I  think,  was  to  limit  his  estate  in  strict 
settlement  to  his  brothers  in  succession." 

In  this  case  the  words  are  loose  and  inaccurate ;  but  I  think, 
that,  to  any  but  a  lawyer's  mind  embarrassed  by  the  technical 
meaning  of  particular  words,  the  construction  must  be,  that  this 
was  a  gift  of  successive  life  interests  to  Charlotte  and  Matilda.  It 
is  true,  that  a  limitation  of  a  chattel  to  A.  simply  gives  an  absolute 

[  ♦649  ]       interest ;  and  for  *that  reason  there  is  great  force  in  the  observation 

(I)  2  E.  B.  C07  (5  T.  K.  320}. 
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of  Lord  CoTTBNHAM  in  Saunders  v.  Vautier  (i),  that  the  question,  The 

whether  words  of  limitation  are  added,  may  be  of  considerable  con-  ii)NaDALE 

sequence  in  ascertaining  the  intention  of  the  testator.     Of  course,  ^^^^'^ 

if  the  limitation  had  been  to  Matilda,  her  executors  and  adminis-  Countess 

BERGlITOIiDT 

trators,  there  would  have  been  no  doubt.  So,  also,  if  the  limitation 
had  been  to  her  and  the  heirs  of  her  body,  the  rule  of  law  would 
give  her  the  absolute  interest ;  but  to  make  me  conclude  that  the 
testq^tor  has  endeavoured  to  violate  some  rule  of  law  in  the  limita- 
tion over,  and  thus  prevent  its  taking  effect,  I  must  have  a  distinct 
indication  of  such  an  attempt  on  his  part.  If  there  be  such  an 
indication  the  gift  over  is  void ;  if  not,  why  am  I  to  infer  that  he 
intended  to  give  an  absolute  interest  to  Matilda,  and  then  a 
remainder  over,  which  would  be  repugnant  both  to  the  rules  of 
law  and  common  sense?  Considering  that  I  am  bound  to  give 
effect,  if  possible,  to  all  the  words  of  this  bequest,  and  that  there 
is  nothing  which  expressly  shows  a  clear  intention  to  give  an 
absolute  interest  to  Matilda,  I  think  the  true  construction  is,  that 
she  takes  a  life  interest  only. 


NASH  V.  HODGSON.  i854. 

July  4. 
(Kay,  650—653.)  — l 


[Beversed  on  appeal  as  reported  in  6  D.  M.  &  G.  474.] 


TATLOCK  V.  JENKINS.  i854. 

July  5. 
(Kay,  654—657 ;  S.  0.  23  L.  J.  Ch.  7G7  ;  18  Jur.  891.)  

Wood  V  -C 
If  a  testator  blends  the  proceeds  of  his  real  and  peraoiial  estate  into  one  y 

fund,  and  makes  a  char^  upon  the  mixed  fund,  and  a  devastavit  of  the         i   °    j 

personal  estate  occurs,  or  the  testator  by  a  codicil  devises  the  real  estate  to 

another  person  free  from  the  charge,  the  charge  does  not  fail  proportionably, 

but  must  be  raised  out  of  the  remaining  estate. 

Catherine  Tatlock,  by  her  will,  dated  in  July,  1840,  devised  all 
her  real  estate  to  trustees,  upon  trust,  by  sale  or  mortgage  ''  to 
raise  in  aid  of  her  personal  estate  not  specifically  bequeathed  (if 
insufl&cient)  so  much  money  as  should  be  requisite  to  satisfy  "  her 
debts,  funeral  and  testamentary  expenses,  and  legacies.  The  will 
then  contained  the  usual  provision,  that  the  trustees  should  have 
power  to  give  good  receipts,  and  provided,  that  any  surplus  of  the 
money  to  arise  by  such  sale  or  mortgage  should  be  added  to  the 
(1)  54  E.  R.  286  (Or.  &  Ph.  249). 
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Tatlock  personal  eRtate  of  the  testatrix,  and  be  applied  accordingly ;  and, 
Jenkins.  &fter  giving  various  legacies,  the  testatrix  declared  that  her  real 
estate,  subject  as  aforesaid,  and  also  the  residue,  if  any,  which, 
"  after  making  the  payments  and  appropriation  aforesaid,"  should 
remain  of  her  personal  estate,  should  be  held  upon  trust  for  Mary 
Tatlock  for  life ;  and  from  and  after  her  decease,  '^  but  as  to  both 
estates  subject  also  to  the  provision  next  hereinafter  contained  "  for 
Henry  Jenkins,  his  heirs,  executors,  administrators,  and  assigns : 
Provided,  that  Mary  Tatlock  should  have  power  by  will  or  codicil 
to  appoint  any  sum  or  sums  of  money  not  exceeding  5,000/.  to  any 
person  or  persons ;  and  the  testatrix  charged  her  ''  said  real  and 
residuary  personal  estates  with  the  payment  of  the  sum  or  sums 
which  the  said  Mary  Tatlock  might  so  give,  bequeath, or  appoint;" 
and  she  appointed  the  said  Henry  Jenkins  and  Mary  Tatlock 
executors. 

By  a  codicil,  dated  in  1850,  the  testatrix  devised  all  her  real 
estates  to  Mary  Tatlock,  in  fee  simple  "  freed  and  discharged  from 
all  my  debts,  liabilities,  and  engagements;  and  also  from  any 
charges  created  by  my  said  will,  if  any  ;  and  in  all  other  respects 
I  confirm  my  said  will." 
[  665  ]  This  was  a  suit  by  Mary  Tatlock  against  Henry  Jenkins  for 

administration ;  and  the  question  was,  whether  the  exoneration  of 
the  real  estate  devised  by  the  codicil  to  Mary  Tatlock  threw  the 
burden  of  the  charge  of  5,0002.  upon  the  residuary  personal 
estate. 

Mr.  Daniel,  Q.C.,  and  Mr.  R.  Pryoi^  for  the  plaintiff. 

Mr.  Roll,  Q.C.,  and  Mr.  J.  V.  Prwr^  for  the  defendant : 

The  codicil,  taking  the  real  estate  out  of  the  mixed  fund,  upon 
which  the  5,0002.  was  charged,  does  not  throw  the  whole  charge 
upon  the  personal  estate ;  but  the  charge  fails  so  far  as  it  would 
have  been  payable  out  of  the  real  estate.  In  Roberta  v.  Walker  (i). 
a  testator  directed  his  real  and  personal  estate  to  be  converted  and 
applied  in  payment  of  debts  and  legacies ;  and  it  was  held,  they 
should  contribute  rateably,  and,  if  any  of  the  legacies  failed  by 
lapse,  the  heir  and  next  of  kin  took  the  benefit  of  such  failure 
in  proportion  to  the  respective  values  of  the  real  and  personal 
estates. 

(Yicb-Ghanobllob  :   That  is  as  regards  the  parties  who  take 
(1)  82  R.  R.  318  (1  Ruas.  &  My.  762). 


VOL.  CI.]  1854.    CH.     KAY,  655—656.  795 

subject  to  the  charge  ;  but,  as  regards  the  person  interested  in  the     Tatlock 
charge,  is  not  he  entitled  to  raise  is  out  of  either  fund  ?    Suppose     Jenkins. 
there  had  been  a  devastavit^  could  not  he  raise  the  whole  charge 
out  of  the  real  estate  ?) 

The  principle  of  that  decision  is,  that  part  of  the  charge  is  fixed 
upon  one  fund,  part  upon  the  other,  exclusively. 

(Viob-Ghangellor  :  Surely  not  with  respect  to  the  person  entitled 
to  the  charge  ?  With  respect  to  the  persons  entitled  to  the  funds 
subject  to  the  charge,  the  decision  was,  that  the  testatrix  had  no 
intention  to  favour  one  more  than  the  other.) 

In  Falkner  v.  Grace  (i),  an  annuity,  directed  to  be  paid  out  of  the 
rents  of  real  estate  and  the  proceeds  of  personalty,  was  held  to  be 
apportionable  *between  them.     The  testatrix  did  not  intend  to       [  '656  ] 
deprive  the  defendant  of  all  the  real  estate,  and  at  the  same  time 
to  subject  him  to  the  whole  burden  of  the  charge. 

The  reply  was  not  heard. 

Vice-chancellor  Sir  W.  Page  Wood  : 

I  cannot  have  any  doubt  concerning  the  effect  of  this  charge.  I 
think  that  Roberts  v.  Walker  (^^  and  that  class  of  cases,  have  been 
misunderstood  in  this  argument.  If  a  testator  directs  his  real 
estate  to  be  sold,  and  blends  the  proceeds  with  his  personal  estate 
into  a  mixed  fund,  any  charge  upon  this  fund  falls  pro  rata  upon 
the  proceeds  of  the  real  and  personal  estate,  as  between  the  persons 
entitled  to  them,  because  the  testator  intended  that  these  funds 
should  be  rateably  subject  to  the  charge,  and  did  not  mean  in  this 
respect  to  favour  one  of  the  persons  entitled  more  than  the  other. 
But,  with  respect  to  the  person  entitled  to  the  charge,  it  would  be 
altogether  novel,  and  would  create  great  confusion,  if  I  were  to  hold, 
in  cases  like  Roberts  v.  Walker  (2),  where  the  real  and  personal  estate 
are  blended  in  one  fund,  that,  if  property  which  would  have  fallen 
into  the  common  fund,  be  taken  out  of  it  by  a  subsequent  gift,  there 
must  be  a  proportional  abatement  of  the  charge.  I  think  that  such 
a  doctrine  could  not  be  maintained ;  and  I  cannot  distinguish  such 
a  case  from  that  now  before  me.  There  is  here  a  charge  of  5,000i. 
upon  all  the  real  and  personal  estate,  and  the  person  entitled  to  the 
charge  would  Tiave  a  right  to  take  it  out  of  all  or  any  particular 

(1)  89  E.  B.  446  (9  Hare,  282).  (2)  32  E.  E.  318  (1  Euse.  &  My.  752). 
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JENKINB. 

[  •«57  ] 


part  of  the  property  so  charged,  subject  of  course  to  the  rule,  as 
between  the  persons  interested  in  the  property  subject  to  the 
charge,  that  they  must  share  it  rateably.  *The  question  is,  whether 
such  a  charge  would  be  diminished  by  a  codicil,  taking  the  real  estate 
out  of  the  mixed  fund,  and  giving  it  away  to  a  devisee  beneficially. 
Here  such  a  gift  has  been  made,  expressly  free  from  any  charge 
created  by  the  will,  which  of  course  includes  the  charge  of  5,000/. 
It  has  been  argued,  that  the  testatrix,  having  created  a  mixed  fund, 
and  made  this  general  charge  upon  it,  and  having  subsequently 
taken  away  part  of  the  fund  and  declared  that  it  shall  be  free  from 
the  charge,  it  is  freed  from  that  proportion  of  the  charge  which  it 
would  otherwise  have  had  to  bear,  and  consequently  this  part 
cannot  now  be  raised.  But  I  think,  that  the  effect  of  taking  this 
estate  out  of  the  common  fund,  is  to  leave  what  remains  subject  to 
the  whole  charge. 


Declare  that  the  personal  estate  of  the  testatrix  is  subject  to  such 
charge,  not  exceeding  the  sum  of  5,000/.,  as  Mary  Tatlock  may 
make  by  any  testamentary  appointment. 


1854. 
July  14. 

Wood,  V.-C. 

[658  J 


TATE  V.  LEITHEAD.(l). 

(Kay,  658—662;  8.  C.  23  L.  J.  Oh.  736;  2  W.  E.  630.) 

A  man,  in  his  last  illness,  a  few  days  before  his  death,  made  a  codicil  to 
his  will,  giving  certain  benefits  to  his  son-in-law  A.,  and  appointing  B.  his 
executor.  On  the  same  day,  the  testator  drew  a  cheque  on  a  plain  sheet  of 
paper  for  900/.,  payable  to  B.,  to  whom  he  owed  200/.,  and  wrote  on  tiie 
same  sheet,  "  A.  200/.,  B.  200/.,  executorship  fund  500/."  The  cheque  was 
presented  and  paid  before  the  testator's  death :  Held,  that  this  was  not  a 
donatio  mortis  cansd'^  but  a  complete  trust  of  200/.  in  A.'s  favour ;  and  that 
it  was  not  necessary  that  he  should  have  any  notice  of  it  previously  to  the 
testator's  death. 

A  donatio  mortis  causd  is  subject  to  the  donor's  debts. 

John  Forster,  the  testator  in  this  cause,  by  his  will  and  codicil, 
dated  in  1850,  made  certain  bequests  to  his  son-in-law  Harley 
Robert  Johnston  and  appointed  Thomas  Leithead  and  his  nephew 
George  Forster  executors. 

Upon  the  day  on  which  he  made  the  codicil  to  his  will,  the 
testator  wrote  upon  a  plain  sheet  of  paper  a  cheque  for  900/.  upon 
Messrs.  Glyn  &  Co.,  bankers,  payable  to  the  said  Thomas  Leithead ; 


(1)  Bromley  v.  Brunton  (1868)  L.  B.  6  Eq.  276,  37  L.  J.  Ch.  902,  18  L.  T.  62». 
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and  on  the  same  sheet  of  paper  the  testator  also  wrote  the  following        Tate 
memorandum :  Lbithead. 

"  Harley  Robert  Johnston    2001. 

Thomas  Leithead,  Esq.    200{. 

Executorship  Fund  .     .     500i. 

JE900," 

This  cheque  and  memorandum  the  testator  then  handed  to  Thomas 
Leithead,  and  desired  him  to  keep  2001.  in  discharge  of  a  debt  of 
that  amount  owed  to  him  by  the  testator,  to  hold  200Z.  for  the  said 
Harley  Bobert  Johnston,  and  the  testator  directed  that  the  remaining 
5002.  should  be  treated  as  part  of  his  general  estate. 

At  the  time  of  these  transactions  the  testator  was  confined  to  his 
bed,  without  hope  of  recovery,  of  the  illness  of  which  he  died  a  few 
days  afterwards. 

On  the  same  day  Thomas  Leithead  sent  by  post  the  cheque  for 
900Z.  to  Messrs.  Glyn  &  Co.,  with  a  letter  begging  them  to  pay  the 
amount  to  his  credit  at  a  Bank  at  Alnwick.  On  the  81st  of  May, 
Messrs.  Glyn  &  Co.  remitted  the  900L  pursuant  to  these  instruc- 
tions, and  advice  of  such  remittance  was  received  at  Alnwick  on  the 
morning  of  the  1st  of  June. 

At  about  one  o'clock  on  that  day  the  testator  died  insolvent.       [  ^^  ] 
Subsequently,  Thomas  Leithead  paid  2002.,  part  of  the  900Z.,  to 
Harley  Bobert  Johnston,  who  had  no  notice  of  the  gift  previously 
to  the  testator's  death.     This  was  a  creditors'  suit  against  the 
estate  of  John  Forster,  the  testator. 

Mr.  Willcocky  Q.C.,  and  Mr.  Harrison  for  the  plaintiff: 

The  gift  of  the  2002.  to  Thomas  Leithead  for  H.  B.  Johnston  was  a 
donatio  lum'tis  causa,  for  it  was  given  obviously  for  testamentary  pur- 
poses, and  "in  the  extremity  of  sickness  and  in  contemplation  of 
death,"  as  the  bond  was  given  in  Gardner  v.  Parker  (i). 

A  donatio  mortis  causa  is  liable  to  the  debts  of  the  donor :  Smith  v. 
Casejiy  cited  in  Drury  v.  Smith  (2). 

(Vice-Chancellor  :  I  think  that  is  S'j  settled  now.) 

This  was  not  a  good  trust  for  H.  B.  Johnston,  for  it  was  not  com- 
municated to  him ;  and  there  is  nothing  in  the  transaction  which 
necessarily  implies  that  the  donor,  intending  only  a  benefit  to  take 

(1)  18  R.  E.  213  (3  Madd.  184).  (2)  1  P.  Wins.  406,  w. 
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Tatr        effeot  after  his  death,  meant  to  place  this  property  out  of  his 
Lbithbad.    control  in  his  lifetime :  Hughes  v.  Stvbbs  (1). 

(Vigb-Ghancellob  :  In  that  case  the  benefit  intended  was  not 
only  to  take  effect  after  the  donor's  death,  but  also  ''  in  connexion 
with  her  will ;"  and  it  could  only  be  determined  by  the  amount  of 
the  legacy  referred  to,  which  she  might  revoke  altogether.  Has  it 
ever  been  held,  that  notice  to  the  cestui  que  trust  is  necessary  ?) 

Mr.  C.  M.  Roupell  for  other  parties. 

Mr.  Dickinson  for  H.  R.  Johnston : 

This  was  a  good  trust.  A  man  may  make  verbally  a  binding 
[  *660  ]  voluntary  ^declaration  of  trust  of  personal  property  in  his  own 
hands.  So,  if  he  make  an  assignment  of  the  property  to  a  third 
party  upon  a  verbal  trust,  provided  the  assignment  is  legally  per- 
fected ;  but  if  such  an  assignment  be  so  far  imperfect  that  either 
party  is  obliged  to  seek  the  assistance  of  the  Court  of  Chancery  to 
perfect  the  trust,  as,  where  the  subject  is  not  legally  assignable,  a 
consideration  must  be  shown :  Ward  v.  Audland  (2).  Here  the 
assignment  was  perfect,  and  the  trustee  received  the  money,  and 
therefore  the  gift  inter  vivos  was  complete,  and  notice  to  the  cestui 
que  trust  was  not  necessary. 

(The  Vicb-Chancbllob  referred  to  Moore  v.  Darton  (8).) 

It  is  impossible  to  consider  this  to  be  a  donatio  inortis  causa ;  for 
there  is  nothing  whatever  to  raise  a  presumption  that  it  was  only 
to  take  effect  on  the  death  of  the  donor ;  but  it  was  payable  on 
demand  in  his  lifetime :  I'ate  v.  Hilhert  (4).  The  testator  executed 
his  codicil  on  the  same  day,  and  might  have  given  it  by  such  codicil, 
if  that  had  been  his  intention.  Moreover,  part  of  the  9001.  was 
given  in  payment  of  a  debt  to  the  donee,  and  therefore  was  not 
revocable;  and  then  the  circumstance  which  distinguishes  this 
from  other  cases,  is  the  memorandum  disposing  of  the  money, 
from  which  alone  the  intention  is  to  be  gathered:  Edwards  v. 
Jones  (5) ;  and  there  is  nothing  in  this  memorandum  from  which  it 
can  be  inferred  that  a  donatio  niortis  causd  was  intended. 


Mr,  WiUcock,  Q.C.,  in  reply 

)  58  E.  E.  147  (1  Hare,  476). 
I  68  E.  E.  65  (H  Beay.  201). 
(a)  87  E.  E.  464  (4  De  G.  &  Sm.  517). 


(0  58  E.  E.  147  (1  Hare,  476).  (4)  2  R  E.  175  (2  Vee.  Jr,  111). 

(2)  68  E.  E.  65  (H  Beav.  201).  (5)  43  E,  E.  178  (1  My.  &  Cr.  235), 
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Vicb-Chancbllob  Sib  W.  Paob  Wood  :  Tatb 

Subject  to  the  question,  whether  this  was  a  donatio  *vwrti8  causa,    Leithbad. 
which  I  will  presently  consider,  I  think  that,  consistently  with  the       ^  *^^^  ^ 
authorities,  a  good  trust  was  created  for  the  defendant  Harley 
Robert  Johnston. 

The  case  of  Moore  v.  Darton  (1)  was  this :  There  was  a  receipt 
for  100{.  by  William  Moore,  who  was  in  a  similar  position  to  that 
of  Thomas  Leithead  in  this  case,  which  was  thus  expressed: 
''  Eeceived  22nd  of  October,  1848,  of  Miss  Darton,  for  the  use  of 
Ann  Dye,  lOOZ.,  to  be  paid  to  her  at  Miss  Darton's  decease ;  but 
the  interest,  at  4{.  per  cent.,  to  be  paid  to  Miss  Darton. — lOOZ." 
The  Yigb-Ghancbllor  there  said,  ''  Although  this  was  not  signed  by 
the  giver  of  the  money,  yet  it  is  probable,  that,  she  having  so 
intended  the  transaction,  and  having  received  the  document,  there 
would  have  been  considered  a  sufficient  assent  on  her  part  to  it. 
The  matter,  however,  does  not  rest  there,  for  she  afterwards  signed 
it,  the  words  being,  *  I  approve  the  above — Betty  Dabton.'  The 
consequence  is,  that  Mr.  Moore,  having  received  this  money, 
became  trustee  of  it  for  the  use  of  Miss  Darton  for  life,  and  subject 
to  her  life  interest  for  the  use  of  Ann  Dye,  whom  I  think  entitled 
accordingly." 

In  this  case  Leithead  received  the  cheque,  and  also  a  memoran- 
dum on  the  same  sheet  of  paper  in  the  handwriting  of  the  testator, 
on  which  was  written  **  Harley  Bobert  Johnston,  200L;"  and  I 
think,  that,  under  these  circumstances,  a  trust  was  created  of  2002. 
for  Harley  Bobert  Johnston  by  virtue  of  that  memorandum. 

The  question  of  donatio  mortis  causa  is  involved  in  this  matter, 
because  I  must  regard  the  whole  transaction,  to  see  whether  the 
donor  intended  merely  to  make  Leithead  his  agent  to  pay  the  2002. 
to  Johnston  after  his  death. 

No  doubt,  the  fact  of  the  donor  being  on  his  death-bed,  and  [  662  ] 
treating  part  of  the  money  as  an  executorship  fund,  are  circum- 
stances in  favour  of  this  argument ;  but  then  he  was  indebted  to 
Leithead  in  the  sum  of  2002.,  which  he  devoted  part  of  the  money 
to  pay ;  and  a  donatio  mortis  causa  can  only  be  established  by  a 
necessary  implication,  or  an  expressed  intention,  that  the  gift 
should  not  take  effect  except  in  the  event  of  the  death  of  the  donor. 
In  this  case,  if  he  had  recovered,  he  could  not  have  revoked  the  gift 
of  the  200Z.  to  Leithead;  for  I  must  assume,  that  the  donor 
intended  to  pay  the  debt  which  he  owed  to  Leithead  immediately, 
(1)  87  R  R  464  (4  De  G.  &  Sm.  617). 
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Tate        and  not  to  make  it  dependent  on  his  death,  and,  if  so,  I  do  not 

Leithead.     see  how  the  circumstance  of  his  treating  part  of  the  money  as  an 

executorship  fund  could  compel  me  to  infer  that  he  intended  the 

gift  to  Harley  Robert  Johnston  to  be  a  donatio  mortis  cavsd,  any 

more  than  the  payment  to  Leithead  himself. 

I  am  therefore  of  opinion,  that,  when  this  money  was  paid  to  the 
account  of  Leithead,  he  became  a  trustee  of  200Z.  of  it  for  Harley 
Bobert  Johnston. 


1854. 
July  1. 

Wood,  V.-C. 
[663] 


AVERY  V.  LANGFORD(l). 

(Kay,  663—668 ;  S.  C.  23  L.  J.  Ch.  837 ;  18  Jur.  905  ;  2  W.  B.  615.) 

Upon  the  sale  of  the  business  of  a  general  merchant  in  a  country  place, 
the  vendor  agreed  to  give  a  bond  for  a  sum  of  1 ,6002.  as  liquidated  damages, 
if  he  should  be  thereafter  concerned  in  any  *Hrading  establishment"  within 
a  neighbouring  district,  comprising  a  considerable  section  of  the  county  of 
Cornwall :  Held,  that  this  was  not  too  general  a  restraint  of  trade ;  and 
specific  performance  of  the  agreement  was  decreed  at  the  suit  of  the  vendor. 

In  construing  the  condition  of  such  a  bond,  a  court  of  law  would  take 
into  consideration  the  surrounding  circumstances  at  the  time  of  executing 
the  bond,  and  would  consider  the  words  **  trading  establishment*'  to  mean 
an  establishment  for  any  trade  likely  to  interfere  with  the  goodwill,  which 
was  the  subject  of  the  sale. 

In  1852  the  plaintiff  Avery  was  a  general  merchant,  residing  at 
Boscastle  in  Cornwall,  and  trading  in  coals,  timber,  building 
materials,  lime,  corn,  malt,  manure,  and  other  articles  of  general 
merchandise ;  and  the  defendant  Langford  was  also  a  general  mer- 
chant at  Boscastle ;  and  litigation  having  arisen  between  them  as 
to  the  boundary  between  certain  lands  belonging  to  the  plaintiff 
and  defendant,  it  was  compromised,  upon  the  terms  contained  in  a 
written  agreement  entered  into  between  them  in  March,  1852,  which 
were  in  effect,  that  the  plaintiff  should  purchase  of  the  defendant, 
for  the  sum  of  1,6002.,  all  the  defendant's  lands  at  Boscastle  within 
certain  limits,  free  from  incumbrances :  '^  Mr.  Langford  to  enter 
into  a  bond  conditioned  to  pay  as  liquidated  damages  to  Mr.  Avery 
the  sum  of  2,0002.  if  he  the  said  Langford  be,  after  the  29th  day 
of  September  next,  concerned  in  any  trading  establishment  within 
the  district  comprised  between  Morwenstow  and  New  Quay,  and 
Launceston  and  Bodmin.*' 

This  was  a  suit  by  Avery  for  specific  performance  of  this 
agreement. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  Karslake  for  the  plaintiff. 

(1)  Ptrh  y.  Saalfield  [1892]  2  Ch.  149,  61  L.  J.  Ch.  409,  66  L,  T.  666. 
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Mr.  Bolt,  Q.C.,  and  Mr.  O.  M.  Giffard  for  the  defendant :  Avery 

r. 

This  condition  is  void,  because  it  is  a  general  restraint  of  trading.    Lai^ofokd. 
[They  cited  Horner  v.  Graves  {}),   Ward  v.  Byrne  (2),  Mallan  v. 
May  (8).] 

The  reply  was  not  heard.  L  ^64  ] 

Vice-chancellor  Sir  W.  Page  Wood  ! 

In  the  absence  of  any  distinct  authority,  I  do  not  think  that  I  can 
hold  that  the  restriction  contained  in  this  agreement  is  too  wide  to 
be  supported.  In  addition  to  the  judgment  read  by  Mr.  Giffard, 
Lord  Chief  Justice  Tindal  laid  down  the  doctrine  in  similar  terms 
in  the  case  of  Hitchcock  v.  Coker{4,),  where  he  said  :  **  We  agree  in 
the  general  principle  adopted  by  the  Court,  that,  where  the  restraint 
of  a  party  from  carrying  on  a  trade  is  larger  and  wider  than  the 
protection  of  the  party  with  whom  the  contract  is  made  can  possibly 
require,  such  restraint  must  be  *considered  as  unreasonable  in  law,  L  *666  ] 
and  the  contract  which  would  enforce  it  must  be  therefore  void." 

The  difficulty  is  in  the  application  of  that  principle  to  this  case. 
The  question  there  was  as  to  the  space  within  which  such  a  restric- 
tion would  be  good,  and  the  time  of  its  duration.     With  respect  to 
the  latter,  it  has  been  held,  that  a  trade  is  a  thing  saleable ;  and 
that  the  restriction  for  the  term  of  a  life,  though  not  the  life  of  the 
original  vendor,  is  not  an  unreasonable  condition.     The  terms  here 
are,  that  the  vendor  should  not  be  concerned  in  any  trading  estab- 
lishment within  a  certain  district.     I  think  there  can  be  no  dispute 
that  the  district  specified  in  this  case  is  not  more  extensive  than 
was  necessary  to  support  the  good- will  of  the  trade  which  was  pur- 
chased.    The  chief  question  is  upon  the  words  *'  trading  establish- 
ment," the  subject  of  this  agreement.     It  seems  to  me  to  be  right, 
that  the  plaintiff  should  be  protected  against  the  defendant's  setting 
up  in  trade  as  a  haberdasher,  or  dealing  in  almost  any  article  you 
could  name  within  this  district ;  for  the  business  sold  is  that  of  a 
general  merchant,  and  every  one  knows  that  in  a  country  place 
that  comprehends  almost  every  kind  of  trade.     It  was  suggested, 
that  the  plaintiff  would  not  trade  as  a  chemist,  for  example  ;  but  it 
is  by  no  means  certain  that  he  might  not  find  it  convenient  to  sell 
drugs.     The  occupations  of  a  cattle  dealer  or  horse  dealer  certainly 
would  not  probably  be  carried  on  by  a  general  merchant ;  but  a 

(1)  33  E.  E.  636  (7  Bing.  735).        (3)  63  R.  R.  708  (1 1  M.  &  W.  653). 

(2)  62  E.  E.  827  (5  M.  &  W.  648).      (4)  45  E.  B.  522  (6  Ad.  &  El.  454). 
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[  ♦eee  ] 


court  of  law  in  an  action  upon  the  bond  would  take  into  considera- 
tion, in  construing  the  words  "  trading  establishment,"  the  object 
of  the  bond,  and  the  surrounding  circumstances  at  the  time  of  its 
execution;  and  the  reasonable  construction  of  the  words  "trading 
establishment "  in  this  case,  according  to  popular  usage,  would  by 
no  means  necessarily  include  all  the  various  trades  subject  to  the 
bankrupt  laws.  In  fact,  that  was  the  fallacy  of  the  defendant's 
argument.  It  *was  contended,  that,  if  he  carried  on  any  trade 
within  this  district  in  respect  of  which  he  might  be  made  a  bank- 
rupt, that  would  be  an  infringement  of  the  condition  of  the  bond  : 
but  I  think  that  a  court  of  law  would  not  hold  such  a  bond  to  be 
invalid  because  the  terms  of  the  condition  were  too  large,  but  would 
construe  that  condition  with  respect  to  the  nature  of  the  trading 
establishment  which  was  the  subject  of  the  sale,  and  would  take  it 
to  mean  that  the  defendant  was  not  to  set  up  within  this  district  any 
trading  establishment  which  would  interfere  with  that  of  the  plaintiff. 


Specific  performance,  with  costs ;   the  form  of  the  bond  to  be 
settled  in  chambers  if  the  parties  differ. 

[  667  ]  In  this  division  the  restriction  was  held  to  be  good : 


Name  of  Case  and  Aeference. 


Trade* 


Restriction  in  Time. 


Restriction  as  to  Plac«. 


1711.  Mitch  ell  V.  Reynolds  ^ 
1  P.  Wms.  181       . 

1793.  Davis  v.   Mason^  6 
T.  E.  118       . 

1803.  Buna     v.     Quy,    4 
East,  190       ..         . 


!| 


1806.  Oale 
East,  79 


V.     Reed,     8 


1818.  Williams    v.     Wil- ) 
Hams,  2  Swanst  253     .  j 

1825.  Homer  v.   Aahford^ 
3  Bing.  322   . 


1829.  Wickens    v. 
3  Y.  &  J.  318 


Evans. 


Coker, 


1837.  Hitchcock  v. 
6  Ad.  &  EL  438 

1837.  Archer  v.  Marsh,  6 
Ad.  &  El.  959 

1837.  Wallis  v.  Day,  2  M. 
&  W.  273 


Baker   . 
Surgeon 

Attorney  .  | 

Bope-maker .  | 

Coaching  ) 

business  .  ] 

Saddlers'  j 
ironmonger  ] 

Travelling  \ 

trunk-  > 

makers  .  i 

Druggist  .  I 
Carriers 

Carrier .  .  I 


Five  years 

Fourteen   years 

Lifetime  of 

covenantor 


Lifetime 
vendor 


of 


Lifetime  of 

vendor    . 

Fourteen  years 

Lives    of    cove- 
nantors . 

Lifetime  of 

covenantor 

For  ever   . 

Lifetime  of 

vendor    . 


**  In  the  parisL" 

**  Ten  miles  from  Thetford." 

{London,  and  150  miles 
from  thence. 

Covenant  to  employ  only 
the  purchasers  of  the 
business  to  make  cord- 
age for  the  vendor. 

i  Between     Beading      and 
(      London. 

Certain  specified  towns. 

(Certain  districts  of  Eng- 
(     land. 

[In    Taunton,    or    within 
(     three  miles  thereof. 

(Between  London  and  nu- 
merous other  towns. 

i  Unlimited. 
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In  this  division  the  restriction  was  held  to  be  good — contintied : 


Name  of  Case  aud  Referem*^. 


1838.  Leiyhton    v,    Wales,  ) 
3  M.  &  W.  545  .  j 


1840.  Procter  v.  Sargeanty 

2  Man.  &G.  20;  H.  C,  2 
Scott,  N.  E.  289    . 

1841.  WhiUaker  v.  Howe, 

3  Beav.  383  . 

1843.  Mallan  v.  May,  11  ) 
M,  &  W.  653         .        .  j 

1844.  Bannie  v.  Irvine,  7  ) 
Mau.  &  G.  969       .        .  i 


1846.  Rd/e  V.   Mol/e,    15 
Sim.  88  .        .        . 

1846.  Pilkington  v,  Scott,  \ 
16M.  &W.  657     .        .j 

1847.  Price  v.    Greeii,   16  i 
M.  &  W,  346         .        .  1 


1847.  PembeHon      v.  j 

Vaughan,  10  Q.  B.  87    .  | 

1847.  NichoJh  v.  Strettmi,  \ 
10  Q.  B.  346,  and  7  > 
Beav.  42        .        .        .) 

1849.  Saititer  v.  Fergmm,  ) 
7  C.  B.  716    .        .        .  j 

1850.  Atkins  v.  Kinnier,  \ 
4  Ex.  776      .        .         .  ] 

1850.  Elves  v.  Crofts,  10  ) 
C.B.  241       .         .         .] 

1852.   Tamer  v.  Evans,  2 
D.  M.  &  G.  740     . 


1853.   Tallis  V.  Tallis,  1  El.  ( 
&  Bl.  391       .         .         A 


Trade. 


Stage     coach 
proprietors 


Cowkeeper  or 
milkman    . 


Attorney 
Dentist . 

Baker   . 
Tailor    . 


glass  ) 


Crown 
maker 

Perfumer, 
toyman, 
and  hair 
merchant 

Maker  and  \ 
seller  of  / 
ginger  beer  ) 


Solicitor 
Surgeon 
Surgeon 
Butcher 


•i 
■I 
■i 


Restriction  in  Time. 


While  cove- 
nantee should 
carry  on  busi- 


Wine        and 
spirit  mer-  \  \ 
chant 


Canvassing 
trade  of   a 
publisher  . 


During  service 
with  covenantor, 
or  twenty- four 
months  after    . 

Twenty  years    . 

Lifetime  of 

covenantor 

Fourteen   years 


Lifetime  of 

vendors  . 

Seven  years 


Lifetime  of 

vendors  . 


Lifetime  of 

vendor    . 

Lifetime  of 

covenantor    . 

Lifetime  of 

covenantor    . 

Lifetime  of 

covenantor    . 

Lifetime  of 

vendor  . 

Lifetime  of 

vendor  . 


Lifetime  of 

covenantor 


Restriction  as  to  Place. 


Any  part  of  the  road  be- 
tween Croydon  and 
Charing  Cross. 


[Five    miles  from    North- 
1     amptou  Square. 


Great  Britain. 


London. 

Within  one  mile  of  pre- 
mises sold  or  with  cus- 
^  tomers  dealing  thei-e. 
Within  twenty  miles 
from  tlie  Standard  on 
Cornhill." 

iNot    to  serve   any  other 
person  than  plam tiffs. 


\  London  and  Westminster. 


i  Within  one  mile  of  former 
place  of  business. 

For  any  persons  then 
clients  of  the  cove- 
nantee. 

(At  Macclesfield,  or  within 
seven  miles  thereof. 

i  At  No.  28^  Dorset  Crescent, 
I  or  withm  two  and  a  half 
I      miles  thereof. 

(Within  five  miles  from 
promises  sold. 

L  Within  the  three  counties 

I      of  Carnarvon,  Anglesey, 

(     and  Merioneth. 

^In  London,  or  in  the 
counties  of  Middlesex 
or  Sun'ey,  or  within 
150  miles  of  the  General 
Post  Office  ;  in  Dublin 
or  Edinburgh,  or  within 
fifty  miles  from  either 
of  them. 
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In  the  following  instances  the  restraint  was  held  to  be  void : 


Name  of  Cue  and  Reference. 


1831.  Horner  v.  Oraves,  7  ) 
Bing.  735       .        .        .  j 

1831.  Young  v.   Tt'mmins,  ) 
1  Cr.  &  J.  331       .         .  j 


1839.  Ward  v.    Byrne,    5 
M.  &  W.  548 


1840.  Ilinde    v.    Oray,    1 
Man.  ft  G.  195      . 


1843.  Mallan  y. 
M.  &  W.  653 


May, 


"I 


1847.  Price  v.    Green,   16 
M.  &  W.  346 


Tnde. 


Dentist. 

Brass 
founders 

Not  to  "fol. 
low  or  be 
employed 
in  "  the  busi- 
ness of  a  coal 
merchant    .^ 

Brewer        or ) 
agent  for  the 
saie  of  ale   .  I 


Dentist . 


Perfumer, 
to3'man, 
and  hair 
merchant 


Kestriction  in  Time. 


Lifetime  of 
covenantee 

*'At  anytima" 
(Insufficient 
consideration) 

While  in  plain- 
tiffs employ- 
ment, or  nine 
months  after  . 

Ten  years,  if  the 
lessor  should 
so  long  live    . 

Lifetime  of 
covenantor 


RattricUon  as  to  Fkce. 


Lifetime 
vendor 


of 


)  At  or  within  100  miles  of 
J     York. 

/  Anywhere  except  in  Lon- 
!  don,  or  within  six  miles 
(      thereof. 


Unlimited. 


"  Sheffield  or  elsewhere." 

Li  any  of  the  towns  or 
places  in  England  or 
Scotland,  in  which  the 
covenantees  might  have 
been  practising. 

(Within  600  miles  from 
I  London  or  Westmin- 
(     ster. 


[Note. — A  continuation  of  this  table,  to  1898,  will  be  found  in 
Pollock  on  Contracts,  7th  ed.,  pp.  868—865.] 


1854. 
Jyly  14. 

Wood,  V.-C. 
[669] 


SPICKEKNELL  v.  HOTHAM  (l). 

(Kay,  669—677 ;  8.  C.  2  W.  E.  638.) 

A.  gave  to  B.  a  promissory  note,  dated  October,  1834,  for  837/.  U.  M. 
payable  on  demand.  In  December,  1834,  demand  was  made,  and  A.  then 
promised  to  pay  interest,  and  signed  an  unstamped  memorandum,  dated  the 
2nd  December,  1834,  as  follows:  **I  promise  to  pay  to  B.  837^,  with  4/. 
per  cent,  interest  thereon.  A."  Neither  principal  nor  interest  was  paid  ; 
but,  in  January,  1848,  A.  wrote  to  B.  a  letter  referring  to  a  promissory 
note  for  a  debt  which  he  acknowledged,  and  promised  thereby  to  pay : 

Held,  that  the  memorandum  of  December,  1834,  and  a  letter  accompanying 
it,  showed  that  interest  was  running ;  and  that,  though  in  form  a  promissory 
note,  and  unstamped,  it  could  be  looked  at  to  see  to  what  debt  this  interest 
was  to  be  refen-ed ;  and  that,  as  no  other  debt  was  proved  to  exist,  the 
837/.  there  mentioned  was  to  be  assiuned  to  be  part  of  the  837/.  U.  Od, 
secured  by  the  foimer  promissory  note. 

Held,  also,  that,  in  the  absence  of  pi-oof  of  the  existence  of  any  other 
promissory'  note  to  which  it  could  relate,  the  letter  of  1 848  must  be  taken 
to  refer  to  the  promissory  note  of  October,  1834,  and  thus  to  take  it  out  of 
the  Statute  of  Limitations. 

By  a  max-riage  settlement,  dated  in  1828,  A.  covenanted  to  transfer  a 


(1)  /n   re  Dixon,    Heynea  y,  Dixon 
[1899]  2  Ch.  661,  68  L.  J.  Ch.  689 ;  aff. 


[1900]  2  Oh.  561,  69  L.  J.  Ch.  609,  83 
L.  T,  129,  0,  A. 
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sum  of  stock  belonging  to  him  to  trustees,  upon  trust  to  pay  the  dividends 
to  himself  for  life,  and  then  upon  trusts  for  the  benefit  of  the  intended 
wife  and  the  issue  of  the  marriage.  The  stock  was  not  transferred :  Held, 
that  A.  was  not  a  trustee  of  it  within  the  exception  of  the  Statute  of 
Limitations ;  but,  that  it  was  a  debt  from  him,  and  that,  notwithstanding 
his  Hfe  interest,  time  began  to  run  against  this  debt  from  the  execution  of 
the  settlement 

In  1825,  A.  borrowed  from  the  executors  in  trust  of  a  will,  a  fund  which 
was  thereby  bequeathed  to  them  in  trust  for  himself  for  life  and  then  for 
other  persons,  and  gave  to  them  a  promissory  note  for  the  repayment  of 
this  sum  to  them  as  '*  executors  in  tinist,*'  with  lawful  interest :  Held,  that 
A.  borrowed  the  fund  and  promised  to  repay  it  as  trust  money,  and  therefore 
that  lapse  of  time  was  no  bar  to  the  claim  against  him  for  repayment. 

This  was  a  suit  for  administration  of  the  estate  of  George  Y. 
Drory,  the  testator  in  the  cause.  The  first  question  that  arose 
was,  as  to  the  effect  of  the  following  documents  to  prevent  interest 
upon  the  debt  being  barred  by  the  Statute  of  Limitations. 

"  KiRBY  Hall,  10th  October,  1834. 
"  I  promise  to  pay  to  Miss  Meyer,  or  her  order,  on  demand,  the 
Bum  of  887i.  Is.  6d.  ..  ^^^^  ^  j^^^^^  „ 

In  December,  1884,  Miss  Meyer  required  payment  of  the  money 
due  upon  this  note,  and  G.  V.  Drury,  being  unable  to  pay,  promised 
to  pay  interest  at  4  per  cent,  from  December  2nd,  1884 ;  and  his 
wife  wrote  the  following  letter  accompanying  a  memorandum  on 
the  same  sheet,  which  was  signed  by  him,  but  was  not  stamped  : 

''  As  it  is  not  any  inconvenience  to  you  to  let  the  interest  ran  on, 
we  shall  thank  you  to  let  it  do  so.  Drury  will  *write  here  the 
memorandum,  and  then  you  can  tear  it  off. 

"  '  I  promise  to  pay  to  Miss  Meyer  the  sum  of  837i.,  with  41.  per 
cent,  interest  thereon. 


Gborgb  V.  Drury.' 


"  *  Buxton,  2nd  December,  1884.* " 


Neither  principal  nor  interest  was  ever  paid. 

On  the  18th  of  January,  1848,  the  said  G.  V.  Drury  wrote  to 
the  said  Miss  Meyer  a  letter  in  the  following  terms:  ''  In  my  next 
visit  to  you,  when  I  was  at  Eirby,  I  purposed  noticing  the 
pecuniary  obligation  my  dearest  wife  and  myself  were  under  to 
you,  when  my  sudden  unhappy  departure  deprived  me  of  this 
opportunity.  This  money  will  be  forthcoming  whenever  you  will 
require  it,  and  indeed  would  have  been  liquidated  long  ago,  had  not 
all  my  available  funds  been  swallowed  up  (some  thousands  left  by 
my  predecessor,  add  to  which  the  loss  of  the  Crown  grant  of  Mere 
"Wiltshire)  in  making  this  place  habitable  and  in  repairing  farm 
houses,  and  numerous  other  expenses.    I  am  therefore  only  just 
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beginning  to  feel  my  way.  The  first  opportunity,  I  shall  make 
it  a  point  to  repay  you,  with  the  grateful  acknowledgments  due  to 
you,  and,  to  prevent  accidents  or  uncertainty,  I  have  long  previous  to 
this  mentioned  the  amount  in  my  will,  to  be  paid  to  you  or  your  agents 
and  executors,  &c.  Mrs.  Drury  I  am  not  aware  left  any  regular 
memorandum  in  her  papers,  nor  was  she  sensible  it  was  essentially 
necessary,  as  she  knew  I  had  given  you  a  note  of  hand  for  the 
amount.  Believe  me,  that,  with  my  best  acknowledgments,  I  own 
myself  answerable  for  this  debt ;  and  if  it  will  suit  you  to  grant  me 
a  little  longer  credit,  I  will  most  cheerfully  discharge  the  amount 
to  your  order." 

The  Master  found  that  the  principal  sum  secured  by  the  pro- 
missory note  of  the  10th  of  October,  1884,  was  due,  together  with 
interest  thereon  from  the  18th  of  January,  *1848.  To  this  report 
an  exception  was  taken,  for  that  interest  was  due  from  the  2nd  of 
December,  1884. 

Mr.  Jame8,  Q.C.,  and  Mr.  J.  II.  Humphrys  for  the  exception : 

The  promissory  note  was  payable  on  demand,  and  interest  would 
become  due  when  a  demand  was  made ;  and  the  memorandum  of 
the  2nd  of  December,  1884,  shows  that  interest  was  running  on 
837i.,  which  must  mean  this  debt.  Then  the  letter  of  the  18th  of 
January,  1848,  was  an  acknowledgment  which  prevented  the  opera- 
tion of  the  Statute  of  Limitations.  In  Edmonds  v.  Goatei-(i),  a 
debt  owing  on  a  promissory  note  to  W.  was  held  to  be  sufficiently 
acknowledged  by  a  letter  in  answer  to  an  application  by  her  agent 
for  payment,  containing  the  following  words :  "  I  hope  to  be  at 
H.  soon,  when  I  trust  everything  will  be  arranged  with  W.  agreeable 
to  her  wishes." 

Mr.  Chandless,  Q.C.,  and  Mr.  Messiter,  contra  : 

The  acknowledgment  is  not  sufficient.  To  prevent  the  debt  from 
being  barred,  there  should  be  a  clear  acknowledgment  from  which 
a  court  of  law  would  imply  a  fresh  promise  to  pay.  Then  the 
letter  may  refer  to  some  other  debt, — there  is  nothing  to  connect  it 
with  this  promissory  note. 

(The  Vicb-Chancellor  referred  to  Sho^-treed  v.  Cheek  (2),  where  a 
debtor  wrote — "  I  will  pay  the  promissory  note ;  "  and  it  was  held 
that  the  onvs  of  proving  the  existence  of  more  than  one  pro- 
missory note  to  w  hich  the  letter  might  refer  was  thrown  upon  the 
person  disputing  the  de])t.) 

(1)  92  K.  R.  488  (15  Beav.  416).  (2)  40  R.  R.  258  (1  Ad.  &  El. 57). 
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Here  the  promissory  note  is  not  properly  stamped.  Spickkb- 
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(Vice-Chancbllor  :  The  Master  has  found  that  the  principal  sum      Hotham. 
is  due,  and  that  is  not  excepted  to.) 

The  second  document  is  a  promissory  note,  and  is  also  not  properly 
'stamped,  and  therefore  cannot  be  used  as  evidence  of  a  promise  to      [  *672  ] 
pay  interest. 

(Vige-Chancellob  :  It  is  only  used  to  show  upon  what  sum  the 
interest  just  before  mentioned  was  running.) 

It  is  not  shown  that  it  was  the  sum  secured  by  the  former  promissory 
note. 

Vicb-Chancellor  Sir  W.  Page  Wood  : 

I  think  I  must  treat  the  debt  as  due ;  but  there  still  remains 
the  question,  what  arrear  of  interest  can  be  recovered.  The 
promissory  note  is  payable  on  demand,  and  would  bear  interest 
from  the  time  when  a  demand  was  made.  The  letter  of  the  2nd  of 
December,  1884,  speaks  of  interest  then  running,  and  the  promis- 
sory note  on  the  same  paper  shows  that  it  was  interest  on  8872. 
It  is  argued,  that,  this  being  a  promissory  note  and  not  properly 
stamped,  it  cannot  be  used  as  evidence  of  an  undertaking  to  pay 
interest ;  but  the  purpose  for  which  it  is  used  is,  to  show  to  what 
debt  the  interest  which  was  running  is  to  be  referred,  and  it  is  not 
produced  as  containing  in  itself  a  promise  to  pay  interest.  Suppose 
the  letter  had  been  "  as  interest  is  running,  I  have  sent  you  a  bond 
for  a  security,"  and  the  bond  so  sent  was  unstamped,.!  might  look 
at  it  to  discover  on  what  debt  the  interest  was  running,  without 
making  it  of  any  avail  as  a  bond.  In  the  same  manner  I  look  at 
this  memorandum,  and  find  that  the  debt  was  887Z.  It  is  argued, 
that  that  is  not  the  debt  for  which  the  former  promissory  note  was 
given ;  but  in  the  absence  of  proof  of  the  existence  of  any  other 
debt,  I  must  take  them  to  be  the  same :  and  therefore  it  is  proved 
that  interest  was  running  upon  this  promissory  note  on  the  2nd  of 
December,  1884. 

The  next  point  is  as  to  the  acknowledgment  contamed  in  the  letter 
of  the  18th  of  January,  1848,  in  which  there  is  a  distinct  promise 
to  pay,  and  a  reference  to  a  promissory  *note.     Only  one  promis-      [  •673  ] 
sory  note  has  been  proved  to  exist,  for  I  cannot  treat  the  memo- 
randum attached  to  the  letter  of  the  2nd  of  December,  1884,  as  a 
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piomissory  note  itself.  I  therefore  think  that  there  has  been  a 
sufficient  acknowledgment,  and  that  this  debt  will  be  payable  with 
interest  from  the  2nd  of  December,  1834, 

The  next  question  arose  upon  the  following  claim  : 
Thomas  Price,  Harry  Stephen  Thompson,  James  Croft,  and 
Stephen  Croft,  as  trustees,  claimed  to  be  specialty  creditors  of  the 
testator  in  the  cause,  under  and  by  virtue  of  an  indenture,  dated 
the  26th  of  September,  1828,  and  made  between  the  testator  of  the 
first  part,  the  Rev.  Thomas  Hatton  Croft  of  the  second  part,  Eliza 
Thompson,  spinster,  of  the  third  part,  and  the  said  trustees  of  the 
fourth  part,  whereby,  after  reciting  that  a  marriage  was  intended 
between  the  said  Thomas  Hatton  Croft  and  Eliza  Thompson ;  and 
that  the  said  testator,  being  desirous  of  making  some  provision, 
after  the  decease  of  the  survivor  of  himself  and  Charlotte  his  wife, 
for  the  said  Eliza  Thompson  and  the  issue  of  the  said  marriage, 
had  agreed  to  transfer  962i.  New  4i.  per  cent.  Annuities  belonging 
to  him  unto  the  said  trustees,  upon  the  trusts  and  for  the  purposes 
thereinafter  expressed  or  referred  to,  the  said  testator,  for  himself, 
his  heirs,  executors,  administrators,  and  assigns,  covenanted  with 
the  said  trustees,  that  he  the  said  testator,  his  executors  or  adminis- 
trators, would,  immediately  after  the  solemnisation  of  the  said 
intended  marriage,  transfer  into  their  names  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England  the  said  962Z.  New 
42.  per  cent.  Bank  Annuities  ;  and  it  was  thereby  declared,  that  the 
said  trustees  should  permit  the  said  testator  to  receive  the  dividends 
of  the  said  962/.  New  4Z.  per  cent.  Annuities  for  his  own  use  during 
his  life,  and  after  *his  decease  should  permit  the  said  Charlotte 
Drury  his  wife  to  receive  the  said  dividends  during  her  life,  and 
after  the  decease  of  the  survivor  of  them  should  hold  the  said  962/. 
New  42.  per  cent.  Annuities,  and  the  dividends  thereof,  upon  the 
trusts  therein  declared  for  the  benefit  of  the  said  Eliza  Thompson 
and  the  issue  of  the  said  then  intended  marriage. 

The  marriage  between  the  said  Thomas  Hatton  Croft  and  Eliza 
Thompson  was  duly  solemnised ;  but  the  said  testator  did  not  during 
his  lifetime  transfer  the  said  9622.  New  42.  per  cent.  Annuities  to  the 
trustees,  pursuant  to  his  said  covenant. 

Mr,  J.  H.  Palmer,  for  the  trustees ; 

This  debt  is  a  specialty  debt,  and  is  not  barred  by  the  statute, 
because  time  did  not  run  against  the  claim  during  the  lifetime  of 
the  testator  to  whom  the  interest  was  payable  for  life,  upon  the 
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doctrine  laid  down  in  Buirell  v.  The  Earl  of  E(jreinont  (i),  where  it 
was  held,  that,  if  the  owner  of  a  charge  upon  an  estate  be  also 
tenant  for  life  of  the  estate,  as  he  is  bound  to  apply  the  rents  in 
payment  of  the  interest  of  the  charge,  he  will  be  assumed  to  have 
done  so ;  and  thus  time  will  not  run  against  the  charge  during  his 
life.  And  it  was  decided  in  Megginaon  v.  Harper  (2)  that  part 
payment  to  a  cestui  que  trust  would  prevent  the  operation  of  the 
statute.  But  further,  this  is  not  a  mere  debt,  but  a  trust;  for 
the  testator  covenanted  to  transfer  a  certain  sum  of  stock  then 
belonging  to  him;  and  therefore  he  was  a  trustee  of  this  stock 
until  he  should  transfer  it  according  to  his  covenant* 

Vicb-Chancbllor  Sir  W.  Page  Wood: 

This  is  like  many  other  cases  which  occur  upon  the  Statute  of 
Limitations,  a  case  of  considerable  hardship ;  but  the  Legislature 
having  enacted,  that  the  lapse  of  a  certain  period  shall  bar  the 
right  to  recover  a  debt,  I  can  see  nothing  in  this  case  to  take  it  out 
of  the  operation  of  the  statute.  The  debt  in  question  is  a  legal 
debt,  which  accrued  in  1828  in  respect  of  a  breach  of  covenant  by 
the  omission  to  transfer  a  sum  of  stock  into  the  names  of  trustees 
which  ought  then  to  have  been  done. 

I  think  that  the  principle  of  BuireU  v.  The  Earl  of  Egremont  (1), 
can  have  no  application  to  this  case.  It  was  there  decided ,  that,  when 
there  is  a  charge  on  real  estate,  and  it  is  the  duty  of  the  person 
entitled  to  the  charge  to  keep  down  the  interest,  it  is  assumed  that 
he,  being  in  possession  of  the  estate,  has  done  his  duty,  and  that 
the  interest  has  been  paid  to  himself.  But  here  the  sum  of  stock 
which  ought  to  have  been  brought  into  existence  as  a  trust  fund 
never  had  any  such  existence,  and  I  cannot  assume  that  a  person 
has  been  paying  himself  the  interest  of  a  non-existing  fund. 

The  cestuis  que  trust  could  not  get  at  the  fund  in  any  other  way 
than  by  an  action  to  be  brought  by  the  trustees ;  therefore,  it  is  not 
in  any  sense  a  trust  on  the  part  of  the  testator,  and  the  action  upon 
the  covenant  is  now  barred  by  the  statute. 

The  third  question  arose  thus :  The  executors  in  trust  of  the 
will  of  Henry  Thompson,  deceased,  having  certain  trust  funds 
bequeathed  to  them  in  trust  for  G.  Y.  Drury  and  Charlotte  his  wife, 
for  their  lives  and  the  life  of  the  survivor,  and  after  the  decease  of 
the  survivor  in  trust  *for  their  children,  if  any,  and  in  default  of 
issue  for  other  purposes,  in  1825  lent  these  trust  moneys  to  G.  Y. 

(1)  64  11.  R.  63  (7  Beav.  205).  (2)  39  B.  B.  784  (2  Cr.  &  M.  322). 
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Drury  upon  a  request  in  writing  signed  by  himself  and  his  wile, 
and  contained  in  a  memorandum  which  recited  the  trust ;  and  G.  Y. 
Drury  thereupon  gave  to  them  a  promissory  note  for  the  moneys 
so  lent,  with  lawful  interest  for  the  same,  upon  demand,  the  note 
being  in  form,  "I  promise  to  pay  Richard  John  Thompson,  Esq., 
and  Henry  Thompson,  Esq.,  executors  in  trust  of  Henry  Thompson, 
Esq.,  deceased,  or  their  order,"  &c. 

Mr.  J.  H.  Palmer  contended,  that  Drury  took  these  moneys  as 
trust  moneys,  and  that  his  estate  was  answerable  for  them,  and 
that  the  Statute  of  Limitations  did  not  apply ;  or  if  not,  then,  by 
the  conjoint  effect  of  Durrell  v.  The  Earl  of  Egremont  (1),  and 
Megginson  v.  Harper  (2),  as  Drury  was  entitled  to  a  life  interest  in 
these  funds  by  the  will,  time  did  not  run  against  the  claim  during 
his  life. 

Mr.  ChancUess,  Q.G.,  and  Mr.  Measitei'  distinguished  the  cases 
referred  to,  and  argued  that  there  could  be  no  trust,  for  it  was  not 
shown  that  there  was  any  power  to  lend  the  fund  upon  personal 
security. 

(The  Vicb-Chancbllor  :  This  was  borrowed  as  trust  money, 
and  was  to  be  repaid  to  the  lenders  as  ''  executors  in  trust "  of 
the  will.) 

Viob-Chancbllor  Sir  W.  Pagb  Wood  : 

I  should  have  some  difiBculty  in  allowing  this  claim,  upon  the 
ground  of  the  testator  having  been  entitled  to  the  interest  of  these 
funds  during  his  life,  on  the  principle  of  Bui^eU  v.  The  Earl  of 
Egremont  (1). 

Here,  no  act  has  been  done  by' the  tenant  for  life.  In  that  case 
he  had  received  the  rents,  and  the  law  would  presume  that  they 
were  applied  in  payment  of  the  interest  of  a  charge  upon  the 
property.  The  difficulty  is  occasioned  by  the  expression  in  the 
statute  9  Geo.  IV.  c.  14,  s.  1. 

But  I  think  that  Drury  in  this  case  must  be  taken  to  have 
received  these  moneys  into  his  hands  as  trust  moneys.  It  is 
argued,  that  there  was  no  power  to  lend  the  trust  moneys  in  such 
a  manner ;  but,  in  the  absence  of  evidence,  the  assumption  is  the 
other  way.  If  I  could  not  assume  that  there  was  such  a  power,  I 
should  be  obliged  to  hold,  that  Drury  received  this  money  in  breach 

(1)  64  B.  B.  03  (7  Beav.  205).  (2)  y9  B.  B.  784  (2  Cr.  &  M,  322). 
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of,  and  subject  to,  the  trust,  and  then  the  circumstance  of  his 
being  tenant  for  life  would  be  important  as  to  the  question  of 
Inches ;  for  the  fact  that  he  was  entitled  to  receive  all  the  income 
during  that  period  would  be  some  reason  for  not  applying  to  him 
for  payment  of  the  principal,  and,  therefore,  would  be  a  ground  for 
now  arguing  that  the  claim  was  not  barred. 

I  therefore  think  that  the  money  so  borrowed  by  the  testator  must 
be  repaid  with  interest. 


Spickek- 

NELL 

r. 

HOTHAM. 


PRANCE  V.   SYMPSON(l). 

(Kay,  678—682;  S.  C.  18  Jur.  929.) 

To  prevent  the  right  to  have  an  account  from  being  barred  by  the  Statute 
of  Limitations,  it  is  not  necessary  to  have  an  acknowledgment  that  a  debt 
is  actually  due ;  but  it  is  sufiBioient  that  there  should  be  an  acknowledgment 
that  the  account  is  pending,  and  a  promise  to  pay  the  balance,  if  it  should 
be  found  to  be  against  the  accounting  party. 

A.  having  a  claim  for  an  account  against  B.  and  C.  in  respect  of  a  former 
partnership  between  them,  wrote  to  B, — **0.,  before  he  goes,  ought  to 
settle  the  Bridgewater  and  Minehead  account ;  because,  if  he  is  under  any 
idea  that  there  is  a  balance  due  to  him,  he  is  grossly  mistaken,  as  such 
balance  is  due  to  yours  ever,  A."  B.  answered, — *'  My  dbab  A. — Bridge- 
water  and  Minehead :  I  have  had  a  long  talk  with  my  partner  about  this 
matter ;  he  says  and  insists,  that  there  is  a  large  balance  coming  to  him, 
but  I  have  put  the  matter  right  with  him,  and  you  and  I  must  go  into  it 
and  settle  the  account.  It  is  necessary  that  we  should  sit  down  to  this 
matter,  and  put  it  on  the  square:"  Held,  that  this  was  a  sufficient 
acknowledgment  of  the  right  to  an  account,  and  promise  to  pay  anything 
that  might  be  due,  to  save  the  right  to  sue  for  an  account  in  equity  from 
being  barred  by  the  statute. 

In  August,  1845,  the  plaintiff,  being  a  solicitor  and  a  registered 
promoter  of  a  provisionally  registered  Company  called  the  Bridge- 
water  and  Minehead  Railway  Company,  in  pursuance  of  an  agree- 
ment contained  in  certain  letters  between  himself  and  the  defendant, 
appointed  the  firm  of  A'Beckett  and  Sympson,  in  which  the  defendant 
was  a  partner,  jointly  with  himself,  solicitors  to  the  Company,  upon 
the  terms,  that  in  all  matters  they  should  act  jointly,  and  divide  aH 
profits  equally ;  and  that  in  arriving  at  such  division  each  party 
should  allow  to  the  other  lOZ.  per  cent,  on  his  and  their  outlay. 

This  appointment  was  confirmed  by  the  directors,  and  registered 
according  to  the  provisions  of  the  Act  for  the  Registration  of  Joint 
Stock  Companies,  7  &  8  Vict.  c.  110. 

The  bill  for  incorporating  the  Company  was  afterwards  opposed 


1864. 
Jvly  18. 

Wood,  V.-C. 

[678] 


(I)  Tn  re  River  Steamer  Co, y  MitchelVs 
Claim  (1871)  L.  R.  6  Ch.  822,  25  L.  T. 
319;    Banii^  v.    Uerriti'je    (1881)    18 


Ch.  D.  254,  50  L.  J.  Ch.  630,  44  L.  T. 
680;  Lamjrish  v.  Waits  [1903]  1  K.  B. 
6^6, 72  L.  J.  K.  B.  435, 88  L.  T.  443,  C.  A. 
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Prancb  before  the  Committee  of  the  House  of  Commons,  and,  after  a 
8TMPSON  contest  of  eighteen  days,  was  lost;  and  thereupon  the  attempted 
formation  of  the  Company  was  abandoned,  and  the  directors 
proceeded  to  ascertain  the  amount  of  their  liabilities,  and,  amongst 
others,  the  costs  due  to  the  solicitors  of  the  Company ;  which 
liabilities  were  discharged  by  the  directors  in  the  year  1846,  when 
the  solicitors'  costs,  amounting  to  about  12,000^,  were  paid  to  the 
defendant's  firm. 
[  ♦679  ]  On  the  18th  of  September,  1848,  the  plaintiff  having  *previously 

sent  to  the  defendant  a  statement  of  his  own  account,  wrote  to 
him: 

"  Deab  Sympson, — Do  oblige  me  by  having  the  Bridgewater  and 
Minehead  accounts  made  out  up  to  the  time  of  mine  as  delivered 
to  you.  I  want  it  for  a  particular  purpose  which  presses  exceedingly. 

"  Yours  ever, 

"  Vaughan  Prancb." 

In  reply  the  defendant  wrote  to  the  plaintiff  the  following  letter : 

"  15th  September,  1848. 
''My  dbab  Pbancb, — As  regards  the  Bridgewater  and  Minehead 
expenditure,  I  will  sit  down  to  it  the  very  first  hour  I  can  devote, 
which  I  have  long  wished  to  do. 

''  In  great  haste,  believe  me,  &c. 

"  J.  D.  Sympson." 

No  account  was  rendered;  and  in  August,  1850,  the  plaintiff 
understanding  that  it  was  the  intention  of  A'Beckett  to  leave  this 
country  for  Australia,  wrote  again  to  the  defendant. 

'*  A'Beckett  before  he  goes  ought  to  settle  the  Bridgewater  and 

Minehead  account,  because,  if  he  is  under  any  idea  that  there  is  a 

balance  due  to  him,  he  is  grossly  mistaken,  as  such  balance  is  due  to 

"Yours  ever, 

"  V.  Prance." 
In  reply  the  defendant  wrote, 

"  27th  August,  1850. 

**  My  dbar   Prancb, — ^Bridgewater  and  Minehead  :  I  have  had  a 

long  talk  with  my  partner  about  this  matter ;  he  says,  and  insists, 

that  there  is  a  large  balance  coming  to  him ;    but  I  have  put  the 

matter  right  with  him,  and  you  and  I  must  go  into  it  and  settle 

the  account.     I  have  allowed  him  a  sum  to  satisfy  him,  as,  if  you 

remember,  there  was  1,000Z.   paid   to  you   for  your  preliminary 
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expenses,  to  *be  accounted  for.    It  is  necessary  we  should  sit  down  Pranob 

to  this  matter  and  put  it  on  the  square.  Stmpson. 

"  Believe  me,  yours  most  faithfully,  [  *^^  ] 
"J.  Dyer  Sympson." 

A'Beckett  quitted  England  for  Australia  in  the  latter  end  of  the 
year  1860,  having  assigned  to  the  defendant  all  his  interest  in  the 
business. 

On  the  21st  of  December,  1868,  the  plaintiff  filed  the  bill  in  this 
suit  for  an  account.    The  defendant  demurred  for  want  of  equity. 

Mr,  WUkock,  Q.C.,  and  Mr.  T.  H.  Tenell,  for  the  demurrer : 

*  *  There  is  no  sufiScient  acknowledgment  in  this  case  to  avoid 
the  effect  of  the  statute.  The  acknowledgment  necessary  for  this 
purpose  is  such  as  would  support  an  action  of  assumpsit :  MoireU 
V.  Frith  (1),  "  The  acknowledgment  must  be  one  whereby  the  party 
charges  himself:  "  Coiirtenay  v.  WiUiavis  (2). 

(Vicb-Chancbllor  :  Where  the  contract  results  in  an  account, 
and  the  balance  of  such  account  is  not  ascertained,  the  question  is, 
whether  the  right  of  the  plaintiff  to  an  account  is  acknowledged.) 

There  must  be,  further,  a  promise  to  pay  what  may  be  found  due 
upon  such  an  account. 

(Vicb-Chanobllor  :  Here  the  defendant  has  written — "  You  and 
I  must  go  into  it,  and  settle  the  account.") 

That  letter  does  not  show  what  account  is  referred  to :   Holland  v. 
Clark  (y). 

Mr.  Roll,  Q.C.,  and  Mr.  Roxburgh^  contra,  were  not  heard.  [  ^^  3 

Vice-Chancbllor  Sir  W.  Page  Wood  : 

I  think  that  there  has  been  a  sufiScient  acknowledgment  in 
writing  to  take  this  case  out  of  the  statute. 

(His  Honour  stated  the  facts  of  the  case  shortly,  and  read  the 
letter  of  the  18th  of  September,  1848,  and  the  reply  of  the  16th  of 
the  same  month,  and  also  the  letters  of  the  26th  of  August,  1860, 
and  the  27th  of  the  same  month,  and  continued  :) 

I  must  consider  whether  there  is  in  these  letters  a  sufiScient 

(1)  49  R.  B.  659  (3  M.  &  W.  402).  (3)  57  R.  R.  287  (1  Y.  &  0.  0.  C.  151). 

(2)  64  R.  E.  403  (3  Hare,  550). 
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Prance  acknowledgment  of  the  defendant's  liability  to  account,  and  to  pay 
Sympson.  ^^6  balance  if  it  should  be  found  to  be  against  him.  It  is  not 
necessary  for  the  purpose  of  a  suit  for  an  account  to  have  an 
acknowledgment  that  a  debt  is  actually  due ;  but  it  is  enough  that 
there  is  an  acknowledgment  that  an  account  is  pending,  and  that 
the  defendant  promises  to  pay  the  balance,  if  any,  due  from  him 
upon  such  account ;  because  it  may  be,  that  the  precise  result  of 
the  account,  and  on  which  side  the  balance  will  be,  cannot  be  known 
beforehand.  The  plaintiff's  letter  is  **  A'Beckett  before  he  goes 
ought  to  settle  the  Bridgewater  and  Minehead  account ;  "  and 
that  expression  alone  seems  to  bear  strongly  the  meaning  that 
there  was  a  balance  which  ought  to  be  paid  to  the  plaintiff.  The 
letter  continues,  "  because,  if  he  is  under  any  idea  that  there  is  a 
balance  due  to  him,  he  is  grossly  mistaken,  as  such  balance  is  due 
to  yours  ever,  V.  Prance.*'  The  answer  to  that  letter  is,  *'  My  dear 
France — Bridgewater  and  Minehead — I  have  had  a  long  talk  with 
my  partner  about  this  matter,  he  says  and  insists  that  there  is  a 
large  balance  coming  to  him,  but  I  have  put  tlie  matter  right  with 

[  •682  ]  him,  and  you  and  I  must  go  into  it  and  *settle  the  account."  It 
may  be  said,  that  there  is  some  ambiguity  in  this,  but  the  following 
words  entirely  remove  it ;  and  I  should  have  thought,  even  without 
them,  that  settling  the  account  meant  by  paying  any  balance  that 
might  be  due ;  the  letter,  however,  continues,  **  I  have  allowed  him 
a  sum  \o  satisfy  him,  as,  if  you  remember,  there  was  1,000/.  paid  to 
you  for  your  preliminary  expenses,  to  be  accounted  for.  It  is 
necessary  that  we  should  sit  down  to  this  matter  and  put  it  on  the 
square."  What  can  that  mean  but  an  engagement  that  any  balance 
that  might  be  due  should  be  paid  ?  It  is  argued,  that  the  claim 
referred  to  in  this  letter  is  of  money  due  from  or  to  A'Beckett ;  but 
the  plaintiff  could  not  at  that  time  have  such  au  account  with  him 
alone,  for  he  was  one  of  the  partners  in  the  firm  of  A'Beckett  and 
Sympson,  and  no  account  is  stated  in  the  bill,  nor  did  any  account 
apparently  exist  between  him  and  the  plaintiff  simply.  The  plaintiff 
says  to  Sympson, "  your  partner  is  going  abroad,  and  ought  to  settle 
this  account  before  he  goes;  "  the  answer  is,  ''I  have  put  it  right 
with  my  partner,  and  you  and  I  must  go  into  it  and  settle  the 
account,  and  we  must  put  this  matter  on  the  square."  I  am  of 
opinion  that  these  letters  contain  a  sufficient  acknowledgment  of 
the  existence  of  an  unsettled  account,  and  a  sufficient  promise  to 
settle  it,  in  the  sense  of  payment,  to  take  this  case  out  of  the 
statute.     The  demurrer  must  be  overruled,  with  costs. 
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GOOLD   V.  WHITE.  i854. 

July  13,  14. 
(Kay,  68a— 6880  

The  presumption  is,  that  a  surrender  will  bar  an  estate  tail  in  copyholds,        Tess  f 
until  a  contrary  custom  is  shown. 

Copyholds  haying  been  sold  subject  to  a  condition,  that  all  statements 
and  recitals  in  any  of  the  title  deeds  or  muniments  of  title  should  be 
considered  as  satisfactory  evidence  of  the  facts  stated  or  recited ;  and  in 
case  any  purchaser  should  not,  within  fourteen  days  from  the  delivery  of 
the  abstract,  declare  his  dissatisfaction  with  the  title,  and  point  out  some 
valid  objection  thereto,  the  same  should  be  considered  as  accepted;  the 
purchaser  objected,  that  the  first  surrender  on  the  abstract  was  by  A.,  and 
J.  his  wife,  which  said  J.,  it  was  therein  stated,  **had  then  lately  been 
admitted  their  tenant  in  tail  according  to  the  custom  of  that  manor ;  **  and 
that  there  was  nothing  to  show  how  the  estate  tail  had  been  barred.  After- 
wards, the  purchaser  required  evidence  that  the  custom  of  the  manor 
warranted  estates  tail.  The  first  surrender  was  dated  in  1801,  and  was 
conditional  only.  In  1815,  the  same  parties  made  an  absolute  surrender  in 
fee,  under  which  the  possession  had  been  enjoyed  ever  since :  Held,  that 
the  recital  was  conclusive  evidence,  under  the  conditions  of  sale,  of  the 
fact  that  J.  had  been  admitted  tenant  in  tail,  but  not  that  this  was  according 
to  the  custom  of  the  manor,  for  this  was  not  a  single  fact,  but  a  deduction 
from  a  series  of  facts;  but  held,  that  this  recital,  coupled  with  the  con- 
ditional surrender  of  1801,  the  absolute  surrender  of  1815,  and  the 
subsequent  possession  consistently  with  that  title,  was  sufficient  evidence 
that  the  custom  of  the  manor  did  warrant  estates  tail. 

This  was  a  claim  by  the  vendors  for  specific  performance  of  an 
agreement  by  the  defendant  to  purchase  certain  copyhold  property 
holden  of  the  manor  of  Awre  and  Etloe,  in  Gloucestershire. 

The  property  had  been  sold  subject  to  certain  conditions  of  sale, 
which  provided  "  6.  That  the  title  shall  commence  with  a  certain 
copy  of  court  roll,  dated  the  20th  of  May,  1801,  and  no  earlier 
title  shall  be  required  to  be  shown,  nor  shall  any  evidence  what- 
soever of  or  relating  to  the  earlier  title  be  required  or  given,  nor 
shall  any  objection  on  account  of  any  earlier  title  be  made." 
**  7.  All  statements  and  recitals  in  any  of  the  title  deeds  or  muni- 
ments of  title  shall  be  considered  as  satisfactory  evidence  of  the 
facts  stated  or  recited  ;  and  in  case  any  purchaser  shall  not,  within 
fourteen  days  from  the  delivery  of  the  said  abstract,  declare  his 
dissatisfaction  with  the  title,  and  point  out  some  valid  objection 
thereto,  the  same  shall  be  considered  as  accepted,  and  the  purchaser 
shall  not  afterwards  be  at  liberty  to  object  thereto ;  and  in  case  a 
valid  objection  shall  be  made,  the  vendors  shall  be  at  liberty  to 
rescind  the  contract  as  to  such  lot  on  returning  to  the  purchaser 
his  deposit  without  interest." 

The  copy  of  court  roll,  dated  the  20th  of  May,  1801,  was  an  entry       ^  534  j 
of  the  admission  of  William  Jennings,  pursuant  to  a  conditional 
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GooLD  surrender,  to  the  use  of  him,  his  heirs  and  assigns,  for  ever, 
wmTE.  which  was  in  such  copy  of  court  roll  stated  to  have  been  made 
by  William  Powell  and  Jane  his  wife,  ''  which  said  Jane  had  then 
lately  been  admitted  there  tenant  in  tail  according  to  the  custom 
of  that  manor."  The  abstract  showed  an  absolute  surrender  by 
these  parties  in  1816,  under  which  the  possession  appeared  to  have 
been  since  held.  By  a  letter,  dated  September  14 tb,  1862,  the 
purchaser's  solicitors  objected:  "We  observe  that  in  the  copy  of 
court  roll  of  the  20th  of  May,  1801,  Jane  Powell  is  described  as  the 
tenant  in  tail  of  the  property  purchased  by  our  client.  Throughout 
the  abstract  we  find  nothing  to  show  how  the  estate  tail  has  ever 
been  barred,  and  we  therefore  submit  that  your  clients'  title  is 
defective." 

By  another  letter,  dated  the  8th  of  February,  1863,  the  purchaser's 
solicitors  wrote,  that  they  had  received  counsel's  opinion  upon  the 
title,  ''  ;nid  he  advises  us  that  the  objection  raised  in  our  letter  of 
the  14th  of  September  last  is  a  good  objection ;  and  that  it  is 
incumbent  on  your  clients,  before  they  require  our  client  to  com- 
plete this  purchase,  to  show  by  legal  evidence  that  the  customs  of 
Awre  Manor  warrant  estates  tail,  and,  if  such  customs  do  exist, 
to  show  the  customs  by  which  entails  in  the  said  manor  can  be 
barred," 

At  the  hearing  an  inquiry  as  to  the  title  was  directed. 

Mr.  Chandleaa  and  Mr.  Faher  for  the  plaintiff : 

A  good  title  was  shown  at  the  first  hearing  according  to  these 
conditions. of  sale;  for  the  only  objection  then  properly  raised  was, 
[  *686  ]  ^^^^  i^  ^^8  ^0^  shown  that  the  estate  tail  was  *barred.  But  a 
surrender  is  assumed  to  bar  an  estate  tail  in  copyholds,  unless  the 
contrary  is  shown  ;  and  a  single  entry  on  the  court  rolls  is  sufficient 
evidence  of  the  custom  of  the  manor :  Uadjord  v.  WiUon  (i). 

(The  Vicb-Chanobllor  referred  \^  Roe  v.  Jeffrey  {^1\  where  the 
court  rolls  showed,  that  on  one  occasion  an  entail  was  barred  by 
surrender,  and  on  another  by  a  recovery.) 

Doe  V.  Jlfa«(wi  (3),   Doe  v.  Dauncep  (4,).      The   purchaser,  having 
raised  an  invalid  objection,  ought  not  to  have  costs. 

(1)  3Atk.  816.  (3)  3Wil8.  63. 

(2)  14  B.  B.  697  (2  M.  &  S.  92).  (4)  18  B.  B.  626  (7  Taunt.  674). 
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Mr.  Roll,  Q.C.,  and  Mr,  Oiffard  for  the  defendant :  Goold 

It  was  necessary  to  furnish  evidence  of  the  custom  to  create  White. 
estates  in  tail;  for,  as  it  is  laid  down  in  Go.  Litt.  60  b,  ''  It  must 
be  proved  that  the  estate  has  been  limited,  with  remainders  over  ; '' 
and  the  reason  is,  that  the  custom  may  otherwise  be,  to  create  a 
conditional  fee  only,  by  words  that  would  limit  an  estate  tail  in 
freeholds ;  and  then  it  would  be  necessary  to  show  that  the  person 
admitted  for  such  an  estate  had  issue  born  alive,  otherwise  a 
surrender  by  him  would  have  no  effect. 

Mr.  Chandle88f  in  reply. 

Yioe-Chancbllor  Sir  W.  Page  Wood  :  Svit/  u. 

In  this  case,  the  course  which  has  been  pursued  is  rather 
unfortunate.  Either  party  might  in  truth,  with  very  little  expense, 
have  satisfied  himself  of  the  real  state  of  the  question ;  however,  I 
must  try  it  now  upon  the  strict  right.  One  of  the  parties  has 
chosen  to  insist,  that  he  was  entitled  to  certain  evidence ;  the  other, 
that  it  ought  not  to  have  been  required.  If  the  matter  had  been 
decided  at  the  first  hearing,  I  should  have  been  in  favour  of  the 
plaintiff's  view ;  for,  the  original  objection  in  the  letter  of  the  14th 
*of  September,  1862,  was,  that  Jane  Powell  was  described  as  tenant  L  *68<>  ] 
in  tail,  and  that  there  was  nothing  to  show  how  the  estate  tail  had 
ever  been  barred,  and  that,  therefore,  the  title  was  defective.  Now, 
not  only  in  the  case  of  Radford  v.  Wilson  (^)f  but  in  Moore  v. 
Moore  (2),  Lord  Habdwioee  expressed  an  opinion  that  it  is  to  be 
assumed  that  copyholds  are  barred  by  surrender  until  the  contrary 
is  shown,  and,  therefore,  this  was  in  truth  no  objection' at  all ;  and 
then,  according  to  the  7th  condition  of  sale,  which  stipulates  that 
unless  some  valid  objection  to  the  title  should  be  pointed  out  within 
fourteen  days  after  the  delivery  of  the  abstract,  the  title  should  be 
considered  as  accepted,  no  further  objection  could  be  raised.  How- 
ever, this  question  was  not  argued  at  the  hearing,  but  a  reference 
as  to  title  was  directed ;  and  if  the  title  might  then  have  been  con- 
sidered to  have  been  accepted,  that  has  now  been  waived ;  and  I 
am  obliged  to  consider  the  other  objection  that  has  been  raised, 
namely,  that  it  had  not  been  proved  that  it  was  according  to  the 
custom  of  this  manor  to  create  estates  tail.  The  rule  is  laid  down 
in  Moore  v.  Moore  (2),  where  the  limitation  was  to  a  man  and  the 
heirs  of  his  body,  and  a  claim  to  the  property  was  set  up  by  a 

(1)  3  Atk.  816.  (2)  2  Ves.  Sen.  696. 
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GooLD  person  who  assumed  to  be  the  heir  in  tail,  and  declared  that  the 
White.  estate  tail  had  never  been  barred,  because  it  had  only  been  dealt 
with  by  surrenders.  Lord  Hardwigee  said,  that  he  was  not  satisfied 
that  there  was  any  estate  tail  created,  for  it  must  be  proved  that  a 
limitation  of  that  kind  was  by  the  custom  an  estate  tail,  otherwise 
such  words  only  create  a  conditional  fee,  and  there  might  be  a 
question  whether  such  an  interest  was  barred  by  a  surrender.  And 
then  he  speaks  of  other  cases,  and  says,  ''  This  came  in  question  in 
C.  B.,  Pas.  1750,  in  Carr  v.  Singer  (i),  where  three  Judges,  against 
WiLLEs,  Ch.  J.,  held  that  a  surrender  to  the  use  of  a  will  was  sufficient 
[  *687  ]  to  bar  *the  estate  tail.  They  first  held,  that  a  common  surrender 
would  bar  the  entail  of  copyhold,  for  there  was  no  custom  of  barring 
by  recovery ;  and  next,  that  a  surrender  to  use  of  a  will  would. 
There  Isaac  Singer  died  in  1746,  without  issue,  seised  of  the  copy- 
hold premises  as  tenant  in  teal  general,  by  virtue  of  an  entail 
created  by  his  father  to  himself  and  the  heirs  of  his  body,  upon  his 
wife.  The  son  had  six  sisters,  one  of  which  was  lessor  of  the 
plaintiff.  There  was  a  custom  admitted  for  entailing  lands.  In 
1746  the  son  was  admitted  to  hold  to  him  and  his  heirs  in  tail,  so 
that  he  was  admitted  in  tail  secundum  fomiam  donV^  He  seems, 
therefore,  to  say  that  the  very  admittance  in  tail  shows  that  it  was 
secundum  formam  doni,  as  distinguished  from  a  conditional  fee. 

Here  it  is  stated,  in  the  admittance  of  1801,  that  Jane,  the  wife 
of  William  Powell  "  had  then  lately  been  admitted  there  tenant  in 
tail  according  to  the  custom  of  that  manor."  In  the  7th  condition 
of  sale  there  is  a  proviso,  that  ''  all  statements  and  recitals  in  any 
of  the  title  deeds  or  muniments  of  title  shall  be  considered  satis- 
factory evidence  of  the  facts  stated  or  recited."  Therefore,  the 
parties  were  bound  by  this  statement  that  Jane  Powell  was  admitted 
tenant  in  tail.  There  may  be  some  doubt,  whether  they  were  bound 
by  the  statement  that  such  admission  was  according  to  the  custom, 
because  that  is  not  a  single  fact,  but  rather  a  deduction  from  a 
series  of  facts ;  but  it  must  be  taken  to  be  proved,  that  this  was  an 
admission  as  tenant  in  tail,  and  not  to  a  conditional  fee.  Then  the 
question  is,  whether  this  single  admission,  recited  in  a  deed  fifty- 
three  years  ago,  and  since  acted  upon,  not  only  by  the  surrender  of 
1801,  which,  being  conditional,  might  not  raise  the  question  com- 
pletely, but  by  another  surrender  in  1815,  thirty-five  years  before 
the  present  sale,  is  sufficient  evidence  of  the  custom  to  create 
[  ♦688  ]       estates  tail.    Here  there  was  a  person  admitted  as  tenant  *in  toil, 

(1)  2  Vee.  Sen.  603, 
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who  afterwards  surrendered,  and  the  possession  has  been  apparently 
without  dispute  for  thirty-five  years  consistent  with  that  title ;  and 
those  two  things  are,  I  think,  sufficient  evidence  of  the  custom, 
especially  as  in  the  case  of  Roe  v.  Jeffery  (I)  one  act  was  held 
sufficient  to  establish  a  custom;  and  therefore  it  appears  to  me 
that  a  good  title  has  been  made  under  these  conditions  of  sale. 

Decree  specific  performance,  with  costs  up  to  the  hearing  only, 
since  the  plaintiff  insisted  on  the  reference  as  to  title. 


QOOLD 

White. 


JENKINSON  V.  HAEC0URT(2). 

(Kay,  688—702  ;  S.  0.  23  L.  J.  Oh.  785 ;  2  W.  B.  688.) 

The  owner  in  fee  simple  of  certain  hereditaments  settled  them  by  a 
Yoluntary  deed  to  such  uses  as  he  should  appoint,  and,  subject  thereto,  to 
himself  for  life,  with  remainders  oyer.  Subsequently,  he  exercised  his 
power  of  appointment  by  a  deed  mortgaging  the  estate  for  15,000/.,  and  he 
covenanted  in  that  deed  for  payment  of  the  mortgage  debt  and  interest. 
He  then  died,  having  made  his  will,  reciting  the  settlement  so  as  to  show 
the  power  of  appointment,  and  exerdsing  it  by  making  some  further 
charges  upon  the  estate;  and  subject  thereto,  expressly  confirming  the 
settlement,  and  subjecting  his  residuary  personal  estate  to  the  payment  of 
his  debts:  Held,  that  the  settled  estate  as  between  the  persons  entitled 
thereto,  and  the  personal  representatives  of  the  settlor,  was  the  primary 
fund  for  payment  of  the  mortgage. 

By  indentures  of  lease  and  release,  dated  respectively  the  80th 
and  81st  days  of  May,  1809,  [Robert  Bankes,  the  second  Earl  of 
Liverpool,  settled  and  assured  certain  manors  and  hereditaments  to 
such  uses  and  purposes,  and  with  and  subject  to  such  powers  and 
declarations  as  he  should,  by  deed  or  will,  respectively  executed 
and  attested  as  therein  mentioned  appoint,  and  in  default  of 
appointment,  to  the  use  of  himself  and  his  assigns  during  his  life, 
without  impeachment  of  waste ;  with  remainder  to  trustees,  upon 
trust  to  preserve  contingent  remainders ;  with  remainder  to  uses 
to  secure  a  jointure  and  rent-charge  to  his  wife,  the  Countess  of 
Liverpool ;  with  remainder  to  the  use  of  his  first  and  other  sons 
successively,  according  to  seniority,  in  tail  male,  with  divers 
remainders  over]. 

This  settlement  was  voluntary  and  not  made  for  any  valuable 
consideration. 

By  an  indenture  dated  the  26th  of  July,  1809,  [in  con- 
sideration of   the   sum  of  15,000i.   by  FoUiott   Herbert   Walker 


(1)  2  M.  &  S.  92. 

(2)  Distinguished,   In    re    Anthony 


1854. 

July  24,  26, 

26. 

Wood,  V.-O. 

[688] 


[1893]  3  Ch.  498,  62  L.  J.  Ch.  1004, 
69  L,  T.  300. 
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jenkinson  Corniivall,  Lord  Bishop  of  Worcester,  and  Thomas  Leake,  paid  to 
Harcourt.  the  said  Earl  of  Liverpool,  the  said  Earl  of  Liverpool,  in  exercise 
of  the  said  power  of  appointment  given  to  him  by  this  settlement, 
appointed  and  demised  the  said  manors  and  hereditaments  to  a 
trustee  for  the  term  of  1,000  years,  in  trust  for  the  said  Bishop  of 
Worcester,  and  Thomas  Leake,  for  securing  the  payment  of  the 
said  sum  of  15,000/.,  with  interest  thereon  as  therein  mentioned. 
And  the  said  Earl  of  Liverpool  thereby  covenanted  with  the  said 
Bishop  of  Worcester,  and  Thomas  Leake,  for  payment  to  them  of 
the  said  sum  of  15,750Z.,  with  interest  thereon  as  therein  mentioned]. 
[  691  ]  The  said  Bobert  Bankes,  second  Earl  of  Liverpool,  [duly  made  his 

will,  dated  the  21st  of  September,  1821,  and  thereby  bequeathed 
certain  annuities,  and,  in  exercise  of  the  said  power  of  appointment 
given  to  him  by  the  said  settlement,  he  appointed  that  all  his  said 
manors,  lands,  and  hereditaments  should,  after  his  decease,  be 
charged  with  the  payment  of  the  said  annuities ;  and  that  the 
annuitants  should  have  the  same  powers  and  remedies  for  recovering 
and  enforcing  payment  of  their  said  respective  annuities  when  in 
arrear,  as  by  the  said  settlement  were  given  for  recovering  and 
enforcing  payment  of  the  rent-charge  of  1,7002.,  thereby  made 
payable ;  and  subject  as  aforesaid,  the  testator  ratified  and  confirmed 
[  692  ]  the  said]  settlement,  and  every  clause,  matter,  and  thing  therein 
contained  ;  and  after  making  divers  specific  and  pecuniary  bequests, 
and  bequeathing  several  other  annuities,  to  provide  for  which 
annuities  the  said  testator  directed  his  executors  to  appropriate  a 
sufficient  portion  of  his  residuary  personal  estate,  and  devising 
certain  estates  in  the  county  of  Salop  to  his  brother,  Charles  Cecil 
Cope  Jenkinson,  now  third  Earl  of  Liverpool,  the  said  testator  gave, 
devised,  and  bequeathed  all  the  rest,  residue,  and  remainder  of  his 
real  estate,  whatsoever  and  wheresoever,  not  comprised  in  the 
thereinbefore  recited  indentures  of  lease,  release,  and  settlement, 
of  the  80th  and  81st  days  of  May,  1809,  and  which  he  should  not 
otherwise  give,  devise,  or  dispose  of  by  any  codicil  or  codicils  to 
that  his  will ;  and  also  all  the  rest,  residue,  and  remainder  of  his 
personal  estate  and  efiects,  whatsoever  and  wheresover,  which 
should  remain  after  payment  of  his  just  debts  and  funeral  and 
testamentary  expenses,  and  the  legacies  therein  by  him  given,  or 
which  he  might  give  by  any  codicil  or  codicils  to  that  his  will,  unto 
the  said  Charles  Cecil  Cope  Jenkinson,  third  Earl  of  Liverpool,  his 
executors,  administrators,  and  assigns,  for  his  and  their  proper  use 
and  benefit;  and  he  appointed  the  said  FoUiott  Herbert  Walker 
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Cornwall,  Lord  Bishop  of  Worcester,  the  said  Charles  Cecil  Cope    Jknkinson 

t*. 

Jenkinson,  third  Earl  of  Liverpool,  George  Peter  Holford,  Esq.,  and    hakoouet. 
Robert  Willimott,  trustees  and  executors  of  that  his  will. 

The  said  Robert  Bankes,  second  Earl  of  Liverpool,  died  on  the 
4th  day  of  December,  1828. 

The  question  which  was  submitted  by  the  special  case  in  this  suit 
was,  whether  the  said  sum  of  15,000?.  and  interest  were  payable  out 
of  the  personal  estate  of  the  said  Robert  Bankes,  second  Earl  of 
Liverpool. 

Mr.  Roll,  Q.C.,  and  Mr.  C.  Hall,  for  the  plaintiff:  t  ^^^  ] 

This  debt  must  be  paid  out  of  the  personal  estate  in  the  first 
instance.  The  whole  question  depends  upon  the  intention  of  the 
person  who  contracted  the  debt.  *  *  The  will  of  the  mortgagor 
removes  all  doubt,  for  he  there  directs,  that  his  personal  estate  shall 
be  applicable  to  the  payment  of  his  debts  :  Collis  v.  Rohim  (l). 

Mr.  WUlcock,  Q.C.,  and  Mr.  R.  Walpole,  for  other  parties, 
cited  BurreU  v.  The  Earl  of  Egi'emont{2)s  Ibbetson  v.  IbbetsonQi), 
The  Duke  of  Ancaster  v-  Mayer  (4),  and  Bootle  v.  BlundeU  (6). 

The  Solicitor-General,  Sir  R.  BetheU,  and  Mr.  Thriiig,  for  the 
defendants  who  were  interested  in  the  personal  estate  of  the 
second  Earl : 

The  mortgaged  estate  was  the  primary  fund  for  payment  of  this 
charge.  *  *  The  object  of  creating  the  power  was  to  reserve  to  [  694  ] 
the  settlor  a  certain  amount  of  beneficial  ownership  out  of  the 
settled  estate.  Therefore,  the  mortgage  must  be  inserted  in  this 
settlement  in  the  place  of  the  power,  as  a  charge  prior  to  all  the 
limitations  of  the  settled  estate;  and  thus  those  who  took  under 
those  limitations  subject  to  the  power,  must  now  take  subject  to 
the  mortgage.    [They  cited  Noel  v.  Noel  (e)  and  other  cases.] 

Mr.  Hall,  in  reply.  [  6»5  ] 

Vicb-Chancbllor  Sir  W.  Page  Wood  : 

I  had  very  great  doubt  at  the  opening  of  this  case  as  to  whether 
the  plaintiff  would  be  able  to  maintain  the  proposition,  that  this 
debt  ought  to  be  paid  out  of  the  personal  estate  of  the  second  Earl 

(1)  75  R.  R.  68  (1  De  G.  &  8m.  131).  (4)  1  Br.  C.  C.  454. 

(2)  64  R.  R.  63  (7  Beav.  205).  (o)  15  R.  R.  93  (I  Mer.  215). 

(3)  12  Sim.  206.     See/io«*,  p.  822,  n,  (6)  26  R.  R.  6^:0  (12  Price,  214). 
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Jenkinbok    of  Liverpool,  for  it  appears  to  me  to  be  a  proposition  unsupported 

Harcoubt,    ^y  *^"y  authority,  and  for  which  I  can  find  no  suflScient  ground  on 

principle.      It   seems  to  me,   that  the  decisions   in   Ibbetson  v. 

Ibbetson  (1),  Noel  v.  Noel  (2),  and  Vandeleur  v.  Vandeltur  (3),  are  not 

inapplicable  to  the  particular  case  now  before  me ;  but  I  will  first 

consider  the  case  on  principle.    There  is  no  question  as  to  the 

general  principle  on  which  the  doctrine  of  the  exoneration  of  a 

man's  real  estate  is  founded.    I  do  not  follow  the  SoUcitor-GeneraVs 

argument,  that  it  rests  entirely  upon  the  fact  of  a  man  being  under 

a  personal  liability  for  a  debt  not  contracted  by  him,  as  heir  or  devisee 

of  a  specialty  debtor  ;  but  the  real  question  I  think  is,  whether  or 

not  the  particular  property  which  is  a  security  for  the  debt  was 

made  the  primary  security,  or  merely  by  way  of  pledge  for  the  debt 

[  *696  ]      That  principle  seems  to  be  recognised  in  all  the  cases ;  and  *when- 

ever  an  owner  in  fee  mortgages  his  estate,  the  law  has  established 

that  he  intends  to  render  himself  personally  liable  for  the  mortgage 

debt,  and  that  the  estate  is  a  collateral  security.    Accordingly,  the 

difSculty  has  almost  always  arisen  in  the  administration  of  assets, 

when,  the  person  who  incurred  the  debt  being  deceased  and  having 

no  longer  any  interest,  the  question  occurs  between  his  real  and 

personal  representatives ;  and  it  is  necessary  to  consider  whether 

anything  has  happened  in  the  original  transaction  which  would  alter 

the  rule  of  law.    Where  it  is  the  simple  case  of  a  person  having 

created  a  mortgage  for  his  own  benefit,  the  question  is,  whether 

anything  has  been  done,  at  the  time  of  the  mortgage  or  since,  to 

alter  the  rule  of  law,  by  which  his  personal  estate,  having  received 

the  benefit,  is  first  liable,  and  his  real  estate  is  only  a  collateral 

security  to  the  creditor.     If  there  be  in  the  will  of  the  original 

debtor  a  devise  of  the  mortgaged  estate  subject  to  debts,  that  does 

not  alter  the  rule  which  makes  the  personal  estate  liable  in  the  first 

instance  to  the  charge. 

The  state  of  facts  here  and  in  the  cases  to  which  I  have  referred 

is,  that  there  has  been  a  dealing  with  the  estate  inter  vivos  after  the 

creation  of  the  debt.    The  first  view  that  suggests  itself  to  the  mind 

in  such  circumstances  on  principle  is,  that  the  party,  having  control 

over  both  his  real  and  personal  estate,  must  be  considered  in  making 

a  mortgage  to  have  originally  in  view  a  payment  of  that  debt,  in 

(1)  12  Sim.  206,  whei-e  the  settle-  created  under  the  settlement. — O.  A.S. 
ment  showed  that  the  settlor  intended  (2)  26  R  R.  660  (12  Price,  214). 
that  the  settled  property  should  bear  (3)  3  CI.  &  Fin.  82,  where  the  pro- 
certain  mortgages  already  created  and  perty    was    settled    subject     to    the 
further  mortgages  which   should  be  charge. 
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the  event  of  his  death,  oi;t  of  his  personal  estate  in  priority  to  his    Jenrinson 
real  estate,  which  is  merely  a  pledge  for  the  debt.     But  if  he  aliens    habgourt. 
the  real  estate  in  his  lifetime  to  a  volunteer,  and,  more  especially, 
if  he  does  so  expressly  subject  to  the  mortgage,  the  natural  inference 
from  such  a  transaction,  unless  there  be  something  in  the  instru- 
ment to  indicate  a  contrary  contention,  is,  that  the  debtor  did  not 
mean  to  pay  the  debt  out  of  his  personal  estate.     If  the  alienation 
be  made  subject  to  the  mortgage  debt,  whether  the  alienee  be  a 
♦volunteer  or  purchaser,  then,  in  the  absence  of  what  Lord  Eldon       [  *697  ] 
inquired  for  in  the  case  of  Noel  v.  Noel  (1)  namely,  a  covenant  in 
the  settlement  to  pay  the  debt,  the  inference  is,  that,  though  as 
between  his  real  and  personal  representatives  his  real  estate  was 
intended  to  be  only  a  collateral  security,  yet  from  the  moment  of 
the    alienation    he  has  made  that  estate  the  principal    debtor. 
Otherwise,  to  support  the  plaintiffs  view,  I  must  imply  a  covenant 
by  the  settlor  to  exonerate  the  real  estate ;  and  I  could  not  stop 
short  of  that  if  I  held  that  when  the  creditor  came  upon  the  estate 
which  had  been  so  aliened,  and  made  himself  master  of  it  by 
foreclosure  or  otherwise,  the  party  to  whom  the  estate  was  aliened 
would  be  entitled  to  come  round  upon  the  donor  or  vendor,  and  to 
say,  **  you  are  the  principal  debtor,  and  I  insist  upon  being  recouped 
by  you."     That  would  be  a  very  singular  decision  in  the  absence  of 
an  express  covenant  on  the  part  of  the  donor  to  incur  such  a 
liability.      The    rights   must   be  really  just  the   converse;    and 
supposing  that  the  original  debtor  paid  off  the  debt,  being  called 
upon  under  the  covenant  in  the  mortgage  deed,  he  must  be  entitled 
to  come  upon  those  to  whom  he  has  transferred  the  estate,  and  to 
insist  upon  being  repaid  by  them.     He  has  given  them  the  property 
minvs  the  particular  debt.    If  the  transaction  were  a  sale  instead 
of  a  gift  the  case  would  not  be  more  favourable  to  the  transferee  of 
the  property ;  but  other  considerations  would  intervene  as  to  the 
effect  of  the  whole  contract.    In  a  case  of  mere  bounty  the  inference 
is  more  difficult,  that  the  donor  had  undertaken  between  himself 
and  the  donee  to  pay  the  debt  in  the  absence  of  any  covenant  to 
that  effect  in  the  deed  of  transfer.    Lord  Bbouoham  does  however 
appear,  in  Vand^leur  v.  Vandeleur  (2),  to  have  considered  that  the 
case  of  a  volunteer  would  be  more  favourable.    That  was  a  case 
where  parties  *were  claiming  under  a  contract  entered  into  with  the      [  'eQe  ] 
highest  possible  consideration,  namely,  that  of  marriage,  which  his 
Lordship  held  placed  them  in  a  different  position  from  that  of  mere 
(1)  26  E.  R,  660  (12  Price,  263,  264).  (2)  3  Ci.  *  Fin.  82. 
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JK7KIN90N  volunteers ;  but,  in  the  absence  of  any  expression  of  intention,  I 
Harcoubt.  cannot  conceive  that  a  person  taking  as  a  mere  volunteer  would  be 
entitled  to  turn  round  upon  the  donor,  and  say,  ''you  passed  the 
property  to  me  subject  to  this  debt,  but  yet  if  I  am  called  upon  to 
pay  it  I  must  in  turn  call  upon  you."  The  position  here  is  somewhat 
different,  though  not  more  favourable  for  the  plaintiff.  There  is  no 
doubt  that  the  estate  was  conveyed  by  the  deed  of  settlement  to  the 
second  Earl  for  life,  with  remainders  over,  free  from  all  charges  in 
one  sense,  for  the  estate  was  not  then  encumbered.  But  it  was  so 
limited,  subject  to  the  power  reserved  to  the  Earl  to  revoke,  for 
any  purpose  which  he  might  think  proper,  the  uses  of  the  settle- 
ment, giving  him  the  fullest  power  of  dealing  with  the  estate  in  any 
manner  he  might  please  notwithstanding  the  settlement ;  and  when 
that  power  was  exercised,  the  limitations  in  the  settlement  in  default 
of  appointment  must  be  subject  to  the  appointment  so  made. 

1  accede  to  the  view  of  the  plaintiffs,  that  I  am  at  liberty  to  look 
to  the  instrument  by  which  the  power  was  exercised,  to  discover 
whether  the  appointor  intended  to  make  the  real  estate  or  his 
general  personalty  the  principal  security.  Mr.  Hall  says,  that  it  was 
entirely  indifferent  to  the  appointor,  and  .that  is  the  most  favourable 
view  for  his  argument.  The  appointor  was,  if  he  chose,  the  sole 
owner,  and  might  have  taken  the  whole  estate  into  his  own  hands  ; 
and,  therefore,  it  was  a  matter  of  absolute  indifference  to  him, 
whether  he  should  make  his  personal  estate  or  this  real  estate  the 
primary  security  for  the  charge ;  and  thence  it  was  argued  that  it 
must  be  inferred  that  the  estate  was  to  be  merely  a  subsidiary 
security,  and  that  the  personal  estate  must  be  primarily  charged. 
[  •699  ]  I  think  that  the  *fallacy  of  this  argument  is,  that  it  overlooks  the 
effect  of  the  deed  which  was  executed  when  the  transaction  was 
concluded.  It  is  true,  that,  if  the  appointor  had  chosen,  he  might 
have  revoked  all  the  uses  of  the  settlement,  and  appointed  the 
whole  estate  to  himself  in  fee ;  and  then  there  could  be  no  question, 
that,  on  his  decease,  the  estate  in  fee  would  be  only  a  subsidiary 
security  for  any  charge  made  by  him  upon  it,  and  his  personal 
estate  would  be  the  primary  fund  for  payment  of  such  charge. 
But  that  was  not  the  course  which  he  took.  He  might  have  said, 
"I  am,  by  the  exercise  of  my  power,  creating  a  burden  upon  the 
estate,  which  I  reserved  power  to  do.  I  know  that  I  have  executed 
a  settlement  by  which  the  parties  take,  subject  to  any  charge  that 
I  may  make  under  the  power  which  I  thereby  reserved ;  and  there- 
fore, I  will,  after  creating  the  charge,  resettle  the  estate  on  those 
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parties  free,  as  between  them  and  me,  from  such  charge."    But  all    Jenkimson 

that  he  did  was,  simply  to  create  the  charge,  without  altering  the    habcoubt. 

old  uses  of  the  settlement;  and  thus  he  left  the  parties  entitled 

under  those  uses  liable  to  redeem  the  mortgage  in  the  ordinary 

way.    No  doubt,  he  added  a  covenant  by  himself  to  pay  oflF  the 

charge;   but  in   all  these  cases  such  a  covenant  is  but  of  the 

slightest  consideration.     The  mortgage  money  could  not  have  been 

raised  without  it.    It  is  a  covenant  between  the  mortgagor  and  the 

mortgagee  only,  and  is  not  intended  to  exonerate  the  estate ;  and 

it  does  not  make  the  case  any  more  favourable  for  the  plaintiff,  the 

important  fact  being,  that  the  appointor  personally  obtained  the 

benefit  of  the    charge;    and    no    further    inference    as    to    this 

question  can  be  derived   from  the  circumstance  that  the   party 

lending  the  money  required  such  a  covenant,  as  every  one  who 

lends  money  upon  mortgage  always  does.    But  when  the  personal 

estate  of  the  appointor,  as  in  this  case,  receives  the  benefit  of  the 

mortgage,  the  question  is,  whether  he  intended  that  his  personal 

estate  should  repay  the  money,  or  that  the  *real  estate  should      [  *700  ] 

remain  burdened  with  it.    In  the  absence  of  any  expression  of 

intention   in  the  deed  itself,  I  must  regard  the  position  of  the 

parties.    The  appointor  had  made  himself  first  tenant  for  life  by 

the  settlement,  subject  to  the  power,   with   remainder   to  other 

persons.    Therefore,  if  his  personal  estate  had  paid  ofif  the  charge, 

he  would  have  been  in  the  position  of  a  tenant  for  life  paying  off 

a  mortgage.    Judging  accordingly  by  the  true  rule  of  the  interest 

of  the  party  himself  in  the  matter,  I  find  that  the  appointor  had 

limited  over  the  estate  to  himself  subject  to  his  power,  and  that  he 

did  not  by  the  appointment  declare  any  intention  of  liberating  the 

estate  from  the  charge,  and  that  he  had  left  himself  the  first  tenant 

for  life  of  the  estate;  and  that,  therefore,  by  the  exercise  of  his 

power,  he  was  charging  an  estate,  of  which  it  is  true  that  he  might 

have  made  himself  the  owner  in  fee,  but  did  not;  and  in  this 

state  of  circumstances  the  inference  I  think  must  be,  that  he 

intended   that   property,   which   was  not  absolutely  his  own,  to 

pay  this  debt  in  preference  to  his  own  property.      This  is  the 

conclusion  at  which  the  Courts  arrive  in  considering  the  case  of 

a  person  having  a  limited  interest  in  an  estate,  and  paying  off 

a  charge. 

I  do  not  think  that  the  exercise  of  the  power  of  appointment  in 
this  case  places  it  any  higher  in  favour  of  the  plaintiff,  but  in  one 
respect  rather  lower,  because,  the  appointor  having  at  the  time  of 
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jiSNKiNsos  making  the  charge  an  opportanity  of  expressing  his  intention,  he 
Habcoubt.  expresses  none,  but  allows  the  settlement  to  stand  subject  to  the 
charge.  That  brings  the  matter  back  to  the  proposition,  which  is 
difficult  to  be  sustained,  that  the  original  owner  of  this  estate, 
having,  although  for  family  objects,  settled  the  estate  less  a  certain 
charge  thereon,  must  be  supposed  to  have  entered  into  an  implied 
engagement,  that  he  would  also  discharge  that  debt  and  free  the 
estate  from  it. 
[  701  ]  Then  the  next  question  is,  whether  the  will  of  the  second  Earl 

of  Liverpool  affords  any  indication  of  intention,  he  having  still  an 
absolute  power,  if  he  pleased,  to  exonerate  the  estate  from  the 
charge,  as  between  the  persons  entitled  to  his  real  and  personal 
estate.  All  that  he  did  by  his  will  was  to  recite  the  power,  without 
noticing  the  charge,  and  to  give  some  annuities  as  additional 
charges ;  and,  subject  to  this,  he  confirmed  the  settlement.  There- 
fore, the  question  again  is,  what  is  the  true  effect  and  meaning  of 
the  settlement?  The  will  amounts  to  no  more  than  this:  the 
settlement  was  made  expressly  subject  to  any  exercise  of  his  power, 
by  which  he  might  take  part  of  the  property  out  of  it ;  subsequently 
he  did  by  that  power  take  a  portion  of  the  property  out  of  the 
settlement;  and,  by  his  will,  he  confirmed  the  settlement  as  it 
stood  at  that  time.  But  then  it  is  said,  that,  by  the  same  will,  he 
expressly  made  his  personal  estate  subject  to  the  payment  of  his 
debts ;  and  that  this  indicates  sufficiently  an  intention  to  vary  the 
position  of  the  two  funds  with  respect  to  the  charge,  and  to  make 
the  personal  estate  first  liable  to  pay  it.  But  the  devise  of  a 
mortgaged  estate  subject  to  the  mortgage,  does  not  make  the  estate 
primarily  liable  to  pay  it ;  and  for  the  same  reason,  this  direction 
for  payment  of  the  testator's  debts  out  of  his  personal  estate,  cannot 
in  any  way  alter  the  position  of  the  two  funds  as  to  payment  of 
this  debt. 

Therefore,  upon  all  the  facts  of  this  case,  neither  upon  the 
general  principle,  nor  from  any  expression  of  intention  that  can  be 
discovered,  can  I  arrive  at  the  conclusion,  that  the  personal  estate 
of  the  second  Earl  was  liable  to  exonerate  this  real  estate  from  the 
charge  which  he  has  made  thereon. 

With  respect  to  the  authorities  which  have  been  cited,  I  think 

[  •7C2  ]       that  they  go  very  far  to  establish  the  principle,  *that  the  voluntary 

donee  of  an  estate  charged  with  a  mortgage  must  take  that  estate 

subject  to  the  charge,  and  can  have  no  possible  equity  to  call  upon 

the  mortgagor,  who  has  given  the  estate  to  him,  to  clear  it  of  the 
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clinrge.    The  reason  why  the  covenants  in  Vandeleurw.  Vandelcur  (i) 
and  Noel  v.  Noel  (2)  were  considered  of  importance  was  this :  In 
any  conveyance  for  valuable  consideration  you  expect  to  find  a 
covenant  against  incumbrances,  and  you  look  to  it  for  the  intention 
in  that  respect ;  and  if  there  had  been  an  absolute  covenant  against 
all  incumbrances,  the  party  would  have  entered  into  an  express 
engagement  to  liberate  the  estate  from  all  charges ;  but  when  such 
covenant  expressly  excepted  certain  charges,  the  argument  as  to 
them  was  at  an  end.    The  only  thing  in  either  of  those  cases  which 
could  assist  the  plaintiff  here,  was  the  character  of  the  observations 
made  by  Lord  Brougham  in  Vandeleur  v.  Vandeleur  (3),  which  were 
not  necessary  for  the  particular  decision  to  which  the  Court  came, 
and  which  would  lead  to  a  result  unfounded  upon  principle  or 
authority,  namely,  that  a  gift  of  an  estate  subject  to  a  mortgage 
created  by  the  donor  is  an  engagement  by  him  to  pay  off  that 
mortgage. 

The  only  shadow  of  a  ground  for  the  plaintiff's  contention  in 
this  case  was,  that  this  was  a  family  arrangement,  by  which  an 
estate  subject  to  an  incumbrance  was  included  in  a  family  settle- 
ment, which  may  possibly  make  some  slight  difference  on  the 
ground  of  intention;  but  even  then  the  plaintiff's  conclusion  would 
militate  against  the  doctrine  of  the  Court,  by  which  tenants  for 
life  of  settled  family  estates  paying  off  incumbrances  are  assumed 
to  pay  them  off  for  their  own  benefit,  and  not  for  the  benefit  of 
the  estate. 


Jenkinbqn 

V, 

Habooubt. 


DAY  V.  DAT  (4). 

(Kay,  703—710 ;  8.  C.  18  Jur.  1013 ;  2  W.  R.  700.) 

A  bequest  was  made  of  the  interest  of  residuary  persoDalty  to  the  testator's 
wife  for  life,  and  from  and  after  her  death  to  B.  D.  for  life,  and  from  and 
after  the  death  of  the  survivor  of  them  the  capital  to  W.  absolutely,  subject 
to  the  payment  to  A.,  B.,  and  C.  of  1,000^.  each,  which  the  testator  gave  to 
them,  to  be  paid  to  each  of  them  at  the  end  of  twelve  months  next  after  the 
decease  of  the  survivor  of  his  said  wife  and  R  D. :  Provided  that  if  either 
of  the  said  A.,  B.,  and  C.  should  die  *'iu  the  lifetime  of  my  said  wife  and 
my  said  brother  B.  D.,'*  his  legacy  should  lapse  and  be  void.  A.  survived 
the  testator's  wife,  and  died  in  the  lifetime  of  B.  D. :  Held,  that  A.'s 
personal  representative  was  entitled  to  her  legacy,  and  that  the  gift  over 
had  not  taken  effect. 

**  And  "  is  construed  "or"  where  one  member  of  the  compound  sentence 


(1)  3  CI.  &  Fin.  82. 

(2)  26  R.  R.  660  (12  Price.  214). 

(3)  3  CI.  &  Fin.  97,  98. 


(4)  Reed  v.  Braiihivaite  (1871)  L.  R. 
11  Eq.  514,  40  L.  J.  Ch.  355,  24  L.  T. 
351. 
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July  19,  27. 

Wood.  V.-C. 

[703] 
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DAT  is  included  in  the  other,  and  would  be  superfluous  unless  disjoined.    This 

V*  oonstruction  is  generally  made  in  favour  of  vesting — ^not  to  defeat  a 

^^^"  previously  vested  gift. 

A  limitation  of  real  estate  to  A.  during  the  life  of  B.  and  C,  without 
saying  "and  during  the  life  of  the  survivor  of  them/'  gives  A.  an  estate 
during  the  lives  of  £.  and  0.  and  the  survivor.  But  a  limitation  for  100 
years,  if  A.  and  B.  shall  so  long  live,  is  determined  by  the  death  of  either, 
because  this  is  a  collateral  condition. 
SembUy  that  these  rules  apply  also  to  limitations  of  personal  estate. 

William  Day  made  his  will,  dated  in  1886,  as  follows :  "  First, 
us  concerning  all  and  singular  my  real  estate  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever,  I  give  and  devise 
the  same,  and  every  part  thereof,  unto  my  wife  Ann  Day  and  her 
assigns,  for  and  during  the  term  of  her  natural  life,  without 
impeachment  of  waste;  and  from  and  immediately  after  her 
decease,  I  give  and  devise  the  same  real  estate,  and  every  part 
thereof,  unto  my  brother  Robert  Day  and  his  assigns  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of  waste; 
and  from  and  immediately  after  the  decease  of  the  survivor  of 
them  the  said  Ann  Day  and  Robert  Day,  I  give  and  devise  the 
said  real  estate  in  manner  as  is  hereinafter  mentioned ;  and  as 
concerning  all  and  singular  my  money,  and  securities  for  money, 
household  goods  and  furniture,  plate,  linen,  and  china,  and  all 
other  my  personal  estate  and  effects  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever,  I  give  and  bequeath  the  interest, 
usufruct,  and  enjoyment  thereof  unto  my  wife  the  said  Ann  Day 
and  her  assigns,  for  and  during  the  term  of  her  natural  life, 
subject,  nevertheless,  to  the  payment  thereout  of  all  and  singular 
['/oi]  my  just  debts,  funeral  and  testamentary  expenses,  *and  also  of 
the  following  legacies  oi^  sums  of  money :  that  is  to  say,  unto  my 
two  friends,  Joseph  Harris  and  Michael  Payne  Johnson,  both  of 
Leicester,  in  the  county  of  Leicester,  gentlemen,  the  legacy  or 
sum  of  lOOZ.  each ;  and  unto  the  Leicester  Infirmary  the  legacy  or 
sum  of  200Z. ;  which  said  legacies  I  direct  shall  be  paid  out  of  my 
said  personal  estate  at  the  expiration  of  twelve  months  after  my 
decease;  and  I  do  hereby  declare,  that  the  receipt  for  the  time 
being  of  the  treasurer  of  the  said  Leicester  InSrmary  shall  be  a 
good  and  sufficient  discharge  to  my  executors  for  the  said  legacy 
bequeathed  to  such  institution;  and  from  and  immediately  after 
the  decease  of  my  said  wife  I  give  and  bequeath  the  interest, 
usufruct,  and  enjoyment  of  all  and  singular  my  said  personal  estate 
unto  my  brother  the  said  Robert  Day  and  his  assigns,  for  and 
during  the  term  of  his  natural  life;  and  from  and  immediately 
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after  the  decease  of  the  survivor  of  them,  my  said  wife  the  said  Day 
Ann  Day,  and  my  said  brother  the  said  Robert  Day,  then,  as  day. 
concerning  all  and  singular  my  money  and  securities  for  money, 
household  goods  and  furniture,  plate,  linen,  and  china,  and  all 
other  my  personal  estate  and  effects  whatsoever  and  wheresoever 
(whereof  the  interest,  usufruct,  and  enjoyment  I  have  hereinbefore 
bequeathed  to  my  said  wife  and  my  said  brother  Robert  Day  in 
succession),  I  give  and  bequeath  the  same,  and  every  part  thereof, 
unto  my  said  nephew  William  Day,  his  executors,  administrators, 
and  assigns  absolutely,  subject,  nevertheless,  to  the  payment 
thereout  of  all  such  expenses  as  may  at  that  time  be  incurred  in 
order  to  carry  the  trusts  of  this  my  will  into  full  effect  and 
execution,  and  also  subject  to  the  payment  of  the  following  legacies 
or  sums  of  money :  that  is  to  say,  unto  my  nieces,  the  children  of 
my  said  late  brother  John  Day,  namely,  Buth  North  Day,  Hannah 
Frances  Day,  Catherine  Day,  Ann  Day,  Mary  Jane  Day,  and 
Elizabeth  Day ;  and  unto  my  nephews  and  nieces,  the  children  of 
my  sister  Catherine  *Wilcox,  namely,  Frances  Wilcox,  Elizabeth  [  •705  ] 
Wilcox,  Ann  Wilcox,  Catherine  Wilcox,  William  Wilcox,  and 
Robert  Wilcox,  the  legacy  or  sum  of  1,000Z.  each,  and  which  I  give 
and  bequeath  to  each  of  them  accordingly,  and  direct  the  same, 
respectively,  to  be  paid  to  each  of  them  at  the  expiration  of  twelve 
calendar  months  next  after  the  decease  of  the  survivor  of  them  my 
said  wife  and  my  said  brother  the  said  Bobert  Day:  Provided,  and 
my  mind  and  will  is,  that  in  case  any  or  either  of  my  last-named 
nephews  and  nieces,  the  children  of  my  said  brother  John  Day 
and  my  sister  Catherine  Wilcox,  shall  happen  to  depart  this  life 
in  the  lifetime  of  my  said  wife  and  my  said  brother  the  said  Robert 
Day,  without  leaving  lawful  issue,  or,  leaving  such  issue,  all  such 
issue  shall  happen  to  depart  this  life  under  the  age  of  twenty-one 
years,  then  I  do  hereby  declare,  that  the  legacy  hereinbefore 
bequeathed  to  him,  her,  or  them  so  dying,  shall  lapse  and  be 
absolutely  void."  And  the  testator  appointed  his  said  wife  the 
said  Ann  Day,  and  his  brother  the  said  Bobert  Day,  and  his 
friends  the  said  Joseph  Harris  and  Michael  Payne  Johnson, 
executors. 

The  testator  died  in  1886,  Michael  Payne  Johnson  died  in  1842, 
and  Ann  Day  on  the  14th  of  October,  1851,  leaving  Hannah  Frances 
Day  surviving.  Hannah  Francis  Day  died  on  the  10th  of  May,  1852, 
and  Bobert  Day  in  August  of  that  year. 

The  personal  representative  of  Hannah  Frances  Day,  as  plaintiff 
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Day  concurred  with  William  Day  and  the  surviving  executor  of  the 
Day.  testator,  as  defendants,  in  the  special  case  in  this  suit  for  the 
judgment  of  the  Court,  whether  the  plaintiff  was  entitled  to  the 
said  legacy  of  1,0002.  to  Hannah  Frances  Day,  or  whether  the 
proviso  for  making  void  the  said  legacy  in  the  event  of  the  death 
of  Hannah  Frances  Day  in  the  lifetime  of  the  testator's  wife  and 
his  brother  Robert  Day,  had  taken  effect. 

[  706  ]  Mr.  Chandless,  Q.C.,  and  Mr.  S.  Thompson,  for  the  plaintiff: 

*  *  Brownsword  v.  Edwards  (1)  may  be  cited  as  a  case  where,  in 
a  limitation  over, ''  and  *'  was  read  ''  or  ;  *'  but  in  the  subsequent  case 
of  Doe  d.  Usher  v.  Jessep  (2),  the  Court  refused  to  adopt  that  con- 
struction ;  and  the  Lord  Chancellor  in  Pearson  v.  Butter  (3)  has 
confirmed  this  decision.  In  Bell  v.  Phyn  (4)  there  was  a  gift  of 
residuary  personalty  to  A.,  B.,  and  C.  as  tenants  in  common  equally, 
and  in  case  of  the  death  of  any  of  them  ''  without  being  married 
and  having  children,"  gift  over,  and  Sir  W.  Grant,  M.  R.,  took 
"and"  to  mean  "or."  The  Court  always  leans  in  favour  of  a 
construction  which  makes  a  bequest  vested  :  Sturgess  v.  Pearson  (5). 

Mr.  Headlam,  Q.C.,  and  Mr.  Sergeant,  for  the  defendants : 

The  gift  over  has  taken  effect.  It  is  not  necessary  to  construe 
"  and"  as  "  or,"  because  the  lifetime  of  A.  and  B.  is,  in  popular 
language,  the  lifetime  of  the  longest  liver.  In  fact,  some  word  must 
[  *707  ]  be  supplied,  ^whatever  be  the  construction.  The  plaintiff's  counsel 
wish  to  add  the  word  "  joint  "  before  "  lifetime,"  the  defendants 
would  prefix  the  word  "  successive,"  and  this  is  the  most  natural 
construction.     [They  cited  Hetherington  v.  Oakman  (6).] 

Mr.  Chandless,  Q.C.,  in  reply. 
The  Yice-Chancellor  reserved  judgment. 

Jviy  27.      Vicb-Chancbllor  Sir  W.  Pagb  Wood  : 

The  question  in  this  case  turns  upon  the  effect  of  an  executory 
bequest  of  a  certain  legacy,  in  which  the  legatee  had  acquired  a 
vested  interest.  (His  Honour  read  the  will  down  to  the  end  of 
the  gift  of  1,000Z.  each  to  the  children  of  John  Day  and  Catherine 

(1)  2  Ves.  Sen.  242.  (4)  6  R.  E.  148  (7  Vee.  458). 

(2)  11  R.  R.  380  (12  East,  288).  (5)  20  R.  R.  316  (4  Madd.  411). 

(3)  3  D.  M.  &  G.  398,  subsequently  (6)  60  R.  R.  154  (2  Y.  &  C.  C.  C. 
affirmed  6  II.  L.  C.  61.  299). 
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Wilcox,  and  continued.)     Of  course,  so  far  the  will  gave  a  vested         dat 

interest  in  these  legacies  to  the  several  legatees.    Then  follows  a        j)*'^ 

proviso,  "  that  in  case  any  or  either  of  my  last-named  nephews 

or  *nieces,  the  children  of  my  said  brother  John  Day  and  my  sister       [  '708  ] 

Catherine  Wilcox,  shall  happen  to  depart  this  life  in  the  lifetime  of 

my  said  wife  and  my  said  brother  the  said  Robert  Day  without 

leaving  lawful  issue,  or,  leaving  such  issue,  all  such  issue  shall 

happen  to  depart  this  life  under  the  age  of  twenty-one  years,  then  I 

do  hereby  declare  that  the  legacy  hereinbefore  bequeathed  to  him, 

her,  or  them  so  dying  shall  lapse  and  be  absolutely  void." 

The  question  is,  whether,  one  of  the  legatees  having  survived  the 
testator's  wife,  but  having  died  in  the  lifetime  of  Robert  Day,  there 
is  under  this  proviso  a  good  gift  over  of  her  legacy ;  and  certainly, 
if  it  were  not  for  the  decisions  on  this  subject,  and  the  view  which, 
sitting  in  this  Court,  I  am  bound  to  take,  I  should  have  little  doubt 
what  was  the  intention  and  object  of  the   testator  in  making  this 
gift  over.     The  question  is,  whether,  without  altering  the  words,  I 
can  hold  dying  "in  the  lifetime  of  my  said  wife  and  my  said 
brother  "  to  include  dyingin  the  lifetime  of  the  survivor ;  or  whether 
I  can  read  the  word  "  and  "  in  this  sentence  as  "  or."    I  am  clear 
that  I  cannot  so  construe  the  word  ''  and."    All  the  cases  in  which 
such  a  construction  has  been  made  may  be  resolved  into  the  general 
principle  that  "  and  "  may  be  construed  **  or  "  where  one  member  of 
the  sentence  includes  the  other,  so  that  by  construing  the  words 
literally  one  member  of  the  sentence  would  be  rendered  unnecessary, 
and  therefore,  in  order  to  give  effect  to  each  member  of  the  sentence, 
th  it  construction  has  been  adopted.    The  majority  of  the  cases  have 
also  been  cases  in  which  "  and  "  has  been  construed  disjunctively, 
in  order  to  favour  the  vesting  of  a  legacy,  and  not  in  order  to  devest 
it.     This  seems,  therefore,  rather  to  fall  within  those  cases  where 
there  is  an  absolute  gift  which  is  to  be  devested  only  upon  a  certain 
contingency  ;  and  I  must  consider  whether  the  event  on  which  the 
legacy  is  given  over  has  literally  occurred. 

I  had  some  doubt  what  would  be  the  construction  if  this  had  been  [  709  ] 
a  limitation  during  the  lifetime  of  A.  and  B.  In  BrudnelVs  case  (l) 
a  distinction  is  drawn  between  a  limitation  during  lives  and  a 
collateral  condition.  This  case  was  put  in  the  argument :  "  If  a  lease 
be  made  to  two  during  their  lives,  there,  if  one  dies,  his  estate  shall 
survive ;  but  if  a  lease  be  made  to  A.  during  the  life  of  £.  and  C, 
without  saying  "  and  during  the  life  of  the  survivor  of  them,"  there, 

(1)  5  Co.  Eep.  9. 
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DAT        if  one  of  them  dies,  the  estate  (as  it  was  said)  was  determined.    But 
DAT.        ^t  was  answered  and  resolved  by  Sir  John  Popham,  Chief  Justice, 
and  the  whole  Court,  that  in  the  same  case  put  by  the  plaintiff's 
counsel,  if  one  of  the  cestuy  que  vies  dies,  the  estate  is  not  deter- 
mined ;  but  A.  should  have  the  land  during  the  life  of  the  survivor 
of  them :  and  so  it  was  resolved  by  all  the  justices  in  Michaelmas 
Term  held  at  St.  Alban's  (5  &  6  Elizabeth) ;  for  A.  had  an  estate  of 
freehold  by  way  of  limitation  of  an  estate  during  the  lives  of  two 
men,  and  by  construction  of  law  during  the  life  of  the  survivor  of 
them :  as,  if  a  man  makes  a  lease  of  land  to  two  men  during  their  lives, 
and  they  assign  their  estate  over,  now  the  assignee  hath  an  estate  for 
the  life  of  the  two  men ;  and  if  one  dies  he  shall  have  the  land 
during  the  life  of  the  survivor  of  them.    And  two  differences  were 
taken  and  agreed  in  this  case  :  1.  Between  a  limitation,  as  in  the 
case  before,  and  a  condition  :  for  if  a  man  leases  land  for  100  years,  if 
A.  and  B.  shall  so  long  live,  in  that  case,  if  one  of  them  dies,  the 
lease  is  ended,  for  the  lease  was  conditional,  and  not  determinable  by 
limitation  of  estate ;  and  the  life  of  a  man  is  collateral  as  to  the 
lease,  which  is  but  a  chattel.    The  second  difference  was  between  a 
limitation  of  an  estate  of  freehold  during  lives  (which  is  the  usual 
and  ordinary  limitation  of  a  freehold)  and  a  collateral  determination, 
[  ♦710  ]       as  during  the  time  that  C.  and  D.  shall  be  of  *the  Inner  Temple, 
or  during  the  time  that  C.  and  D.  shall  be  dwelling  in  Norfolk,  or 
shall  be  justices  of  peace,  or  the  like,  for  in  these  cases  the  failure 
of  one  shall  determine  the  estate." 

I  refer  also  to  a  case  which  was  not  cited  in  the  argument, 
M'Deiinott  v.  Wcdldce  (1),  in  which  Lord  Lanqdale  decided,  that  a 
gift  of  the  income  of  certain  personal  property  to  A.  and  B.,  ''  to  be 
equally  divided  during  their  lives,  after  which "  to  C,  was  well 
given  to  the  survivor  of  A.  and  B.  BrudneWs  case  was  not  cited 
there,  but  the  principle  laid  down  in  it  as  to  real  estate  would  seem 
to  have  a  close  application  to  that  case. 

This  case  appears  to  me  to  fall  within  the  same  rule.  The 
collateral  event  on  which  the  limitation  over  was  to  take  effect  has 
not  occurred ;  and  therefore  I  think  that  the  personal  representative 
of  the  legatee  is  entitled  to  the  legacy. 

(1)  59  B,  B,  441  (5  Beav.  142), 
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DONALDSON  v.  DONALDSON  (1).  i864. 

(Kay,  711—720 ;  S.  C.  23  L.  J.  Ch.  788 ;  1  Jur.  N.  S.  10;  2  W.  E.  691.)  ^'^'  "' 

A  voluntary  assignment  by  deed  of  the  assignor's  interest  in  a  sum  of    Wooi>i  V.-C. 
stock  standing  in  the  names  of  trustees,  upon  trust  for  him,  is  a  oomplete         [  ^^^  ] 
transfer  of  such  interest  as  between  the  donee  and  the  representatives  of 
the  donor,  although  no  notice  of  the  deed  was  given  to  the  trustees  in  the 
donor's  lifetime;  because  no  further  act  on  the  part  of  the  donor  was 
requisite  to  complete  the  gift. 

In  such  a  case  the  donee  could  compel  the  trustees  to  transfer  the  stock 
to  him,  without  making  the  donor  or  his  representatives  parties  to  the 
suit. 

If,  however,  the  trustees,  before  notice  of  the  deed,  transferred  the  stock 
to  another  person,  the  donee  would  have  no  remedy  against  them. 

By  a  yolantary  deed  of  settlement,  dated  the  12th  of  April,  1852, 
and  made  between  Thomas  Hudson  of  the  one  part,  and 
William  Blamire,  John  Donaldson,  and  Rowland  Bennett  of  the 
other  part,  Thomas  Hudson  assigned  to  the  said  William  Blamire, 
John  Donaldson,  and  Boi;?land  Bennett,  their  executors,  administra- 
tors, and  assigns,  all  such  of  the  property  comprised  in  the  schedule 
thereto  as  he  the  said  Thomas  Hudson  could  or  might  grant  or 
assign  by  that  indenture,  and  all  the  real  estates,  hereditaments, 
and  premises  comprised  in  or  subject  to  the  several  mortgage 
securities  mentioned  in  the  said  schedule,  together  with  all  sums  of 
money  due  and  owing,  or  recoverable  or  receivable,  or  otherwise 
secured  upon  or  by  virtue  of  the  same  securities  and  premises 
respectively,  and  all  interest,  dividends,  and  annual  proceeds  then 
due,  and  thenceforth  to  become  due  and  payable  upon  or  in  respect 
of  the  said  premises,  or  any  of  them,  and  all  benefit  and  advantage 
thereof  respectively,  and  all  the  estate,  right,  title,  interest,  property, 
claim,  and  demand,  at  law  and  in  equity,  of  him  the  said  Thomas 
Hudson  in  and  to  the  said  granted  and  assigned  premises  and  every 
part  thereof,  together  with  all  powers,  remedies,  and  means  of 
recovering,  receiving,  and  giving  effectual  receipts  and  discharges 
for  the  said  moneys  respectively ;  To  have  and  to  hold,  receive,  and 
take  the  said  several  particulars  and  premises  thereby  granted  and 
assigned,  or  expressed  and  intended  so  to  be,  unto  the  said  William 
Blamire,  John  Donaldson,  and  Rowland  Bennett,  their  heirs, 
executors,  administrators,  and  assigns  absolutely,  nevertheless, 
upon  the  trusts  thereinafter  declared  concerning  the  same;  and 

(1)  In  re  Walhampton  Eatate  (1884)  L.  T.  638 ;  In  re  Patrick  [1891]  1  Ch. 

26  Oh.  D.  391,  395,  63  L.  J.  Ch.  1000,  82,  60  L.  J.  Ch.   Ill,  63  L.  T.  762, 

61  L.  T.  280;  In  re  Earl  o/Lucan  (1890)  C.  A.  ;  In  re  Griffin  [1899]  1  Oh.  408, 

45  Ch.  D.  470,  60  L.  J.  Ch.  40,  63  68  L.  J.  Ch.  220,  79  L.  T.  442. 
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D0NALD60N  tho  said  Thomas  Hudson  did  thereby,  for  himself,  his  heirs, 
DoNALDsoK.  executors,  and  administrators,  covenant  with  the  said  trustees,  their 
[  *712  ]  executors,  ^administrators,  and  assigns,  that  he  the  said  Thomas 
Hudson,  his  heirs,  executors,  and  administrators,  shoald  and  would 
forthwith  transfer  unto  or  otherwise  well  and  effectually  vest  in, 
or  cause  to  be  transferred  unto  or  otherwise  well  and  effectually 
vested  in,  the  said  trustees,  their  executors,  administrators,  and 
assigns,  all  such  and  so  many  and  such  part  or  parts  of  the  several 
bonds,  debentures,  shares,  stocks,  funds,  and  securities,  leasehold 
premises,  mortgages,  debts,  moneys,  and  other  particulars  mentioned 
and  comprised  in  the  said  schedule  thereto,  as  had  not  been  already 
vested  in  the  said  trustees,  and  were  not  comprised  in  or  were  not 
well  and  effectually  passed  by  the  assignment  thereinbefore  con- 
tained, together  with  all  benefit  and  advantage  thereof  respectively, 
CO  be  held  by  them  the  said  trustees  upon  the  trusts  thereinafter 
declared  concerning  the  same;  and  it  was  by  the  now  stating 
indenture  further  witnessed,  that,  for  the  purpose  of  declaring  the 
trusts,  as  well  of  such  parts  of  the  said  several  particulars  men- 
tioned or  comprised  in  the  said  schedule  thereto,  as  had  been 
already  vested  in  or  were  thereinbefore  effectually  assigned  unto 
the  said  trustees  as  aforesaid,  as  also  of  such  parts  of  the  same 
particulars  as  were  so  thereinbefore  covenanted  to  be  vested  in 
them  as  aforesaid :  It  was  thereby  expressly  agreed  and  declared 
between  and  by  the  said  parties  thereto,  that  the  trustees  and 
trustee  for  the  time  being  of  those  presents  should  stand  possessed 
of  and  interested  in  all  and  singular  the  said  trust  premises  respec- 
tively, and  the  interest  and  annual  produce  thereof,  upon  and  for 
the  trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to 
the  powers,  provisions,  and  declarations  thereinafter  declared  con- 
cerning the  same,  being  trusts  according  to  the  appointment  by 
deed  of  the  said  Thomas  Hudson,  and,  subject  thereto,  for  his 
benefit  for  his  life,  and  after  his  decease  to  raise  certain  annuities 
for  the    benefit   of  Mary  Dodgson,  Margaret  Morgan,    Thomas 

[  *713  ]  Donaldson,  and  Anne  Donaldson  *in  manner  therein  mentioned  ; 
and  to  hold  certain  leasehold  premises  for  the  benefit  of  Anne 
Donaldson  for  her  life,  or  until  she  should  marry ;  and  to  pay  an 
annuity  to  the  plaintiff  until  he  should  attain  the  age  of  thirty 
years ;  and  to  accumulate  the  residue  of  the  income  of  the  trust 
funds  in  the  meantime ;  and  subject  thereto,  to  stand  possessed  of 
all  the  said  trust  funds  and  premises,  and  the  income  thereof,  upon 
trust  for  the  said  plaintiff  for  his  life,  with  remainder  to  his  first 


VOL.  CI.1  1864.     CH.     KAY,  713—714.  835 

son  who  should  attain  the  age  of  twenty-one  years,  with  successive  Donaldson 
trusts  or  limitations  to  or  for  the  benefit  of  the  said  Thomas  Donaldson. 
Donaldson,  Anne  Donaldson,  and  their  respective  children,  in 
manner  therein  mentioned,  with  an  alternate  trust  or  limitation 
over  for  such  person  or  persons  as  would,  at  the  decease  of  the  said 
Thomas  Hudson,  be  entitled  to  his  personal  estate  and  effects  under 
the  Statutes  for  the  Distribution  of  Intestates'  Effects  in  case  he  had 
died  intestate,  and  to  go  in  such  parts,  shares,  and  proportions,  and 
in  such  manner  in  all  respects  as  the  same  would  have  gone  when 
distributable  under  the  statutes.  And  the  said  Thomas  Hudson 
did,  by  the  now  stating  indenture,  declare,  that,  in  the  meantime, 
and  until  all  and  singular  the  same  particulars  and  trust  premises 
mentioned  and  comprised  in  the  said  schedule  thereto  should  be 
duly  transferred  unto,  or  should  be  otherwise  well  and  effectually 
vested  in  the  said  trustees  upon  the  trusts  of  those  presents,  he  the 
said  Thomas  Hudson,  his  heirs,  executors,  administrators,  and 
assigns,  should  and  would  thenceforth  stand  possessed  of  and 
interested  in  the  said  particulars  and  trust  moneys  respectively, 
and  all  moneys  recoverable  thereunder,  or  so  much  thereof  respec- 
tively as  should  not  for  the  time  being  be  well  and  effectually  vested 
in  the  said  trustees  as  aforesaid,  and  of  and  in  the  income  thereof 
respectively,  upon  and  for  such  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  powers,  provisoes,  declarations, 
and  agreements  as  were  therein  expressed,  declared,  and  contained 
*of  and  concerning  the  said  trust  funds  and  premises  respectively,  [  ^7H  ] 
and  the  income  thereof,  or  as  near  thereto  as  circumstances  would 
allow ;  and  it  was  thereby  further  agreed  and  declared  between  and 
by  the  said  parties  thereto,  that  the  said  trustees  and  trustee  for 
the  time  being  of  those  presents  should  and  would  stand  possessed 
of  and  interested  in  all  and  singular  such  further  moneys,  stocks, 
funds,  and  securities  (if  any)  as  miglit  at  any  time  or  times  there- 
after be  vested  in  them  or  him  by  the  said  Thomas  Hudson  for  that 
purpose,  and  of  and  in  the  income  thereof,  upon  and  for  such 
trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to  such 
powers,  provisoes,  and  declarations  as  were  therein  declared  and 
contained  of  and  concerning  the  said  trust  funds  and  premises 
thereby  settled  as  aforesaid,  or  intended  so  to  be,  or  such  of  the 
same  as  should  be  for  the  time  being  subsisting,  undetermined, 
and  capable  of  taking  effect,  but  so  as  not  to  increase  or  multiply 
charges. 
The  schedule  to  this  deed  comprised  numerous  securities  for  very 

58—2 
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DoKALDsoK  large  sums  of  money,  most  of  which  were  investments  in  the  funds 
Donaldson.  ^"^  otherwise  in  the  settlor's  own  name,  and  certain  mortgages 
made  to  him.  Among  the  rest  was  the  sum  of  stock  which  raised 
the  chief  question  in  this  case,  and  which  was  mentioned  in  the 
schedule  as  follows :  "  29,400Z.  91.  5s,  per  cent.  Bank  Annuities 
in  the  names  of  the  trustees  of  the  settlement,  dated  the  26th  day 
of  July,  1819,  executed  on  the  marriage  of  the  said  Thomas  Hudson, 
and  which  trustees  it  is  hereby  declared  shall  hold  the  said  Bank 
Annuities  in  trust  for  the  trustees  and  purposes  of  the  above- written 
indenture." 

By  a  codicil  to  his  will,  dated  the  ISth  of  April,  1862,  the  said 
T.  Hudson,  after  reciting  the  settlement  and  revoking  some 
pecuniary  legacies  make  by  his  will,  in  all  other  respects  confirmed 
his  will,  whereby  he  had  given  all  his  residuary  personal  estate  to  the 
[  *715  ]  same  persons  who  *were  trustees  of  the  voluntary  deed,  upon  certain 
trusts,  and  appointed  them  executors.  T.  Hudson  died  on  the  14th 
of  February,  1868,  having  previously  delivered  to  his  said  trustees 
the  certificates  of,  or  other  securities  for,  the  several  sums  of  Bank 
Annuities  and  East  India  stock,  railway  stock,  shares,  debentures, 
calls,  and  other  particulars  mentioned  in  the  said  schedule  to  the 
deed,  and  also  the  said  mortgage  securities ;  but  no  transfer  of  the 
stock  was  made  to  the  trustees  of  the  voluntary  settlement,  nor  was 
any  notice  of  that  settlement  given  to  the  trustees  of  the  indenture 
of  the  26th  of  July,  1819,  previously  to  the  decease  of  the  said 
Thomas  Hudson. 

The  question  was,  whether  these  particulars  were  included  in  the 
voluntary  settlement,  or  were  liable  to  probate  duty. 

Mr.  Daniel^  Q.G.,  and  Mr.  Bateman,  for  the  first  tenant  for  life 
under  the  deed : 

The  only  substantial  question  is  with  respect  to  the  29,400/. 
Consols,  which  was  not  standing  in  the  settlor's  own  name,  and  to 
the  trustees  of  which  no  notice  was  given  of  this  settlement.  Bat 
this  sum  must  also  be  bound  by  this  deed,  for  the  settlor  assigned 
all  his  equitable  interest  in  it,  and  could  not  himself  do  any  further 
act  to  complete  the  transfer  :  Ex  parte  Pye  (i),  WheatUy  v.  Purr  (2), 
M'Fadden  v.  Jenkins  (3),  Fletcher  v.  Fletcher  (4),  Bentley  v. 
Mackay  (6),  Kekemch  v.  Manning  (6).     *     *     * 

(1)  11  B.  B.  173  (18  Ves.  140).        (4)  67  E.  B.  6  (4  Hare,  67). 

(2)  44  R.  B.  112  (1  Keen,  651).        (5)  92  B.  R.  280  (16  Beav.  12). 

(3)  66  B.  B.  364  (1  Ph.  163).         (6)  91  E.  R  63  (1  D.  M.  &  G.  176). 
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Mr.  Oreene  and  Mr.  Batlturst,  for  other  parties  claiming  under    DoNALoeoH 
the  deed.     *     *     ♦  Donaldson. 

[716] 
Mr.  Hanson  for  the  Crown.     *     *    * 

The  Yigb-Ghancellob  reserved  his  judgment. 

Yice-Ghangbllor  Sir  W.  Page  Wood  : 

In  this  case  a  question  has  been  raised  how  far  a  deed  of  assign- 
ment, executed  by  Thomas  Hudson,  and  dated  the  29th  day  of  June, 
1850,  by  which  he  voluntarily  assigned  a  large  amount  of  property, 
consisting  of  various  securities,  to  trustees  upon  certain  trusts  for 
the  benefit  of  his  donees,  has  been  available  to  pass  certain  portions 
of  the  property  included  in  the  deed.  The  question  has  arisen 
between  some  of  the  parties  claiming  under  the  deed  and  *the  [  'rn  j 
Crown,  because  the  property  which  did  not  pass  by  the  deed  would 
be  liable  to  probate  and  legacy  duty,  as  passing  by  the  settlor's  will. 

With  respect  to  the  great  bulk  of  the  property  comprised  in  the 
deed,  the  counsel  for  the  Crown  has  conceded,  that,  as  it  stood  in 
the  funds  and  other  securities  in  the  name  of  the  settlor,  and  as  he 
has  executed  a  declaration  of  trust  contained  in  this  deed,  the 
relation  of  trustee  and  cestui  que  trust  has  been  created,  so  that 
this  Court  will  give  effect  to  it.  The  real  question  arises  with 
respect  to  the  sum  of  29,4002.  stock,  which  was  standing  in  the 
names  of  the  trustees  of  the  settlor's  marriage  settlement  in  trust 
for  himself.  I  do  not  think  that  the  declaration  of  trust  annexed 
to  the  description  of  this  stock  in  the  schedule  is  material.  What 
I  have  to  consider  is,  how  far  an  assignment  of  this  kind,  of  which 
no  notice  was  given  to  the  trustees  in  whose  names  this  stock  was 
standing,  was  effectual  to  pass  the  property  therein  to  the  trustees 
of  the  voluntary  deed,  so  that  this  Court  would  hold,  as  between 
the  donees  under  that  deed  and  the  representatives  of  the  assignor, 
that  the  title  was  complete.  For  the  purposes  of  this  question,  it 
was  necessary  to  consider  the  case  of  Kekewich  v.  Manning  (l),  in 
which  the  other  decisions  are  reviewed  and  commented  on  by  Lord 
Justice  Knight  Bruce,  and  which  seemed  to  me,  if  I  may  use  the 
expression,  to  stem  the  current  of  authority  which  had  begun  to 
set  in  adversely  to  these  trusts,  more  especially  since  the  decision 
in  Edwards  v.  Jones  (2).  Ever  since  that  case  there  has  been 
considerably  more  difficulty  as  to  how  far  a  voluntary  assignment 
of  a  chose  in  action  does  or  does  not  confer  a  title  on  the  donee. 

(1)  91  R.  E.  53  (1  D.  M.  &  G.  176).         (2)  43  R.  R.  178  (1  My.  &  Cr.  226). 
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DoNALDflOK  Looking  through  the  cases,  the  principle  which  I  gather  from  them 
poNALDsoK.  ^  ^bo  same  as  that  on  which  the  Lords  Justices  seem  to  have 
[  *718  J  proceeded  in  Kekewich  v.  Manning  (i),  and  though  that  case  *doe8 
not  go  so  far  as  the  present,  I  still  think  that  this  is  concluded  by 
it.  In  all  the  cases,  except  Beatsan  v.  Beatson  (2),  and  particularly 
in  Ex  parte  Pye  (a),  it  is  laid  down,  that,  when  there  is  a  complete 
declaration  of  trust  by  a  party  concerning  stock  or  choses  in  action 
vested  in  himself,  this  Court  will  enforce  it.  On  the  other  hand, 
where  there  is  a  contract  only,  or  an  imperfect  gift,  which  requires 
some  other  act  to  complete  it  on  the  part  of  the  assignor  or  donor, 
the  Court  will  not  interfere  to  require  anything  else  to  be  done  by 
him.  The  intermediate  cases  alone  are  difficult  of  solution.  The 
question  is  in  every  case,  has  there  been  a  declaration  of  trust,  or 
has  the  assignor  performed  such  acts  that  the  donee  can  take  advan- 
tage of  them  without  requiring  any  further  act  to  be  done  by  the 
assignor ;  and,  if  the  title  is  so  far  complete  that  this  Court  is  not 
called  upon  to  act  against  the  assignor,  it  will  assist  the  donee  in 
obtaining  the  property  from  any  person  who  would  be  treated  as  a 
trustee  for  him.  In  Beatson  v.  Beatson  (2)  alone  there  was  an 
assignment  of  an  equitable  interest  in  stock,  which  was  vested  not 
in  the  donor  but  in  a  third  party,  and  it  was  held  that  the  Court 
would  not  assist  the  volunteer.  In  Dillon  v.  Coppin  (4),  stock 
standing  in  the  donor's  own  name  was  assigned,  and  there  this  dis- 
tinction was  taken,  which  was  somewhat  nice,  but  still  consistent 
with  Ellison  v.  Ellison  (6)  and  the  other  cases,  namely,  that,  the 
stock  being  in  the  name  of  the  donor  himself,  and  there  being  no 
declaration  of  trust  but  a  mere  assignment,  which  would  not  pass 
the  stock  at  all,  and  the  deed  showing  an  evident  intention  on  the 
part  of  the  assignor  to  do  some  further  act,  and  containing  a 
covenant  to  perfect  the  gift,  the  Court  said,  we  cannot  call  upon  the 
donor  to  transfer  the  stock  or  complete  the  gift.  But  in  the  case 
[  «719  ]  of  an  assignment  *of  the  equitable  interest  in  stock  standing  in  the 
names  of  trustees,  the  deed  of  assignment  passes  the  whole  equit- 
able interest  of  the  donor,  and  the  donee  may  go  with  that  deed  to 
the  trustees,  and  say,  transfer  to  me  the  interest  in  this  sum  of 
stock;  and  I  think  that  in  such  a  case  it  would  not  even  be 
necessary  to  make  the  donor  a  party  to  a  suit  to  enforce  the  gift. 
Then  the  question  is,  whether,  notice  not  having  been  given  to 

(1)  91  R.  R.  53  (1  D.  M.  &  G.  176).  (4)  4  My.  &  Cr.  647. 

(2)  12  Sim.  291,  overruled.  (5)  6  R.  R.  19  (6  Vee.  606). 

(3)  IIR.  R.  173(18Ve8.  140). 
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the  trustees,  the  gift  could  be  enforced.    As  to  that  it  has  been    Donalpsox 
said  in  some  cases,  that  the  gift  is  complete  when  no  further  act  is    dokaldson. 
required  to  be  done  by  the  donor  or  the  donee  (i) :  and  that  seems 
to  imply  a  doubt,  whether,  if  there  were  any  act  to  be  done  by  the 
donee,  the  gift  could  be  treated  as  complete.    But  the  assignment 
has  completely  passed  the  interest  of  the  donor.    It  is  true,  that,  if 
no  notice  of  it  were  given  to  the  trustees,  they  would  be  justified  in 
transferring  the  stock  to  the  original  cestui  que  trust  for  whom 
they  held  it ;  and,  if  they  did  so,  there  would  be  no  remedy  against 
them;   and  it  is  possible  that  the  donee  might  not  be  able  to 
recover  the  stock ;  but  all  that  the  donee  has  to  do  is,  at  any  time 
he  thinks  fit,  to  give  notice  to  the  trustees  before  the  stock  is  trans- 
ferred ;  and  when  he  has  given  such  notice  his  title  is  complete : 
and,  unless  the  donor  or  his  executors  actually  obtain  possession  of 
the  fund,  the  donee  does  not  require  the  aid  of  this  Court  against 
them.    The  fact,  that  the  trustees  are  themselves  the  executors  of 
the  donor  in  this  case,  I  think  does  not  make  any  difference.    As 
the  donor  has  not  obtained  possession  of  the  fund,  the  donees  have 
a  right  to  go  to  the  trustees  and  require  them  to  transfer  the  stock, 
or  come  to  the  Court  to  have  that  done.     The  donees  require  no 
assistance  from  the  Court  against  the  original  assignor,  and  there- 
fore the  assignment  is  such  as  the  Court  will  support.    That  is  the 
principle  upon  *  which  cases  like  Shane  v.  Cadogan  (2)  proceed,  and      [  *720  ] 
which  Lord  Cottbnham  seems  to  recognise  in  Edwards  v.  Jones  (i), 
where  he  says,  ''  In  Shane  v.  Cadogan  (2)  the  claim  was  not  against 
the  donor  or  his  representatives  for  the  purpose  of  making  that 
complete  which  had  been  left  imperfect,  but  against  the  persons 
who  had  the  legal  custody  of  the  fund;   and  the  question  was, 
whether  the  transaction  constituted  them  trustees  for  the  fund  for 
the  cestui  que  trusts.     Sir  W.  Grant  came  to  the  conclusion  that 
it  did ;  and  the  consequence  was,  that  they  were  bound  to  account. 
That  case  has  been  considered  by  Sir  Edward  Sugden  as  going  a 
great  way ;  but,  upon  the  principle  stated  by  Sir  W.  Gbant,  it  is 
free  from  all  possible  question,  for  there  was  no  attempt  in  that  case 
to  call  in  aid  the  jurisdiction  of  the  Court."     In  this  case  there  is  no 
need  whatever  for  the  donees  to  call  in  aid  the  jurisdiction  of  this 
Court  against  the  original  assignor  or  his  representatives.    All  that 
they  have  to  do  is,  to  require  the  trustees  who  hold  the  fund  to 
transfer  it  to  them. 

(1)  See  EdwardB  v.  JmieSy  43  E.  R.  (2)  Sugd.  V.  &  P. 

at  p.  186(lMy.  &Cr.  239). 
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DoKALDsoN       This  decision  goes  somewhat  beyond  all  the  authorities,  except 
DoKALDsoN.    Cadogan  v.  Shane  (i);   but  I  cannot  hold  that  the  owner  of  an 

equitable  interest  in  a  chose  in  action  is  not  entitled  to  assign  it ; 

and  I  think,  that,   upon  the  principle  recognised  in  Ellison  v. 

Ellison  (2),  and  like  cases,  I  must  decide  that  the  equitable  interest 

in  this  stock  was  effectually  assigned  by  this  deed. 


1864.  STONE  V.  VAN  HEYTHUYSEN. 

'^!^^'  (Kay,  721—727.) 

A.,  being  indebted  to  B.,  made  and  executed  an  indenture  between 
himeelf  and  C,  to  which  B.  was  no  party ;  and  thereby,  after  reciting  that 
A.  stated  that  he  was  indebted  to  B.  in  a  certain  specified  sum,  A.  conveyed 
and  assigned  all  his  real  and  personal  property  to  C,  upon  trust  to  sell, 
and  out  of  the  proceeds  to  pay  the  debt,  and  to  pay  the  surplus  to  A.  And 
the  deed  contained  a  covenant  for  further  assurance :  Held,  that  the  debt 
to  B.  was  not  converted  into  a  specialty. 


1863.  DOWNING  V.  PICKEN. 

"^^If-  (Kay(App.)L) 

In  support  of  an  application  that  creditors,  whose  dividends  are  less  than 
Id.,  may  have  their  shares  of  a  fund  in  Court  paid  out  to  their  solicitor, 
there  must  be  produced  the  written  consent  of  the  several  creditors,  verified 
by  affidavit. 

1868.  COLE  V.  BURGESS. 

'*-::i"-  (Kay(App.)L) 

[Obsolete  practice — Common  injunction.] 


1863.  MANDENO  V.  MANDENO. 

1 — .'     '  (Kay  (App.)  ii— iv  ;  S.  C.  23  L.  J.  Ch.  60.) 

WOOD,  v.-C.  j^  ^  g^|.  ^  ascertain  the  construction  of  a  will  of  real  estate,  and  to  carry 

[  App.  ii  ]  f;^Q  trusts  thereof  into  execution,  the  Court  has  power,  if  necessary,  to 

direct  a  sale  or  mortgage  of  a  sufficient  part  of  the  property,  for  the  purpose 

of  raising  the  taxed  costs  of  the  suit,  although  some  of  the  plaintiffs  are 

infants. 

Thb  testator  in  the  cause  devised  a  piece  of  land,  called  Holly 

Bush  Gardens,  to  his  executors  as  trustees  thereof  in  fee,  upon 

trust,  after  the  decease  of  his  wife  and  eldest  son  John  Mandeno, 

(both  of  whom  had  since  died),  for  the  children  of  John  Mandeno, 

(1)  Sudg.  V.  &  P.  (2)  6  E.  E.  19  (6  Ves.  666). 
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as  tenants  in  common  in  tail,  with  cross  remainders  in  tail,  with     Mandeko 
remainder  to  the  testator's  right  heirs.  Mandeno. 

The  will  contained  similar  devises  of  four  other  properties  in 
favoar  of  foar  other  children  of  the  testator. 

By  a  codicil,  dated  in  1827,  referring  to  these  devises  in  the  will, 
the  testator  directed  his  trustees  to  stand  possessed  of  the  devised 
hereditaments  in  case  of  the  decease  of  any  of  his  sons  without 
issue,  upon  trust  for  the  widow  of  such  son  for  life,  '*  and  also  in 
case  any  or  either  of  my  said  children  shall  depart  this  life  without 
issue,  or  leaving  a  widow  him  surviving,  or  leaving  such  widow, 
after  her  decease,"  the  testator  directed  his  trustees  to  stand 
possessed  of  the  hereditaments  in  trust  for  the  survivors  of  his  said 
children  in  fee. 

The  children  of  John  Mandeno,  some  of  whom  were  infants,  filed 
the  bill  in  this  suit  against  his  widow  and  the  testator's  other 
children  who  survived  John  Mandeno,  and  also  against  the  trustees 
and  executors  of  the  will,  praying  that  the  rights  and  interests  of 
the  plaintiffs  and  all  other  persons  in  Holly  Bush  Gardens,  so 
specifically  devised,  might  be  ascertained  and  declared,  and  the 
trusts  of  the  will  and  codicil  relative  thereto  carried  into  execution, 
and  that  the  trustees  might  be  decreed  to  convey  the  same  premises 
accordingly. 

Mr.  Rolt^  Q.G.,  and  Mr.  Haddan,  for  the  plaintiffs. 

Mr.  Bailey,  Q.C.,  Mr.  Sheffield,  and  Mr.  D.  L.  Giffard,  for  some     [  App.  iii  ] 
of  the  defendants. 

Mr.  J.  V.  Prior,  for  the  widow  of  John  Mandeno,  claimed  a 
life  interest  in  her  husband's  share  of  the  property  after  the  estates 
tail  of  the  children. 

The  Yicb-Ghancellob  decided  that  the  estate  of  the  plaintiffs 
was  held  in  trust  for  them  as  tenants  in  common  in  tail  general  in 
possession,  with  cross  remainders  between  them,  with  remainder  to 
the  widow  of  John  Mandeno  for  life,  with  remainder  to  the  other 
surviving  children  of  the  testator  in  fee. 

Mr.  Bolt,  Q.G.,  and  Mr.  Uaddan  asked  for  a  direction  that  the 
costs  might  be  raised  by  sale  or  mortgage  of  the  property.  (They 
cited  Adams  v.  Adams.)  It  appeared  from  the  terms  of  the 
decree  (Beg.  Lib.  1841,  A.  fol.  1767)  that  a  similar  order  was  made 
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Manobno     in  that  case,  at  the  hearing  on  further  directions,  against  infant 
Makdbno.     plaintiffs.     The  prayer  here  was,  that  the  trusts  of  the  will  might 
be  executed,  which  was  necessary,  because  the  legal  estate  was  in 
the  trustees,  who  had  declined  to  convey.    ♦     ♦     * 

The  Vicb-Chancbllor  Sii-  W.  Page  Wood,  said,  that  the  expenses 
of  carrying  out  the  trusts  were  a  charge  upon  the  land,  and  that 
no  person  could  have  any  benefit  out  of  it  until  these  expenses 
were  paid.  His  Honour,  therefore,  thought  that  he  might  order 
the  costs  to  be  raised  by  sale  or  mortgage  of  a  sufficient  part  of 
the  estate,  according  to  the  form  of  the  decree  in  Adams  v.  Adams, 
as  contained  in  the  Registrar's  Book,  which  should  be  examined. 
[  *App.  iv  ]  *lt  would  be  determined  in  chambers  whether  a  sale  or  mortgage 
would  be  the  more  beneficial  course. 

On  this  day,  Mr.  Haddan  mentioned  the  matter  again  to  the 
Court,  and  said  that  he  bad  examined  the  Registrar's  Book  as  to 
the  form  of  the  decree  in  Adams  v.  Adams.  The  suit  was  for  the 
administration  of  real  and  personal  estate,  and  the  personal  estate 
had  been  found  insufficient  for  payment  of  the  debts,  and  had  been 
exhausted.  The  real  estate  was  settled  upon  trusts,  under  which 
infants  were  beneficially  interested,  and  the  decree  directed  that 
certain  sums  borrowed  by  the  executor  and  applied  in  payment  of 
the  testator's  debts,  should  be  raised  and  paid  by  sale  or  mortgage 
of  a  sufficient  part  of  the  testator's  real  estate,  and  that  the  costs 
should  be  taxed :  ''  And  it  is  ordered,  that  the  said  costs,  when 
taxed,  be  also  raised  by  sale  or  mortgage  of  sufficient  part  of  the 
said  testator's  real  estates  ;  "  with  the  usual  directions. 

The  YicbGhancellob  made  the  order  accordingly,  in  the  follow- 
ing form  : 

Direct  the  costs  of  all  parties  to  be  taxed  (those  of  the  trustees 
as  between  solicitor  and  client).  Declare  such  costs  to  be  a  charge 
on  the  real  estate  of  the  testator  in  the  cause,  and  direct  that  the 
said  costs  be  raised  by  sale  or  mortgage  of  a  sufficient  portion  of 
the  said  testator's  real  estate.     Usual  directions. 
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HUGHES  V.   WILLIAMS.  i853. 

(Kay  (App.)  iv.)  

In  a  stiit  to  redeem,  the  mortgagee  having,  by  mistakOi  omitted  to  attend 
at  the  time  and  place  fixed  by  the  Maater  for  payment  of  the  sum  computed 
to  be  due  to  him  for  principal,  interest,  and  costs,  the  Court,  upon  motion, 
with  notice,  appointed  a  new  time  and  place  for  the  payment  of  the  money 
ten  days  after  the  date  of  the  order. 

In  such  a  case,  the  defendant  is  not  entitled  to  subsequent  interest. 


JONES  V.  JONES.  1868. 

.V      ,K       \    '         X                                                             Ao».  19,21. 
(Kay  (App.)  vi— x.)  

The  plaintiff  impeached  a  certain  deed  in  the  defendant's  possession,  and  ^^^^^  \.-C. 
stated  in  his  bill  that  this  deed  had  been  left  with  the  defendant  as  a  I  App.  vi  1 
security  for  a  loan  of  money  which  had  been  since  repaid.  The  defendant, 
in  his  answer,  admitted  the  possession  and  relevancy  of  the  impeached 
deed,  and  stated  that  it  was  a  bond  fide  conveyance  to  him  for  valuable 
consideration,  and  denied  that  it  had  ever  been  so  deposited  with  him  as  in 
the  bill  mentioned :  Held,  that  as  the  defendant  denied  that  he  was  a 
mortgagee,  the  plain tijS's  whole  statement,  that  there  had  been  such  a 
mortgage,  and  that  it  was  paid  off,  must  be  regarded ;  and  that  the  plaintiff 
was  entitled  to  the  production  of  the  deed:  bccus  if  the  defendant  had 
claimed  the  privilege  of  a  mortgagee  to  refuse  production  of  the  deed  (1). 

If  a  title  deed  in  the  defendant's  possession  be  impeached,  all  subsequent 
documents  which  depend  upon  and  proceed  from  it,  may  be  required  to  be 
produced,  as  well  as  the  deed  itself;  and,  therefore,  in  a  suit  to  set  aside  a 
conveyance  of  an  equity  of  redemption  to  the  defendant,  a  receipt  for  the 
mortpige  money  obtained  by  him  after  the  date  of  the  deed  must  be 
produced. 

The  bill  in  this  suit  stated,  that  Lewis  Jones,  the  testator  in  the 
cause,  in  1886,  being  indebted  to  the  Dowlais  Iron  Company  in  the 
sam  of  822.,  conveyed  certain  hereditaments  to  some  of  the  members 
of  the  said  partnership,  by  way  of  mortgage,  to  secure  the  payment 
of  the  said  debt,  with  interest. 

That,  by  some  instrument  of  assurance,  executed  by  the  said 
Lewis  Jones  in  1888,  the  equity  of  redemption  in  the  said  heredita- 
ments was,  for  the  alleged  consideration  of  142/.,  conveyed  by 
the  said  testator  to  Stephen  Jones  and  his  heirs;  but  that  this 
conveyance  was  executed  by  Lewis  Jones  in  contemplation  of 
circumstances  which  did  not  come  to  pass,  and  was  never  acted 
on ;  and  that  the  whole  of  such  consideration  money  was  on  the 
same  day  returned  to  Stephen  Jones  by  Lewis  Jones,  and  by 
Stephen  Jones  returned  to  one  Roger  Williams,  from  whom  it  had 
been  borrowed,  in  order  that  it  might  be  apparently  paid  over. 

(1)  A  privil^e  which  does  not  apply  since  1881:  see  the  Conveyancing 
where  the  mortgage  has  been  made     Act,  1881,  s.  16.— 0.  A.  S. 
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Jokes  That,  in  1889,  the  Dowlais  Iron  Company  required  payment  of 

Jones.  ^^^  mortgage  debt ;  and  Lewis  Jones,  to  enable  him  to  pay  the 
same,  borrowed  of  Stephen  Jones  the  sum  of  421.,  and  of  the 
plaintiff  William  Jones  the  further  sum  of  40Z.,  and  therewith  paid 
off  the  said  mortgage  debt,  but  no  re-conveyance  of  the  said  here- 
ditaments was  taken ;  and  the  said  mortgage  deed  and  the  other 
title  deeds  of  the  said  property  were  permitted  to  remain  in  the 
custody  of  the  Dowlais  Iron  Company  until  1862. 

That,  upon  the  occasion  of  the  loan  of  the  said  sums  by  Stephen 
Jones  and  William  Jones  to  the  said  Lewis  Jones,  it  was  agreed 
between  them,  that  the  said  conveyance  to  Stephen  Jones  should 
remain  in  his  hands,  by  way  of  security  for  the  repayment  of  the 
said  sums  of  42Z.  and  402.,  and  interest. 

That,  in  1842,  Stephen  Jones,  at  the  request  of  the  said  Lewis 

Jones,  paid  to  the  plaintiff  the  said  sum  of  40/. ;  and  that  Lewis 

Jones,  in  1841,  paid  to  the  said  Stephen  Jones  20/.,  in  part  of  the 

[  *App.  Tii  ]    *8aid  principal  money  of  82/.,  all  interest  of  the  said  principal 

money  having  been  paid  up  to  that  time. 

The  bill  then  stated  the  will  of  Lewis  Jones,  dated  February  2nd, 
1845,  by  which  the  testator  appointed  the  said  Stephen  Jones 
executor,  and  gave  all  his  property  to  his  wife  for  life,  and  then 
among  his  children,  of  whom  the  plaintiff  and  Stephen  Jones  were 
two,  in  a  certain  manner. 

The  bill  stated  the  death  of  the  testator,  probate  of  his  will,  that 
the  testator's  debts  had  been  paid  by  his  widow,  who  had  entered 
into  possession  of  all  his  real  estate,  including  the  said  mortgaged 
hereditaments,  and,  in  1849,  had  paid  to  Stephen  Jones  the  sum 
of  62/.  due  to  him  on  the  alleged  mortgage,  and  all  arrears  of 
interest  thereon  ;  and  that  Stephen  Jones  had  thereupon  delivered 
up  to  Elizabeth  Jones  the  said  conveyance  of  the  equity  of 
redemption. 

The  bill  stated  that  Stephen  Jones  had  regained  possession  of 
the  said  conveyance,  and  had  also  obtained  the  mortgage  and  other 
title  deeds  of  the  property,  and  had  entered  into  possession  of  part 
of  the  hereditaments,  and  refused  to  pay  any  ground  rent  for  them, 
and  had  set  up  a  claim  to  the  inheritance  in  fee  simple  in  posses- 
sion of  all  the  hereditaments  devised  by  the  will  of  the  said  testator, 
alleging,  that  he  was  entitled  thereto  by  virtue  of  the  conveyance 
of  the  equity  of  redemption  thereof  to  him. 

The  bill  contained  the  usual  charge,  that  the  defendant  had 
in  his  possession  the  said  deed  of  conveyance  and  other  relevant 
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documents,  and  prayed,  that,  so  far  as  necessary,  the  trusts  of  the  Jones 
testator's  said  will  might  be  carried  into  execution  under  the  jokes. 
direction  of  the  Court ;  and  that  Stephen  Jones  might,  if  necessary, 
be  decreed  to  execute  a  re-conveyance  of  the  equity  of  redemption 
in  the  said  hereditaments  to  the  uses  and  upon  the  trusts  of  the 
said  will,  or  that  the  conveyance  of  the  said  equity  of  redemption 
to  him  as  aforesaid  might  be  delivered  up  to  be  cancelled  ;  and  for 
the  delivery  of  the  title  deeds  to  the  plaintiff. 

Stephen  Jones,  by  his  answer,  stated  that  the  original  mortgage 
was  dated  in  1885,  and  was  for  a  term  of  200  years ;  and  that,  in 
1886,  Lewis  Jones,  for  valuable  consideration,  hand  fide  paid  to  him 
by  Stephen  Jones,  and  no  part  of  which  was  ever  returned,  had  sold 
and  conveyed  the  hereditaments  subject  to  the  mortgage  to  Stephen 
Jones  in  fee  simple  ;  and  that  in  March,  1888,  Stephen  Jones  paid 
off  the  mortgage  on  his  own  account,  and  took  a  receipt  from  the 
cashier  of  the  Dowlais  Iron  Company,  which,  so  far  as  was  *material,  [  'App.  viii  ] 
was  in  the  form  stated  in  his  answer ;  but  that  Stephen  Jones 
forgot  to  ask  for  the  deeds  until  April,  1851,  when,  being  reminded 
by  his  attorney  that  the  deeds  had  not  been  recovered  by  him,  he 
applied  to  the  cashier  of  the  Company  for  them,  who  returned  them 
to  him,  and  at  his  request  wrote  upon  the  mortgage  of « 1885  a 
memorandum,  which,  so  far  as  was  material,  was  to  the  effect 
stated  in  his  answer.  The  defendant  denied  that  the  loan  by 
William  Jones  was  to  help  the  testator  to  pay  off  the  mortgage,  or 
that  the  conveyance  of  1886  was  left  in  the  hands  of  the  defendant 
as  a  security,  or  that  Elizabeth  Jones  paid  him  any  money  for  the 
redemption  of  such  security,  as  mentioned  in  the  bill.  He  denied, 
also,  that  these  hereditaments  passed  by  the  will  of  Lewis  Jones, 
and  claimed  to  be  absolutely  entitled  to  them. 

The  defendant  admitted  that  he  had  in  his  possession  certain 
documents  relating  to  matters  in  the  bill  mentioned,  among  which 
were  the  indenture  of  conveyance  to  himself,  dated  in  1886,  which 
was  impeached  by  the  bill,  and  the  receipt  for  82L  given  to  him  by 
the  Dowlais  Company  in  1888. 

The  matter  having  been  adjourned  from  the  Vice-Chancellor's 
chambers, 

Mr.  Southgate  moved  for  the  production  of  this  deed  and  the 
receipt,  citing  Attomey-Qeneral  v.  Thompson  (i), 

Mr.  Selwyn,  contrdy  insisted,  that,  according  to  the  plaintiff's 
(1)  85  E.  B.  237  (8  Hare,  106). 
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joNBR       own  statement,  the  deed  of  1886  had  been  deposited  with  the 
Jones.       defendant  by  way  of  equitable  mortgage,  and  therefore  production 
could  not  be  required :  Crisp  v.  P/afeZ(l). 

The  YicE-CHANGEiiLOR  reserved  his  judgment. 

Aov.  21.      Vice-Chancbllor  Sir  W.  Page  Wood  : 

This  case  is  a  little  peculiar,  but  I  think  that  the  plaintiff  is 
entitled  to  have  the  production  of  these  documents.  The  suit  is 
for  the  purpose  of  impeaching  the  deed  of  1886 ;  and  the  bill  states 
that  the  effect  of  that  deed  was  not  an  absolute  conveyance  of  the 
property  which  it  comprised,  but  it  was  a  deed  by  which  the  pro- 
perty was  to  be  reserved  to  the  original  grantor.  The  defence  to  a 
suit  of  this  description  might  have  been,  that  the  defendant  was  a 
mortgagee,  although  he  first  received  the  deed  in  a  totally  different 
[  •App.  ix  ]  character ;  and  that,  being  a  mortgagee  *who  had  advanced  money, 
he  had  a  right  to  insist  upon  his  securities.  If  the  deed  of  con- 
veyance is  not  privileged,  I  have  no  diflBculty  about  the  document 
which  the  defendant  received  from  the  Company  when  he  paid  off 
the  mortgage  of  1885,  for  this  reason,  that,  as  he  is  insisting  upon 
the  original  deed,  and  standing  upon  that  alone,  he  could  not  after- 
wards ptace  himself  in  the  position  of  a  mortgagee,  because,  he  says, 
holding  the  property,  that  he  has  paid  off  that  mortgage,  and  there- 
fore the  receipt  became  a  part  of  the  title  to  the  property  which  is 
now  impeached.  The  case  is,  in  some  respects,  like  the  case  of  The 
Attomey-Oenercd  v.  Ellison  (2),  where  the  Attorney-Oeneral  was 
impeaching  certain  deeds  of  lease.  These  leases  had  been  the 
subject  of  settlement,  and  the  parties  claiming  under  the  settlement 
contended,  that,  if  they  produced  the  leases,  they  were  not  bound 
to  produce  the  settlement,  because  that  could  not  form  any  part  of 
the  Attorney 'General's  title  ;  the  Vice-Chancbllor,  however,  held, 
that  all  that  proceeded  from  the  original  documents  and  rested 
upon  that  foundation  must  be  produced,  just  as  the  original  deeds 
themselves.  Here  this  party  says,  I  have  in  my  possession  the 
deed  which  is  impeached;  and  relying  on  that,  I  paid  off  the 
mortgage,  and  the  original  instrument  thus  becomes  of  importance 
to  test  the  matter  in  question.  The  defendant  is  executor  of  his 
father,  the  testator  in  the  cause,  and  it  may  appear  by  the  receipt 
under  what  title  he  claimed  to  pay  the  money.  If  he  did  so  as 
such  executor,  that  would  be  a  fact  very  material  to  the  plaintiff's 
title.  I  have,  therefore,  no  difficulty  on  that  part  of  the  case. 
(1)  68  R.  B.  26  (8  Beav.  62).  (2)  33  E.  B.  110  (4  Sim.  238). 
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In  the  peculiar  position  of  this  case,  the  question  is,  whether  Jokes 
the  plaintiff  would  have  a  right  to  require  the  production  of  the  Joxes. 
deed  which  he  seeks  to  impeach.  The  plaintiff  states  that  he 
deposited  the  deed  in  the  defendant's  hands  as  a  security  for  a 
sum  of  money ;  and  the  diflBculty  as  to  that  is,  whether  the  plain- 
tiff can  enforce  production  of  a  deed  which  he  says  that  he  has 
mortgaged.  It  is  true  that  the  plaintiff  goes  on  to  say,  that  the 
mortgage  has  been  paid  off,  and  the  money  restored  to  the  lender. 
The  best  way  of  looking  at  it  is  to  suppose  that  the  defendant 
had  acceded  to  the  plaintiff's  view,  and  said  that  it  was  true  that 
the  plaintiff  had  deposited  the  deed  by  way  of  mortgage,  and 
refused  to  produce  it.  In  that  case,  the  plaintiff  could  not  have 
seen  the  deed.  But  the  defendant  stands  upon  the  deed  of  convey- 
ance, and  says,  I  claim  as  a  purchaser  under  that  deed,  that  is, 
the  ^original  document  which  the  plaintiff  wishes  to  see.  If  the  [  *App.  x  ] 
defendant  does  not  deny  the  plaintiff's  case,  or  put  it  upon  the 
same  footing  as  if  he  were  a  mortgagee,  I  think  that  I  cannot  take 
the  statement  in  the  bill  without  looking  at  the  whole  of  it,  which 
is,  that  the  mortgage  by  deposit  has  been  paid  off,  and  therefore 
the  defendant  is  now  holding  as  the  plaintiff's  trustee.  The 
defendant  has  neither  admitted  nor  denied  that  case.  He  says, 
that  it  is  not  part  of  his  defence  at  all,  but  is  inconsistent  with 
it.  I  think,  that,  when  testing  whether  or  not  the  plaintiff  is 
entitled  to  this  discovery,  I  must  take  the  whole  statement  to  be, 
that  the  intermediate  transaction  is  at  an  end,  and  that  it  falls 
back  upon  the  original  deed ;  which  is,  in  effect,  the  view  which 
the  defendant  himself  takes,  for  he  says  that  the  intermediate 
transaction  never  took  place  at  all.  I  must  therefore  decide  that 
the  plaintiff  has  a  right  to  see  the  deed  which  he  has  impeached. 


NOETON  V.   STEINKOPP,  1853. 

(Kay(App.)x.)  ^2l«- 


[Obwlete  procedure  by  motion  for  decree.] 
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1853.  LIDDELL  V.   NOETON. 

^^oe^o.  (Kay  (App.)  xi— xii ;  S.  0.  23  L.  J.  Ch.  169.) 

Wood,  V.-C.  A  defendant  will  not  be  ordered  to  produce  letters,  which.,  together  with 

[  App.  xi  ]  other  goods  in  a  portmanteau,  have  been  pawned  by  him  before  the  com- 

mencement of  the  suit. 

This  was  a  motion  for  production  of  documents,  which  had  been 
adjourned  from  chambers. 

By  her  answer,  the  defendant  stated  that  she  had  ''  many  years 
ago  in  her  possession  or  power  some  letters,  in  which  reference 
was  made  "  to  the  matters  in  question  in  the  suit ;  and  that  all 
such  letters  ''  were  deposited  by  the  defendant  in  a  portmanteau 
containing  articles  of  plate  and  tiinkets  and  clothing;  and  that 
the  said  portmanteau,  with  such  contents,  was,  many  years  ago,  but 
when  more  particularly  she  was  unable  to  set  forth,  parted  with  by 
her  to  J.  Wright,  of  St.  Catherine's  Place,  Norwich,  for  monies 
advanced  by  him  to  her  ;  and  that  the  said  portmanteau,  with  such 
contents,  was  still  in  the  possession  of  the  said  J.  Wright,  who 
refused  to  part  with  it,  or  to  give  to  the  defendant  or  allow  her  to  take 
a  list  or  schedule  of  the  letters  therein,  until  he  was  paid  what  was 
due  to  him  from  the  defendant."  And  the  defendant  further  said, 
that  she  was  unable  to  set  forth  as  to  her  belief  or  otherwise,  the 
dates  of  the  said  letters,  or  a  list  or  schedule  thereof,  or  their  nature, 
purport,  or  effect,  otherwise  than  as  aforesaid. 

By  an  affidavit  in  aid  of  her  answer,  the  defendant  stated  that  the 
amount  now  due  to  J.  Wright  for  principal  and  interest  was  about 
411. ;  and  that  she  had  no  means  whatever  of  paying  such  amount, 
having  been  for  a  long  time  dependent  upon  her  son,  who  was  a 
police  constable,  and  with  whom  she  was  now  living,  for  the  means 
of  supporting  life ;  and  that  the  documents  so  deposited  with  the 
said  J.  Wright  were  not  in  any  way  in  her  possession  or  power  or 
under  her  control. 

The  production,  or  some  list  or  account,  of  these  documents 
amongst  others  was  now  sought. 

Mr,  Amphlett  for  the  motion. 

Mr.  Burdon,  contra. 

The  Yigb-Ghancellob  Sir  W.  Page  Wood  said,  that  he  thought 
no  case  had  gone  farther  than  Ex  parte  Shaw  (l),  in  which  Lord 

(1)  Jac.  270.      See    Vale  v.   C^pert  referred  to  in  Bodick  v.  OandeH,  76 

(1876)  L.  R.  10  Ch.  340,  44  L.  J.  Ch.  R.  R.  125   (10  Beav.  270);   and  for 

579,  33    L.  T.  41,   as   to  this  rule.  later  cases  see  Lewis  v.  PoweU  [1897] 

Seyeral  other  cases  on  the  subject  are  1  Ch.  678,  66  L.  J.  Ch.  463.— O.  A.  S. 
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Eldon  ordered  a  defendant  to  produce  documents  which  were  in  the 
possession  of  his  solicitor,  who  claimed  a  lien  upon  them,  saying 
that  the  defendant  must  pay  *what  was  due  to  his  solicitor  if 
necessary.  If  documents  were  mortgaged,  a  defendant  would  not 
be  ordered  to  pay  oflf  the  mortgage.  The  decision  in  Palmer  v. 
Wnght  (1)  was  not  intended  to  overrule  £a;pa?-fc  Shaw^  as  was  proved 
by  reference  to  the  subsequent  case  of  Rodick  v.  GandeUy  in  which 
Ex  parte  Shaw  was  cited  and  followed,  the  Court  giving  to  the 
defendant  liberty  to  apply  in  case  he  should  be  prevented  from 
complying  with  the  order,  which  put  it  upon  the  defendant,  if  any 
difficulty  occurred,  to  show  that  it  was  of  such  a  nature  as  prevented 
his  compliance  with  the  order.  But  where  documents  were  pledged 
the  case  was  different ;  and,  therefore,  there  could  be  no  order  upon 
this  motion. 


LiDDKLL 

Norton. 

[•App.xii] 


LONG  V.   ST0EIE(2). 

(Kay  (App.)  xii— xiii.) 

A  foi*eclo8ure  decree  gave  to  seven  persons,  or  any  of  them,  the  right  to 
redeem  within  a  certain  time.  Before  that  time  arrived  one  of  the  seven 
died,  and  there  was  some  difficulty  about  obtaining  administration  to  him. 
Letters  of  administration  were,  at  length,  granted  by  the  Ecclesiastical 
Court  to  a  creditor,  but  before  the  proceeding  was  perfected  another 
creditor  entered  a  caveat. 

The  Court  of  Chancery  made  an  order  under  section  44  of  15  &  16  Vict, 
c.  86,  appointing  the  former  creditor  to  represent  the  estate  of  the  deceased, 
after  a  week's  notice  given  to  the  opposing  creditor;  or,  if  the  former 
creditor  should  refuse  to  be  such  representative,  then,  upon  evidence 
by  affidavit  of  such  refusal,  appointing  the  other  creditor  to  be  such 
representative. 

Mb.  Bazaloette,  [who  applied  under  15  &  16  Vict.  c.  86,  a.  44, 
for  an  order  to  proceed  with  the  foreclosure  under  the  circumstances 
stated  in  the  head-note]  said,  that  no  proceedings  were  being  taken, 
but  the  whole  matter  was  in  abeyance  in  the  Ecclesiastical  Court. 

Vicb-Chancbllor  Sir  W.  Pagb  Wood  : 

I  think,  as  the  creditor  has  gone  on  so  far  as  to  obtain  an  actual 
grant  of  letters  of  administration,  he  is  not  likely  to  stop  until  he 
has  some  compensation  for  the  expense  which  he  has  incurred. 

The  44th  section  of  the  new  statute  is  only  intended  to  apply  to 
a  case  in  which  there  is  a  difficulty,  either  from  insolvency  or  some 
other  cause,  in  obtaining  representation  to  a  deceased  party ;  but 

(1)  10  Beav.  234.  Life  Assurance  Co.  (1881)  19  Ch.  Div. 

(2)  See  now  Ord.  XVI.  r.  46;  and      634,  61  L.  J.  Ch.  80,  46  L.  T.  662. 
see  Curtius  v.  The  Caledonian  Fire  and 

R.R. — VOL.  CI.  64 


1853. 
Jho,  3. 

Wood,  V.-O. 
[  App.  xii.  ] 


[  App.  xiii  ] 
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Long  here  a  creditor  has  almost  obtained  representation,  and  you  are 
Stobie.  asking  me  to  proceed  behind  his  back.  I  should  require  some 
intimation  to  be  given  to  him.  I  will  make  an  order,  that  this 
creditor  should  represent  the  estate  of  the  deceased  party  for  the 
purposes  of  the  suit,  only  directing  that  the  order  shall  not  be 
drawn  up  for  a  week ;  and,  meantime,  notice  must  be  given  to  the 
creditor  who  has  entered  a  caveat ;  or,  if  the  former  creditor  refuses, 
I  will  make  a  similar  order  respecting  the  opposing  creditor.  The 
order  must  be  subject  to  your  producing  an  affidavit  of  the  consent 
or  refusal  of  the  former  creditor  to  act,  and,  if  he  consent,  that 
due  notice  has  been  given  to  the  other  creditor. 


1863.  REED   V.   PRE8T. 

L  '  (Kay  (App.)  xiv.) 

[Obsolete  practice  as  to  appointment  of  examiner.] 


1853.  HITCHCOCK  V.  CAREW. 

^^'  (Kay  (App.)  xiv.) 

In  a  suit  by  a  mortgagee  to  redeem  prior  mortgages  and  for  a  sale,  the 
mortgagor,  by  bis  answer,  disputed  the  validity  of  the  plaintiff's  mortgage, 
on  the  ground  that  the  execution  of  it  by  the  mortgagor  had  been  obtained 
by  a  fraud  concocted  between  one  of  the  attesting  witnesses  to  the  deed  and 
other  persons,  and  without  the  plaintiff  knowing  the  contents  of  it  The 
defendant  had  elected  to  have  the  evidence  in  the  cause  taken  orally.  The 
plaintiff,  not  being  able  to  obtain  an  appointment  before  the  examiner  for 
some  time,  moved  that  he  might  be  at  liberty  at  the  hearing  to  prove  his 
mortgage  deed  by  affidavit :  Held,  that  as  the  answer  impeached  the  deed 
in  this  manner,  it  could  not  be  proved  as  an  exhibit  at  the  hearing. 


1853.  BESEMERE8  v.  BE8EMERES. 

Dec,  8. 
(Kay  (App.)  xvii — ^xviii.) 

[The  re«examination  of  a  defendant  who  has  been  cross-examined  upon  an 
affidavit  made  by  him  on  a  motion  for  injunction  does  not  preclude  him  from 
making  a  further  affidavit  in  respect  of  matters  not  mentioned  in  the  cross- 
examination.] 

1863.  SIFFKEN  V.  DAVIS. 

(Kay  (App.)  xxi— xxu.) 

[The  rule  laid  down  in  Ooldamid  v.  Stoneheiver^  89  B.  B.  702  (9  Hare 
(App.)  xxxix)  was  recognised  by  Wood,  Y.-C.  ;  but  an  order  for  sale  was  made 
upon  the  trustee's  affidavit  that  a  sale  would  be  for  the  benefit  of  infants  whom 
he  represented  in  a  foreclosure  suit.] 
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SMITH  V.  SMITH.  i854. 

(Kay  (App.)  xxn.)  


[Obsolete  procedure  by  plea  in  Chancery.] 


BUTCHARDT   v.  DRESSER.  i8o4. 

(Kay  (App.)  xxvii — xxviii.)  


[Earolmeut  of  decree  under  the  old  practice.] 


In  re  MANNING'S  TfiUSTS.  >«  n*2o 

In  KB  The  TRUSTEE  ACT,  1850.  >fc^20. 

(Kay  (App.)  xxviii.) 

The  Court  has  authority  to  make  a  vesting  order  uuder  the  Trustee  Act, 
1850,  in  cases  where  there  was  nothing  to  prevent  a  conveyance  of  the  trust 
propei-ty  to  the  trustees  appointed  by  the  Court. 


In  re  GEORGE  HERITAGE.  im. 

(Kay  (App.)  xxix.)  _1. 

[Obsolete  practice  under  the  old  Winding-up  Acts.] 


In    he    The    ECLIPSE    MUTUAL    BENEFIT  1854. 

ASSOCIATION.  '^^*' 

(Kay  (App.)  xxx — xxxi.) 

[A  question  upon  the  construction  of  the  Friendly  Societies  Act  (10  Oeo.  IV. 
c.  06),  long  since  repealed.] 


HAYWARD  V.   HAYWARD.  im. 

(Kay  (App.)  xxxi — xxxv ;  S.  C.  nom.  Hayward  V.  Pricey  23  L.  J.  Ch.  549 ;  2  

Eq.  IL  43(5 ;  2  W.  R  332  ;  22  L.  T.  0.  S.  345.)  ^'ood,  V.-C. 

All  orders  made  in  chambers  are  oi*ders  of  the  Judge,  and  are,  in  fact,  [  ^PP*  ****  J 
made  by  him  in  the  presence  of  the  parties,  unless  they  agree  for  theii*  own 
convenience  to  take  the  order  without  actually  going  before  the  Judge  iu 
chambers,  or  unless  the  order  is  such  an  order  of  course  as  would  be  made 
in  Court  without  communication  with  the  Judge,  upon  simply  handing  in 
a  brief  to  the  Registrar. 

The  Judge  in  chambers  is  always  accessible  to  any  of  the  partie    who 
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Hatwakd 

r. 
Haywabd, 


[  App. 
xzxiii  J 


[  'App. 
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are    engaged  in    proceedings  there;    and  any  party  suggesting  that  ho 
wishes  to  see  the  Judge  personally  can  at  once  do  so. 

If  a  person  under  examination  in  chambers  refuse  to  give  a  sufficient 
answer,  the  proper  course  is  to  apply  to  the  Judge  to  examine  him 
personally,  which  the  Judge  can  do ;  and  then,  if  he  refuse  to  answer,  he 
may  be  at  once  committed. 

[With  reference  to  the  points  mentioned  in  the  above  head-note,] 

Vicb-Chancellor  Sir  W.  Page  Wood  said : 

*  *  It  is  extremely  important  that  it  shoald  be  understood, 
with  reference  to  the  practice  in  chambers,  that  the  chief  clerk 
never  makes  any  order  which  can  be  called  his  own  order  in  any 
sense.  All  the  orders  made  in  chambers  are  the  orders  of  the 
Judge  ;  but  they  are  sometimes  made  in  this  way :  the  chief  clerk 
appoints  a  day  for  the  solicitors  of  the  parties  to  go  before  the  Judge. 
They  may  then  all  agree  that  they  do  not  wish  to  have  that  formal 
attendance ;  but  that  they  will  take  the  order  without  it.  That  is 
for  their  own  convenience  and  not  for  that  of  the  Judge,  who,  of 
course,  is  always  accessible.  But,  if  the  order  is  then  made  without 
their  going  before  the  Judge,  still  it  is  the  order  of  the  Judge  and  not 
of  the  chief  clerk.  If  any  of  the  parties  wish  to  go  before  the 
Judge,  it  is  the  invariable  practice,  I  believe,  in  all  the  chambers, 
to  give  them  an  opportunity  of  doing  so  directly.  However,  there 
are  certain  orders  of  the  Court  which  are  of  course,  and  are  made  on 
merely  handing  in  a  brief  to  the  Begistrar.  If  those  are  made  in 
chambers,  the  chief  clerk  is  the  medium  of  communication  between 
chambers  and  the  Registrar's  office.  '''If  the  Begistrar  were  sitting 
at  chambers,  he  would  take  a  note  of  them  directly;  but  it  is  a 
proceeding  at  chambers.  And,  as  orders  of  course  are  not  matters 
which  ought  to  be  submitted  to  the  Judge  personally,  and  do  not  so 
come  before  him  in  Court,  but  are  made  without  communication 
with  him,  the  chief  clerk  does  not  communicate  to  the  Judge  such 
as  are  made  upon  proceedings  in  chambers. 


1854. 

March  14,  16, 

17. 

Wood,  V.-C. 
xxxvi  J 


PAYNTEE  V.   CAREW(l). 

(Kay  (App.)  xxxvi— xliv  ;  S.  C.  23  L.  J.  Ch.  596 ;  18  Jur.  417 ;  2  W.  R.  345.) 

In  a  foreclosure  suit,  the  Court  will  stay  proceedings  on  the  application 
of  a  defendant,  upon  the  terms  of  his  paying  down  or  having  previously 
paid  or  tendered  to  the  plaintiff  his  principal  and  interest  and  all  the  costs 
of  the  suit.    Other  incumbrancers,  who  are  jmrties  to  the  suit,  have  not 


(1)  See  Smith  v.  Orem,  66  B.  B.  180  (1  C^ol).  666). 
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such  an  interest  in  it  as  to  enable  them  suocessfully  to  oppose  a  motion 
to  stay  proceedings,  because  the  plaintiff  might  at  any  time  dismiss  the 
bill  against  them  upon  payment  of  their  costs,  and  the  party  moving 
must  pay  their  costs  in  like  manner. 

This  was  a  motion  by  one  of  the  defendants  [in  a  foreclosure  suit] 
to  stay  proceedings  in  this  suit. 

The  plaintiff  was  a  third  mortgagee,  and  the  bill  was  filed  by  him 
against  thirty-nine  defendants,  of  whom  some  were  incumbrancers 
upon  the  estate  prior  to  the  plaintiff,  and  others,  the  mortgagor  and 
subsequent  incumbrancers.  The  bill  prayed  for  an  account,  and  a 
sale  or  redemption  against  the  prior  incumbrancers,  and  foreclosure 
against  the  other  defendants,  and  for  a  receiver.  A  receiver  had 
been  appointed  in  the  suit.  The  defendant  now  moving  was  the 
eighth  incumbrancer.  He  had  himself  instituted  a  similar  suit 
before  the  commencement  of  this,  but  had  not  yet  prosecuted  it  to 
a  hearing.     ♦     *     * 

Mr.  Amphlett  [moved  to  stay  proceedings  in  the  suit  and]  read  to 
the  Court  an  affidavit,  showing  that  a  tender  had  been  made  by  the 
defendant  to  the  plaintiff  of  his  principal  and  interest,  and  an  offer 
made  to  pay  into  Court  any  sum  which  might  be  thought  necessary 
to  provide  for  the  costs  when  taxed.  He  cited  two  manuscript 
cases,  Jmies  v.  Tinnef/  and  Challie  v.  Qtvynne^  of  which  short 
statements  will  be  found  infra,  p.  855. 

Vicb-Chancellor  Sir  W.  Page  Wood: 

I  think  that  the  cases  cited  go  a  great  deal  farther  than  the  case 
now  argued.  The  only  point  of  difficulty  suggested  is,  whether  a 
third  mortgagee  would  have  a  right  to  proceed  to  make  this  applica- 
tion, some  other  person  having  a  prior  right  to  redeem.  What 
was  wanted  in  one  of  those  cases  was  a  delivery  of  deeds,  which 
is  not  asked  here.  The  plaintiff,  in  this  case,  is  the  second  or 
third  incumbrancer,  and  he  only  asks  an  assignment  of  the  incum- 
brances, and  does  not  ask  anything  about  the  deeds.  In  the  cited 
cases  no  application  for  possession  of  the  deeds  could  be  made  until 
the  second  incumbrancer  was  got  rid  of,  but  only  for  payment  of  the 
debt.  But  the  principle  upon  which  all  the  cases  have  turned  has 
been,  that  it  is — if  not  quite  a  matter  of  right,  so  much  so  that  I 
know  of  no  instance  in  which  it  has  been  refused — ^that  any  person 
brought  here  as  a  defendant  may  say — ''  I  am  not  desirous  of  con- 
tinuing in  this  suit.  Whatever  my  reason  may  be,  is  immaterial.  I 
may  think  that  I  could  conduct  the  suit  better  myself.    As  the 


Paynteb 
Carew. 


March  16. 


[  App.  xlii.  ] 
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Patnteb  plaintifiF,  up  to  the  decree  at  'least,  is  the  only  person  harassing  me 
Cabsw.  in  this  suit,  and  who  has  authority  to  obtain  an  account,  I  insist  on 
[  *App.  xliii  ]  getting  rid  of  him  by  giving  to  him  everything  he  asks  in  the  suit." 
All  that  the  plaintiff  can  seek  to  have  is  the  money  in  his  hands  ; 
or,  although  some  cases  have  gone  farther,  to  have  an  absolute 
decree,  by  which,  on  non-payment  of  the  money,  he  can  foreclose ; 
and,  therefore,  upon  the  former  occasion,  it  seemed  to  me  that  the 
party  not  having  the  money,  and  not  having  had  any  tender  of  it 
made  to  him,  could  not  be  bound  to  stay  proceedings  ;  nor,  although 
other  Judges  have  thought  differently,  that  I  could  stop  him  for  an 
hour  in  the  prosecution  of  the  suit. 

With  regard  to  the  plaintiff,  I  am  at  a  loss  to  see  how  he  can 
desire  to  have  the  suit  continued,  having  his  debt  and  costs  and 
complete  indemnity.  It  is  impossible  for  him  to  have  any  ground 
for  resisting  what  is  now  asked.  It  is  easy  to  make  suggestions  of 
wrong  motives  for  this  motion  ;  but  there  are  also  very  proper 
motives  which  may  be  suggested :  for  instance,  the  defendant  may 
consider  that  he  could  conduct  the  suit  more  economically  than  at 
present.  The  only  motive  that  has  been  suggested  is,  that  the 
plaintiff  will  be  paid  somewhat  before  his  time.  He  might  expect 
that  the  ordinary  time  in  a  foreclosure  suit  would  elapse  before  his 
payment.  I  think,  however,  that  that  objection  is  hardly  applicable 
to  the  case  of  a  party  who  files  a  bill.  He  must  be  taken  to  say — 
^'I  wish  for  my  money  at  once,  and  now  make  a  demand  for  it;" 
and,  then,  a  defendant  may  say — "  Here  is  the  money,  and  the  suit 
must  be  stayed." 

With  regard  to  the  other  defendants,  it  is  strongly  urged,  that 
they  are  subjected  to  considerable  inconvenience  ;  and  I  think  that 
they  are,  first  in  their  position  as  to  costs.  In  all  the  cases,  except 
Darner  v.  Loi^d  PortarUngton{\),  the  orders  made  seem  to  carry  into 
effect  the  doctrine,  that  when  a  defendant  has  bought  the  rights  of 
the  plaintiff,  as  one  of  those  rights  he  may  dismiss  the  bill,  as  the 
plaintiff  might  do.  It  may  be  suggested,  as  a  hardship  to  the 
defendants,  that  they  should  be  brought  into  one  litigation,  and  then 
paid  off  and  subjected  to  another,  considering  the  difference  which 
every  one  knows  to  exist  between  costs  as  between  party  and  party, 
and  costs  as  between  solicitor  and  client. 

Another  reason  suggested  is,  that  the  defendants  have  relied 
upon  the  plaintiff  in  this  suit ;  and  it  is  a  hardship  upon  them 
that  another  person  should  put  himself  in  the  plaintiff's  position 

(1)  2  Ph.  30. 
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*and  dismiss  the  suit  by  which  these  defendants  hoped  to  obtain      paynteb 
their  rights.    Bat  I  think  that  there  is  neither  authority  nor  prin-       carew. 
ciple  for  that  objection  ;  and  the  answer  to  it  is,  that  every  party  [  *App.xiiv  ] 
brought  into  Court  as  a  defendant  must  know,  that,  until  decree, 
he  has  no  control  whatever  over  the  suit,  but  is  subject  to  the 
plaintiff's  caprice  in  dismissing  it  whenever  he  may  please.     It 
can  be  no  defence  to  a  motion  to  dismiss  the  bill,  to  say  that  one 
of  the  defendants  has  bought  off  the  plaintiff,  and  done  this  for  a 
vexatious  reason.    Every  person  who  wishes  to  assert  a  right  can 
only  depend  upon  his  own  separate  exertions  by  making  himself  the 
plaintiff  up  to  the  decree. 

Another  observation  which  I  may  make  is,  that,  after  all,  there 
is  a  security  against  capricious  applications  of  this  kind,  especially 
in  this  case,  in  which  I  have  had  the  pleasure  of  hearing  about 
fifteen  counsel,  and  there  are  thirty-nine  defendants.  The  necessity 
of  paying  the  costs  of  all  those  parties  is  a  guarantee  that  motions 
of  this  kind  will  not  be  made  idly.  I  may  observe,  too,  in  reasoning 
upon  the  justice  of  this  rule,  that  it  would  be  impossible,  except  by 
arrangement,  for  the  defendant  to  have  those  costs  added  to  his 
mortgage  debt,  for  the  suit  is  stayed  for  his  own  convenience. 


JONES  V.  TINNEY. 

(Kay  (App.)  xlv— xlvi.) 


1845. 
Dee.  20. 


CHALLIE  V.   GWYNNE. 

(Kay  (App.)  xlvi — ^xlvii.) 

[These  two  cases  resembled  Paynter  v.  Carew  {ante,  p.  852),  except  that  in 
each  case  the  order  specified  a  future  day  on  which  the  moving  defendant  was 
to  pay  the  money,  whereas  in  Paynter  v.  Carew  the  Vice-Chancbixor  declined 
to  make  the  order  until  the  money  had  been  paid  or  tendered  to  tHe  plaintiff. 
— O.  A,  S.] 


BRYAN   V.   WA8TELL. 

(Kay  (App.)  xlvii.) 


[Obsolete  practice.] 


1846. 
March  11. 

Bolls  Court. 


1854. 
March  15. 


MANIERE  V.   LEICESTER  and  KAMP. 

(Kay  (App.)  xlviii.) 
[Obsolete  practice.] 


1854. 
March  16. 
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5RRY  V.  TUEPI 

(Kay  (App.)  xlix— 1.) 


1864.  PERRY  V.  TURPm. 

April  21. 


[Olwolete  practice.] 


1884.  In   re  ALLEN'S  WILL. 

J-  (Kay  (App.)  H.) 

WOOD,  V.-C.  Under  the  Tnistee  Relief  Act,  the  Court  has  power  to  decide  all  questions 

[  App.  li  J  ^]^|.  jQ^^  ^p£gQ  concerning  the  fund  in  Court,  just  as  in  a  suit,  and  may  if 

necessary  direct  any  issue  to  determine  the  sanity  of  any  person,  or  for 
like  purx>oses. 

This  was  a  petition  concerning  a  fund  which  had  been  paid  into 
Court  under  the  Trustee  Belief  Act. 

Mr.  Willcock,  Q.C.,  and  Mr.  Metcalfe  for  the  petition. 

Mr.  Rolt,  Q.C.,  for  some  respondents,  said,  that  the  case  was  so 
complicated,  that  a  suit  ought  to  have  been  instituted,  instead  of 
trying  the  questions  upon  petition  under  this  Act.  One  question 
would  be,  as  to  the  sanity  of  a  party  since  deceased  at  a  particular 
period  of  his  life,  upon  which  it  might  be  necessary  to  direct  an 
issue.    *     ♦     * 

Mr.  Willcock,  Q.C.,  referred  to  Re  WHghfs  Trusts  (1). 

Mr.  Chandless,  Q.C.,  Mr.  De  Gex,  and  Mr.  Humphry  for  other 
respondents. 

The  Vicb-Chancbllor  Sir  W.  Page  Wood  said,  that,  if  there  were 
creditors,  or  other  unascertained  claims,  a  suit  might  be  necessary ; 
but  that,  where  there  was  no  such  question,  and  all  parties  were 
before  him,  the  Court  had  jurisdiction,  upon  a  petition  under  the 
Trustee  Belief  Act,  to  decide  the  matter,  just  as  if  it  were  a  suit ; 
and,  if  necessary,  the  Court  could  direct  an  issue  to  try  any  question 
as  to  sanity  or  the  like  that  might  arise. 

[In  Lewin  on  Trusts  it  is  stated  that  on  appeal  the  petition  was 
ordered  to  stand  over  that  a  bill  might  be  filed. — 0.  A.  S.] 

(1)  92  R.  R.  471  (15  Beav.  367). 
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FLEMING  V.   EAST.  issi. 

(Kay  (App.)  lii. ;  8.  0.  2  W.  R.  &i3 ;  23  L.  T.  0.  S.  252.)  JnlyU. 

Affidavits  as  to  matters  directly  in  issue  in  the  cause,  which  are  filed    ^OOD,  V.-C. 
after  the  filing  of  the  certificate  of  the  Judge^s  clerk,  will  not  be  admitted      [  ^PP-  ^^'  J 
at  the  hearing  on  further  consideration,  but,  if  necessary,  upon  the  sugges- 
tion of  counsel  an  inquiry  may  be  directed. 

The  decree  on  the  hearing  of  this  cause  directed  an  account  to 
be  taken  of  what,  if  any  thing,  was  due  to  the  plaintiffs  in  respect 
of  the  purchase-money  of  property,  sold  to  the  defendant.  The 
Judge's  chief  clerk  by  his  certificate  certified  (in  effect)  that  a 
certain  sum  of  money  was  due  to  the  plaintiffs  from  the  defendant 
in  respect  of  the  purchase-money,  and  that  the  defendant  claimed 
to  be  entitled  under  a  deed  of  assignment  to  a  sum  of  money  due 
from  the  plaintiffs  to  a  third  party  nnd  thereby  assigned  to  the 
defendant,  and  to  set  off  the  last-mentioned  sum  against  the  amount 
found  due  from  the  defendant  in  respect  of  the  purchase-money. 
The  assignment,  which  purported  t )  be  voluntary,  was  proved  before 
the  Judge's  clerk,  and  evidence  was  given  that  the  plaintiffs  had 
notice  of  it,  and  no  evidence  impugning  its  validity  was  produced 
before  him.  But  after  his  certificate  was  filed,  and  on  the  day  on 
which  the  cause  first  appeared  in  the  daily  cause  list  of  the  Court 
for  further  consideration,  the  plaintiffs  filed  an  affidavit,  tending  to 
show  that  the  assignment  was  in  fact  a  mortgage,  and  that  it  had 
been  paid  off;  in  other  words,  that  the  money  which  the  defendant 
the  assignee  claimed  to  set  off  really  belonged  to  the  assignor ;  the 
affidavit  also  alleged  that  the  assignor  could  not  be  found. 

A/r.  Willcock,  Q.C.,  and  Mr,  Deere  Salmoiif  for  the  defendant, 
objected  to  the  affidavit  being  read,  on  the  ground  of  its  being 
filed  too  late.  They  contended,  that  the  practice  of  admitting 
affidavits  filed  after  certificate  would  be  very  inconvenient,  and 
tend  to  raise  new  issues,  and  nullify  the  certificate.  They  said, 
that  the  practice  was  not  settled,  and  requested  the  Yice-Chancellor 
to  decide  the  point  in  order  that  there  might  be  a  general  rule  on 
the  subject. 

Mr.  Bolt,  Q.C.,  and  Mr.  JoUiffe,  for  the  plaintiffs,  argued  in  favour 
of  the  reception  of  the  affidavit. 

The  Yicb-Chancellob  said,  that  he  could  not  admit  the  affidavit ; 
but  the  plaintiffs'  counsel  might  state,  for  the  information  of  the 
Court,  the  facts  set  forth  in  the  affidavit,  so  that,  if  necessary  and 
proper,  an  inquiry  might  be  directed. 
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1865.  BIGNALL  V.  ROSE. 

Nov.  20. 
(24  L.  J.  Ch.  27—29;  S.  C.  3  W.  B.  77.) 

y  .0^      *  A  testatnx  gave  the  sum  of  100/.  Bank  stock  to  B.  when  he  attained  the 

r  *i7  1  ^^  ^^  twenty- one  years,  and  in  case  of  his  death  to  C.    At  her  death  the 

^  testatrix  had  200/.  Bank  Annuities,  but  no  Bank  stock :  Held,  that  1007. 

Bank  Annuities  would  not  satisfy  the  gift  of  Bank  stock,  but  that  the 

trustees  must  purchase  100/.  Bank  stock  out  of  the  funds  of  the  testatrix. 

This  was  a  special  case  submitted  to  the  Court  under  Sir  6. 
Turner's  Act. 

Mary  Bose,  by  her  will,  dated  the  14th  of  May,  1847,  after 
directing  her  debts  and  funeral  expenses  to  be  paid,  [and  after 
making  certain  specific  bequests  of  leaseholds  and  furniture,  gave] 
[  28  1  to  Thomas  James  Bose,  son  of  James  and  Elizabeth  Bose,  the  sum 
of  100{.  Bank  stock  when  he  attains  the  age  of  twenty-one  years, 
and  in  case  of  his  death  to  the  testatrix's  grandson  James  Bose ; 
and  after  giving  various  legacies  and  articles  of  furniture  to  other 
persons,  the  testatrix  gave  and  bequeathed  the  remainder  of  her 
property,  and  everything  she  might  die  possessed  of,  to  C.  J.  Bose. 

The  testatrix  at  the  date  of  her  will  was  beneficially  entitled  to 
the  sum  of  2502.,  Bank  8Z.  5^.  per  cent.  Annuities,  which  was  standing 
in  her  name  in  the  books  of  the  Bank  of  England,  and  at  the  time 
of  her  death  there  was  standing  in  her  name  in  the  said  Bank 
books  the  sum  of  200J.,  Bank  8/.  5«.  per  cent.  Annuities,  but  she 
had  no  other  property  either  at  the  date  of  her  will  or  at  the  date 
of  her  death  answering  in  any  way  to  the  description  of  Bank 
stock.    *    *    * 

It  was  contended,  [on  behalf  of  C.  J.  Bose,  that  the  bequest  wholly 
failed  owing  to  the  uncertainty  as  to  the  nature  or  subject  of  the 
bequest ;  and  that  if  it  did  not  fail  on  that  ground,  it  was  contingent, 
and  not  to  take  effect  unless  or  until  the  said  T.  J.  Bose  attained 
the  age  of  twenty-one  years,  and  that  it  would  be  satisfied  by  an 
appropriation  of  lOOZ.  of  the  Bank  Annuities  which  were  standing 
in  the  name  of  the  testatrix  at  the  time  of  her  death,  and  that  it 
did  not  entitle  the  said  T.  J.  Bose  to  have  lOOZ.  of  the  capital  or 
joint-stock  of  the  Governor  and  Company  of  the  Bank  of  England 
purchased  out  of  her  estate  to  answer  the  terms  of  the  bequest] . 

Mr.  Fooks  appeared  for  G.  J.  Bose,  the  residuary  legatee  of  the 
testatrix. 

Mr.  H.  Stevens  for  J.  Bose,  the  father  and  T.  J.  Bose,  the 
son  and  infant. 
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KiNDERSLEY,  V.-C.  [after  disposing  of  certain  questions  which  are      Bionall 
not  included  in  this  report,  said]:  Ross. 

r  29 1 

Then  we  come  to  the  question  as  to  the  Bank  stock.  Tlie 
words  are,  **  To  Thomas  James  Rose  the  sum  of  1001.  Bank 
stock  when  he  attains  the  age  of  twenty-one  years."  Stopping 
there,  it  is  quite  clear  that  is  a  gift  of  something  to  Thomas 
James  Bose  which  she  designates  as  1001.  Bank  stock,  con- 
tingent upon  his  attaining  his  age  of  twenty-one  years,  when  it 
would  become  absolutely  his;  and  then  upon  his  death  under 
twenty-one  it  was  to  go  to  the  testatrix's  grandson  James  Bose.  On 
the  death  of  Thomas  J.  Bose  the  expression  is  general.  According 
to  the  plain  rule  of  construction,  if  a  sum  of  money  is  given  to  one 
upon  attaining  twenty-one  years  of  age,  and  on  his  death  to  another, 
it  means  on  his  death  under  twenty-one.  If  he  dies  under  twenty- 
one,  then  it  would  go  absolutely  to  James  Bose,  the  grandson. 
Then  the  question  is,  what  is  1002.  Bank  stock  ?  It  is  said  that 
this  is  not  a  specific  legacy,  as  there  is  no  Bank  stock  of  the  testa- 
trix's existing.  Now,  one  plain  mode  of  construction  is,  that  any 
term  used  by  a  testator  is  to  receive  its  ordinary  meaning  unless 
controuled  by  the  context,  and  shown  to  be  used  in  a  different  sense 
to  its  primary  meaning.  It  is  well-known  that  the  term  ''  Bank 
stock  "  has  a  distinct  meaning.  There  is  a  stock  at  the  Bank  of 
England  designated  by  the  term  ''Bank  stock,"  and  that  term  is 
quite  well  understood.  The  Court  is  in  the  habit  of  dealing  with 
it,  and  the  term  is  commonly  used  by  testators,  and  the  stock  can 
at  all  times  be  purchased.  Therefore  the  primary  meaning  is  lOOZ. 
Bank  stock.  Is  there  anything  then  to  controul  that  meaning  ?  I 
see  nothing  whatever  except  this,  that  the  testatrix  had  no  Bank 
stock,  although  she  had  a  certain  quantity  of  Bank  Annuities. 
There  is  nothing  in  the  context  to  show  that  she  had  any  stock 
which  she  meant  to  signify  as  Bank  stock.  If  the  legacy  had  been 
specific— 'if  the  testatrix  had  used  the  term  my  Bank  stock,  that 
would  have  made  a  difference,  but  still  it  would  have  been  difficult 
to  say  that  she  intended  to  give  either  part  of  her  Bank  Annuities. 
It  is  just  the  same  as  if  she  had  said  lOOZ.  of  any  other  stock.  East 
India  stock,  for  instance,  or  any  stock  which  she  was  not  possessed 
of.  The  effect  of  such  a  gift  would  be,  that  not  being  specific,  the 
legacy  must  be  made  good  out  of  the  general  assets  of  the  testatrix. 

[Decree  accordingly J\ 
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[121] 


HINTON  V.  GALLI. 

(24  L.  J.  Ch.  121 ;  S.  0.  2  Eq.  R.  479.) 

A  reoeiver  may  be  appointed  to  collect  personal  estate  in  a  foreign 
country,  and  not  only  to  get  in  rents,  but  also  to  sell  the  real  estates  in 
that  country  and  receive  the  produce  thereof  when  sold. 

This  was  a  motion  for  a  receiver  to  get  in  the  outstanding  personal 
estate  and  effects  of  Charles  Galli,  deceased,  and  also  to  receive  the 
rents  and  profits  of  some  real  estate  in  Italy  or  elsewhere,  together 
with  the  produce  that  might  arise  from  the  sale  of  certain  real 
estate  in  Italy,  and  to  allow  him  a  salary  for  his  care  and  pains, 
such  person  first  giving  security  duly  to  account. 

The  suit  was  instituted  on  behalf  of  creditors. 

Mr.  W.  J.  Bovill,  in  support  of  the  motion.     *     *     * 

Mr,  Southgate,  for  the  defendant : 
All  parties  desire  that  a  receiver  should  be  appointed. 

The  Master  of  the  Bolls: 

The  application  is  novel.  I  should  be  satisfied  that  the  order  will 
not  be  inoperative. 

Mr.  Munro,  the  Registrar,  produced  two  extracts  from  the  Regis- 
trar's books :  the  one  of  an  order  made  on  the  I4th  of  November, 
1723,  in  a  cause  of  Bland  v.  Ooodicin  (i),  in  which  the  Lord  Chan- 
CELLOB  referred  it  to  the  Master  to  appoint  a  proper  person  or  persons 
to  endeavour  to  get  in  a  debt  due  from  the  Czar  of  Muscovy ;  and 
the  other  of  an  order  made  on  the  20th  of  May,  1766,  in  a  cause  of 
Drewry  v.  Darwin  (2),  in  which  Sir  Thomas  Sbwbll  referred  it  to 
the  Master  to  approve  of  a  proper  person  or  persons  living  or 
residing  at  or  near  Naples,  to  collect  in  at  Naples,  or  in  any  other 
parts  of  Italy,  the  estate  and  effects  of  the  testator  Sir  Nathaniel 
Thorold,  and  to  see  the  same  properly  secured  and  transmitted  to 
England  to  be  disposed  of  upon  the  trusts  of  his  will,  and  to  litigate 
and  contest  any  will  which  might  be  set  up  there,  if  necessary ;  and 
the  Master  was  to  settle  a  proper  instrument  to  be  executed  by  the 
plaintiff  to  such  person  so  to  be  appointed  for  the  purposes  above 
mentioned. 

The  Master  of  the  Rolls  made  the  order  in  conformity  with 
that  in  Drewry  v.  Darwin,  and  directed  that,  if  found  expedient,  the 
(1)  A.  1723,  fol.  35.  (2)  A.  1765,  fol.  252. 
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receiver  should  be  authorized  to  appoint  an  agent  in  Italy,  and  that  Hinton 
the  executor  should  have  the  power  to  execute  any  instrument  to  galli. 
enable  the  agent  to  act. 

AKM8TK0NG   v.   8T0CKHAM  (i).  i«s^- 

(24  L.  J.  Oh.  176;  S.  C.  3  Eq.  E.  130.)  

Stuart, 
A  petition  by  A.,  resident  in  a  British  colony,  that  a  sum  of  money  might  V.-C. 

be  paid  to  his  agent  appointed  by  his  power  of  attorney.    A  power  of        r  ^q  i 
attorney  to  that  effect  was  executed  by  A.  in  the  presence  of  a  notary 
public  resident  in  the  colony,  who  certified  the  signature  by  his  ofiidal 
seal :  Held,  that  such  authority  was  sufficient  under  the  22nd  section  of 
the  Chancery  Procedure  Act. 

This  was  the  petition  of  M.  S.  Armstrong,  resident  at  Belize,  in 
the  British  Honduras,  praying  that  a  sum  of  money,  standing  to 
the  credit  of  this  cause,  might  be  paid  to  her  agent  appointed  by 
power  of  attorney. 

A  power  of  attorney  was  executed  by  the  petitioner,  and  attested 
by  witnesses  in  the  presence  of  a  notary  public,  who  certified  to 
that  effect  under  his  hand  and  official  seal ;  and  there  was  an 
affidavit  of  a  person  resident  in  this  country,  that  the  person  so 
stating  himself  to  be  a  notary  public  was  such,  and  verifying  his 
handwriting. 

The  22nd  section  of  the  15  &  16  Vict.  c.  86,  declares  that  all 
pleas,  answers,  disclaimers,  examinations,  affidavits,  declarations, 
affirmations,  and  attestations  of  honour  in  matters  depending  in 
the  Court  of  Chancery,  and  also  acknowledgments  for  enrolling 
any  deed  in  the  said  Court,  shall  and  may  be  sworn  and 
taken  in  any  colony  under  the  dominion  of  her  Majesty  in 
foreign  parts,  before  any  notary  public;  and  the  Judges  of  the 
Court  of  Chancery  shall  take  judicial  notice  of  the  seal  or  signature 
of  any  such  notary  public  attached,  appended,  or  subscribed  to  any 
such  pleas,  answers,  disclaimers,  examinations,  affidavits,  affirma- 
tions, attestations  of  honour,  declarations,  acknowledgments,  or 
other  documents  to  be  used  in  the  said  Court. 

Mr.  Mott,  for  the  petitioner,  referred  to  the  above-mentioned 
section,  and  submitted  that  the  authority  produced  was  sufficient 
to  authorize  the  Court  to  make  an  order  according  to  the  prayer  of 
the  petition. 

(1)  Followed  in  Brooke  v.  Brooke  Ord.  XXXVIII.  r.  6,  which  omits 
(1881)  17  Ch.  D.  833,  50  L.  J.  CM  the  words  "to  be  used  in  the  said 
528,  44  L.  T.  512 ;  see  now  E.  S.  U       Court."— 0.  A.  S. 
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ABMttTBONo       Stuart,  V.-C.   said   that  he   thought  that,  under  the  general 
Stockmam.    words,  ''  or    other    documents,"   used  in   the  section,   the  order 
might  be  made. 


18W.  PEEKY   V.   WALKER. 

Feb.  24. 
(24  L.  J.  Ch.  319—321  ;  S.  C.  3  Eq.  E.  721  ;  1  Jur.  N.  S.  746;  3  W.  R  3H.) 

y  Q    *  A  lease  was  made  to  A.  of  property  described  as  aU  that  piece  of  land, 

r  '-ilQ  1  ^^'*  ^^^  ^^  messuages   and  buildings  thereon  erected.    The  lease  con- 

tained a  coyenaut  by  A.  to  keep  the  messuages,  &c.  in  repair,  and  a  clause 
of  forfeiture  on  breach  of  the  covenant.  A.  mortgaged  this  property,  by 
way  of  under-lease,  together  with  other  property,  to  B.  The  mortgage 
deed  contained  a  power  of  sale  and  powers  for  B.  to  expend  all  monies  to 
be  received  by  him  under  the  deed  in  repaira,  and  a  covenant  by  A.  to 
indemnify  B.  against  the  covenants  in  the  lease  until  possession  taken  by 
him.  At  the  time  of  the  mortgage  the  buildings  on  the  demised  land 
consisted  of  carcases  of  houses  only.  B.  entered  into  possession  of  the 
property  comprised  in  the  lease,  but  neither  sold  it  nor  completed  the 
houses,  which  were  taken  by  the  landloid  under  the  clause  of  forfeiture  : 
Held,  that  B.  was  liable  to  A.  in  respect  of  the  forfeiture  of  the  lease. 

By  a  lease,  dated  the  1st  of  July,  1828,  B.  Gossip  demised  to 
Mr.  Hemmings  a  piece  of  land  therein  described,  ''  with  the 
messuage  and  buildings  thereon  erected,*'  for  the  term  of  eighty 
years  at  the  rent  therein  mentioned.  In  this  lease  it  was  declared 
that,  "  if  the  rent  thereby  reserved,  or  any  part  thereof,  should  at 
any  lime  be  in  arrear  and  not  paid  within  two  calendar  months 
after  the  same  should  have  become  due  and  demanded  by  such 
notice  as  therein  mentioned,  or,  if  the  said  messuage  and  buildings 
should  be  suffered  to  be  dilapidated  or  out  of  repair  to  the  value  of 
bOl.  or  upwards,  and  the  same  should  not  be  repaired  within  three 
calendar  months  after  notice,  it  should  be  lawful  for  the  said 
B.  Gossip,  his  executors,  administrators  or  assigns,  to  re-enter  into 
the  said  premises  as  in  his  and  their  former  estate.'* 

This  lease  was  assigned  to  Mr.  Perry,  the  plaintiff. 

By  another  lease  of  the  same  date,  B.  Gossip  demised  to  Mr.  Perry 

[  •320  ]      another  piece  of  land,  '^  with  the  messuage  and  ^buildings  thereon 

erected  "  for  the  term  of  eighty  years  at  the  rent  therein  mentioned. 

This  lease  contained  a  similar  clause  of  forfeiture  to  that  contained 

in  the  other  lease. 

At  the  date  of  the  mortgage  hereinafter  stated  Mr.  Perry  was 
entitled  to  both  leases.  Although  it  was  stated  in  the  leases  that 
messuages  and  buildings  had  been  erected  on  the  demised  pieces  of 
land,  there  were,  at  the  date  of  the  mortgage,  carcases  only  standing 
thereon. 
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By  a  mortgage,  dated  the  16th  of  March,  1829,  Mr.  Perry  mortgaged  Pkbby 
these  leases,  by  way  of  under-lease,  together  with  other  leasehold  walkea. 
property,  to  Mr.  Walker,  to  secure  the  sums  therein  stated  to  be 
due  from  Mr.  Perry  to  Mr.  Walker.  The  mortgage  deed  contained 
a  covenant  by  Mr.  Ferry  that,  until  possession  was  taken  by 
Mr.  Walker,  he  (Mr.  Perry)  would  pay  the  rents  and  perform  the 
covenants  contained  in  the  leases,  and  indemnify  Mr.  Walker  in 
respect  of  them.  The  deed  also  contained  a  power  of  sale  of  all 
the  property  included  in  the  mortgage,  and  provisions  enabling 
Mr.  Walker  to  apply  any  monies  to  be  received  from  the  sale  of  any 
part  of  the  property,  and  the  rents  and  profits  and  income  of  the 
property  in  repaying  himself  whatever  he  should  expend  in  paying 
the  ground-rents  and  in  repairs  of  the  property  included  in  the 
leases. 

Mr.  Walker  entered  into  possession  of  the  property  comprised  in 
the  above-mentioned  leases.  At  the  time  that  he  took  possession 
the  carcases  might  have  been  converted  into  houses  fit  for  letting 
at  the  expense  of  about  250/. 

Mr.  Walker  made  no  attempt  to  sell  the  carcases  under  the 
power  of  sale,  and  did  not  take  any  steps  towards  completing  them 
and  rendering  them  fit  for  letting  or  habitation,  but  abandoned  the 
property.  He  did  not  even  give  any  notice  to  Mr.  Perry  of  such  his 
intention.  The  consequence  of  the  property  having  been  so  dealt 
with  by  Mr.  Walker  was,  that  the  lessor  took  advantage  of  the 
clauses  of  forfeiture  contained  in  the  leases,  and  resumed  possession 
of  the  property.  The  houses  were  subsequently  completed,  and  let 
at  822.  a  year  each. 

By  a  decree  made  in  this  cause,  which  was  instituted  by 
Mr.  Perry  against  Mr.  Walker  for  an  account  of  their  various 
dealings  together,  it  was  ordered  that  an  account  should  be  taken 
of  the  rents  and  profits  of  the  mortgaged  property  received  by 
Mr.  Walker,  or  which,  but  for  his  wilful  default,  he  might  have 
received ;  and  that  an  inquiry  should  be  made  as  to  the  leases 
which  had  been  forfeited. 

The  Master,  by  his  report,  stated  the  circumstances  above 
mentioned,  but  did  not  charge  Mr.  Walker  with  any  sum  in  respect 
of  the  forfeiture  of  the  leases. 

Exceptions  were  taken  by  the  plaintiff  to  the  Master's  report,  on 
the  ground  of  his  not  having  charged  Mr.  Walker. 

Mr.  MidinSy  Mr.  Craig  and  Mr.  (roren,  for  the  exceptions. 
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Pbbbt  Mr.  Wigram  and  Mr.  Cole,  for  the  defendant, 

r. 
Walkeb. 

Stuart,  V.-C,  said  that  his  impression  was  that  this  was  a  case 

of  wilful  default ;  especially  when  the  terms  of  the  mortgage  deed 
were  considered.    The  original  demises  treated  the  houses  as  then 
finished.    This  was  not  unusual  in  such  cases,  and  the  covenants 
in  the  leases  to  uphold,  maintain  and  repair,  taken  in  connexion 
with  the  state  of  the  property,  he  thought,  amounted  to  covenants 
to  complete.    Reliance  had  been  laid  by  the  defendant's  counsel  on 
the  covenant  contained  in  the  mortgage  deed  that,  until  possession 
was  taken   by  the  defendant,  the  plaintiff  would  pay  the  rent, 
perform  the  covenants  and  indemnify  the  defendant  against  them, 
and  an  attempt  was  made  to  read  these  words  as  applicable  to  the 
everft  of  possession  taken.     He  thought  that  this  was  not  so.     The 
covenants  must  be  read  so  as  to  be  consistent,  and  he  thought  that 
this  particular  covenant  was  not  binding  on  the  mortgagor  after  the 
mortgagee  had  taken  possession.    His  construction  was,  that  the 
defendant  took  possession  under  the  usual  responsibilities  of  a 
mortgagee  to  preserve  the  property.    It  could  not  be  a  proper  mode 
of  dealing  with  the  property  to  allow  the  leases  to  be  forfeited 
without  any  effort  to  sell.     The  defendant,  as  mortgagee  in  pos- 
session,  would    have  been    justified  in   performing  any  of  the 
covenants  or  in  doing  any  of  the  acts  which  the  plaintiff  might  or 
[  *32i  ]       could  have  *done.     There  was  no  principle  of  this  Court  that  a 
mortgagee  entering  into  possession  of  a  leasehold  was  not  bound 
to  fulfil  the  covenants  in  the  lease.    A  mortgagee  in  possession 
was  bound  to  act  as  a  provident  owner.    It  would  have  been  the 
act  of  a  provident  person  to  have  completed  these  houses,  or,  at  all 
events,  to  have  sold  them.     His  conclusion  was,  that  the  defendant 
was  chargeable  in  respect  of  these  houses. 

Some  discussion  then  took  place  as  to  the  principle  upon  which 
Mr.  Walker  was  to  be  charged.  A  sum  was  afterwards  agreed  upon 
between  the  parties  to  be  allowed  to  Mr.  Perry. 


Voti*  CI.] 
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MILLKR  V.   CHAPMAN. 

(24  L.  J.  Ch.  409— ilO;  8.  C.  3  W.  E»  300.) 

A  direciion  in  a  will  that  trustees  should  '*  divide  "  a  reversionary  fund 
equally  between  a  testator's  children  living  at  the  decease  of  the  tenant  for 
life,  **  or  such  others  as  would  have  been  entitled  to  it  at  the  death  of  their 
parents  "  :  Ueld,  ilot  to  include  a  gi'andchild  whose  father  died  aft^r  the 
testator,  but  before  the  tenant  for  life; 

Samubl  Bryan  Troughton,  by  hia  will,  dated  the  26th  of  October, 
1795,  gave  and  bequeathed  all  his  property  whatsoever  and  where- 
soever to  trustees  upon  trust  to  convert  the  same,  and  after  payment 
of  his  debts,  funeral  and  testamentary  expenses,  to  invest  the 
residue  in  the  funds  or  upon  mortgage,  and  to  pay  the  interest 
thereof  to  his  sister  Ann  Troughton  for  her  life  for  her  separate 
use,  and  after  her  decease  to  pay  the  interest  to  her  children,  and 
upon  failure  of  issue  to  permit  her  husband  to  receive  the  interest 
and  dividends  during  his  life;  and  after  his  decease  the  testator 
bequeathed  the  whole  of  the  said  trust  monies  to  his  nephew 
Richard  Chapman,  his  executors,  administrators  and  assigns,  to 
and  for  his  own  use  and  benefit. 

The  testator  died  in  the  year  1797,  leaving  the  said  Ann  Troughton 
and  Bichard  Chapman  him  surviving. 

In  1797  Ann  Troughton  married  Charles  Hill. 

Bichard  Chapman  by  his  will,  dated  the  11th  of  July,  1816, 
directed  as  follows :  "It  is  my  further  will  that  the  whole  of  the 
property,  from  whatever  it  may  arise,  left  by  the  will  of  the  late 
Samuel  Bryan  Troughton,  and  coming  to  me  and  my  heirs  at 
the  death  of  Lieutenant-Colonel  and  Ann  Hill  his  wife,  to  whom 
it  was  left  for  life,  they  having  no  legal  issue,  be  divided  equally, 
share  and  share  ahke,  between  my  children  living  at  the  time 
of  their  decease,  or  such  others  lawfully  begotten  as  would  have 
been  entitled  to  it  at  the  death  of  their  parents." 

Bichard  Chapman  died  in  1816,  leaving  four  children  him 
surviving. 

Charles  Hill  died  in  1819,  leaving  Ann  his  wife  surviving,  and 
she  died  in  March,  1854,  without  ever  having  had  any  issue. 

One  of  the  four  children  of  Bichard  Chapman  died  in  1846, 
unmarried,  and  another  died  in  1840,  leaving  the  defendant,  James 
Chapman,  his  only  child,  him  surviving. 

This  bill  was  filed  by  the  two  surviving  children  of  Bichard 
Chapman  claiming  to  be  entitled  to  the  whole  of  the  interest  taken 
by  their  father  under  the  will  of  S.  B.  Troughton,  to  the  exclusion 
of  the  defendant,  James  Chapman. 

R.R. — VOL.  CI.  55 
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MiLLEB  Mr.  li.  Palmer  and  Mr,  Smrage,  for  the  plaintiffs : 

r. 

Chapman.  This  will  does  not  substitute  issue  for  their  parents.  The  gift 
was  to  children  living  at  the  death  of  the  tenant  for  life ;  but  the 
gift  in  the  alternative  is  altogether  uncertain.  The  children,  there- 
fore, living  at  the  decease  of  the  tenant  for  life  are  entitled  to  the 
whole  fund :  Thomason  v.  Moses  (1),  Lowndes  v.  Stone  (2). 

Mr,  FoUett  and  De  Oex,  for  the  defendant : 

A  slight  inaccuracy  of  expression  will  not  avoid  a  gift  in  the  face 
of  a  clear  intention.  There  was  a  clear  bequest  to  substitute  the 
issue  of  children  dying  in  the  life  of  the  tenant  for  life.  The  gift 
cannot  be  void  in  the  last  part  alone ;  if  it  fails  at  all,  it  must  be 
altogether:  Oittings  v.  M'Dermott(^),  Jai-vis  v.  Pond  (4),  Giles  v. 
Oiles(6)y  Montague  v.  NuceUa{€)^  Bennett  v.  Merrinian(7), 

The  MAstBR  of  the  Bolls: 

With  great  reluctance  I  come  to  the  conclusion  that  the  defendant 
is  excluded.  Attaching  any  meaning  to  the  words  used  by  the 
testator,  it  must  be  such  as  to  exclude  the  children  of  a  child  who 
died  before  the  death  of  the  tenant  for  life.  Certainly  the  Court 
[  •410  ]  cannot  *read  this  as  void  on  account  of  obscurity,  as  in  Longtnore  v. 
Broom,  on  the  ground  that  it  is  given  to  one  person  or  to  another, 
because  the  meaning  of  the  second  sentence  clearly  applies  to  issue 
in  case  of  the  death  of  the  previous  taker,  and  therefore  no  sub- 
stitution. If  the  clause  had  run  thus,  "  The  property  to  be  divided 
equally,  share  and  share  alike,  between  my  children  or  such  others 
lawfully  begotten  as  would  have  been  entitled  to  it  at  the  death  of 
the  parents,"  then  the  difficulty  in  the  way  of  the  defendant's 
taking  would  not  have  arisen.  The  period  of  division  m  that  case 
being  upon  the  death  of  the  testator,  all  his  children  then  living 
would  have  been  entitled;  and  if  any  died  before  the  tenant  for  life, 
leaving  children,  then  those  children  would  have  been  entitled 
to  take  their  parent's  share.  If  I  come  to  that  conclusion  upon  the 
words  "  my  children  or  such  others  lawfully  begotten,"  why  is  the 
Court  not  to  come  to  the  same  conclusion  as  to  the  meaning  of  the 
substituted  words,  when  the  words  "living  at  the  time  of  the 
decease,"  &c.  are  added?    There  is  a  class  defined.    It  is  not  **  my 

(1)  59  E.  B.  421  (5  Beav.  77).  (o)  42  E.  E.  405  (8  Sim.  360). 

(2)  4  E,  E.  316  (4  Ves.  648).  (6)  26  E.  E.  25  (1  Euss.  165). 

(3)  39  B.  E.  139  (2  My.  &  K.  69).  (7)  63  E.  E.  110  (6  Beav.  360). 

(4)  47  B.  B.  309  (9  Sim.  549). 
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children  *'  generiUly  who  are  to  take ;  but  "  my  children  living  at       Miller 

the  time  of  the  decease  of  the  tenant  for  life,  or  such  issue  of  them     chapmak. 

as  would  have  been  entitled  in  case  of  their  death,  at  the  death  of 

their  parent."    It  has  been  suggested  that  that  could  have  no 

operation ;  but  it  is  clear  that  it  would  have  had  an  operation  if 

the  testator  had  survived  the  tenant  for  life,  and  in  the  interval 

between  the  death  of  the  tenant  for  life  and  the  death  of  the  testator 

one  of  the  children  had  died  leaving  children.    Here  would  then  have 

been  a  class  to  be  ascertained,  that  is,  the  children  living  at  the 

time  of  the  decease  of  the  tenant  for  life,  or  if  they  died  before  the 

testator,  leaving  issue,  their  issue  were  to  stand  in  their  parentis 

place.     The  cases  referred  to  do  not  apply  to  this  case,  for  this 

reason:  in   the  first  part  of  the  disposition  the  gift  was  limited 

to  children  living  at  the  decease  of  the  tenant  for  life;  and   the 

subsequent  part  of  the  gift  includes  children  of  children  who  had 

died  before   the  period,  notwithstanding  the  first  part  limited  it 

to  that  period.     The  testator  in  this  case  has  determined  the  class 

to  take  at  the  time  of  the  decease  of  the  tenant  for  life.    If  it  should 

happen  that  one  of  these  children  should  die,  leaving  issue,  before 

the  time  when  the  funds  were  to  be  divided,  which  could  only  occur 

in  the  event  of  his  surviving  the  tenant  for  life,  then  they  were  to 

take  the  parent's  share.     This  is  the  only  rational  construction  I 

can  put  upon  this  clause  of  tlie  will.     I  cannot  make  a  will  for  the 

testator,  by  supposing  it  more  rational  for  him  to  give  something 

which  he  does  not.    As  in  Giles  v.  Giles,  it  is  therefore  not  possible 

to  include  the  defendant ;  but  as  the  obscurity  of  the  will  rendered 

these  proceedings  necessary,  the  costs  of  all  parties  must  come  out 

of  the  estate. 


1)0. 


[Ori  appeal,  their  Lordships  stated  that  they  took  a  view  of  the         i85 
disputed  clauses  of  the  will  which  rendered  it  unnecessary  to  express       f^t-h^s 
any  opinion  upon  the  point  decided  by  the  Master  of  the  Rolls, 
whose  decree  would  be  upheld.] 

Ajypeal  dismissed. 


POTTEE  V.  KICHAKDS.  is-. 

Feb,  16. 
(24  L.  J.  Ch.  488-490;  S.  C.  1  Jur.  N.  S.  462;  3  W.  R.  266.)  

A  testator  directed  his  trustees  to  pay  an  annuity  to  a  single  woman,  by      indbu«lry. 
whom  he  had  had  an  illegitimate  child,  during  her  life,  provided  that  she         p  4Q^  i 
should  continue  single,  and  that  she  should  neither  cohabit  nor  have  connexion 
with  any  man  ;  his  reason  being  that  if  she  were  to  marry  her  child  would 
be  neglected ;  and  for  a  further  reason,  that  no  man   should  have  the 

56—2 
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Potter  spending  of  his  hard-earned  money.    The  annuitant  haying  married,  it 

f>.  was  held,  that  the  proviso  against  marriage  was  valid,  the  condition  being 

Richards.  incorporated  with  the  gift,  and  the  object  being  to  protect  the  child  of  the 

testator. 

William  Richards,  by  his  will,  dated  the  9th  of  October,  1828, 

devised  and  bequeathed  the  residue  of  his  real  and  personal  estate 

to  his  executors,  their  heirs,  executors,  administrators  and  assigns, 

upon  trust  to  sell  and  convert  into  money,  and  to  stand  possessed  of 

the  proceeds  upon  trust  to  invest  the  same  in  Government  securities, 

and  pay  the  dividends  to  his  wife  for  life,  and  after  her  decease  to 

pay  various  legacies,  and  amongst  others,  to  Jane  Potter,  spinster, 

the  dividends  of  2,000/.  stock  in  the  fund  called  the  New  42.  per 

Cents.,  to  be  payable  and  paid  to  her  by  four  quarterly  instalments 

during  such  part  of  her  natural  life  as  she  should  continue  single 

and  unmarried,  and  provided  that  as  long  as  she  Uved  she  resided 

in  her  native  place,  Hythe,  but  should  she  marry  then  the  annuity 

was  to  cease;  and  subject  as  aforesaid  the  testator  devised  and 

bequeathed  the  residue  of  his  property  and  stock  from  which  the 

annuities  should  be  payable  as  the  several  annuitants  should  depart 

this  life,  to  Oscar  Potter,  his  heirs,  executors,  administrators  and 

assigns  absolutely :  and  in  case  the  said  Oscar  Potter  should  die 

under  twenty-one,  and  without  leaving  issue,  and  subject  to  the 

life  interest  of  his  wife,  he  gave  to  Jane  Potter  an  additional  annuity 

of  50/.  during  such  part  of  her  life  as  she  should  continue  single  and 

uumarried;  and  in  the  event  of  her  marriage,  he  gave  all  the 

dividends  of  the  residue  of  his  property,  and  of  the  principal  sums 

yielding  such  annuities,  subject  to  the  annuities  and  payments  so 

long  as  they  should  continue  to  Mark  Bichards ;  and  after  his 

decease  and  that  of  his  wife  and  Oscar  Potter  under  twenty-one,  and 

without  leaving  issue,  he  gave  to  his  niece  Anne  Saithill  a  third  of 

the  residue  of  his  stock  yielding  the  annuities ;  and  in  the  event  of 

her  death  then  to  her  children  in  manner  therein  mentioned ;  and 

the  remaining  two-thirds  he  gave  to  the  children  of  his  brother  John 

Bichards  as  therein  mentioned.    The  testator  made  four  codicils. 

The  first  did  not  affect  this  question.    By  the  second  the  testator 

revoked  that  part  of  his  will  wherein  he  had  given  to  Jane  Potter 

an  annuity ;  but  he  nevertheless  consented  that  she  should  enjoy  the 

same  during  her  life,  provided  she  should  comply  strictly  to  such 

r  *489  ]       restrictions  as  he  had  by  his  will  set  forth,  viz.  that  *she  should 

always  remain  single ;  that  she  should  neither  cohabit  with  nor  have 

connexion  with  any  man ;  and  that  so  long  as  she  should  live  she 

should  reside  in  her  native  place  Hythe  for  two  reasons :  if  she  wer  e 
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to  marry,  her  child  would  be  neglected ;  the  other  was,  that  no  man  Potter 
should  have  the  spending  of  any  part  of  his  (the  testator's)  hard-  Richards. 
earned  money;  in  either  case  if  it  could  be  clearly  proved  against 
her,  from  that  day  the  annuity  should  cease  to  be  paid  to  her,  and 
the  said  annuity  should  immediately  be  transferred  to  his  brother 
Mark  Bichards  during  his  life,  and  afterwards  to  the  said  Oscar 
Potter,  or  otherwise  as  he  had  directed.  The  third  and  fourth 
codicils  did  not  affect  the  present  question. 

The  child  spoken  of  as  being  the  child  of  Jane  Potter  was  also  the 
illegitimate  child  of  the  testator. 

The  testator  died  in  March,  1830.  In  September,  1888,  Jane 
Potter  intermarried  with  Robert  Harvey  and  ceased  to  reside  at 
Hythe. 

This  suit  was  instituted  to  administer  the  testator's  estate,  and  a 
petition  was  now  presented  by  some  of  the  residuary  legatees  under 
the  will,  praying,  amongst  other  things,  that  it  might  be  declared  that 
the  annuity  to  Jane  Potter  was  forfeited  by  reason  of  her  having 
married  a  second  time  (l),  and  having  ceased  to  reside  at  Hythe. 

M7\  Bagahawef  in  support  of  the  petition,  contended  that  the 
proviso  containing  the  restriction  upon  Mrs.  Harvey's  marriage  was 
valid.  It  was  true  that  a  restraint  upon  marriage  generally  was 
considered  to  be  contrary  to  public  policy,  and  was  therefore  illegal ; 
but  here  there  was  a  particular  reason  given  for  the  restraint,  that 
if  she  were  to  marry,  her  child,  who  was,  in  fact,  the  testator's 
child  also,  would  be  neglected.  Under  such  circumstances,  the 
proviso  came  within  the  fair  limits  of  restraint,  and  must  be  held  to 
be  valid.     (The  following  case  was  cited :  Webb  v.  Grace  (2).) 

Mr.  Giffard,  for  Mrs.  Harvey,  submitted  that  this  proviso  was  a 
distinct  restraint  upon  marriage,  and,  as  such,  was  invalid.  It  was 
a  general  prohibition  against  marriage.  The  annuity  was  given  to 
her  for  life  provided  she  should  remain  single,  but  if  it  could  be 
proved  against  her  that  she  had  married  or  cohabited  with  any  man, 
then  the  annuity  was  to  cease.  This  condition  came  directly  within 
the  class  of  cases  in  which  it  had  been  held  that  a  restraint  on 
marriage  was  invalid.  The  direction  as  to  her  residing  at  Hythe 
was  also  invalid,  and  could  not  be  sustained.  (The  following  cases 
were  cited  :  Fillingham  v.  Bromley  (3),  Morley  v.  Rennoldson  (4).) 

(1)   [Sic.     It  may  be  conjectured         (2)  78  R.  E.  252  (2  Ph.  701). 
tliat   there   had   been    some    invalid  (3)  24  B.  R.  136  (T.  &  E.  530). 

marriage  ceremony.— P.  P.]  (4)  62  R.  R.  236  (2  Hare,  570). 
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POTTEB         EiNDEBSLBT,  V.-C.  : 

r, 

Richards.  I  am  afraid  I  must  hold  the  proviso  to  be  operative.  It  is  a  gift 
of  this  annuity  during  the  life  of  Jane  Potter  provided  she  remains 
single ;  and  the  reason  of  that  proviso  being  inserted  is  explained  by 
the  testator  himself  in  the  codicil,  that  if  she  married,  then  her 
child,  who  was  the  illegitimate  child  of  the  testator,  would  be 
neglected.  He,  therefore,  introduces  this  proviso  with  the  object  of 
preventing  the  child  from  being  neglected,  and  that  condition  is, 
I  think,  incorporated  with  the  gift;  and  my  opinion  is,  that  on 
that  ground  it  would  be  good.  A  proviso  of  this  nature  is  only 
considered  to  be  bad  when  it  is  in  derogation  of  the  previous  estate, 
and  not  when  it  is  annexed  to  the  gift ;  but,  in  fact,  the  policy  of 
the  law  is  as  much  violated  by  saying  that  a  woman  shall  only  retain 
an  annuity  so  long  as  she  remains  single,  as  by  saying  that  it  shall 
cease  upon  that  woman  being  married.  The  law  as  to  a  restriction 
upon  marriage  is  as  much  violated  in  one  case  as  the  other.  How- 
ever, the  rule  is,  no  doubt,  that  if  there  is  first  an  absolute  gift  and 
then  in  derogation  of  that  gift  a  proviso  in  restriction  of  marriage, 
that  proviso  would  be  bad  as  being  a  restraint  upon  marriage,  and 
therefore  against  the  policy  of  the  law  ;  but  if  the  proviso  is  incor- 
porated in  the  gift  then  it  is  not  void.  I  cannot  myself  see  why 
[  '^DO  ]  there  should  be  *this  distinction.  In  this  case,  however,  there  is 
not  a  mere  wanton  restraint  upon  marriage,  but  the  proviso  is 
inserted  expressly  to  protect  the  child  of  the  testator.  It  is  not 
necessary  to  give  any  opinion  as  to  the  validity  of  the  proviso  about 
residence.  The  two  conditions  are,  in  my  opinion,  quite  distinct, 
and  it  is  not  necessary  to  decide  whether  a  mere  restriction  against 
residence  is  void  for  uncertainty.  The  case  of  Fillingham  v.  Bromley 
was  cited  as  being  a  strong  case  upon  the  subject,  and  I  should 
certainly  hesitate  in  deciding  what  constitutes  a  good  restriction 
upon  a  place  of  residence ;  but  it  is  not  necessary  to  determine  that 
point,  because  I  think  the  first  clause,  providing  for  a  restriction 
against  marriage,  is  valid. 


KlNDBRSfiKY, 
V.-C. 
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LUKEY   r.   HIGGS  (I).  i865. 

^   ^  March  5. 

(24  L.  J.  Ch.  495-^96 ;  S.  C.  1  Jur.  N.  8.  200;  3  W.  R.  306;  25  L.  T.  0.  S.  7.) 

Hardship  as  a  defence  to  specific  performance  at  the  suit  of  a  purchaser. 

The  plaintiff  contracted  to  sell  to  the  defendant  a  piece  of  land  which  r  ,g-  -i 
was  suhject  to  certain  covenants  contained  in  the  original  purchase-deed. 
No  notice  was  given  of  these  covenants  until  after  the  contract  was  signed, 
and  the  defendant  then  refused  to  execute  a  conveyance  containing  such 
covenants:  Held,  in  a  suit  for  specific  performance,  that  the  defendant 
was  hound  to  elect  either  to  rescind  the  contract  or  to  execute  a  conveyance 
with  the  covenants. 

This  was  a  claim  for  specific  performance  of  a  contract  entered 
into  between  the  plaintiffs,  Messrs.  Lukey,  Hunter  and  Dunn,  who 
were  trustees  for  sale  under  the  will  of  Samuel  Jones,  and  the 
defendant  W.  Higgs.  The  plaintiffs  had  contracted  to  sell  to  the 
defendant  a  piece  of  land  eighty-eight  feet  by  forty-eight,  which 
had  belonged  to  the  testator  S.  Jones,  for  building  purposes,  situate 
in  Marlborough  Place,  St.  John's  Wood.  The  contract  between 
the  parties  was  dated  in  May,  1858,  and  contained  the  usual 
stipulation  for  delivery  of  the  abstract.  In  pursuance  of  the 
contract  an  abstract  was  delivered  by  the  plaintiffs,  when  it 
appeared,  for  the  first  time,  that  the  land  was  subject  to  several 
covenants  under  the  conveyances  to  the  testator,  and  ^entered  into  [  *^**>6 1 
by  him,  which  were  to  the  following  effect :  That  the  said  S.  Jones, 
the  testator,  would  keep  the  road  opposite  the  land  to  the  centre 
thereof  in  good  repair,  and  in  default  thereof  that  the  vendor 
should  have  power  to  repair  the  same  and  be  paid  the  expense 
thereof  immediately  afterwards  by  the  said  S.  Jones,  his  heirs  or 
assigns.  It  was  also  covenanted  that  the  said  S.  Jones,  his  heirs 
or  assigns,  should  not  erect  buildings,  except  garden  walls,  within 
twenty-five  feet  of  the  road,  nor  suffer  anything  to  be  done  on  the 
same  which  should  be  a  nuisance  to  the  person  occupying  the 
adjoining  premises,  and  that  all  drainage  should  be  in  a  north-west 
direction. 

When  the  abstract  was  perused  by  counsel,  an  opinion  was  given 
to  the  effect  that  the  defendant  having  notice  of  the  original 
covenants,  would  be  bound  by  them,  and  that  he  would  conse- 
quently be  entitled  to  compensation  in  respect  thereof,  or  possibly 
to  rescind  the  contract.  A  correspondence  upon  the  subject  then 
took  place  between  the  parties;  a  conveyance  was  prepared  on 

(1)  But  the  purchaser's  covenant  in  In  re  Poole  and  Clarke' $  Contract  [1904] 
such  case  should  he  limited  to  the  2  Ch.  173,  73  L.  J.  Ch.  612,  91  L.  T. 
object  of    indemnifying  the    vendor.      273,  C.  A. — 0.  A.  S. 
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LuKET  behalf  of  the  defendant  and  forwarded  to  the  plaintiffs*  solicitor, 
Hioos  ^^<^  introduced  covenants  similar  to  those  contained  in  the  original 
conveyance.  The  defendant  refused  to  execute  the  conveyance  in 
that  form  *  but  the  plaintiffs*  solicitor  insisted  that  these  covenants 
oould  not  materially  affect  the  interests  of  the  defendant ;  that  as 
Marlborough  Place  was  now  a  public  road,  it  was  kept  in  repair  at 
the  public  expense;  and  as  to  the  restriction  against  building 
within  twenty-five  feet  of  the  road,  that  covenant  could  not  injure 
the  defendant,  since  the  other  houses  were  built  at  the  same 
distance,  and  it  would  be  desirable  that  the  line  should  be  kept  by 
all  the  houses.  The  limitations  as  to  drainage  and  nuisances  were 
quite  as  beneficial  to  the  defendant  as  to  any  other  occupiers  of 
houses  in  the  same  place.  The  parties  not  being  able  to  agree, 
this  claim  was  eventually  filed. 

Mr.  Selwyn  and  Mr,  Rasch  appeared  in  support  of  the  claim, 
and  contended  that  after  what  had  taken  place  between  the  parties, 
the  defendant  had  waived  any  right  to  refuse  to  execute  the  con- 
veyance with  these  covenants.  It  was  admitted  that  the  defendant 
would  be  bound  by  the  covenants  upon  purchasing  the  property, 
and  it  was  necessary  for  the  plaintiffs  to  have  them  inserted  in  the 
conveyance  in  order  to  guard  against  any  subsequent  purchaser 
buying  without  notice.  [They  cited  Moxhay  v.  Jnderwick(l), 
Keppell  V.  Bailey  (2),  and  Tidk  v.  Moxhay  (3).] 

Mr,  Chapman  Barber,  for  the  defendant,  submitted,  that  as  no 
notice  whatever  had  been  given  of  these  covenants  to  the  defendant 
before  he  contracted  to  purchase  the  property,  he  could  not  be 
compelled  to  execute  a  conveyance  containing  such  covenants, 

KiNDBRSLEY,  V,-C,  : 

In  the  case  of  Moxhay  v.  Inderwick  the  fact  that  the  purchaser 
would  be  liable  to  certain  covenants  appeared  upon  the  conditions 
of  sale  under  which  the  purchaser  bought  the  property,  although 
there  was  no  stipulation  that  the  purchaser  should  enter  into  such 
covenants.  In  that  case  the  Court  decided  that  the  purchaser, 
having  had  notice  of  what  he  would  be  liable  to,  was  bound  to  elect 
whether  he  would  rescind  the  contract,  or  execute  a  conveyance 
comprising  the  covenants.    In  this  case  the  difference  is,  that  the 

(1)  75  R.  R.  259  (1  De  G.  &  Sm.  258).  (3)  78  R.  R.  289  (2  Ph.  774). 

(2)  31)  R.  R.  2«4  (2  My,  &  K.  517). 
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parchaser  had  no  actual  notice  of  the  liability  until  after  the 
contract  was  executed.  My  opinion  is,  that  since  the  disclosure 
has  been  made  the  parties  are  placed  in  the  same  position  as  if 
there  had  been  original  notice  given ;  and  that  the  purchaser  is 
thrown  back  upon  his  right  either  to  rescind  the  contract,  or  to 
execute  a  conveyance  with  the  covenants.  The  purchaser  has 
professed  his  willingness  to  complete  the  contract,  but  declines  to 
execute  the  covenants.  I  think  he  is  bound  to  elect  which  he 
will  do. 

Mr.  Barber  said  that  the  defendant  would  elect  to  rescind  the 
contract. 

The  claim  was  then  dismissed,  without  costs. 


LUKEY 

r. 

HiGOSL 


DICKENS   V.   UNTHANK. 

(24  L.  J.  Oh.  501-^503  ;  S.  0.  1  Jur.  N.  S.  916;  3  W.  B.  504,) 

A  married  woman  having  a  reversionary  interest  in  leasehold  premises 
joined  with  her  husband  in  levying  a  tine  sur  concessit  of  the  premises, 
which  was  declared  to  enure  as  to  the  reversionary  interest  in  trust  for  the 
husband  absolutely  for  the  residue  of  the  term  for  which  the  premises  were 
holden.  The  existing  term  expired,  and  the  lease  was  several  times 
renewed.  The  wife  survived  her  husband :  Held,  that  the  right  of  renewal 
passed  by  the  fine  with  the  term,  and  the  wife  having  parted  with  all  her 
interest,  the  renewed  term  belonged  to  the  husband's  estate. 

By  the  settlement  made  on  the  marriage  of  James  Bentham  with 
Mary  Scatchard,  in  1815,  certain  freehold,  copyhold  and  leasehold 
estates  in  the  Isle  of  Ely  were  settled,  upon  trust,  for  J.  Bentham, 
for  his  life,  with  remainder  to  Mary  Scatchard  for  her  life,  with 
remainder  to  the  children  *of  the  marriage,  in  such  manner  as 
J.  Bentham  should  by  deed  or  will  appoint;  but  in  case  there 
should  be  no  issue  of  the  marriage,  and  in  case  Mary  Scatchard 
should  survive  her  husband  (both  of  which  events  happened),  then 
upon  trust  as  to  the  freehold  and  copyhold  estates  for  Mary 
Scatchard  in  fee,  with  a  declaration  that  the  trustees  should  stand 
possessed  of  the  leasehold  part  of  the  estate  upon  such  trusts  and 
powers  as  should  best  correspond  with  the  trusts  and  powers  of  the 
freehold  and  copyhold  parts. 

In  1828,  Mr.  and  Mrs.  Bentham  being  desirous  of  re-settling  all 
the  estates  comprised  in  the  settlement,  and  of  limiting  the 
remainder,  in  the  events  which  happened,  to  Mr.  Bentham  in  fee, 
executed  a  deed,  whereby  Mr,  Bentham  covenanted  that  be  and  his 


1865. 
May  29. 

Wood,  V.-C. 

[601] 
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Dickens  wife  would  levy  a  fine  sur  conuzance  de  droit  come  ceo^  &c.,  of  the 
Unthank,  freehold  hereditaments,  and  also  a  fine  rar  concessertint  of  the 
leasehold  parts  of  the  estate,  which  several  fines  were  declared  to 
enure,  after  confirming  the  limitations  anterior  to  the  trusts  for 
Mrs.  Bentham  in  fee,  as  to  the  freehold  estates,  to  the  use  of  James 
Bentham  in  fee,  and  as  to  the  leaseholds,  in  trust  for  J.  Bentham 
absolutely  for  the  residue  of  the  term  of  twenty-one  years,  for 
which  the  same  were  holden. 

The  fines  were  duly  levied  with  proclamations  in  pursuance  of 
this  deed.  The  leasehold  premises  were  held  for  a  term  of  twenty- 
one  years  perpetually  renewable,  and  the  lease  had  been  renewed 
several  times  since  the  fines  were  levied. 

James  Bentham,  by  his  will,  dated  the  12th  of  October,  1830, 
bequeathed  to  his  wife  all  his  personal  estate,  except  the  leasehold 
premises,  free  from  the  payment  of  his  debts,  which  he  charged 
upon  the  real  estate ;  and  he  gave  all  his  messuages,  lands,  tene- 
ments, and  hereditaments,  as  well  leasehold  as  freehold  and 
copyhold,  to  trustees  upon  trust  for  sale  after  his  wife's  decease, 
and  appointed  his  wife  executrix  of  his  will. 

The  testator  died  shortly  after  executing  his  will,  which  was  duly 
proved  by  his  widow,  who  elected  to  take  under  it. 

Mary  Bentham  afterwards  intermarried  with  Dr.  Hatt,  whom 
she  survived,  and  died  in  March,  1888,  having,  by  her  will, 
appointed  the  defendant  Sarah  Finney  her  executrix. 

The  bill  was  filed  for  the  administration  of  the  testator's  estate, 
and  an  inquiry  having  been  directed  at  chambers  of  what  leasehold 
estates  the  testator  was  possessed  at  the  time  of  his  death,  a 
question  arose  as  to  the  efiTect  of  the  fine  sui-  concesserunt  in  vesting 
Mrs.  Bentham *s  reversionary  interest  in  her  husband,  and  was 
adjourned  by  the  chief  clerk  for  discussion  in  open  Court. 

Mr.  Ilolt  and  Mr.  Cairns,  for  the  parties  claiming  under  the 
will  of  Mr.  Bentham,  contended  that  the  case  of  Duberley  v.  Day  (i) 
was  distinguishable  from  the  present,  inasmuch  as  in  that  case 
there  was  no  fine.  In  this  case,  the  wife  by  joining  in  the  fine  had 
barred  all  her  interest  in  the  premises.  [They  also  referred  to 
Donne  v.  Hart  (2)  and  other  authorities  on  the  old  law  of  husband 
and  wife.] 

Mr.    Daniel   and    Mr.    Sun-age,    for    the    representative    of 
Mrs.  Hatt,  argued  that  the  fine  only  affected  the  leaseholds  for  the 
(1 )  96  B.  B.  17  (16  Beav.  33).  (2)  34  B.  B.  1 14  (2  Buss.  &  My.  360). 
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residue  of  the  then  existing  tenn,  which  expired  in  1842,  that  being 
the  only  estate  created  by  the  fine.  [They  cited  Helps  v.  Here- 
ford (i),  Doe  V.  Martyn  (2),  Doe  v.  Oliver  (3),  and  other  cases.] 

Wood,  V.-C.  : 

It  is  plain  to  me  that  this  lady,  being  entitled  to  the  existing 
lease  and  the  renewals,  when  she  parts  with  her  whole  interest  in 
the  lease,  parts  also  with  all  the  fruits  arising  from  the  right  which 
she  was  able  to  exercise  of  obtaining  a  renewal  from  the  Dean  and 
Chapter.  Her  equitable  title  in  the  term  passed  by  the  *fine. 
What  she  passed  was  all  her  right,  both  legal  and  equitable,  in  the 
term,  and  one  of  those  rights  so  passed  was  the  benefit  of  renewal. 
The  entire  right  to  renewal  is  founded  on  a  lease  capable  of 
renewal,  and  that  lease  passed  under  the  fine  to  the  husband.  It 
has  become  impossible  for  the  trustees  of  the  original  settlement  to 
exercise  the  right  of  renewal,  for  the  whole  interest  was  transferred 
away  from  their  hands,  and  the  only  persons  who  could  renew 
would  be  the  persons  who  took  the  interest.  I  must,  therefore, 
declare  that  the  leaseholds  were  part  of  the  testator's  estate. 


Dickens 

r. 
Cnthank 


[  Tm  ] 


EETD  V.   KENRICK(4). 

(24  L.  J.  Ch.  o03~o(M  ;  3  Eq.  R.  1031 ;  25  L.  T.  0.  S.  193.) 

By  a  marriage  settlement  made  between  A.  (the  intended  husband)  of  the 
first  part,  B.  (the  intended  wife)  of  the  second  pai-t,  and  C.  and  D.  (the 
trustees)  of  the  third  part,  cei*tain  property  therein  mentioned  was  settled 
on  the  usual  trusts.  The  settlement  then  contained  the  following  clause: 
And  it  is  hereby  declared  and  agreed  by  and  between  the  parties  hereto, 
and  A.  doth  hereby  for  himself,  &c.,  covenant  with  0.  and  D.,  that,  if  B., 
or  A.  in  her  right,  shall  at  the  said  intended  marriage,  or  any  time  there- 
after become  entitled  to  any  personal  estate,  the  same  shall  be  and  remain, 
and  A.  will  permit  the  same  to  remain,  on  the  same  trusts,  &c.  And  for 
the  better  effecting  this  purpose.  A.,  his  heirs,  &c.,  will  pay,  &c.,  and  join 
with  B.  in  paying,  &c.,  such  sums,  &c.,  to  C.  and  D.:  Held,  that  this 
clause  applied  to  the  property  only  to  which  the  marital  right  attached, 
and  that  property  to  which  B.  became  entitled  after  the  death  of  A.  was  not 
bound  by  it. 

By  an  indenture,  dated  the  7th  of  September,  1818,  and  made 
between  T.  W.  Beid  of  the  first  part,  Mary  Eenrick  of  the  second 
part,  and  J.  Kenrick  and  B.  Bichards  of  the  third  part,  being  the 
settlement  made  on  the  marriage  then  intended  between  T.  W.  Beid 


(1)  20  R.  R.  609  (2  B.  &  Aid.  242). 

(2)  32  E.  R.  459  (8  B.  &  C.  497). 

(3)  34  R.  R.  368  (10  B.  &  C.  181). 


(4)  FiBher  v.  fif^tWey  (1889)43  Ch.  D. 
290,  59  L.  J.  Ch.  29,  61  L.  T.  668. 


1855. 
June  12. 

Stuart, 
V.-C. 

[503] 
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Reid  and  Mary  Eenrick ;  after  reciting  that  Mary  Eenriok  was  entitled 
Kknrigk.  to  certain  specified  items  of  property,  Mary  Eenrick  assigned  these 
items  to  J.  Eenrick  and  B.  Bichards  on  the  usual  trusts  in  marriage 
settlements  for  the  benefit  of  herself,  T.  W.  Beid,  and  the  children 
of  the  marriage.  The  settlement  then  contained  the  following 
clause,  without  however  any  previous  recital  as  to  any  agreement 
between  the  parties  in  respect  of  it :  '*  And  it  is  hereby  declared 
and  agreed  by  and  between  the  said  parties  hereto,  and  the  said 
Thomas  Whitehead  Beid  doth  hereby,  for  himself,  his  heirs, 
executors  and  administrators,  covenant,  promise,  and  agree  to  and 
with  the  said  John  Eenrick  and  Bobert  Bichards,  their  executors 
and  administrators,  that,  if  the  said  Mary  Eenrick,  or  the  said 
Thomas  Whitehead  Beid  in  right  of  the  said  Mary  Eenrick  his 
intended  wife,  shall,  at  or  upon  the  said  intended  marriage,  or  at 
any  time  thereafter,  become  interested  in,  or  entitled  unto,  any  sum 
or  sums  of  money,  or  real  or  personal  estate  or  efifects,  which 
already  hath,  or  have  been,  or  shall  or  may,  at  any  time  or  times 
hereafter,  be  given  or  bequeathed,  or  which  shall  descend  to  the 
said  Mary  Eenrick  his  intended  wife,  then  the  same  shall  be  and 
remain,  and  he,  the  said  Thomas  Whitehead  Beid,  his  heirs, 
executors  or  administrators,  shall  and  will  permit  and  suffer  the 
same,  and  every  part  thereof,  to  be  and  remain  upon  the  same 
trusts,  and  to  and  for  the  same  ends,  intents  and  purposes,  as  are 
hereinbefore  mentioned,  expressed  and  declared  of  and  concerning 
the  said  trust  monies,  stocks  and  premises  hereinbefore  assigned : 
and,  for  the  better  effecting  this  purpose,  that  he,  the  said  Thomas 
Whitehead  Beid,  his  heirs,  executors  or  administrators,  shall  and 
will,  at  any  time  or  times  hereafter,  upon  request,  pay,  transfer, 
and  deliver  over,  and  join  with  the  said  Mary  Eenrick  his  intended 
wife,  in  assigning,  conveying,  and  assuring  all  such  sum  and  sums 
of  money  and  real  and  personal  estate  and  effects  as  hath  or  have 
been,  or  shall  or  may  hereafter  be,  given  or  bequeathed,  or  which 
shall  descend  to  the  said  Mary  Eenrick,  unto  and  to  the  use  of  the 
said  J.  Eenrick  and  B.  Bichards,  their  heirs,  executors,  admit] is- 
trators  and  assigns  respectively,  according  to  the  lenure  and  quality 
of  such  estate  or  effects,  upon  the  trusts  nevertheless  and  to  and 
for  the  ends,  intents  and  purposes  aforesaid." 
[  504  ]  The  marriage  took  effect.     T.  W.  Beid  died  in   1845.     There 

were  several  children  of  the  marriage. 

A  testatrix,  who  died  in  the  lifetime  of  T.  W.  Beid,  by  her  will, 
left  Mrs.  Beid  50L,  not  payable  however  until  after  the  death  of 
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Martha  Parry.  Martha  Parry  died  after  T.  W-  Reid,  This  legacy, 
therefore,  was  vested  in  Mrs.  Beid  in  right  during  the  coverture, 
though  she  was  not,  during  that  time,  entitled  to  it  in  possession. 

Another  testatrix,  who  died  in  1858,  after  T.  W.  Beid's  death, 
left  Mrs.  Beid  a  legacy  of  8001. 

This  was  a  special  case  under  Sir  George  Turner's  Act.  The 
question  was,  whether  these  two  sums  were  bound  by  the  clause  in 
the  settlement  before  stated,  or  whether  they  belonged  to  Mrs.  Beid 
absolutely. 

Mr.  Prior,  for  Mrs.  Beid,  stated  the  case,  and  cited  GodscU  v. 
Webb  (1),  and  was  then  stopped  by  the  Coubt. 

Mr,  Selwyn,  for  the  trustees  of  the  settlement,  contended,  that 
these  sums  were  bound  by  the  settlement.  The  words  '^  it  is 
declared  and  agreed  by  and  between  the  said  parties,"  amounted  to 
a  covenant  by  all  parties,  including  the  wife  :  Butcher  v.  Butcher  (2), 
Stevens  v.  Van  Voorst  (3). 

SxuABT,  y.-G.  said,  that  the  Court  had  no  authority  to  extend 
the  language  of  the  settlement  so  as  to  include  any  property  of  the 
wife  to  which  the  marital  right  had  not  attached.  There  was  a 
covenant  by  the  husband,  and  the  husband  alone.  He  could  find 
no  words  in  the  settlement  to  bind  the  wife.  It  was  impossible  to 
say  that  the  obligation  extended  to  anybody  but  the  husband,  his 
heirs,  executors  and  administrators.  As  to  the  sums  in  question  in 
this  case,  as  the  marital  right  never  attached  to  them,  and  the 
husband  could  not  by  any  act  in  his  lifetime  have  affected  them,  he 
thought  that  they  belonged  absolutely  to  Mrs.  Beid,  and  he  should 
make  a  declaration  accordingly. 


Reid 

r. 

Kknbick* 


In   rk  JONES'S   SETTi.ED   ESTATES. 

(24  Ju  J.  Ch.  604—605  ;  8.  C.  3  Eq.  B.  735  ;  3  W.  E.  564  ;  25  L.  T.  0.  S.  223.) 

Upon  a  purchase  of  land  witb  money  in  Court  it  is  not  a  matter  of 
course  to  refer  the  title  to  conveyancing  counsel ;  but  the  Court,  if  satisfied 
by  other  means  as  to  it,  may  approve  of  it  in  chambers. 

The  Trinity  House  purchased  some  settled  property  and  paid  the 
purchase-money  into  Court  in  the  usual  manner. 


(1)  44  R.  B.  198  (2  Keen,  99). 

(2)  92  B.  B.  81  (14  Beav.  222). 

(3)  99  B.  B.  162   (17  Beav.  306); 


practicaUy  overruled  in  In  re  Edwarda 
(1873)  L.  B.  9  Ch.  97,  100,  43  L.  J. 
Ch.  265. 


1856. 

Stuart, 
V.-C. 

[504] 
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ill  re 
JOKES'S 
Settled 
Estates. 


[505] 


A  petition  was  now  presented  for  the  investment  of  6,000/.,  part 
of  this  sum,  in  the  purchase  of  an  estate  mentioned  in  the  petition, 
to  be  settled  to  the  same  uses  as  the  property  purchased  by  the 
Trinity  House.  The  petition  stated  that  the  abstract  of  title  of  the 
estate  proposed  to  be  purchased  had  been  submitted  to  counsel, 
and  that  the  title  had  been  approved  of  by  him.  There  was  an 
affidavit,  verifying  this  statement,  and  also  as  to  the  propriety  of 
the  purchase. 

Mr.  Darty  for  the  petitioner,  asked  that,  on  these  materials,  the 
Court  would  make  the  order  at  once,  without  liaving  the  matter 
referred  to  chambers  or  the  title  submitted  to  the  conveyancing 
counsel;  and  cited  Gibson  v.  Woollard  (1). 

Mr.  Wigram,  for  the  Trinity  House. 

Stuart,  V.-G.  said,  that  there  must  be  a  reference  to  chambers. 
When  the  matter  was  there  he  should  judge  what  course  to  adopt. 
He  should  not,  as  a  matter  of  course,  have  the  title  submitted  to 
conveyancing  counsel.  He  should  dispense  with  that  if  he  could 
satisfy  his  own  mind  by  other  means  that  the  title  was  a  proper 
one  to  accept.  All  he  could  do  at  present  was  to  approve  of  the 
purchase,  and,  with  this  intimation,  to  refer  the  matter  to 
chambers. 


1855. 
July  I. 

Wood,  V.-O. 

[647] 


1648] 


LECHMERE  v.   CURTLER. 

(24  L.  J.  Ch.  647—648.) 

A  testator  bequeathed  a  sum  of  money  to  the  treasurer  for  the  time 
being  of  a  lunatic  asylum,  thereafter  to  be  instituted  "  for  the  humane  and 
charitable  purposes  of  that  institution."  An  asylum  afterwards  built 
under  the  compulsory  provisions  of  an  Act  of  Parliament  supported  by 
compulsory  rates  and  used  entirely  for  the  maintenance  of  pauper  lunatics : 
Held,  not  entitled  to  the  bequest. 

William  Dillon,  by  his  will,  gave  and  bequeathed    ''to   the 

treasurer  for  the  time  being  appointed,  or  to  be  appointed,  to  an 

institution  to  be  called  the  Worcester  Lunatic  Asylum  1,000Z.,  for 

the  humane  and  charitable  purposes  of  that  institution.*'     But  in 

case  no  such  asylum  should  be  built  within  seven  years  from  the 

death  of  the  testator's  wife,  then  he  directed  his  trustees  to  pay  the 

said  sum  of  1,0002.  and  interest  to  the  treasurer  of  the  Worcester 

Infirmary,  in  addition  to  a  legacy  of  the  same  amount  already 

given. 

(1)  5  D.  M.  &  G.  835. 
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The  testator  died  in  September,  1880,  and  his  wife  in  1847.  lbchuerb 

There  never  was  any  institution  called  the  Worcester  Lunatic  cubtlbr. 
Asylum ;  but  in  the  year  1845  the  magistrates  for  the  county  of 
Worcester,  in  conjunction  with  the  authorities  of  the  city,  took 
steps  for  the  erection  of  a  pauper  lunatic  asylum,  under  the  pro- 
visions of  the  8  ib  9  Vict.  c.  126,  and  an  asylum  called  the  Worcester 
County  and  City  Pauper  Lunatic  Asylum  was  built  and  opened  in 
1852  for  the  reception  of  pauper  lunatics. 

This  asylum  was  entirely  built  by  means  of  money  raised  upon 
mortgage  of  the  city  and  county  rates,  in  pursuance  of  the  provisions 
contained  in  the  Act,  and  was  used  exclusively  for  pauper  lunatics. 

Several  questions  came  before  the  Court  upon  a  special  case; 
but  the  only  question  at  present  decided  was  as  to  the  right  of  the 
Worcester  County  and  City  Pauper  Lunatic  Asylum  to  the  sum  of 
1,0002.  bequeathed  to  an  institution  to  be  called  the  Worcester 
Lunatic  Asylum,  for  the  humane  and  charitable  purposes  of  that 
institution. 

Mr.  Amphlett  appeared  for  the  plaintiffs,  the  treasurers  of  the 
Worcester  Infirmary,  and  argued  that  a  gift  for  the  humane  and 
charitable  purposes  of  an  institution  was  not  applicable  to  an 
institution  not  supported  by  voluntary  contributions.  If  this  legacy 
were  to  go  to  the  existing  asylum,  it  would  be  in  relief  of  the  rates, 
which  could  not  be  said  to  be  a  humane  and  charitable  purpose 
within  the  meaning  of  the  testator:  A.-G,  v.  Wilkinson  (1) ;  A.-G. 
V.  BoviU  (2).     (He  referred  also  to  the  48  Geo.  III.  c.  22.) 

Mr.  HaUettf  for  the  asylum  : 

The  testator's  object  was  to  benefit  the  lunatics  of  his  native 
county.  This  money  need  not  necessarily  be  applied  in  relief  of 
the  rates.  It  may  go  to  supply  additional  luxuries  for  the  lunatics 
not  provided  for  by  the  rates ;  but  at  all  events,  it  does  not  follow 
that  because  this  asylum  is  supported  by  compulsory  payments,  its 
purposes  are  not  humane  and  charitable.  There  is  nothing  to 
prevent  the  Court  from  making  a  scheme  for  the  benefit  of  the 
lunatics  of  the  asylum.  [He  cited  A.-G.  v.  The  Mayor,  dx.  of 
Dublin  (^);  A.-G.  v.  The  Mayor  and  Corporation  of  Carlisle  {a)  \ 
Mitford  V.  Reynolds  (5),  and  other  cases.] 

(1)  49  R.  E.  385  (1  Beav.  370).         (-1)  29  U.  R  133  (2  Sim.  437). 

(2)  65  R  B.  546  (I  Ph.  762).  (5)  80  E.  E.  27  (1  Pli.  105). 

(3)  30  B.  B.  43  (1  Bligb,  N.  S.  31 2>. 
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CUBTLEtt. 


Mr.  tVickens,  for  the  executor. 
Mr.  Amphtett,  in  reply. 

Wood,  V*-G.  (after  stating  the  bequest,)  said  i 

I  do  not  think  this  bequest  is  in  any  way  applicable  to  an  institu- 
tion raised  merely  by  rates,  particularly  where  the  asylum  is  built 
compulsorily  under  an  Act  of  Parliament.  Nobody  questions  that 
the  maintenance  of  lunatics  is  humane  and  charitable,  and  a  bequest 
of  this  nature  might  be  useful  in  inducing  the  justices  to  build  an 
asylum.  No  doubt  the  Legislature  had  humane  and  charitable 
purposes  in  view,  but  the  building  of  this  asylum  was  simply  com- 
pulsory on  the  justices.  If  I  gave  this  1,000Z.  to  this  asylum,  I 
should  be  merely  relieving  the  rates  to  that  extent,  and  I  cannot 
say  that  this  would  be  a  humane  and  charitable  application  of  the 
legacy  within  the  meaning  of  the  testator's  will. 


1855. 
Alayi. 

KllTDEBbLEY, 
V.-C. 

[669] 


In  re  MEYRICK'S  CHAEITY  (1). 

(24  L.  J,  Ch.  669—670;  S.  C.  1  Jur.  N.  S.  438;  3  W.  K.  435.) 

A  testator  gave  property  partly  for  the  benefit  of  a  college  in  Oxford  and 
partly  for  a  school  not  connected  with  the  college:  Held,  that  it  was 
unnecessary  to  go  before  the  Charity  Commissioners  for  their  sanction  to 
an  application  to  the  Court  in  respect  of  that  portion  of  the  chanty  which 
applied  to  the  college,  though  the  sanction  of  the  Commissioners  would  be 
i-equired  as  regards  the  other  portion  of  the  charity,  under  16  &  17  Vict, 
c.  137,  s.  62. 

This  was  a  petition  presented  in  the  matter  of  certain  charity 
property,  and  it  stated  that  by  the  will  of  E.  Meyrick,  dated 
in  March,  1712,  the  testator  gave  all  his  real  estate  (except 
certain  portions  therein  specified)  for  the  payment  of  certain 
scholars  and  exhibitions  at  Jesus  College,  Oxford,  and  for  the 
buying  of  advowsons,  impropriations,  or  vicarages,  whereto  the 
principal  and  fellows  of  the  said  college  might  present  fit  persons. 
The  testator  also  gave  some  property  in  Wales  for  the  foundation  of 
a  school  for  boys.  Several  informations  had  been  filed  in  respect 
of  this  charity,  but  had  never  been  brought  to  a  termination,  and 
all  the  parties  to  these  informations  had  since  died.  The  money  now 
standing  in  the  names  of  the  informants  amounted  to  17,320i.  The 
petition  stated,  that  as  to  one  of  the  advowsons  purchased  under 
the  trusts  of  the  will,  there  was  no  proper  residence  upon  it  for  the 

(1)  Foil.  AiL'Gen,  v.  Dean  of  Man-      In  re  DocTb  Charity  [1905]  1  Ch.  442, 
chesttr  (1881)  18  Ch.  D.  696,  50  L.  J.      74  L.  J.  Ch.  260,  92  L.  T.  260. 
Ch.  562,  45  L.  T.  184 ;  distingmshed, 
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incambent,  and  that  it  appeared  from  the  estimate  already  furnished        in  re 
by  certain  contractors  that  a  fit  residence  might  be  built  for  the     charity. 
sum  of  880^.    It  was,  therefore,  prayed  that  the  petitioners  might 
be  at  liberty  to  lay  out  that  sum  in  building  such  residence. 

Mr.  Orennde,  in  support  of  the  petition,  said,  that  a  question 
had  been  raised  whether  it  was  necessary  to  go  before  the  recently 
appointed  Charity  Commissioners  to  obtain  their  sanction  to  the 
plan  now  proposed.  He  submitted  that  such  a  course  was  not 
necessary,  since  it  was  a  case  in  which  there  was  an  information 
already  pending,  and  by  the  17th  section  *of  the  16  &  17  Vict.  [  *C70  ] 
c.  137,  an  exception  was  made  in  favour  of  all  pending  informations* 
The  case  also  came  under  the  62nd  section,  which  provided  that 
the  Act  should  not  extend  to  the  Universities  of  Oxford,  Cambridge, 
London,  and  Durham,  for  though  there  was  a  direction  as  to  the 
foundation  of  a  school,  still  the  principal  portion  of  the  fund  was 
given  for  the  benefit  of  Jesus  College,  Oxford. 

Mr,  Wickens  appeared  for  the  Attcyrney-General. 

KiNDBRSLBY,  V.-C. : 

It  appears  to  me  that  this  matter  comes  within  the  62nd  section 
of  the  Act,  which  exempts  the  Universities  from  its  operation.  One 
object  of  the  Act  was  to  prevent  private  individuals  from  applying 
to  the  Court  concerning  charities,  without  first  submitting  their 
case  to  the  Commissioners,  who  would  be  able  to  judge  whether  it 
was  a  proper  object,  but  it  was  thought  desirable  to  free  the 
Universities  and  certain  other  institutions  from  this  controul ;  and 
with  respect  to  such  institutions,  it  is  provided  that  no  such  prior 
application  shall  be  required.  In  this  case  the  object  of  the  petition 
is  to  affect  the  college  only,  although  it  may  also  affect  indirectly 
another  portion  of  the  charity.  The  Act  of  Parliament  has  not 
expressly  provided  for  a  case  of  this  nature  where  a  college  or 
university  has  a  joint  interest  with  a  separate  charity,  but  I  think 
the  reasonable  application  of  the  statute  is,  that  it  should  extend  to 
a  case  like  this.  My  opinion,  therefore,  is,  that  so  long  as  the 
object  of  the  petitioners  is  to  affect  only  the  interest  of  the  college, 
it  will  not  be  necessary  to  go  before  the  Commissioners;  but  if 
their  object  were  to  apply  to  the  Court  respecting  the  other  charity, 
then  it  would  be  necessary  to  go  before  the  Commissioners. 
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1855.  The   EAEL  of  MANSFIELD   v.   OGLE  (1). 

J-'ab.  14. 
(24  L.  J.  Ch.  700-701 ;  S.  C.  1  Jur.  N.  S.  414.) 

V  ^^*  Heal  estate  was  settled  to  the  use  that  A.  should  take  an  annuity  of 

f  700  1  '^^^'  ^^^'^°?  ^^^  ^^^^  ^^  '^*  ^^^  ^'*  ^^^^  remainder  to  trustees  for  a  term  of 

1,(K)0  years  to  secure  it,  with  remainder  to  the  use  of  B.  for  life,  with 
remainder  to  the  use  of  A.  in  fee.  By  a  deed,  dated  in  1828,  A.  granted  an 
annuity  of  45/.  to  0.,  for  certain  uses,  and  charged  it  on  the  annuity  of 
400/.  and  the  settled  estate,  and  demised  the  settled  estate  to  D.,  as  trustee, 
for  a  term  of  1,000  years,  upon  trust  for  better  securing  it.  The  deed 
contained  the  usual  proviso  for  cesser.  The  last  payment  of  the  annuity  of 
45/.  was  made  in  1833.  B.  died  in  1844.  In  a  foreclosure  suit,  instituted 
by  a  mortgagee  of  the  settled  estate,  a  reference  was  made  to  the  Master 
to  inquire  and  state  incumbrances,  and  their  priorities.  G.  claimed,  before 
the  Master,  to  be  entitled  to  the  arrears  and  future  payments  of  the  annuity 
of  45/. :  Held,  that  0.  was  not  barred  by  the  Statute  of  Limitations,  and 
was  entitled  to  such  arrears  and  future  payments. 

Bt  indentures,  dated  the  18th  and  19th  of  January,  1808,  certain 
real  estate  was  settled  to  the  use  that  W.  0.  W.  Ogle,  jun.  should 
take  an  annuity  of  400/.  during  the  joint  lives  of  himself  and  his 
father,  W.  0.  W.  Ogle,  sen.,  with  remainder  to  the  use  of  trustees,  for 
the  term  of  1,000  years,  upon  the  usual  trusts  for  better  securing 
the  payment  of  the  annuity,  with  remainder  to  the  use  of  W.  0.  W, 
Ogle,  sen.  for  life,  with  remainder  to  the  use  of  W.  0,  W.  Ogle,  jun, 
in  tail,  with  remainders  that  had  expired  before  the  date  of  the 
indenture  next  stated,  with  remainder  to  W.  0.  W.  Ogle,  jun. 
in  fee. 

By  an  indenture,  dated  the  9th  of  August,  1828,  in  consideration 
of  700Z.,  paid  by  W.  Crompton  to  W.  0.  W.  Ogle,  jun.,  W.  0.  W. 
Ogle  granted  to  W.  Crompton  an  annuity  of  45i.  10«.  for  the  term 
of  ninety-nine  years,  determinable  with  the  lives  the):ein  named,  and 
charged  the  same  on  the  before-mentioned  annuity  of  40M.  and 
settled  estates ;  and  W.  0.  W.  Ogle,  jun.  demised  to  J.  N,  Crompton, 
his  executors,  administrators  and  assigns,  the  settled  estates  for 
the  term  of  1,000  years  (subject  to  the  life  estate  of  W.  0.  W,  Ogle, 
sen.),  upon  the  usual  trusts  for  securing  the  payment  of  the  annuity 
to  W.  Crompton.  The  deed  contained  the  usual  proviso  for  cesser 
of  this  term  on .  the  performance  of  the  trusts.  The  last  payment 
of  the  annuity  of  45Z.  10«.  was  made  on  the  9th  of  August,  1888. 

W.  0.  W.  Ogle,  sen.  died  in  August,  1844. 

This  was  a  foreclosure  suit  instituted  by  a  mortgagee  of  the 
settled  estate  against  the  other  incumbrancers.     The  bill  was  filed  in 

(1)  See    now    the    Beal    Property      of  operation  in  any  proceeding  therein 
Limitation  Act,  1874  (37  &  38  Vict.      specified,— 0,  A.  S. 
c,  57),  8.  10,  which  deprives  the  trust 
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May,  1845.  By  a  decree  made  in  August,  1849,  it  was  referred  to 
the  Master  to  take  an  account  of  the  mortgages  and  incumbrances 
affecting  the  estates,  and  to  state  their  priorities. 

Mr.  Pearce,  in  whom  all  the  rights  of  W.  Crompton  had  vested, 
claimed,  in  the  Master^s  office,  under  the  decree,  to  be  entitled  to 
the  arrears  of  th^  annuity,  and  to  have  a  charge  on  the  estates  for 
the  future  payments.  This  claim  was  rejected  by  the  Master,  on 
the  ground  that  Mr.  Pearce's  claims  were  barred  by  the  Statute  of 
Limitations.  To  this  finding  of  the  Master,  an  exception  was  taken 
by  Mr.  Pearce,  which  now  came  on  to  be  heard. 

Mr.  Lee  and  Mr,  Fooks,  for  the  exception,  referred  to  the  25th 
section  of  the  3  &  4  Will.  IV.  c.  27,  which  enacted  that,  when  land 
was  vested  in  trustees  on  an  express  trust,  the  right  of  the  cestuis 
que  trust  to  bring  a  suit  against  the  trustees  to  recover  the  land 
should  accrue  at  the  time  at  which  such  land  should  have  been 
conveyed  to  a  purchaser  for  valuable  consideration;  and  the 
construction  which  had  been  put  on  that  section  in  Young  v.  Lord 
Waterpark  (l)  and  Cox  v.  Dolman  (2).  (They  also  cited  Manning  v. 
Phelpg  (3).) 

Mr.  Bagshawe  and  Mr.  Schomberg  and  Mr.  Wigram  and  Mr. 
Wickens  contended  that  Mr.  Pearce  had  been  barred  by  the  statute. 

Stuart,  V.-C.  said  that  the  law  upon  the  point  had  been  distinctly 
laid  down  by  Lord  St.  Leonards,  in  his  book  on  the  Real  Property 
Statutes,  p.  105.  His  language  was  this:  "A  trust  by  deed  or 
will  for  the  payment  of  debts  or  portions  or  the  like,  out  of  land  or 
rent,  may  be  enforced  against  a  trustee  under  the  exception  in 
section  25  of  the  8  &  4  Will.  IV.  c.  27,  or  under  the  exception 
grafted  thereon.  In  the  case  of  portions  secured  by  a  term  of  years, 
for  example,  where  they  have  not  been  raised  within  the  time  of 
limitation  under  the  40th  section,  yet  if  the  term  which  secures 
them  is  not  barred,  the  trustees  are  not  prevented  from  raising  the 
portions,  and,  when  raised,  they  will  hold  the  money  as  trustees  for 
the  children.  In  such  a  case  between  trustee  and  cestui  que  trust 
the  statute  has  no  application.  The  trustees  did  not  hold  adversely 
to  the  cestuis  que  trust,  but  for  their  benefit."  The  questions  then 
were,  was  the  claimant  of  this  annuity  a  cestui  que  trust  under  this 
term  of  years,  and  has  the  term  been  barred  ?    It  had  been  argued 

(1)  60  R.  B.  324;  affirmed,  328  (13  (2)  95  R.  R.  241  (2  D.  M.  &  G.  592) 

Sim.  199).  (3)  102  R.  R.  475  (10  Ex.  59). 
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The  that  the  term  had  been  barred  by  virtue  of  the  proviso  for  cesser. 

Eakl  op  ''  ^ 

MAN8PIELD    He  could  not  follow  that  argument.     He  decided  the  case  upon  the 

Ogle.        grounds  that  there  were  a  trustee  and  a  cestui  que  trust,  and  that 

the  term  was  a  subsisting  term.     The  Master  had  miscarried  ;  and 

he  should  refer  the  matter  back  to  him  to  reconsider  his  reporti 

which  treats  this  term  as  no  longer  subsisting  for*  the  purposes  of 

the  annuity. 


1855. 
July  27. 

Knioht 

Bbdcb, 

TniiNER, 

L.JJ. 

[712] 


In  re  THISTLETHWAYTE'S  TEUST  (l). 

(24  L.  J.  Ch.  712—713  ;  S.  C.  1  Jur.  N.  S.  881 ;  3  W.  B.  629.) 

A  testator,  after  giviog  to  his  daughter,  during  the  joint  lives  of  his  wife 
and  herself,  an  annuity,  gave  her  a  larger  annuity  if  she  should  survive 
and  be  still  unmarried  ;  and  he  gave  her  a  sum  of  money  as  an  outfit  at 
her  mother's  decease,  if  she  should  be  then  unmarried.  The  daughter  was 
a  bpinster  at  the  date  of  the  will  and  at  the  testator*s  death,  but  she 
manied  during  her  mother's  life :  Held,  upon  the  context  and  comparison 
of  expressions,  that  the  woi'ds  ^'then  unmanied "  must  be  construed  as 
*'  without  haying  been  married." 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuart, 
made  upon  a  petition  under  the  Trustees'  Relief  Act. 

The  facts  were,  that  Thomas  Thistlethwayte,  by  his  will,  dated 
1850,  gave  to  his  daughter  Grace  Thistlethwayte,  a  spinster,  an 
annuity  of  800Z.  during  the  joint  lives  of  herself  and  her  mother ; 
and  if  she  should  survive  her  mother  "and  be  still  unmarried,"  he 
bequeathed  to  her  an  annuity  of  l,000i.  from  her  mother's  death 
until  her  own  marriage  or  death ;  and  if  she  should  marry  he  gave 
her  1,000/.  on  her  wedding-day,  and  for  the  rest  of  her  life  an 
annuity  of  200/.  The  testator  further  desired  the  1,000/.  to  be 
settled  for  the  benefit  of  herself,  her  husband  and  their  children. 
He  also  gave  his  leasehold  house  in  Connaught  Place  to  the  trustees 
of  his  will,  in  trust  for  his  wife  for  life,  and  after  her  decease  in 
trust  for  his  daughter  Selina  (since  deceased),  for  her  life,  and  after 
her  decease  in  trust  for  his  daughter  Grace  Thistlethwayte  for  her 
life,  if  she  should  be  '^  then  unmarried,"  and  after  her  decease  upon 
certain  other  trusts.  And  he  gave  all  his  wines  and  liquors  in  his 
house  in  Connaught  Place,  and  his  household  furniture  and  other 
articles,  not  otherwise  disposed  of,  to  his  wife  for  her  life,  and  after 
her  decease  to  his  daughter  Selina  for  her  life,  and  after  her  decease 
to  his  daughter  Grace  Thistlethwayte  absolutely.  And  he  gave 
to  his  wife  1,000/.  as  an  outfit  and  to  answer  her  immediate 
purposes,  and  to  his  daughter  Grace  Thistlethwayte,  at  her  mother's 
(1)  In  re  Serjeant  (1883)  26  Ch.  D,  676,  64  L.  J.  Ch.  159. 
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decease,  if  his  said  daughter  should  be  "  then  unmarried,"  1,000{.         in  re 
for  the  like  purpose  for  which  the  legacy  was  given  to  her  mother,    thwaytk  s 
The  testator  died  in  1860,  leaving  his  daughter  Grace  surviving       Trust. 
and  still  a  spinster.    His  wife  survived  him,  and  the  trustees  paid 
the  1,000/.  legacy  into  Court  under  the  Trustees'  Belief  Act.     Miss 
Grace  Thistlethwayte  married  in  January,  1855,  and  as  her  mother 
was  then  alive  the  trustees  presented  this  petition,  praying  that  the 
1,000/.  might  be  paid  out  to  them  as  part  of  the  testator's  residuary 
personal  estate,  asserting  that  the  title  to  the  legacy  had  been 
forfeited  by  Miss  Grace  Thistlethwayte  upon  her  marriage. 

The  petition  was  heard,  before  Vice-Chancellor  Stuart,  on  the 
25th  of  May,  when  it  was  dismissed,  his  Honour  giving  *his  judg-  [  •Tis  ] 
ment  to  the  following  effect :  The  question  is,  whether,  if  this  lady 
should  be  a  widow  at  her  mother's  death,  she  will  be  entitled  to  the 
legacy?  The  authorities  show  that  the  word  "  unmarried,"  when 
applied  as  part  of  the  description  of  a  legatee,  must,  according 
to  the  context,  be  construed  to  mean  either  the  status  of  never 
having  been  married,  or  the  status  of  widowhood.  The  context  in 
this  will  affords  very  material  assistance  in  the  construction,  because 
the  legacy  is  given  for  a  particular  purpose,  which  implies  that  the 
condition  of  the  legatee  may  be  one  in  which  she  would  require  the 
money  for  that  purpose.  If  this  lady,  who  is  now  married,  should, 
at  her  mother's  death,  be  a  widow,  and  therefore  in  a  condition  to 
contract  another  marriage,  she  would  be  exactly  in  that  state  in 
which  the  testator  intended  that  she  should  have  a  sum  of  money 
for  an  outfit,  and  to  answer  her  immediate  purposes.  The  terms  of 
the  context  satisfy  me  that  I  should  not  be  justified  in  holding  that 
having  once  been  married  she  has  altogether  forfeited  her  right 

From  this  decision  the  trustees  appealed. 

Mr.  Malins  and  Mr.  Freeling,  for  the  appellants. 

Mr.  Walker  and  Mr.  H.  R.  Young,  for  the  daughter. 

The  cases  cited  on  the  appeal  were :  Maberly  v.  Strode  (l).  Bell  v. 
Phi/n  (2),  Marples  v.  Bainbndge  (8),  Mawjham  v.  Vincent  (^),  In  re 
Norman's    Trust  (5). 

Lord  Justice  Knight  Bruob: 

The  word  **  still,"  used  by  the  testator  in  connexion  with  the 
word  "  unmarried,"  though  in  a  different  part  of  the  will,  seems  to 

(1)  4  R.  R.  61  (3  Ves.  450).  (4)  52  R.  R.  260  (9  L.  J.  (N.  S.)  Ch. 

(2)  6  R.  R.  148  (7  Ves.  453).        329). 

(:i)  16  R.  R.  271  (1  Madd.  590).        (5)  98  R.  R.  394  (3  D.  M.  &  G.  965). 


Tbust. 
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In  re         me  Dot  immaterial ;  and  upon  the  whole  of  this  particular  instru- 

THIHTLE" 

THWAYTEs  mont,  I  am  of  opinion  that  the  present  testator,  when  he  used 
the  word  '^unmarried"  with  respect  to  the  particular  bequest  in 
controversy,  did  mean  "  not  having  been  mamed."  This  is  only 
applicable  to  this  particular  instrument.  The  consequence  is,  that 
this  legacy  can  never  become  due. 

Lord  Justice  Turner  : 

What  may  be  the  general  construction  put  upon  the  word 
''unmarried"  is  quite  immaterial  in  the  present  case.  The  tes- 
tator, in  the  former  part  of  his  will,  gives  to  his  daughter,  during 
the  joint  lives  of  herself  and  her  mother,  or  until  the  marriage  of  his 
said  daughter,  an  annuity  of  800Z. ;  and  if  she  should  survive  her 
mother  and  be  still  unmarried,  he  gave  her  an  annuity  of  1,000Z. 
from  her  mother's  death  till  her  own  death  or  marriage.  Now, 
what  was  the  meaning  of  *'  unmarried  "  in  that  place?  Clearly  the 
testator  meant  if  she  was  a  single  woman ;  that  is,  in  the  same  state 
as  she  was  when  he  made  the  bequest.  And  if  I  turn  to  the  other 
parts  of  the  will,  I  find  the  same  meaning  carried  through  it.  I 
think  also  the  context  of  the  particular  bequest  in  question  affords 
a  strong  evidence  that  this  was  his  meaning.  The  legacy  to  the 
mother  is  given  expressly  as  an  outfit  and  for  her  immediate 
purposes,  and  the  testator  gives  the  like  legacy  to  the  daughter  for 
the  like  purpose.  He  was  clearly  looking  to  the  condition  of  the 
legatee  at  the  time  when  the  legacy  would  be  payable ;  he  was 
foreseeing  the  circumstances  in  which  she  would  stand.  But  if  the 
legacy  was  to  be  payable  to  her  as  a  widow,  it  would  be  utterly 
impossible  for  him  to  foresee  the  circumstances  in  which  she  would 
be  placed ;  nor  is  it  usual  for  testators  to  provide  outfits  for  their 
daughters  after  they  have  been  married.  The  order  appealed  from 
cannot  be  maintained. 


1865.  QUESTED   V.   MICHELL(l). 

May  A. 
(24  L.  J.  Ch.  722—724 ;  S.  C.  3  Eq.  R.  1014  ;  1  Jur.  N.  S.  488  ;  3  W.  B.  435.) 

KIMDKB8LEY,  ^  testator  gave,  devised  and  bequeathed  all  his  residuary  personal  estate, 

•  and  also  all  his  freehold  and  copyhold  estate,  unto  and  to  the  use  of 

L  ^^^2  J  trustees,  to  pay  the  rents,  issues  and  profits  to  his  niece  and  her  assigns  for 

life ;  and  after  her  decease  he  gave,  devised  and  bequeathed  his  said  real 

(1)  Distinguished  and  not  followed  114,  26  L.  T.  974  ;  and  questioned  by 

ill  /^rw/fmai*  v.  SwfV;*  (1871)  L.R.  6  Ex.  the  C.  A.  in  Milman  v.  Lane  [1901]  2 

291,  40  L.  J.  Kx.  161,  24  L.  T.  625,  K.  B.  745,  70  L.  J.  K.  B.  731,  C.  A.— 

affirmed,  L.  R.  7  Ex.  271,  41  L.  J.  Ex.  0.  A.  S. 
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and  personal  estates  unto  the  heirs,  executors,  administrators  and  assigns       Quested 
of  his  niece,  according  to  the  several  natures  and  qualities  thereof :  Held,  ^> 

that  as  to  the  real  estate  the  niece  had  a  general  power  of  appointment      Miohbll, 
after  her  death,  and  in  default  of  appointment  her  heir  would  take  by 
purchase,  and  that  the  personal  estate  was  given  absolutely. 

A  QUESTION  was  raised  in  this  case  as  to  the  construction  of  the 
will  of  the  Bev.  W.  Lade,  dated  the  14th  of  May,  1840,  whereby  the 
testator,  after  providing  for  the  payment  of  his  debts  and  legacies, 
gave  and  bequeathed  all  and  singular  his  residuary  personal  estate, 
and  the  stocks  and  funds  whereon  the  same  should  be  laid  out  and 
invested ;  and  also  all  his  freehold  and  copyhold  messuages,  lands, 
hereditaments  and  real  estate  in  manner  following,  that  is  to  say, 
as  to  one-sixth  part  of  the  same  real  and  personal  estates  respectively 
unto  and  to  the  use  of  P.  Le  Geyt,  B.  Halford  and  J.  Jenkins,  their 
executors,  administrators  and  assigns  during  the  life  of  his  niece 
Lucy  Mesham,  upon  trust,  subject  to  the  payment  of  rates  and 
taxes  and  the  costs  and  charges  of  repairs,  insurance  and  other 
incidental  outgoings  and  expenses,  to  pay  the  clear  yearly  rents, 
issues  and  profits,  dividends  and  interest  thereof,  as  the  same  should 
become  due,  and  not  by  *way  of  anticipationi  unto  the  said  Lucy       [  *723  ] 
Mesham  and  her  assigns  during  her  natural  life ;  and  from  and 
immediately  after  the  decease  of  the  said  Lucy  Mesham,  the  testator 
gave,  devised  and  bequeathed  the  said  sixth  part  of  his  said  real 
and  personal  estates  unto  the  heirs,  executors,  administrators  and 
assigns  of  the  said  Lucy  Mesham,  according  to  the  several  natures 
and  qualities  thereof :  and  the  testator  declared  that  it  should  not 
be  lawful  for  the  said  Lacy  Mesham  to  mortgage,  sell,  assign,  or 
otherwise  dispose  of,  by  way  of  anticipation,  the   rents,  profits, 
dividends  and  interest  payable  to  her.     The  will  contained  similar 
clauses  as  to  two  other  sixth  parts  of  his  property  in  favour  of  Maria 
Brisco  and  Harriett  White.     Upon  the  gift  of  the  remaining  sixth 
parts  no  question  arose.    The  will  contained,  amongst  other  clauses, 
a  power  for  the  trustees  to  lease  or  sell  the  real  estates.    The 
testator  died  in  December,  1841.    In  1844  Lucy  Mesham  mortgaged 
the  share  left  to  her  by  the  testator  for  a  sum  of  1,0002.    Part  of 
the  residuary  estate  had  been  sold  by  the  trustees,  and  a  suit  was 
instituted  for  administering  the  funds  which  had  been  paid  into 
Court.    A  petition  was  now  presented  for  payment  out  of  Court  of 
the  shares  to  which  the  different  parties  were  entitled;   and  a 
question  was  raised  as  to  whether  Lucy  Mesham,  Maria  Brisco  and 
Harriett  White  took  an  absolute  interest  in  the  respective  shares 
given  to  them  by  the  will. 
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QuESTKD  Mr.  Glasse  and  Mr,  Simpson  appeared  for  the  trustees,  and 

MicHSLL.  submitted  to  the  Court  that  Lucy  Mesham  could  not  take  an  absolute 
interest  in  the  property  given  by  this  will,  and  had  no  power  to 
dispose  of  the  reversion  after  her  death,  since  the  estate  was  limited 
to  her  heirs  by  way  of  purchase.  There  was  no  question  as  to  her 
taking  an  absolute  interest  in  the  personalty,  but  she  did  not  take 
such  an  interest  in  the  real  estate.  [They  cited  Tapnev  v.  Merlott  (i) 
Bagshaw  v,  Spencer  i:^) .'] 

Mr,  Baily  and  Mr.  Busk,  for  Lucy  Mesham,  contended  that 
she  took  an  absolute  interest  in  the  property.  Unless  this  were  so, 
the  word  "assigns  *'  would  have  no  effect,  for  she  could  not  assign 
without  an  absolute  interest.  The  word  ''  assigns  "  was  clearly  a 
word  of  limitation,  whatever  definition  might  be  given  to  the  word 
"heirs." 

Mr.  W.  D.  Leiois  appeared  for  Mrs.  Brisco  and  Mrs.  White, 
and  cited  Goodtitle  v.  Otway  (3),  Orafftey  v.  Humpage  (4). 

Mr.  Woodhouse^  Mr.  Surrage  and  Mr.  Waller  appeared  for  other 
parties. 

Mr.  Glasse  was  heard  in  reply. 

KiNDBRSLBY,  V.-C.  : 

It  would  have  been  more  satisfactory  if  the  decision  of  this 
question  had  been  postponed  until  after  the  death  of  Lucy  Mesham ; 
but  the  parties  have  a  perfect  right  to  ask  for  a  decision  now,  if 
they  think  fit.  I  do  not  consider  that  this  is  by  any  means  a  clear 
case ;  but,  looking  at  all  the  different  clauses  in  the  will,  and  par- 
ticularly those  relating  to  the  three  ladies,  I  think  the  testator 
intended  to  give  an  absolute  interest  to  Lucy  Mesham,  and  to  the 
two  other  ladies,  in  both  his  real  and  personal  estate.  As  to  the 
personalty,  there  can  be  no  question  of  the  absolute  interest  in  that 
being  given.  The  only  difficulty,  therefore,  arises  as  to  the  real 
estate ;  and  I  should  certainly  not  come  to  the  conclusion  that  the 
testator  intended  to  give  the  real  estate  absolutely,  merely  because 
he  had  given  the  personal  estate  absolutely.  No  doubt,  there  is 
one  very  plain  rule,  that  effect  must  be  given  to  every  word,  so  that 
each  may  have  its  fair  and  full  meaning.     Here  the  words  are,  "  to 

(1)  WiUes,  177.  (3)  2  Wil«?.  6. 

(2)  1  Ves.  Sen.  142.  (4)  49  E.  E.  284  (1  Beav.  46). 
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the  heirs,  executors,  administrators  and  assigns  *'  of  Lucy  Mesham.      Quested 

It  might  appear  at  first  that  the  word  ''  assigns  "  was  meant  to     michell. 

apply  only  to  the  personal  estate  in  conjunction  with  executors  and 

administrators ;  but  then  the  word  would  apply  just  as  much  to  the 

real  estate^  and  with  regard  to  the  real  estate  the  devise  would  be 

read  thus — to  Lucy  Mesham,  her  heirs  and  assigns.     The  expression 

"  heirs  and  assigns  "  is  a  common  one,  and  is  often  used  without 

meaning  anything  more  than  the  limitation  of  an  absolute  interest ; 

but  in  this  case  it  is  impossible  to  give  any  meaning  to  the  *word,       [  *724  ] 

unless  you  attribute  to  the  testator  an  intention  to  give  Lucy 

Mesham  a  power,  by  virtue  of  which  she  could  give  an  estate  to 

some  other  persons,  in  the  character  of  her  assigns,  distinct  from 

her  heirs.     The  case  of  Tapner  v.  Merlott  bears  very  much  upon 

this  question.     There  the  estate  was  settled  on  John  Farington  and 

his  assigns  for  ninety-nine  years,  if  he  should  so  long  live,  without 

impeachment  of  waste ;  then  to  trustees  during  his  life  to  preserve 

contingent  remainders ;  and  from  and  after  his  death  to  the  use  of 

Elizabeth  Miller  for  her  life  for  her  jointure ;  and  from  and  after 

their  deaths  to  the  use  of  the  first  and  every  other  son  of  the  said 

marriage  in  tail  general ;  remainder  to  the  first  and  every  other 

daughter  of  the  marriage  in  tail  general ;  and  for  default  of  such 

issue,  to  the  use  and  behoof  of  the  heirs  and  assigns  of  the  said 

J.   Farington   for  ever.     The  marriage  took    effect;    and    John 

Farington  entered  and  was  in  possession  during  his  life,  and  died 

without  any  issue  born  in  his  lifetime.     Elizabeth,  his  wife,  survived 

him,  and  died  seised  of  the  premises.     J.  Farington  made  his  will, 

and  devised  all  his  estates  to  his  uncle,  John  Merlott,  his  heirs  and 

assigns  for  ever.     Chief  Justice  Willbs,  although  he  did  not  decide 

the  case  upon  that  point,  in  commenting  upon  it,  said,  the  Oourt 

was  of  opinion  that  John  Farington  had  only  an  estate  for  ninety- 

nine  years   when   he  devised   it    to   John    Merlott.     If,   indeed, 

J.  Farington  had  had  an  estate  for  life,  he  would  have  had  a  fee 

simple,  because  the  last  remainder  was  limited  to  him  and  his  heu*s. 

To  this  general  rule,  two  answers  were  endeavoured  to  be  given : 

first,  that  the  word  ^*  assigns ''  plainly  showed  that  it  was  intended 

that  the  inheritance  should  vest  in  J.  Farington;  and,  secondly, 

that  this  being  a  conveyance  made  by  way  of  use,  must  be  construed 

in  a  different  manner  from  the  conveyance  of  a  legal  estate,  and 

that,  as  in  a  will,  the  words  must  be  construed  according  to  the 

intent  of  the  parties.    As  to  the  first  question,  an  answer  was 

endeavoured  to  be  given,  that  ''  assigns  "  must  mean  the  assigns  of 
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the  heirs ;  but  that  his  Lordship  thoaght  was  by.  no  means  satis- 
factory, because  it  was  expressly  said  the  ''  assigns  of  John 
Farington."  But  another  answer  had  suggested  itself  to  his  Lord- 
ship, that  this  word,  though  it  did  not  alter  his  own  estate,  might 
give  him  a  power  of  disposing  of  it.  For  supposing  the  last 
remainder  had  been  to  him  and  his  heirs,  or  to  such  persons  as  he 
should  appoint,  he  might  certainly  in  that  case  have  disposed  of  it 
by  his  will,  and  he  was  inclined  to  think  that  the  word  "  assigns  " 
might  admit  of  that  construction. 

It  appears  to  me,  therefore,  that  the  only  way  of  putting  a  fair 
construction  on  all  the  words  is  to  decide  in  conformity  with  the 
opinion  of  Chief  Justice  Willes,  that  there  is  a  limitation  after  the 
death  of  Lucy  Mesham  to  the  persons  who  shall  answer  the 
designation  of  ''  her  assigns  ";  and  that  can  only  be  done  by  giving 
her  an  absolute  general  power  of  appointment,  and,  in  default  of 
appointment,  to  her  heirs.  In  default  of  appointment,  therefore, 
the  heir  of  Lucy  Mesham  will  take  by  purchase.  Now,  this  is 
coming  to  a  decision  upon  strictly  technical  grounds  ;  and  it  may 
be  taken  for  granted  that  the  testator  did  not  think  of  any  such 
reasoning,  nor  would  he  have  understood  it  if  he  had  considered 
the  question  in  this  light.  The  Court,  however,  is  often  obliged  to 
decide  upon  technical  grounds,  and  very  often  in  doing  so  to  decide 
contrary  to  the  wishes  of  the  testator.  In  this  case,  I  have  the 
satisfaction  of  thinking  that  the  decision  is,  in  all  probability,  in 
strict  conformity  with  the  testator's  intention.  These  observations 
apply  equally  to  the  gifts  in  favour  of  Mrs.  Brisco  and  Mrs.  White. 


1855. 
June  28. 
J%dy  2. 

KlNDEBSLEY, 
V..C. 

[724] 
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BAERETT  v.  WHITE. 

(24  L.  J.  Ch.  724—727  ;  S.  C.  1  Jur.  N.  S.  652 ;  3  W.  E.  578.) 

A  testatiix,  after  directing  her  debts  and  legacies  to  be  paid,  and  a  fund 
to  be  set  apart  to  answer  the  several  annuities  given  by  her  will,  left  what> 
ever  inoney  remained,  or  whatever  money  she  might  be  entitled  to,  or 
might  have  left  her,  to  her  two  great- nieces.  She  then  gave  various 
specific  legacies,  and  concluded  with  these  words:  "  If  I  have  omitted 
naming  anything,  I  leave  it  to  my  two  sisters " :  Held,  that  these  last 
words  did  not  constitute  a  general  residuary  '^bequest;  and  that  the  fund 
set  apart  to  answer  the  annuities  came  within  the  tenn  **  money,"  and 
passed,  under  the  first  clause,  to  the  testatrix's  great-nieces. 

Tnis  suit  was  instituted  for  the  administration  of  the  estate  of 
Frances  E.  Villebois,  who  made  her  will  on  the  27th  of  October, 
1832,  whereby,  after  directing  her  debts,  funeral  and  testamentary 
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ex|.)6n8e8  and  legacies  to  be  paid,  she  gave  several  small  annuities,  Barrett 
and  then  continued, — '*  After  all  the  legacies  are  paid,  and  a  sum  w«tb. 
placed  in  the  name  of  two  trustees  to  answer  for  the  annuities,  and 
hoping  two  of  my  brothers  will  be  the  trustees,  I  leave  whatever 
money  remains,  or  whatever  money  I  may  be  entitled  to,  or  may 
have  left  me,  to  my  great-nieces,  Maria  Gardiner  and  Frances 
Gardiner,  in  the  proportions  of  two- thirds  to  Frances  Gardiner, 
being  my  god-daughter,  and  one-third  to  Maria  Gardiner,  the 
interest  of  the  money  to  be  paid  to  my  two  great-nieces,  but  not 
the  principal  till  they  attain  their  twenty-first  year ;  in  case  of  the 
death  of  either  my  sister  Charlotte  Barrett  or  my  sister  Isabella 
S.  Yillebois,  the  annuity  to  go  to  the  survivor ;  and  at  the  death 
of  both  my  sisters,  to  go  to  my  two  great-nieces,  Maria  Gardiner 
and  Frances  Gardiner ;  and  if  they  die  before  their  mother,  then 
the  two  annuities  to  go  to  her,  in  addition  to  the  one  I  have  left 
her ;  and  in  case  both  my  two  great-nieces  die  before  they  attain 
their  twenty-first  year,  unmarried,  and  not  leaving  any  child  or 
children,  or  any  brothers  or  sisters,  I  then  leave  whatever  money 
remains  to  my  godson,  Stuart  Oliphant,  and  his  four  sisters.  My 
plate,  linen,  china,  glass,  furniture  and  wine  I  leave  between  my 
two  sisters,  Charlotte  Barrett  and  Isabella  Yillebois,  and  if  they 
do  not  survive  me,  to  my  two  great-nieces,  Maria  and  Frances 
Gardiner."  The  testatrix  then  gave  several  specific  articles  to 
different  persons,  and  concluded  with  these  words,  ''If  I  have 
omitted  naming  anything,  I  leave  it  to  my  two  sisters,  Charlotte 
Barrett  and  Isabella  Yillebois." 

The  testatrix  died  in  1832,  and  her  two  brothers,  who  acted  as 
her  executors,  after  paying  the  debts  and  legacies,  and  setting 
apart  a  sufficient  sum  to  satisfy  the  annuities,  paid  the  remainder 
into  Court  under  the  Trustees'  Belief  Act.  The  only  question  now 
brought  on  for  argument  was,  whether  the  fund  set  apart  to  answer 
the  annuities  was  to  be  distributed  under  the  clause,  ''I  leave 
whatever  money  remains,  or  whatever  money  I  may  be  entitled 
to,  or  may  have  left  me ;  "  or  whether  the  last  words  in  the  will, 
''  If  I  have  omitted  naming  anything,"  were  to  be  considered  as 
the  general  residuary  clause. 

The  Solicitm'-General  and  Mr.  Collins,  for  the  plaintiff,  who 
was  one  of  the  sisters  of  the  testatrix,  contended  that  the  last 
words  in  the  will,  "If  I  have  omitted  naming  anything,"  con- 
stituted the  residuary  clause;   and  that  the  money  set  apart  to 
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Barkett  answer  the  annuities  would  pass  under  those  words,  and  would 
White.  consequently  go  to  the  two  sisters  of  the  testatrix.  The  previous 
clause,  "  I  leave  whatever  money  remains,"  could  not  include  this 
fund,  which  did  not  come  under  the  usual  definition  of  "  money." 
It  was  evident  that  there  were  a  variety  of  things  left  by  the  will, 
such  as  furniture,  plate,  linen,  &c.,  which  could  not  be  classed 
under  the  term  "  money,"  and  therefore  the  first  clause,  under  no 
circumstances,  could  be  the  general  residuary  clause. 

Mr,  Teed  and  Mr.  Dickinson  appeared  for  the  next  of  kin. 

Mr.  BaiLy  and  Mr.  Park,  for  the  great-nieces. 

Mr.  GlMsCf  Mr.  Boyle,  Mr.  Evans  and  Mr.  R.  W.  Moore,  for 
annuitants  and  legatees. 

The  following  authorities  were  cited.     As  to  the  term  "  money  " : 

WilMs  V.  Plaskett  (i) ;  Gosden  v.  Dotterill  (2) ;  Omtnanney  v.  Butcher  (3) ; 

[  •726  ]      May  V.  Grave  (4).     "  Residue"  :  *  Fleming  v.  Bunows  (5) ;  Ban-y  v. 

Harding  (e).   "  Annuity  " :  Yates  v.  Maddan  (7) ;  Blewitt  v.  Roberts  (8) ; 

Glendening  v.  Glendening  (9) ;  KendaU  v.  Kendtdl  (lo). 

EiNDBRSLET,   Y.-G.  : 

It  appears  to  me  in  this  case  that  the  fund  set  apart  to  answer 
the  annuities  falls  into  the  residue  given  by  the  terms,  '*  I  leave 
whatever  money  remains,"  &c. ;  and  that  the  last  clause,  viz., 
*'  If  I  have  omitted  naming  anything;"  &c.,  is  not  a  general 
residuary  clause.  The  first  question  is,  what  interpretation  are 
we  to  put  upon  the  word  "money,"  as  used  by  the  testator?  A 
great  number  of  cases  have  been  cited,  and  a  great  number  more 
might  be  cited;  but,  after  all,  the  whole  of  the  cases  upon  the 
subject  as  to  the  interpretation  of  the  term  ''  money  "  profess  to 
proceed  on  the  general  rule  of  law  and  equity,  that,  in  interpreting 
written  instruments,  you  give  to  every  word  its  primary  and  natural 
signification,  unless  you  find,  on  reading  the  whole  will,  there  is 
reason  to  hold  that  the  testator  used  the  term  in  some  secondary 
sense.  Now,  no  doubt,  the  natural  and  primary  sense  of  the  word 
"money"  is  cash  or  coin  of  the  realm.     It  is  not  necessary  to  go 

(1)  56  B.  E.  54  (4  Beav.  208).  (6)  68  R.  E.  313(1  Jo.  &  Lat.  47dJ. 

(2)  36  E.  E.  244  (1  My.  &  K.  66).  (7)  87  R.  B.  184  (3  Mao.  &  G.  532) 

(3)  24  E.  E.  42  (T.  &  E.  260).  (8)  54  E.  E.  291  (Or.  &  Ph.  274). 

(4)  84  B.  E.  372  (3  De  O.  &  Sm.  462).  (9)  73  E.  E.  368  (9  Beav.  324). 

(5)  25  E.  E.  48  (1  Buss.  276).  (10)  28  B.  E.  125  (4  Buss.  360). 
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into  the  derivation  of  the  word,  for  that  sort  of  reasoning  would  Barrbtt 
not  assist  in  the  administration  of  justice ;  but  the  word  ''  money,"  white. 
in  the  strict  signification,  means  cash  or  coin  of  the  realm.  Still, 
in  the  common  acceptation  of  the  word,  there  is  a  more  extensive 
meaning  given  to  it.  For  instance,  the  word  certainly  implies 
bank  notes  as  well  as  cash.  Every  one  would  speak  of  bank  notes 
as  money,  and  there  may  be  many  other  meanings  given  to  the 
term.  One  of  the  most  usual  significations  is,  that  personal 
property  which  a  man  possesses,  and  which  he  distinguishes  from 
plate,  furniture,  horses  and  carriages,  and  other  things  of  that 
nature.  It  is  a  common  thing  to  say,  that  a  man  possesses  a  great 
deal  of  money  ;  the  meaning  of  which  is,  that  he  has  great  wealth 
or  a  large  annual  income  to  spend;  but  a  person  would  never 
speak  of  his  plate,  furniture,  horses,  &c.  as  money.  Still,  if  the 
term  *'  money  *'  is  used  in  the  sense  of  personal  property,  it  might 
be  applied  even  to  such  articles  as  plate,  furniture,  &c.  Now, 
admitting  what  is  the  strict  meaning  of  the  word,  is  there  anything 
in  this  will  which  can  show  that  the  testatrix  intended  to  include 
stock  in  the  funds?  The  testatrix  very  clearly  points  out  the 
order  in  which  her  estate  was  to  be  liable  and  to  be  made  available. 
She  says  in  the  beginning,  "  after  my  debts  and  funeral  expenses 
are  paid,  I  leave  the  under-mentioned  legacies."  These  legacies 
amount  to  about  7S0L  Then  she  proceeds  to  give  several  annuities, 
and  she  shows  that  she  was  aware  it  would  be  necessary  to  set 
apart  funds  for  the  payment  of  the  annuities ;  for  she  says,  *'  after 
all  the  legacies  are  paid  and  a  sum  placed  in  the  names  of  two 
trustees  to  answer  for  the  annuities."  She  then  proceeds  to  give 
the  residue  or  remainder :  "  I  leave  whatever  money  remains  or 
whatever  money  I  may  be  entitled  to  or  may  have  left  me."  It 
appears  clear  to  me,  that  she  meant  in  this  clause  to  give  the 
residue  of  that  property  which  she  had  before  made  subject  to 
the  payment  of  her  debts,  funeral  expenses,  legacies  and  annuities, 
whatever  that  property  might  be,  according  to  her  own  view  of  the 
matter.  Otherwise,  if  I  were  to  confine  the  word  "  money  "  to  its 
strict  sense,  that  is,  to  cash  in  the  house  or  at  the  banker's,  I 
must  suppose  she  intended  that  the  money  was  to  pay  her  debts 
and  funeral  expenses  and  legacies  and  annuities,  and  then  what- 
ever of  the  money  remained  was  to  go  to  these  two  ladies.  Now, 
these  different  amounts,  when  taken  together,  would  require  a 
Slim  of  not  less  than  7,000{.  So  I  should  have  to  suppose,  either 
that  the  debts,  legacies,  &c.  were  to  be  made  good  out  of  money 
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BAKasTT  80  called,  or  that  she  had  in  her  mind  a  distinction  between  money 
White.  80  called  and  other  securities  besides  cash,  or  else  that  the  two 
[  •727  ]  were  to  be  *mixed,  and  the  charges  paid  pro  rata.  Unless  one  or 
other  of  these  interpretations  should  be  given  to  it,  what  could 
she  mean  by  saying,  "  After  all  the  legacies  are  paid  I  leave  what- 
ever money  remains "  ?  It  seems  clear  to  me,  that  what  she 
meant  was,  not  only  money  properly  so  called,  but  whatever 
property  would,  in  an  ordinary  course,  be  liable  to  pay  debts, 
funeral  expenses,  &c.  Now,  as  I  have  observed,  the  term  "money" 
is  to  be  used  in  its  primary  sense,  unless  I  find  from  the  context 
that  a  different  intention  is  expressed.  In  trying  the  question, 
whether  the  term  ''money"  is  used  as  general  residue  or  in  its 
strict  sense,  as  distinguished  from  other  property,  it  is  material  to 
consider  whether  there  is  any  other  clause  which  operates  as  a 
gift  of  the  residuary  property,  because  if  there  were  another  general 
residuary  clause  in  the  will,  that  would  be  a  strong  reason  for 
confining  the  word  "  money  "  to  its  primary  signification.  Now, 
in  reading  the  last  clause  in  this  will,  it  does  not  strike  me  that 
that  ^as  ever  intended  to  act  as  a  general  residuary  bequest.  This 
testatrix  did  what  the  mass  of  mankind,  in  their  ignorance  of  law, 
would  do.  .  She  considered  her  property  as  of  two  kinds :  that  is, 
the  property  yielding  her  a  subsistence  and  the  other  property, 
consisting  of  plate,  furniture,  horses,  &c. ;  and  to  prove  that  such 
was  the  intention  of  this  lady,  it  is  only  necessary  to  look  at  the 
way  in  which  the  will  is  framed:  first,  giving  debts,  funeral 
expenses,  legacies  and  annuities  out  of  her  general  estate;  then, 
giving  the  residue  of  that  general  estate  in  a  particular  manner ; 
and  afterwards,  giving  her  plate,  furniture,  &c. :  and  then  saying, 
in  conclusion,  ''  If  I  have  omitted  naming  anything."  Of  course, 
one  ought  not  to  be  hypercritical  as  to  the  meaning  of  words,  yet 
it  is  quite  fair  to  take  the  words  according  to  their  natural  meaning. 
No  doubt,  it  might  be  that  this  clause,  if  it  stood  alone,  would 
operate  as  a  general  residuary  clause ;  but  taking  the  two  clauses 
together,  it  appears  to  me  the  former  clause  is  a  residuary  clause, 
and  the  last  clause  is  not. 
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.     IN  THE  QUEEN'S  BENCH. 


PLUMMER  V.  HEDGE.  is"- 

Aov»  25. 
(24  L.  J.  Q.  B.  24.) 


The  plaintiff  becoming  insolvent  after  issue  joined,  the  defendant,  by 
leave  of  a  Judge,  given  under  the  statute  15  &  16  Yiot  o.  76,  s.  142,  (the 
plaintiffs  assignees  not  giving  security  for  costs,)  pleaded  a  plea  of  the 
plaintiffs  insolvency,  withdrawing  his  old  pleas.  The  plaintiff,  confessing 
the  plea  and  giving  notice  to  tax  his  costs,  under  rule  23  of  the  New 
Pleading  Rules,  the  Ck)URT  held  that  the  plaintiff  was  entitled  to  costs  under 
the  rule  if  the  plea  of  insolvency  stood,  but  allowed  the  defendant  to 
withdraw  that  plea,  and  to  substitute  his  old  pleas  again  and  to  go  on  with 
the  action. 

[Cited,  Foster  v.  Oamget  (1876)  1  a  B.  D.  666,  668,  45  L.  J.  Q.  B.  576.  34 
L.  T.  248  ;  but  see  now  B.  S.  C.  Order  XXIV.  r.  3.] 


Bad  Cowrt. 


OSWALD  V.   EARL    GREY.  1866. 

(24  L.  J.  Q.  B.  69—72.)  Jan^U 

A  usage  for  arbitrators  appointed  to  determine,  as  between  outgoing  and  ^^'^  Court, 
incoming  tenants  of  a  farm,  the  value  of  the  away-going  crop  and  the  [  ^^  ] 
deductions  for  want  of  repairs  of  the  farm  buildings  and  fences,  to  make 
their  award,  on  inspection  of  the  crops  and  premises,  without  notice  to  the 
parties  and  without  evidence,  may  be  good  ;  but  no  usage  can  justify  the 
arbitrators  in  hearing  one  parity  and  his  witnesses  only,  in  the  absence  of 
and  without  notice  to  the  other  party. 

The  original  agreement  of  reference  may  be  looked  at  on  a  motion  to  set  f  70 1 

aside  an  award,  though  the  rule  nisi  be  not  drawn  up  on  reading  it,  for  the 
rule  nisi  is  drawn  up  on  reading  the  rule  making  the  agreement  of  reference 
a  rule  of  Court,  and  the  agreement  of  reference  is  in  law  part  of  the  rule 
embodying  it. 

This  was  a  motion  to  set  aside  an  award.  Elizabeth  Oswald, 
widow  of  John  Oswald,  deceased,  and  her  son,  Thomas  Oswald 
(as  representatives  of  John  Oswald),  were  tenants  of  Alleroft  Town 
Farm,  of  which  Earl  Grey  was  landlord.  The  lease  havingexpired, 
it  was  agreed  that  the  value  of  the  away-going  crop,  to  which 
tenants  by  custom  were  entitled,  and  the  deductions  for  want  of 
repairs  and  dilapidations  of  buildings,  drains,  ditches  and  fences 
should  be  settled  by  arbitration,  the  Oswalds  being  considered  as 
outgoing  tenants  and  Earl  Grey  as  incoming  tenant. 

The  agreement  of  reference,  dated  the  6th  of  September,  1858,      ^ 
and  signed  by  the  Oswalds  and  by  an  agent  for  Earl  Grey,  referred 
the  matters  in  difference  between  them,  as  outgoing  and  incoming 
tenants,  to  Black,  Clay  and  Makins,  as  arbitrators,  the  award  of 
any  two  of  them  to  be  valid ;  and  stated  that  the  arbitrators,  or 
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Oswald      any  two  of  tliem,  should  make  their  award  within  two  months  from 

Vm 

Earl  Grey,  the  date  or  within  such  further  period  as  should  be  fixed  by  them, 
or  any  two  of  them,  by  indorsement  on  the  agreement  of  reference. 
It  also  set  forth,  ''that  the  parties  hereto  will  severally  submit 
themselves  and  their  witnesses  to  be  examined  on  oath,  if  required, 
before  the  said  referees  or  any  two  of  them ;  "  and  further,  "  that 
the  said  parties  hereto  will  severally  attend  with  their  respective 
witnesses  at  such  times  and  places  as  the  said  referees  or  any  two 
of  them  may  from  time  to  time  appoint,  otherwise  the  said  referees 
shall  and  may  proceed  ex  parte.*'  Clay  was  the  arbitrator  nominated 
for  Earl  Grey,  and  Black  by  the  Oswalds.  THe  two  arbitrators 
appointed  Makins  as  third  arbitrator.  On  the  6th  of  September 
all  the  arbitrators  met,  in  the  presence  of  the  parties  or  their 
agents,  but  no  evidence  was  given ;  and  the  arbitrators  afterwards, 
on  the  same  day,  went  alone,  by  consent  of  the  parties,  and 
examined  the  growing  crops.  The  arbitrators  subsequently,  on 
the  1st  of  June  following,  held  a  second  meeting,  without  notice  to 
Earl  Grey  or  his  agent.  At  that  meeting,  the  arbitrator  appointed 
by  Earl  Grey  claimed  to  have  a  deduction  allowed  in  respect  of 
some  cottages  belonging  to  the  Earl,  occupied  by  T.  Oswald  since 
the  expiration  of  the  lease ;  that  thereupon  the  other  two  arbitrators 
called  in  T.  Oswald  and  examined  him  on  the  subject,  and  dis- 
allowed the  claim ;  and  although  Clay  requested  them  to  afford  an 
opportunity  of  hearing  some  one  on  the  part  of  Earl  Grey,  they 
refused  to  do  so.  They  likewise  examined  a  witness,  named  Kerr, 
with  respect  to  Earl  Grey's  claim  for  dilapidations  of  ditches  and 
drains,  and  declined  to  allow  it.  The  affidavits  showed  that  Clay, 
on  the  one  part,  and  Black,  on  the  other,  acted  very  much  as 
advocates  of  the  interests  of  the  parties  respectively  appointing 
them ;  and  they  also  showed  that  it  was  a  common  practice,  in 
arbitrations  between  outgoing  and  incoming  tenants,  respecting 
the  value  of  the  away-going  crop  and  farm  dilapidations,  for  the 
referees  not  to  be  attended  by  any  one  on  behalf  of  the  parties, 
but  to  examine  the  farm  personally,  and  by  inspection  to  form 
their  estimate  of  the  amount  to  be  paid.  The  award,  among  other 
things,  ordered  Earl  Grey  to  pay  to  the  Oswalds  a  sum  of  money 
larger  than  Clay  thought  right ;  but  he  joined  with  the  other  two 
arbitrators  in  the  award  (made  on  the  8rd  of  June),  stating  that 
he  believed  he  was  bound  to  do  so. 

Earl  Grey,  being  dissatisfied  with  the  award,  and  wishing  to  set 
it  aside,  obtained  the  agreement  of  reference,  under  a  Judge's 
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order,  from  the  Oswalds^  with  the  view  of  making  it  a  rule  of      Oswald 

Court.     When  produced  it  had  on  it  an  indorsement,  signed  by   earl*Gret. 

all  the  arbitrators,  purporting  to  be  dated  on  the  Ist  of  November, 

1853,  and  enlarging  the  time  to  the  18th  of  June  following.     The 

agreement  of  reference  and  the  enlargement  were  consequently, 

on  Earl  Grey's  application,  made  a  rule  of  Court  before  the  rule 

to  set  aside  the  award  was  moved  for,  so  that  it  appeared  on  the 

role  of  Court  that  the  enlargement  was   made  on  the  1st  of 

November.     Subsequently,  however,  an  erasure  on  the  date  of 

the  enlargement  *being  noticed,  it  was  discovered,  on  inquiry  of       [  ^7i  ] 

Clay,  that  the  enlargement  was,  in  fact,  made  and  signed  by  all 

the  arbitrators  on  the  1st  of  June,  on  which  day  the  enlargement 

originally  was  dated,  but  that  the  date  had  been  altered  by  some 

one  subsequently,  and  made  to  appear  of  the  date  of  the  1st  of 

November,  without  Clay's  knowledge  or  consent.    Clay  made  an 

affidavit  to  this  effect ;  but  it  was  so  worded  that  it  did  not  appear 

clearly  that  there  had  been  no  proper  enlargement  of  time  until 

the  original  agreement  of  reference  was  produced  and  inspected. 

There  were  various  objections  to  the  award ;  but  the  only  two 
necessary  to  mention  were,  first,  that  the  time  for  making  the  award 
had  not  been  duly  enlarged.  The  second  was  pointed  to  the  con- 
duct of  the  arbitrators  in  holding  a  meeting  and  examining  witnesses, 
on  behalf  of  the  Oswalds,  without  notice  to  Earl  Grey  or  his  agent, 
or  giving  them  an  opportunity  of  being  heard. 

The  rule  nm  to  set  aside  the  award  was  drawn  up  on  reading  the 
rule  making  the  agreement  of  reference  a  rule  of  Court  and  the 
various  affidavits,  but  not  on  reading  the  original  agreement  of 
reference. 

Manisty  showed  cause  (Jan.  80  and  81) : 
There  is  no  sufficient  proof  that  the  time  was  not  duly  enlarged. 
Clay's  affidavit  does  not  show  clearly  that  there  was  no  proper 
enlargement,  though  there  may  have  been  some  alteration  of  some 
other  enlargement.  The  Court  cannot  look  at  the  original  agree- 
ment of  reference.  It  is  not  before  the  Court  in  any  way.  The 
rule  nisi  is  not  drawn  up  on  reading  it.  It  is  drawn  up  only  on 
reading  the  rule  making  the  submission  a  rule  of  Court  and  the 
affidavits. 

(Eble,  J. :  I  am  of  opinion  that  the  original  agreement  of  refer- 
ence is  made  part  of  the  rule  of  Court,  and  that  it  may  therefore  be 
looked  at.) 
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Oswald  It  is  not  competent  for  a  party  who  has  made  the  enlargement  part 
Earl  Obey,  of  a  rule  of  Court,  which  states  that  the  enlargement  was  made  on 
the  Ist  of  November,  to  show  that  it  was  made  on  another  day. 
Further,  the  objection  to  the  want  of  a  due  enlargement  of  time  has 
been  waived,  for  Clay,  who  was  Earl  Grey's  arbitrator  and  acted  as 
his  agent,  went  on  with  the  reference  without  objecting  to  the  want 
of  due  enlargement,  though  he  must  have  known  that  the  time  had 
not  been  enlarged  :  Backhouse  v.  Taylor  (^).  Secondly,  there  was 
no  impropriety  in  the  conduct  of  the  arbitrators  ;  or  if  there  was,  it 
has  been  waived  by  consent  of  Earl  Grey's  agent,  [who]  must  be 
taken  to  have  waived  any  objection  to  the  examination  of  T.  Oswald 
and  the  witness  Eerr  by  his  joining  afterwards  in  the  award. 

J.  Brown,  in  support  of  the  rule : 

The  arbitrators'  original  time  expired  on  the  5th  of  November. 
If  they  wished  to  enlarge  it,  the  enlargement  ought  to  have  been 
made  before  that  date.  Looking  at  the  original  submission,  it  is 
now  clear  that  the  enlargement  was  made  too  late.  The  rule  of 
Court,  stating  that  the  enlargement  was  made  in  November,  cannot 
cure  the  defect.  It  was  drawn  up  in  ignorance  of  the  facts.  To 
allow  it  to  do  so  would  be  permitting  a  fraud  on  the  Court  to 
succeed.  Further,  a  material  alteration  in  a  date  made  in  a  docu- 
ment vitiates  it  altogether.  Clay  never  concurred  in  the  omission 
of  an  enlaif  ement ;  even  if  he  did,  it  would  not  affect  Earl  Grey, 
for  he  was  not  Earl  Grey's  agent  in  any  sense.  It  is  now  sworn 
that  he  never  was  authorized  by  Earl  Grey,  or  any  one  on  his  part, 
to  act  as  agent.  Earl  Grey  had  another  agent  acting  in  the  refer- 
ence.  Clay  was  appointed  to  act  as  arbitrator,  not  as  agent. 
[  *72  ]  Secondly,  *the  conduct  of  the  arbitrators  has  been  most  irregular. 
They  proceeded  without  notice  to  the  parties,  and  examined  one 
party  and  his  witness  in  the  absence  of  the  other.  It  is  said  that 
the  usage  of  the  country  authorized  them  in  proceeding  without 
the  presence  of  the  parties ;  but  usage  cannot  prevail  where  it  is 
contrary  to  a  written  agreement.  Here  the  parties  agreed  that  the 
parties  and  their  witnesses  should  be  examined  on  oath,  if  required, 
and  that  the  parties  would  attend  with  their  witnesses  at  the 
meetings  appointed  by  the  arbitrators.  Clay  required  witnesses  to 
be  heard  on  the  part  of  Earl  Grey.  The  usage  as  contended  for  is 
bad  in  law,  for  it  amounts  to  a  justification  of  the  arbitrators  acting 
as  agents  for  the  parties  who  nominated  them,  instead  of  judging 
(1)  90  E.  E.  765  (2  L.  M.  &  p.  70  J  20  L.  J,  Q.  B.  233). 
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impartially  between  both.  This  practice  has  been  repeatedly  con-  Oswald 
demned  by  the  Courts :  Cakrajt  v.  Roebuck  (1),  and  Bussell  on  e^ri,  orey. 
Arbitrators,  pp.  206,  207.  Even  if  the  usage  can  be  supported,  the 
arbitrators  have  not  acted  fairly  under  it,  for  they  have  examined 
one  party  and  not  the  other.  It  is  laid  down  in  numerous  cases 
that  an  arbitrator  is  to  hear  both  sides,  and  each  in  the  presence  of 
the  other.  The  authorities  are  collected  and  commented  on  in 
Russell  on  Arbitrators,  pp.  185  to  189.  (He  then  read  the  passage 
referred  to  from  the  work  cited.)  He  was  then  stopped  by  the 
Court. 

Erlb,  J. : 

Adopting  the  law  as  laid  down  in  the  passage  just  read  to  me 
from  Bussell  on  Arbitrators,  I  am  of  opinion  that  the  award  must 
be  set  aside,  as  the  arbitrators  have  violated  one  of  the  most 
important  principles  of  justice.  They  have  held  a  meeting  without 
notice,  and  have  heard  a  witness  on  behalf  of  one  party  and  have 
refused  to  hear  the  other  side.  A  more  glaring  departure  from  this 
rules  that  ought  to  regulate  the  proceedings  of  persons  sitting  in  the 
character  of  Judges  it  is  impossible  to  conceive.  It  appears,  in  the 
present  case,  that  each  of  the  arbitrators.  Clay  and  Black,  has  con- 
sidered himself  as  the  agent  of  the  party  who  nominated  him.  The 
other  passage  read  from  Bussell  on  Arbitrators,  206,  warrants  me 
in  joining  with  the  other  Judges  in  saying  that  this  is  a  notion 
which  ought  strongly  to  be  repudiated ;  and  that  it  is  wrong  for 
an  arbitrator,  so  nominated,  to  consider  himself  as  appointed  to 
take  care  of  the  interests  of  one  party  only,  and  not  of  the  other 
as  well.  Giving  the  utmost  latitude  to  the  usage  alleged  by 
Mr.  Maniaty,  it  cannot  bear  out  this  case.  I  can  understand 
that  there  might  be  a  reference  between  an  incoming  and  out- 
going tenant,  where  an  inspection  of  the  farm  itself  would  afford 
every  information  necessary.  In  such  a  case,  it  might  be,  if  the 
usage  were  so,  that  the  referees  need  not  give  notice  of  their  meet- 
ings to  the  parties  or  have  their  attendance,  but  might  make  their 
award  on  a  view  of  the  farm.  But  if  there  be  in  any  part  of  the 
country  a  usage  or  practice  for  arbitrators  to  make  their  award,  not 
on  a  mere  view,  but  on  the  examination  of  witnesses  for  one  party 
in  the  absence  of  the  other,  and  without  notice  to  the  latter,  I  am 
clearly  of  opinion  that  such  a  usage  would  be  contrary  to  law ;  and 
that  an  award  made  pursuant  to  such  a  usage  ought  to  be  set 
(1)  1  R.  R.  126  (1  Vee.  Jr.  221,  226). 
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aside.  Here  the  arbitrators  heard  T.  Oswald  and  a  witness  Eerr  on 
the  part  of  the  Oswalds,  and  refused  to  hear  the  parties  whom  Clay 
required  to  have  heard  on  the  part  of  Earl  Grey.  On  this  ground  I 
think  the  award  bad. 

I  am  also  of  opinion  that  the  award  was  made  by  the  arbitrators 
after  their  time  had  expired.  It  is  perfectly  clear,  upon  the  inspec* 
tion  of  the  agreement  of  reference,  coupled  with  the  affidavit  of 
Clay,  that  the  arbitrators  did  not  make  their  enlargement  until  too 
late ;  and  that  being  afterwards  informed  that  the  enlargement  was 
void,  they  wrote  the  words  "November,  1858,"  over  the  words 
"  June,  1854,"  so  that  the  document,  which  was  void  as  it  stood, 
was  made,  by  something  equivalent  to  forgery,  to  appear  good  and 

Ride  absolute. 
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(24  L.  J.  Q.  B.  223—224;  S.  C.  3  C.  L.  R.  986;  1  Jur.  N.  S.  710;  3  W.  R.  451 ; 

25  L.  T.  0.  S.  103.) 

When  a  road  has  been  found  to  be  a  high  road,  on  an  indictment  against 
a  parish  for  not  repairing  it,  tbe  parish  is  not  excused  from  putting  it  into 
good  and  substantial  repair  by  the  circumstance  that  it  is  little  used  and 
has  never  been  repaired  with  hard  materials,  that  it  passes  into  another 
parish  which  denies  it  to  be  a  highway,  and  that  it  is  of  no  use  to  repair 
the  part  in  one  parish  until  the  liability  of  the  adjoining  parish  has  been 
determined. 

A  VERDICT  having  been  found  at  the  Assizes  against  the  inhabitants 
of  the  parish  of  Claxby,  in  Lincolnshire,  for  non-repair  of  a  high 
road,  an  application  was  made  for  a  rule  calling  upon  them  to  show 
cause  why  a  fine  of  1511.  should  not  be  imposed  upon  them  to  be 
applied  to  the  repair  of  the  road.  The  affidavits  alleged,  that .  the 
road  was  out  of  repair  and  had  not  been  repaired  with  hard 
materials,  and  that  it  would  cost  151L  to  put  it  into  good  and 
substantial  repair. 

The  affidavits  in  answer  stated,  that  the  road  in  question  had 
never  been  made  a  hard  road ;  that  it  was  very  rarely  used  at  all ; 
that  the  road  passed  out  of  the  parish  of  Claxby  into  the  parish  of 
Normanby,  and  then  re-entered  the  parish  of  Claxby;  that  the 
inhabitants  of  the  parish  of  Normanby  denied  that  the  continuation 
of  the  road  in  their  parish  was  a  high  road ;  that  it  was  useless  for 
the  inhabitants  of  Claxby  to  repair  the  two  portions  in  their  parish 
until  the  liability  of  the  adjoining  parish  to  repair  the  intermediate 
portion  had  been  ascertained. 
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Mellor  and  Hayes  showed  cause  (May  5) :  ebo. 

r. 

The  parish  of  Glaxby  is  not  bound  to  make  a  road,  only  to  repair      Ikhabi- 

TANTS  OP 

one.    Regard  must  be  had  to  the  use  and  condition  of  the  road  in    ,  claxby. 

considering  the  nature  of  the  repairs.    If  they  put  it  into  as  good  a 

condition  as  it  has  been  before  at  its  best  time,  it  is  sufficient :  Rex 

V.  Cluworth  (1).    The  estimate  here  is  founded  on  a  calculation  of 

what  it  would  cost  to  make  this  a  far  better  road  than  it  ever  has 

been.    The  matter  should  at  least  stand  over  until  the  liability  of 

the  adjoining  parish  has  1i)een  determined. 

Beesley,  in  support  of  the  motion  : 

The  inhabitants  of  Claxby  cannot  impose  on  the  prosecutors  the 
burden  of  indicting  the  adjoining  parish.  They  are  bound  to  repair 
their  own  roads  without  reference  to  any  other  parish.  The  verdict 
has  determined  their  liability.  All  that  they  are  at  liberty  to  show 
in  answer  to  this  application  is,  what  they  have  done  or  are  doing 
towards  the  repair:  Corner's  Crown  Prac.  155.  Their  affidavits 
do  not  show  that  they  have  done  or  are  doing  anything. 

Cur.  adv.  vidt. 
Coleridge,  J.  now  said : 

In  this  case  the  facts  were  these  :  the  inhabitants  of  the  ^parish  [  *224  ] 
of  Claxby  were  indicted  for  the  non-repair  of  a  highway ;  they 
pleaded  Not  guilty.  The  indictment  having  been  removed  into  this 
Court,  and  tried  at  Nisi  Prius,  at  the  Spring  Assizes  for  1854,  a 
verdict  of  guilty  was  passed,  and  no  application  has  been  made  for 
a  new  trial.  A  rule  nisi  has  been  obtained  for  the  imposition  of  a 
fine,  upon  an  affidavit,  which  states  that  the  road  has  not  been 
repaired  with  hard  materials,  that  it  is  ruinous  and  in  decay  for 
want  of  needful  reparation,  so  that  the  Queen's  subjects  cannot 
safely  pass  and  repass  upon  it;  and  it  is  sworn  according  to  judg- 
ment and  belief  that  151Z.  will  be  required  to  put  it  into  good  and 
substantial  repair.  The  affidavits  in  reply  do  not  controvert  these 
statements ;  but  they  rely  on  the  following  facts :  that  the  road  never 
has  been  repaired  with  hard  materials,  probably  not  repaired  at 
all ;  that  it  is  formed  of  several  varying  tracks ;  that  it  passes  over 
abrupt  and  precipitous  ascents  and  descents,  and  terminates  in  the 
adjoining  parish  of  Normanby,  where  the  continuation  of  it  is 
denied  by  that  parish  to  be  a  highway.  The  defendants'  affidavits 
also  state  that  it  is  so  little  used,  that  such  repair  as  is  called  for  by 

(1)  1  Salk.  358. 


TANTBOP 

Claxby. 


902  1855.    Q.  B.    24  L.  J.  Q.  B.  224.  [r.r. 

reo.  the  prosecutorB  would  be  only  to  incur  a  useless  expense ;  and  that, 
iNHABi-  ftt  all  events,  such  repair  should  not  be  required  until  the  prose- 
cutors have  succeeded  on  an  indictment  against  the  inhabitants 
of  Normanby,  and  established  that  the  continuing  way  in  it  is 
also  a  highway.  It  appears  to  me  that  the  legal  character  and 
consequence  of  this  verdict  cannot  depend  on  the  greater  or  less  use 
which  may  be  made  of  the  highway,  still  less  on  what  may  be  done 
with  regard  to  the  continuing  track  in  another  parish.  The  verdict 
has  conclusively  established  that  the  road  in  question  is  a  highway, 
and  consequently,  that  the  burden  of  repairing  it  and  keeping  it  in 
repair  is  cast  upon  the  parish.  The  same  verdict  has  also  estab- 
lished that  at  the  time  of  the  plea  pleaded  it  was  out  of  repair,  and 
it  is  not  now  alleged  by  the  defendants  to  be  in  proper  repair ;  nor 
can  it  at  this  time  of  day  be  contended,  that  because  it  has  never 
been  repaired  the  parish  is  exempt  from  the  duty  of  repairing,  when 
from  want  of  repair  it  has  become  impassable.  In  every  highway 
repairs  must  at  some  time  have  had  their  commencement.  This 
Court,  however,  will  not  prescribe  the  mode  of  repair ;  and  if  the 
sum  sworn  to  had  appeared  to  have  been  calculated  only  to  meet  a 
particular  mode,  it  would  not  have  been  governed  by  the  calculation. 
It  is  sworn,  however,  and  it  is  not  denied,  that  161/.  will  be 
necessary  to  put  the  road  into  a  substantial  state  of  repair.  Under 
the  circumstances,  therefore,  I  think  this  fine  ought  to  be  imposed  ; 
but  I  think  it  will  be  not  improper  to  stay  the  execution  until  the 
first  day  of  Michaelmas  Term  next,  to  enable  the  parish  to  repair 
effectually.  If  it  shall  then  appear  that  this  has  been  done,  the  fine 
may  be  modified ;  if  not,  it  will  be  levied. 

Rule  absolute. 
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IN  THE  COURT  OF  EXCHEQUER 


PLATT    V.    BROMAGE    and    Another.  i864. 

Nov.  20. 
(24  L.  J.  Ex.  63—65 ;  S.  C.  24  L.  T.  O.  S.  147.)  

Where  a  party,  to  secure  advances  made  to  him,  assigned  to  his  creditor  L  ^^  J 
his  present  and  also  his  after-acquired  property,  and  the  former  heing 
insufficient  to  pay  the  debt,  the  creditor  sold  the  present  and  also  the  ♦after-  [  '64  ] 
acquired  property,  with  the  assent  of  the  debtor,  who  probably  thought 
that  the  after- acquired  property  passed  by  the  assignment :  Held,  that  the 
proceeds  of  the  after- acquired  property  which  had  been  sold  under  a 
mistake  as  to  the  law,  but  without  fraud,  could  not  be  recovered  back. 

This  was  an  action  by  the  plaintiff  as  assignee  of  the  estate  and 
effects  of  John  Jones,  an  insolvent.  The  first  count  was  in  trover, 
for  converting  the  goods  of  the  insolvent  before  his  insolvency, 
and  the  second  count  was  for  money  payable  to  the  plaintiff  as 
assignee,  for  money  received  by  the  defendants,  to  the  use  of 
John  Jones,  before  his  insolvency.  The  defendants  pleaded  Not 
guilty.  Not  possessed,  Leave  and  licence.  Never  indebted,  and 
other  pleas. 

At  the  trial,  before  Williams,  J.,  at  the  Breconshire  Spring 
Assizes  in  last  year,  the  facts  appeared  to  be  these :  In  October,  1860, 
John  Jones,  the  insolvent,  a  farmer  residing  at  Llangoed  Farm,  in 
the  county  of  Brecon,  being  indebted  to  the  defendants,  Messrs. 
Bromage  and  Snead,  who  were  bankers  at  Brecon,  in  660/.,  for 
money  advanced  by  them  to  him,  assigned  to  them  his  stock,  crops, 
&c.  at  Llangoed,  by  way  of  mortgage,  for  securing  that  sum  and 
interest.  Shortly  afterwards,  Jones  took  a  smaller  farm,  called 
"  Tregunter,"  where  he  continued  till  September,  1862,  when  his 
difficulties  increasing  and  the  debt  to  the  defendants  being  unpaid, 
the  latter,  with  the  consent  of  Jones,  took  possession  of  and  sold  the 
stock,  crops,  &c.  at  Tregunter,  together  with  a  quantity  of  wheat, 
to  which  he  was  entitled  as  outgoing  tenant  of  Llangoed  Farm.  It 
appeared  probable  that  the  insolvent  had  assented  to  the  sale  of  his 
stock  and  crops  on  Tregunter  Farm,  under  the  belief  that  the 
defendants  were  entitled  to  sell  it  under  the  assignment.  Under 
these  circumstances,  it  was  contended,  on  behalf  of  the  plaintiff, 
that  he  was  entitled  to  recover  in  respect  of  the  stock,  crops,  &>c. 
in  Tregunter,  on  the  ground  that  they  did  not  pass  to  the  defen- 
dants under  their  assignment.  The  learned  Judge  reserved  the 
point,  and  the  defendants  had  a  verdict,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him. 
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platt  J.  Evans  now  moved  accordingly  (Nov.  7),  and  renewed  the 

bromagb.    objection  taken  at  the  trial. 

Per  Ctjbiam  (i) : 
We  will  consult  the  learned  Judge  who  tried  the  cause. 

Cur.  adv.  vuU. 

Pollock,  C.  B.  now  said : 

This  was  a  case  in  which  a  rule  was  moved  for  by  Mr.  Evans. 
The  facts  were  of  this  kind  :  The  plaintiff,  as  assignee  of  an  insol- 
vent John  Jones,  claimed  to  recover  certain  effects  sold  to  pay  a  debt 
due  to  the  defendants,  who  were  bankers  at  Brecon.  The  defen- 
dants, Messrs.  Bromage  and  Snead,  had  had  assigned  to  them,  to 
secure  certain  advances  made  by  them,  all  the  property  in  a  certain 
farm,  called  "  Llangoed  Farm :  *'  the  assignment  also  contained 
expressions  sufficient  to  include  future-acquired  property ;  but  that 
could  not  be  done,  the  law  not  admitting  of  anything  being  assigned 
by  deed,  except  that  which  actually  exists.  Then  the  defendants 
applied  to  have  the  security  rendered  available  entirely  with  the 
consent  of  the  insolvent ;  whereupon  the  property  that  was  in  the 
security  was  sold,  and  that  not  being  sufficient,  also  a  seizure  was 
made  upon  another  farm,  called  ''  Tregunter,"  entirely  with  the 
consent  of  the  insolvent  and  the  defendants,  and  this  action  is 
brought  to  recover  in  respect  of  so  much  property  as  did  not  pass 
by  the  deed  between  the  parties.  The  point  was  reserved.  We 
think  there  is  no  weight  in  the  objection  made  on  behalf  of  the 
plaintiff.  If  the  insolvent  assented  to  the  act  being  done,  it  cannot 
be  set  aside,  though  it  was  proved  that  there  was  a  mistake  in  point 
of  law,  or  a  mistake  in  point  of  fact :  it  is  his  doing,  and  he  assented 
to  it  when  it  was  done.  There  was  a  difference  of  opinion  among 
the  jury,  whether  or  not  he  was  under  a  notion  that  the  property 
passed  by  the  deed:  I  think  it  is  quite  immaterial  whether  he 
entertained  that  notion  or  not.  There  was  no  fraud.  When  a 
person  does  by  some  mistake  that  which  he  is  in  some  respects 
[  *65  ]  bound  to  do,  and  perfectly  competent  to  do,  that  cannot  *be  treated 
as  a  fraud  or  as  a  mistake.  If  a  man  has  two  creditors,  and, 
intending  to  pay  one  he  by  mistake  pays  the  other,  he  cannot  get 
the  money  back  again.  It  appears  to  me  and  all  the  members  of 
the  CouBT,  that  there  ought  to  be  no  rule. 

(1)  Pollock,  G.  B.,  Pabke,  B.,  Aldebson,  B.  and  Platt,  B. 
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Pabkb,  B.  :  flatt 

v. 
I  have  consulted  my  brother  Williams  on  the  matter,  and  he     Bbomage. 

says,  the  consent  of  the  insolvent  to  the  sale  of  the  other  farm  was 
probably  inflaenced  by  the  supposition  on  his  part,  that  all  future- 
acquired  property,  as  well  as  all  existing  chattels,  passed  by  the 
first  assignment ;  and  he  left  that  question  to  the  jury,  who  said 
they  could  not  decide  whether  he  made  that  assignment  under  the 
influence  of  the  opinion  that  he  was  bound  by  the  former  assent. 
That  is  quite  immaterial :  he  gave  his  consent  uninfluenced  by  any 
fraud,  and  under  a  mistake  of  law ;  therefore,  he  must  be  bound 
by  that  mistake  of  law.  On  the  question  of  the  issue,  I  think  the 
verdict  was  right.  R^de  refused. 


HINTON   V.  MEADE.  i855. 

(24  L.  J.  Ex.  140  ;  S.  C.  1  Jur.  N.  S.  46 ;  24  L.  T.  O.  S.  222 ;  3  W.  E.  161.)  !!!l!^ 

A  rule  to  set  aside  an  award  void  on  the  ground  of  its  haying  been  made         L  ^  ''^  1 
by  two  out  of  three  arbitrators  without  the  cooourrence  of  the  third,  may 
be  drawn  up  without  reading  the  award,  the  party  seeking  to  set  aside  the 
award  not  being  bound  to  incur  the  expense  of  taking  it  up. 

PREyriCE  had  obtained  a  rule  to  set  aside  an  award  in  a  matter 
which  had  been  referred  to  two  arbitrators,  with  power  to  appoint 
an  umpire,  on  the  ground  that  the  umpire  and  one  of  the 
arbitrators  had  made  the  award  without  the  knowledge  of  the  other 
arbitrator.  The  rule  had  not  been  drawn  up  on  reading  the 
award. 

Hawkins  showed  cause,  and  took  a  preliminary  objection  that 
the  plaintiff  was  not  entitled  to  be  heard,  as  the  rule  had  not  been 
drawn  up  on  reading  the  award. 

Prentice,  in  support  of  the  rule,  insisted  that  the  plaintiff  was 
not  bound  to  incur  the  expense  of  taking  up  a  void  award. 

Per  Curiam  (i): 

The  rule  must  be  absolute.     The  plaintiff  is  not  bound  to  incur 

the  expense  of  an  useless  award,  which  he  is  seeking  to  set  aside 

on  the  ground  that  it  is  void. 

Rule  absolute. 

(1)  Pollock,  C.  B.,  Parke,  B.,  Aldxrsok,  B.  and  Martin,  B. 
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1854.  8WATMAN  V.  AMBLEK  and  Another. 

Mr.  16. 

Bee,  18.  (24  L.  J.  Ex.  185—186;  8.  C.  24  L.  T.  O.  S.  243.) 

r  igg  1  A  tenant  has  a  right  to  deduct  from  his  rent  the  amount  of  property-tax 

asseeeed  upon  and  paid  by  him  in  reepect  of  his  landlord,  although  the 
landlord  is  not,  in  fact,  liable  to  be  assessed,  and  has  before  the  payment, 
claimed  exemption,  and  that  exemption  has  been  subsequently  allowed. 

Special  case.  The  plaintiff  is  the  trustee  of  the  Eau  Brink 
Commissioners,  and  by  a  lease,  bearing  date  the  1st  of  December, 
1849,  certain  tolls,  the  property  of  the  Commissioners,  were 
demised  by  the  plaintiff  to  the  defendants  for  one  year,  from  the 
1st  of  January,  1860,  to  the  1st  of  January,  1851.  Under  this  lease 
the  plaintiff  claimed  the  sum  of  S,470{.,  and  the  question  for  the 
Court  was,  whether  the  defendants  were  entitled  to  deduct  the  sum 
of  284Z.  19«.  in  respect  of  certain  payments  made  by  them  on 
account  of  the  property-tax,  under  the  following  circumstances: 
The  defendants  had  been  the  lessees  of  the  same  tolls  from  the 
year  1887  for  three  years,  and  from  the  year  1841  for  another  three 
years ;  and  then  again  in  1847  for  one  year  only.  From  the  year 
1848  to  January,  1849,  they  were  not  the  lessees,  but  from 
January,  1849,  to  1850,  they  were  the  lessees  again.  When  the 
property-tax  was  imposed  in  the  year  1842,  there  was  a  question 
between  the  lessors  and  the  defendants  which  was  the  proper  party 
to  make  the  return.  The  defendants  contended  that  they  were  not 
bound  to  make  the  return,  and  at  all  events  that  they  were  not 
bound  to  make  it  in  Lynn,  but  that  they  had  a  right  to  make  it  in 
London.  And  accordingly  one  of  the  defendants,  on  behalf  of  the 
rest,  made  a  return  of  the  profits  of  the  concern  in  London.  They 
did  not,  however,  return  the  actual  amount  of  the  tolls  received, 
and  in  consequence  an  application  was  made  to  the  Commissioners 
of  Taxes  in  London  upon  the  subject,  and  it  appears  they  had 
doubts  in  what  way  the  return  was  to  be  made.  First,  they 
directed  it  to  be  made  in  one  mode ;  and  then  they  corrected  that, 
and  afterwards  said  the  tenant  must  make  a  return.  They  did  not, 
however,  make  the  return  during  the  three  years  of  the  lease 
commencing  in  1841 ;  and  at  the  end  of  the  time  the  defendants 
were  called  upon  by  the  Commissioners  to  make  a  return,  and  they 
were  compelled  to  pay  the  landlord's  property-tax  upon  the  whole 
of  the  rent  for  those  three  years. 

The  plaintiff,  acting  for  the  Commissioners  of  the  tolls,  alleged 
that  the  defendants,  in  consequence  of  their  not  making  a  proper 
return,  had  been  the  cause  of  the  Commissioners  being  assessed 
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for  this  rent ;  and  they  contended  that  they  ought  not  to  be  swatman 
assessed  at  all,  as  it  was  not  a  description  of  tolls  liable  to  be  ambler. 
assessed,  or  at  all  events  that  great  deductions  ought  to  be  made  on 
account  of  the  expense  that  they  had  undergone  in  the  collection 
of  the  tolls  ;  and  they  say,  that  if  the  return  had  been  made  at  the 
proper  place,  they  should  have  appealed  against  the  assessment. 
On  the  21st  of  October,  1847,  an  agreement  was  effected  with  the 
sanction  of  Mr.  Pemberton,  who  had  the  management  of  the 
concern,  that  the  defendants  should  deduct  467/.  Ids.  Id.,  the  real 
amount  that  they  had  paid  for  the  landlord  in  the  years  1842, 
1848,  1844,  1845,  to  the  1st  of  October,  1846.  The  defendants 
claimed  to  deduct  (they  having  actually  paid)  a  larger  sum  than 
467Z.  19«.  Id. ;  but  that  was  not  allowed,  because  the  Com- 
missioners, or  persons  acting  on  their,  behalf,  said  they  had 
deducted  too  much,  for  they  had  deducted  the  property-tax  on  their 
own  profit  instead  of  merely  the  tax  to  be  paid  by  the  plaintiff; 
and,  accordingly,  the  defendants  paid  the  difference  to  the  plaintiff 
in  money  between  the  sum  of  467!.  19«.  7d.,  the  amount  agreed  to 
be  deducted,  and  the  sum  they  had  actually  paid  to  the  Com- 
missioners of  Taxes.  This  account  was  settled  up  to  that  time, 
upon  the  faith  that  the  defendants  were  entitled  to  deduct  all  they 
had  paid  on  account  of  the  landlord. 

The  defendants  continued  to  be  assessed  and  to  pay  the  amount 
as  before,  but  the  plaintiff  in  the  mean  time  applied  to  the  Com- 
missioners of  Taxes  for  an  allowance.  That  application  stood  over 
for  nearly  a  year,  and,  finally,  in  the  month  of  May,  1851,  which 
was  after  the  defendants'  lease  had  ^expired,  the  Commissioners  [  *186  ] 
of  Taxes  agreed  that  the  Eau  Brink  Commissioners  ought  to  be 
exempt  from  the  taxation,  inasmuch  as  the  tolls  were  received 
for  public  purposes,  except  with  respect  to  a  sum  secured  by  a 
mortgage  of  the  tolls,  as  to  which  they  were  bound  to  pay.  An 
action  having  been  brought  to  recover  arrears  of  rent,  the  defendants 
now  contended,  that  they  were  entitled  to  deduct  the  whole  amount 
of  property-tax  paid  between  the  1st  of  January,  1850,  and  the  1st 
of  January,  1851 ;  the  plaintiff,  on  the  other  hand,  disputing  on 
behalf  of  the  Eau  Brink  Commissioners  the  right  of  the  defendants 
to  deduct  the  difference  between  the  sum  for  which  the  trust  was 
actually  liable  and  that  for  which  they  were  assessed. 

The  case  was  argued,  on  a  former  day  (i),  by 

(1)  Nov.  15,  1854,  coram  PolijOCK,  C.  B,  Pabkb,  B.,  Aldebson,  B.  and 
Plait,  B. 
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BwATMAN  ByleSy  Serjt.  (Worlledge  with  him,)  for  the  plaintiff,  and 

V, 
Am  BLEB. 

Malcolm,  for  the  defendant. 

The  following  cases  were  referred  to :  Denby  v.  Moore  (l),  Cam- 
ming  v.  Bedborough  (2),  Cuirie  v.  Ooold  (^). 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

The  question  in  this  case  was,  whether  the  defendant  was 
entitled  to  deduct  certain  property-tax  paid  by  him — not  to  set 
it  off,  because  it  was  in  effect  settled  by  the  case  of  Denby  v.  Moore 
that  you  cannot  set  off.  a  claim  of  this  nature,  because  in  paying 
over  the  property-tax  you  cannot  be  considered  as  having  done 
any  thing  more  than  paying  part  of  the  rent,  and  you  cannot  set 
off  that.  The  plaintiff  is  in  fact  the  representative  of  the  Eau 
Brink  Commissioners,  and  we  have  now  to  decide  whether  the 
defendants  are  entitled  to  deduct  certain  payments  they  have 
made  on  account  of  the  property-tax  since  the  commencement  of 
their  lease.  (The  learned  Judge  then  stated  the  facts  of  the 
case.)  We  do  not  see  any  reason  why  they  should  not  be  entitled 
to  deduct  the  money,  not  to  recover  it  by  way  of  a  cross-action, 
but  to  deduct  it  from  the  unpaid  rent.  They  never  paid  the  rent 
in  full.  There  appears  to  us  to  be  no  reason  why  they  should  not 
be  entitled  to  deduct  every  sum  they  had  paid  on  account  of  their 
landlords  down  to  that  time.  It  was  the  business  of  the  landlords 
to  get  relieved  from  the  assessment,  which  they  neglected  to  do 
in  the  first  instance ;  but  which  they  finally  effected  on  the  22nd  of 
May,  1851 ;  but  the  tenants  in  the  mean  time  being  assessed  and 
compelled  to  pay,  they  have  a  right  to  make  every  deduction. 
Consequently,  our  judgment  will  be  in  favour  of  the  defendants. 

Judgment  for  the  defendants. 

(1)  18  E.  R.  444  (1  B.  &  AldL  123).  (3)  53  E.  K.  33  (2  Madd.  163). 

(2)  71  E.  E.  718  (15  M.  &  W.  438). 
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In  be  KNOWLES  v.  HOLDEN  and  Others  (1).  isss. 

Mays. 
(24  L.  J.  Ex.  223—224.)  J— 

Where  the  parties  to  a  plaint  in  the  county  court  appeared  before  the  t  ^^^  J 
Judge,  and  consented  to  a  reference,  without  objecting  to  the  want  of 
jurisdiction,  but  one  of  them,  during  the  progress  of  the  reference,  objected 
to  the  jurisdiction  of  the  arbitrators,  on  the  ground  that  title  to  land  came 
in  question  and  the  arbitrators  proceeded  with  the  reference :  Held,  that  he 
was,  nevertheless,  entitled  to  a  prohibition. 

In  this  case  a  rule  had  been  obtained,  on  the  part  of  the  defen- 
dants, calling  on  the  Judge  of  the  Lancashire  County  Court,  held 
at  Blackburn,  to  show  cause  why  a  writ  of  prohibition  should  not 
issue  to  prohibit  the  Court  from  further  proceeding  in  the  said 
plaint.  It  appeared  that  the  plaint  had  been  brought  against  the 
defendants  for  having  raised  and  carried  away  mines,  beds,  and 
seams  of  coal  near  certain  houses  at  Blacksnape,  the  property  of 
the  plaintiff,  whereby  the  houses  had  become  dilapidated  and 
injured,  and  the  water  of  a  well  drawn  away. 

Both  parties  attended  at  the  county  court,  where  an  order  of  the 
Court  was  made,  with  consent,  for  a  reference.  The  parties  after- 
wards attended  before  the  arbitrators,  and  after  the  conclusion  of  the 
plaintiff's  evidence,  the  defendants'  attorney  objected  to  the  juris- 
diction of  the  arbitrators,  on  the  ground  that  title  to  land  came  in 
question.  The  reference,  however,  proceeded  under  protest,  and 
the  arbitrators  made  their  award.  On  the  parties  afterwards 
attending  before  the  Judge,  the  defendants'  attorney  objected  *tQ  [  *224  ] 
the  award,  on  the  ground  of  the  arbitrators  having  no  jurisdiction. 
The  Judge,  however,  was  of  opinion  that  the  award  was  valid,  on 
the  ground  that  the  parties  had  consented  to  the  jurisdiction. 

QriffitB  showed  cause  : 

The  defendants  are  not  entitled  to  a  prohibition  in  this  case,  for 
they  have  waived  their  right  to  it  by  consenting  to  refer  the 
matter.  The  power  of  the  Court  to  order  a  reference  depends  on 
the  77th  section  of  the  9  &  10  Yict.  c.  95  (2). 

(Parke,  B.  :  This  reference  was  not  in  pursuance  of  the  statute,  as 
the  matters  referred  were  not  within  the  jurisdiction  of  the  Courjt.) 

(1)  Cited,  Mayor  of  London  v.  Cox  L.  J.  Q.  B.  143,  58  L.  T.  86  ;  Far^har- 

(1867)  L.   B.   2  H.  L.   239,  283,  36  9on  v.  Mwgan  [1894]  1  a  B.  652,  558, 

L.  J.  Ex.  225 ;  Combe  v.  De  la  here  63  L.  J.  Q.  B.  474,  70  L.  T.  152,  C.  A. ; 

(1882)  22  Uh.  Div.  316,  325,  47  L.  T.  and  see  County  Courts  Act,  1888,8. 127. 

185 ;  B,  V.  Judge  of  Shropshire  County  (2)  See    now    County   Courts  Act, 

CotiH  (1887)  20  Q.  B.  D.  242,  248,  57  1888,  s.  104. 
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la  re        If  the  objection  to  the  jurisdiction  is  not  taken  before  the  county 
^^  court  Judge,  the  Court  will  not  interfere:    Roper  v.   Levy  (i). 

HoLDKN.  Where  a  Judge  of  a  county  court  tried  a  plaint  without  legal 
evidence  of  an  original  record,  it  was  held  that  the  defendant  by 
not  objecting  to  it  at  the  time  had  waived  the  irregularity :  In  re 
Wiiisor  V.  Dunford  (2).  In  re  Jones  v.  James  (3)  is  also  in  point. 
In  the  latter  case  the  Judge  had  made  -an  order,  giving  the  plaintiff 
leave  to  issue  a  summons  against  the  defendant,  who  resided  out 
of  the  jurisdiction,  after  which  the  defendant  left  a  notice  with  the 
clerk  of  the  county  court  stating  his  intention  to  rely  on  the 
Statute  of  Limitations.  The  Court  refused  a  prohibition,  because, 
assuming  it  to  be  doubtful  whether  the  order  were  valid,  the  defen- 
dant by  serving  the  notice  had  waived  the  right  of  examining  into 
the  regularity  of  the  process. 

(Pabkb,  B.  :  The  general  rule  is,  that  parties  by  acquiescing  in 
proceedings  cannot  give  jurisdiction. 

Pollock,  C.  B.  :  The  defendants,  by  attending  the  county  court 
and  not  taking  the  objection  at  that  time,  have  not  given  that 
Court  jurisdiction. 

Parke,  B.  :  An  irregularity  may  be  waived.  Where,  however, 
the  jurisdiction  depends  on  the  Act  of  Parliament,  the  case  is  very 
different  from  that  of  waiving  a  defect  in  an  order.) 

This  is  not,  under  the  circumstances,  a  case  in  which  the  defen- 
dants are  entitled  to  ask  for  the  interference  of  the  Court. 

(Pollock,  C.  B.  :  A  party  has  a  right  to  the  interposition  of  the 
Court,  where  an  inferior  Court  exceeds  its  jurisdiction.) 

If  parties  in  a  case  of  libel  were  to  submit  themselves  to  the 
jurisdiction  of  the  county  court,  and  take  their  chance  of  a 
verdict,  this  Court  would  not  interfere  by  prohibition,  which  is  a 
discretionary  matter. 

(Parke,  B.  :  A  prohibition  is  not  a  discretionary  proceeding.) 

In  the  case  of  In  re  Jones  v.  James ^  if  no  order  had  been  granted, 
the  Court  below  would  have  had  no  jurisdiction,  as  it  possessed  no 

(1)  7  Ex.  65 ;  21  L.  J.  Ex.  28.  (3)  87  R.  R.  618  (19  L.  J.  Q.  B.  257). 

(2)  18  L.  J.  Q.  B.  14. 
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power  to  try  the  cause  without  an  order  for  that  purpose.     Yates        in  ro 
V.  Palmei'  (1)  shows,  that  where  an  action  is  brought  in  an  inferior       ^<^^^^ 
Court  and  the  defendant  appears  at  the  trial  and  makes  no  objection      Holden. 
to  the  jurisdiction  of  the  Court  whilst  the  case  is  proceeding,  but 
suffers  the  Court  to  act  without  protest  or  objection,  as  if  it  had    . 
jurisdiction,  down  to  actual  payment  of  damages  and  costs,  it  is  too 
late  to  apply  for  a  prohibition,  even  though  the  party  had  no 
opportunity  of  applying  earlier  to  the  superior  Court,  unless  the 
want  of  jurisdiction  appears  upon  the  face  of  the  proceedings. 

(Pollock,  C.  B.  :  There  the  proceedings  had  terminated. 

Parke,  B.  :  There  was  an  end  of  the  case ;  there  was  nothing  to 
be  done.    There  was  nothing  for  the  prohibition  to  operate  upon.) 

Milwardf  contrd,  was  not  called  on. 

Pollock,  C.  B.  : 
I  think  this  rule  must  be  absolute. 

Pabkb,  B.  : 

I  am  of  the  same  opinion.  The  question  in  In  re  Jones  v.  James 
turned  upon  jurisdiction  being  given  by  an  order ;  and  it  was  held, 
that  any  irregularity  under  the  order  of  the  county  court  Judge 
might  be  waived.    But  that  does  not  apply  to  this  case. 

Platt,  B.  and  Martin,  B.  concurred. 

Rule  absolute. 
(1)  6  Dowl.  ft  L.  283. 
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MAGISTRATES    CASES. 


1866.  In  re  carter  and  the  MAYOR  op  HASTINGS. 

Jan,  8a 
(t>4  L.  J.  M.  C.  72— 7a  ;  S.  C.  3  W.  E.  212  ;  24  L.  T.  0.  S.  264;  1  Jur.  N.  S.  89.) 

If  a  pai-ty  against  whom  an  order  of  affiliation  has  been  made  applies  to 
^      ^  a  justice,  stating  that  he  has  given  notice  of  appeal,   and  requires  the 

justice  to  take  his  recognizance  to  appear  and  try  the  appeal,  and  to  pay 
costs  if  awarded,  the  justice  has  no  jurisdiction  to  decide  whether  the 
notice  of  appeal  be  sufficient,  for  that  is  a  question  for  the  Sessions  on 
hearing  the  appeal. 

This  was  a  rule,  calling  on  the  mayor  of  Hastings  and  the 
mother  of  a  bastard  child  to  show  cause  why  the  mayor  should  not 
receive  the  recognizance  of  Carter  to  appear  and  try  an  appeal 
against  an  order  of  Petty  Sessions,  charging  him  as  the  putative 
father  of  the  child. 

The  case  was  heard  at  a  Petty  Sessions,  and  immediately  after 
the  decision  of  the  justices  that  Garter  was  liable  as  putative  father, 
his  attorney  stated  verbally  his  intention  to  appeal.  There  were 
conflicting  affidavits  as  to  whether  this  statement  was  heard  or 
accepted  as  a  notice  of  appeal  by  the  attorney  for  the  woman. 
Within  seven  days  after  the  decision,  application  was  made  to  the 
mayor  of  Hastings,  as  a  justice  of  the  peace,  to  take  Garter's 
recognizance  to  appear  and  try  the  appeal  at  the  next  Quarter 
Sessions,  and  to  pay  costs  if  awarded.  But,  on  objection  being 
then  made  that  there  had  not  been  any  due  notice  of  appeal  given, 
the  mayor  declined  to  take  the  recognizance. 

J.  J.  Johnson  showed  cause : 

The  mayor  was  right  in  refusing  to  take  the  recognizance.  By 
the  statute  7  &  8  Yict.  c.  101,  a  party  against  whom  an  order  of 
affiliation  is  made  must,  if  he  wish  to  appeal,  give  notice  of  appeal 
to  the  woman  within  twenty-four  hours  after  the  making  of  the 
order ;  and  must,  by  section  4,  ''  also  within  seven  days  give 
security,  by  recognizance  or  otherwise,  for  the  payment  of  costs  to 
the  satisfaction  of  some  one  justice  of  the  peace.'' 

(Grompton,  J. :  How  would  his  entering  into  a  recognizance  hurt 
you?) 

[  73  ]  The  form  of  recognizance,  which  is  given  by  the  statute  8  &  9  Vict, 
c.  10,  states,  as  a  fact,  that  the  notice  of  appeal  has  been  given ; 
and  the  statute  says  that,  if  the  recognizance  be  taken  according  to 
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the  form  given  in  the  schedule,  the  same  shall  be  taken  to  be  valid        la  re 
in  law.     These  provisions  show  that  it  was  not  the  duty  of  the 
justice  to  take  the  recognizance  unless  due  notice  of  appeal  had 
been  given. 

(Grompton,  J. :  Suppose  the  magistrate  took  the  recognizance,  it 
would  be  open  to  you  to  question  the  validity  of  the  notice  of 
appeal  at  the  Sessions.  I  am  of  opinion  that  the  justice  is  not  the 
proper  person  to  decide  on  the  validity  of  the  notice,  but  that  that 
is  a  question  for  the  Sessions.) 

As  the  rule  is  drawn  up,  it  cannot  be  made  absolute.  It  would 
oblige  the  magistrate  to  take  the  recognizance  of  the  defendant, 
which  he  is  not  bound  to  do  by  the  Act. 

Pashlepf  in  support  of  the  rule,  was  not  heard. 

Grompton,  J. : 

I  will  mould  the  rule  according  to  the  Act.  It  shall  direct  the 
justice  to  take  sufficient  security,  by  recognizance,  or  otherwise  to 
his  satisfaction,  for  Garter's  prosecution  of  the  appeal. 

RuU  absolute. 


(Crown  Gasb  Resbrvbd.) 

EEG.   V.  EUNDLE(l).  1855. 

^   '  April  2i 

(24  L.  J.  M.  C.  129—130  ;  S.  C.  Dears.  C.  C.  482 ;  6  Cox,  C.  C.  549 ;  3  C.  L.  B.  

659 ;  1  Jur.  N.  S.  430  ;  3  W.  R.  403 ;  25  L.  T.  0.  S.  118.) 

A  husband  who  ill-treats  his  lunatic  wife  is  not  punishable  under  the 
16  &  17  Vict,  c  96,  8.  9,  as  a  person  having  the  care  or  charge  of  a  lunatic, 
for  the  statute  does  not  apply  to  that  care  or  charge  which  arises  out  of  the 
domestic  relations  of  the  parties. 

[Quest,  Buchanan  v.  Hardy  (1887)  18  Q.  B.  D.  486,  56  L.  J.  M.  C.  42 ;  and 
see  now  the  Lunacy  Act,  1890,  s.  322.] 

(I)  Coram,  Pollock,  C.  B.,  Parke,  B.,  Wiohtman,  J.,  Crompton,  J.  and 
Cbowdeb,  J. 
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sa— 2 
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0  poses ;  if  he  does  not  know  of  any  intention  to  misapply  the  fUnds  of 
the  Company,  but  acts  bona  fide  in  the  matter,  he  may  enforce  perform- 
ance of  tiie  contract.    E,  C,  Rail,  Co,  y.  Havjkes 1 83 

r 

^  2.  Mere  want  of  legal  power  to  make  contract  at  moment 

'  of  entering  into  it  will  not  affect  its  validity  afterwards.    Ibid, 

1  3.  Title — Life  estate— Undertaking  by  projectors  of  r&il- 

j  way  to  obtain  Parliamentary  powers  to  enable  vendors  to  make  s^od 

title — Where  Company  did  not  fulfil  this  stipulation,  or  but  for  their  own 
default  title  might  have  been  perfected,  held  that  they  could  not   set 
**  up  deficiency  of  title  in  answer  to  bill  for  specific  performance.     I  hid. 

LIMITATIONS  (STATX7TE  0F)~1.  Annuity ^Bight  to  arrears  and 
Aiture  payments  Of  annuity.    Earl  of  Mansfield  v.  Ogle        .  882 

2.  Acknowledgment — ^Unstamped  promissory  note — Subsequent 

memorandum — Evidence— Interest — Trust— Covenant  to  transfer  stock 
— ^Borrowing  trust  money  with  notice  of  trust.    Spickemdl  v.  Hoiham    804 

3.  Acknowledgment  in  bar— To  prevent  right  to  have  account 

from  being  barred  by  statute,  acknowledgment  that  debt  is  actually 
due  is  not  necessary — ^It  is  sufiicient  that  there  should  be  acknow- 
ledgment that  account  is  pending  and  promise  to  pay  balance  if  found 
against  accounting  party.    France  y.  Sympson 811 

LTJKACY — 1.  An  action  of  debt  for   necessaries  supplied  will  lie 
against  a  lunatic.    Stedman  y.  Hart 764 

2.  Costs  incurred  by  solicitors  in  prosecuting  commission    in 

lunacy  and  subsequently  as  solicitors  of  committees —Order  directing 
taxation  and  inquiry  as  to  propriety  of  raising  necessary  amount  by 
sale  or  mortgage  of  lunatic's  real  estate — Held  that  order  did  not  make 
costs  a  Judgment  debt  nor  make  them  a  charge  in  equity  upon  the 
real  estate,  but  that  they  constituted  a  simple  contract  debt  due  for 
necessaries.    Ihid, 

MINE — 1.  Lease — Demise  at  royalty  per  ton  and  at  minimum  rent 
— Covenant  to  pay  rent  and  to  work  mine — ^Action  for  minimum  rent — 
Coal  not  worth  expense  of  working— Injunction  to  restrain  action  by 
lessor  for  minimum  rent  refused — Application  of  rule  of  caveat  emptor 
to  cases  of  leases  of  coal  mines.     Ridgway  y,  Hneyd     ....     776 

2.  Tenants  in  common — Partnership — Appointment  of  receiver. 

See  Partnership. 

MISBEPBBSEN'TATION'.    See  Fraud  and  Misrepresentation. 

MONEY  HAD  AND  BECEIVED  —  Payment  under  mistake— Sale 
by  creditor  of  debtor's  property  under  mistake  of  law — Absence  of 
fraud — Money  not  recoverable.     Piatt  y.  Bn/maye         ....     903 

MOBTQAGE — 1.  Foreclosure  suit  —  Parties  —  Bepresentative  of 
deceased  defendant.     Long  v.  Siorie 849 

2.  Stay  of  proceedings  on  application  of  defendant  on  terms 

of  paying  down  or  having  previously  paid  or  tendered  to  plaintiff  his 
principal  and  interest  and  costs  of  suit.    Paynter  v.  Careiv  .     852 
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KOBTO^QJC  —  3.  Mortgasree  in  possession  —  Covenant  to  repair— 
I«eaaeholds— Unfinished  houses— Wilful  neglect  to  complete  building 
or  to  sell  property — ^Forfeiture — Liability  of  mortgagee  to  mortgagor. 
Ptnrry  v.  Walker 862 

— ^—  4.  Priority — First  mortgagee  having  legal  title  not  postponed 
to  second  mortgagee  merely  because  he  has  omitted  to  obtain  title 
deeds— Postponement  occurs  only  where  he  is  guilty  of  fraud  or  gross 
neg^ligence.     Cclytr  v.  Finch 442 

KOTIOB.    Hee  Assignment. 

KXTISAHOE.    See  Corporation  (Municipal),  2. 

PABTlfBBSHIP— 1.  Beceiver— Tenants  in  common— Mine  worked 
in  partnership— Beceiver  not  appointed  at  instance  of  one  partner 
where  dissolution  not  asked  for.    RaherU  v.  Eberhardt         •        •        .    548 

2. Kor  will  Court  apiK>int  receiver  in  suit  for  dissolution 

on  an  interlocutory  application  merely  upon  evidence  that  partners  do 
not  co-operate  in  management  of  business.    Ibid. 

PATENT— 1.  Infringement — Manufacture  of  cast  steel— Same  result  • 
obtained  by  use  of  two  materials  which,  fusing  together,  produced  an 
essential  ingredient.     Unwin  v.  Heath    .        .•••..    252 

2. ]>efence    of  want   of   novelty  —  Judge   may   compare 

plaintiff's  specification  with  specification  of  previous  patent  and  may 
on  that  comparison  direct  jury  to  find  verdict.    Bush  y.  Fox    .        •    335 

3.  Injunction— Bill  for  account  of  profits,  filed  after  expira- 
tion of  patent  and  nine  years  after  infHngement,  dismissed.  Smith  v. 
L.  A  B.  W.  Rail.  Co. 683 

PSBBAGE— 1.  Extinction— Irish  peerage— Act  of  Union  —  Several 
titles  in  one  persoa— Loss  of  one  title  does  not  constitute  extinction. 
Fermoy  Peerage  Claim        ' 342 

2.  Word  *' peerage"  in  fifth  clause  of  fourth  article  of  Apt  of 

Union  of  Oreat  Britain  and  Ireland  means  status  and  condition  of  a 

Peer.     Ibid. 

3.  Quasre  whether  when  validity  of  existing  grant  of  a  peerage 

is  questioned,  the  Attorney-General  is  bound  to  appear  to  support  it. 

Ibid. 

4.  Life  peerage — Befusal  of  House  of  Lords  to  accept  creation 

for  life  as  conferring  right  to  sit  and  vote.     WentiUydaU  Peerage        .    472 

POVEB— 1.  Execution — Trust  ftind — Power  to  appoint  among  chil- 
dren, in  usual  form — Married  daughter,  unborn  at  creation  of  power->- 
Share  limited  to  trustees  upon  trust  for  her  separate  use  for  life  without 
power  of  anticipation  and  at  her  decease  to  her  general  appointees  by 
deed  or  will  and  in  default  to  her  executors  or  administrators — Appoint- 
ment held  good  as  not  fettering  property  beyond  legal  limits,  but 
restraint  on  anticipation  rejected.    Fry  y.  Capper       ....    558 

2.  Power  to  wife  to  appoint  among  children— Appointment 

by  wife  among  children  living  at  her  death — Power  held  well  exercised 
in  favour  of  surviving  children— Children  of  testator's  son  dying  in  life- 
time of  wife  held  excluded.     Neaihenvay  v.  Fry 561 

3.  Formalities— Power  to  be  exercised  by  writing  under 

hand  and  seal  of  donee — ^Will  executed  with  formalities  required  by 
WilU  Act,  1837,  not  sufficient.     Weet  ▼.  Btiy 668 
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POWBB — 4.  Xzecution— Validity  of  appointment — ^Deeds  of  appoints- 
ment  for  younger  children's  portions,  properly  executed,  found  xxm 
custody  of  family  solicitor— Onus  of  proving  invalidity  as  escrows  Is 
on  party  disputing  deeds.     Rowley  v.  liotvley d7-l 

5.  Corrupt   bargain  —  Appointment    of  Aind    to    younger 

children  in  consideration  of  wife  postponing  her  pin-money  and 
Jointure  to  proposed  mortgage  of  his  settled  estates — Death  of  husband 
before  mortgage  eifected — Validity  of  apiK>intment  —  Sscrow  —  Onvum 
of  proof.    Ibid. 

6.  Power  of  appointment  and  selection  among  children— Appoint- 
ment upon  condition  to  be  performed  by  appointee— Appointment  good 
but  condition  void.     Stroud  y.  Nurman 62 1^ 

7.  Construction  —  Contingency — Conditional  limitation  — 

Married  woman — Election— Bill  for  inquiry.     Ibid. 

8.  Power  of  sale  and  exchange — Tenant  for  life  and  tenant  in. 

tail — Disentailing  deed— Concurrence  of  tenant  for  life  held  not  to  bas- 
her power  to  assent  to  subsequent  exercise  of  power  of  sale  and 
exchange.     Hifl  v.  Prifchard 673 

PBACTICE— 1.  Admission  of  affidavit  —  Affidavits  as  to  matters 
directly  in  issue  in  cause,  filed  after  filing  of  certificate  of  Judge's  clerk, 
not  admitted  at  hearing  on  further  consideration.     Fleming  v.  East      857 

2.  Fund  in  Court— Petition  by  resident  in  British  colony  for 

payment  out  to  his  agent — Power  of  attorney  —  Signature  certified 
by  notary— Sufficiency  of  procedure  under  Chancery  Procedure  Act. 
Armstrong  v.  Stockham 861 

3.  Purchase  of  land  —  Beference  of  title — Not  matter  of 

course  to  refer  title  to  conveyancing  counsel — Approval  in  chambers. 
In  re  Jones's  Settled  Estates 877 

4.  Orders  in  chambers — All  orders  made  in  chambers  are  orders 

of  the  Judge— Practice  and  procedure  in  chambers  and  authority  of 
chief  clerk.    Hayu-ard  y.  Hay  ward 851 

5.  Parties— Bepresentative  of  deceased  defendant  in  foreclosure 

suit.    Long  v.  Storie 849 

PBINCIPAL  AND  8T7BETT— 1.  Guaranty  of  fideUty— Borough 
treasurer— Annual  election  to  office — Subsequent  statutory  provision 
for  continuance  in  office  during  the  pleasure  of  the  council  for  the  time 
being — Condition  in  bond — *' Future  election" — Liability  of  sureties. 
Osvxjdd  V.  Mayor  of  Berwick-upon-Tweed 416 

2.  Discharge  of  surety — Guaranty  of  fidelity— Surety  not  dis- 
charged by  negligence  of  creditor  in  omitting  to  compel  principal 
to  render  regular  accounts — Otherwise  if  creditor  has  connived  at 
improper  retention  of  money  by  principal  for  which  he  ought  to  have 
accounted  in  regular  course  of  his  duties.     Dawson  y.  Lawes     .        .    602 

PBOPEBTT  TAX — Deduction  of.    See  Landlord  and  Tenant. 

BAILWAY— 1.  Contract — ^Parol  variation— Extension  of  contract — 
Additional  work»— Subsequent  rejection  of  terms  by  contractor — 
Quantum  meruit.    Ranger  v.  (7.  W.  Ry, 46 

2.  Traffic  agreement  between  Companies — ^Use  by  Company 

A.  of  part  of  line  of  Company  B.  at  reduced  rates  —  Subsequent 
amalgamation  of  both  lines  with  other  Companies— Statutory  reserva- 
tion of  rights  and  powers  of  original  lines — Traffic  originating  outside 
A.  line  held  entitled  to  benefit  of  reduced  rates  over  B.  line.  Lancashire 
and  Yorkshire  Bail,  Co.  v.  East  Lancashire  Rail,  Co 380 
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RAILWAY^S.  Contract— XJnlawftil  agreement—Covenant  to  pay 
money  to  landowner  for  not  opposing  bill  in  Parliament —Ultra  Tires. 
i*resfon  v.  Liverpool ,  Afancheater,  Ac.  Bail,  Co 287 

4.  Purchase  of  lands.    See  Lands  Clauses  Act. 

RATIFIOATIOK.     See  Fraud  and  Misrepresentation,  4. 

&XOBZVBR— 1.  Appointment  of  receiver  to  collect  personal  estate 
abroad,  and  to  get  in  rents  and  to  sell  real  estate.    Hinton  v.  Qalli      860 

2.  ApiK>intment  —  Partnership  —  Tenants  in  common  of  mine. 

See  Partnership. 

8.  Administration— Foreign  assets — Jurisdiction.    See  Executor 

and  Administrator,  2. 

BB8TRAINT  OF  TBABE.    See  Contract,  2. 

SAIiE  OF  O00D8— Contract  for  sale  of  com  not  in  existence  at  date 
of  contract— Cargo  damaged  and  sold  abroad  without  knowledge  of 
factor,  who  sold  under  del  credere  commission — Eescission  of  contract 
— ^Factor  not  liable  in  action  for  price.     Couturier  v.  H<Mtie        .        .    329 

SETTIjEHEKT — 1 .  Provisions  for  payment  of  settlor's  creditors  after 
his  death  out  of  settled  property  not  revocable  after  his  death  by  person 
claiming  under  settlement — They  are  generally  enforceable  by  creditors 
whose  claims  have  thus  become  charged  on  settled  property.  Synnot  y. 
Simpeon 81 

2.  Karriage — Covenant — After-acquired  property — Property  to 

which   wife  entitled    after   death  of  husband    not    bound.     Beid   y. 
Kenrick 875 

3. Promise  to  abstain  from  enforcing  bond  and  warrant  of 

attorney — Contract  "  in  consideration  of  marriage  "—Statute  of  Frauds. 
See  Contract,  1. 

SPECIFIC  PE&FOBMAKCE— 1.  Bestrictive  covenants— Election- 
Hardship  as  a  defence  to  specific  performance  at  suit  of  purchaser. 
Lukey  y.  Higgs 871 

2.  Deed  of  separation.    See  Husband  and  Wife,  1. 

And  see  Lands  Clauses  Act. 

STATUTE — Construction — In  construing  Act,  Court  is  at  liberty  to 
regard  state  of  law  at  time  and  the  facts  which  preamble  or  recitals  of 
Act  prove  to  have  been  the  circumstances  existing  at  time  of  its 
preparation.    Att-Oen.  y.  Earl  of  Poivis d71 

STOCK — Transfer— Stock  belonging  to  corporation— Transfer  under 
forged  power  of  attorney — Common  seal  of  corporation  affixed  by 
secretary  —  Contributory  negligence  —  Estoppel  —  Direction  to  Jury. 
Bank  of  Ireland  y.  TruBteee  of  Evans*  Charities 218 

TENANT  FOB  LIFE.     See  Estate. 

TRUST  AND  TBUSTSE— 1.  Constructive  trustee— Infant  heir  of 
intestate — Contract  for  sale  of  real  estate  in  intestate's  lifetime — Infant 
heir  not  a  constructive  trustee  for  purchaser.    In  re  Carpenter         .    687 

2.  Getting  in  trust  fund — Debt  due  from  firm  in  which  trustee  a 

partner — Firm  insolvent — Notice  to  pay  debt — ^Decree  for  payment 
against  partner  trustee — Where  adult  cestuis  que  trust  insist  upon 
their  strict  rights,  Court  will  not  exercise  discretion  for  benefit  of  infant 
cestuis  que  trust.    Nortofi  y.  Steinkopf 518 
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TBUST   AND   XaXTSTEE— 3.  Petition  under  Trustee  Belief  Act—  ^lU^^- 
Jurisdiction  of  Court — Court  has  power  to  decide  all  questions  con-a^jbot^ 
cemingr  fund  in  Court,  Just  as  in  suit,  and  may  direct  issue  to  determine  ziw^  ou 

sanity  of  any  person.     In  re  Alienee  Will 8o6«5**'— H 

rfteaanl 

XJLTKA  VIBES  — Bailway  Company— Unlawful  agreement.    See  Com- 
pany, 6.  "7    C^ 

YBKDOB  AND  PXJBCHASEB-1.  Equity  wUl  not  restrict  protection  ^'^\.^.!| 
to  purchaser  for  valuable  consideration  without  notice  to  case  in  which  *^-  ^'  ' 
he  has  got  legal  estate.     Colyer  v.  Finch 442  _  ^  _ 

2.  Conditions  of  sale — Title — Condition    precluding   purchaser  anadbc 

from,  making  requisitions  or  inquiries  in  respect  of  part  of  title —  zepSiU 
Purchaser  not  generally  precluded  from  insisting  upon  objection  iftvent 
discovered  in  investigation  of  title  or  by  inquiry  aliunde.    Darlington 

7.  Hamilton 730  -  10.  - 

atpenoi 

3. Leaseholds— Underlease  by  lessee  for  less  term  than  _  n  _ 

his  own — ^Sale  of  underlease  by  underlessee —Underlease  described  as  a  .^  ^^',  ~ 
lease — ^Bight  of  purchaser  to  rescind.    Ibid.  ^ 

— ■"  4. It  is  a  formidable  objection  to  title  to  leaseholds  that   T-jT  " 

vendor  has  underlet  property  by  lease  which  does  not  contain  similar  ^g^_ 
covenants  to  those  by  which  he  is  bound  to  his  own  lessor.    Ihid,  ^     » 

5.  Particulars  of  sale — Sale  ^y  Court— Misrepresentation  as  to      i 

tenancy  of  premises — ^Bescission  of  contract.    Lachlan  v.  Reynolds  •    523    _^ .. 

6.  Bestrictive  covenant — Construction— Covenant  by  vendor  not  *3  *ftei 

to  erect  buildings  on  land  lying  on  east  side  of  terrace  and  opposite  ^"-^Ha 

plot  of  land  thereby  conveyed— Covenant  held  to  apply  only  to  that  ^cd,  % 

part  of  land  immediately  opposite  and  of  width  of  plot  conveyed.  ^^-Bn 

Patching  v.  Dubbins 491  ^ 

7.  Building  scheme — ^Bestrictive  covenants — Bights  and  liabili-     ^  up< 

ties  inter  se  of  purchasers  under  general  building  scheme  in  respect  of  ^Qifor< 
restrictive  covenants  entered  into  by  each  of  them  with  vendor,  inde-     <^o(d 

pendently  of  each  other.    Child  y.  Douglas 736 

^  U. 

WABD.  OP  COUBT.    See  Infant.  "^^ 

WHjL  —  1.  Construction  —  "And"  is  construed   "or"  where  one      «]«S 
member  of  compound  sentence  is  included  in  the  other  and  would  be 
superfluous  unless  disjoined — Construction  generally  made  in  favour  of 
vesting,  not  to  defeat  gift  already  vested.     Day  y.  Day      .        .        .    827      ^  i^ 

2.  Limitation  of  real  estate  to  A.  during  life  of  B.  and  O.  Jj^' 

without  saying  "  and  during  the  life  of.  the  suryivor  of  them,"  gives        *^ 
A.  an  estate  during  lives  of  B.  and  C.  and  survivor — But  limitation  for 

100  years  if  B.  shall  so  long  live,  is  determined  by  death  of  either — Senile,  ^^   . 

these  rules  apply  also  to  limitations  of  personal  estate.    Ibid,  ^  ^ 

3.  "Then  unmarried"  construed  "without  having  been.       5*tor 

married."    Inre  ThisUethwayte's  Triut 884       *lttop« 

4.  Qiftof  £100  Bank  stock  to  B.— Testatrix  having  £200 

Bank  Annuities  at  her  death,  but  no  Bank  stock— Held  that  £100  Bank  ---^  ] 

Annuities  could  not  satisfy  gift  of  Bank  stock,  and  that  legatee  was  ^ed 

entitled  to  have  £100  Bank  stock  purchased.    Biynall  y.  Rose  .        .    858  4to  ^ 

5.  Specific  legacy— Notwithstanding  s.  24  of  the  Wills  Act,        .^ 

g^.  of  "  all  my  stock  which  I  have  purchased  "  must  be  confined  to  ^j^ 
stock  actually  purchased  at  date  of  will.    Douglas  y.  Douglas    .        .    677 

6.  Word  ^'  money  "  in  a  will  will  not  pass  stock  in  ftuids,        \^  * 


nitit] 


unless  its  meaning  is  enlarged  by  context.    Louje  y.  Thomas     .        .    65 


•  *i«al1 
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it  WIIX— 7.  Constraciion— Direction  to  *' divide"  reversionary  tand 
Bj  :j  equally  between  testator's  children  livinflr  at  death  of  tenant  for  life 
(e.xj  *'  or  such  others  as  would  have  been  entitled  to  it  at  the  death  of  their 
parents  " — ^Held  that  grandchild  whose  fkther  died  after  testator,  but 
before  tenant  for  life,  was  not  included.    Miller  v.  Chapman  .    865 

8.  Legacy— '*  The  interest  of  two  thousand  to  B.  and  at  his 

death  to  his  children  " — Held,  that  former  legacy  was  of  pounds  sterling 
and  that  gift  to  his  children  was  of  an  absolute  interest  in  capital. 
Manny.  Fuller 774 

9. ''One  thousand  pounds  to  B.  in  addition  to  one 

thousand  before  mentioned  " — Held,  that  reference  to  former  legacy  in 
latter  gift  to  B.  did  not  diminish  previous  legacy,  and  that  latter  legacy 
was  given  to  B.  absolutely.    Ibid, 

10. Legacies  given  "  in  addition  to  "  previous  gifts  to 

same  person  only  partake  of  same  incidents.    Ibid, 

^     11. Limitation  over  of  gift  to  one  if  he  die  in  lifetime  of 

two.    Day  v.  Day 827 

12. Annuity— Gilt  to  trustees  to  pay  annuity  to  A.  for  life 

with  gift  over  of  principal  to  A.'s  children— Testatrix  having  Long 
Annuities — Held,  that  trustees  must  make  permanent  investment  in 
Consols  of  sum  sufficient  to  produce  amount  of  annuity.  Ifaggar  v. 
Xeatby 664 

13.  ''Capital  property  "—Direction  to  accumulate  for  21 

years  after  testator's  death—"  Kearest  of  kin  to  myself  in  the  male 
line  "—Claim  by  son  of  paternal  uncle  of  testator — ^Testator's  sister  held 
entitled,  gift  not  being  restricted  to  male  claiming  through  males, 
Sayer  Y.  Bradly 427 

14. Charge  of  debts— Charge  by  will  of  debts  of  deceased 

debtor  upon  testator's  real  estate  includes  all  debts  of  debtor  subsisting 
and  enforceable  at  his  death  irrespectively  of  lapse  of  time  between 
death  of  debtor  and  death  of  testator.     (/Conner  y.  Hatiam  ,    108 

^—  15. Legal  estate  not  given  —  Implied  authority  of 

executors  to  convey  legal  estate  in  order  to  raise  money  to  satisfy 
charge — Where  legal  estate  devised  to  particular  person,  money  must 
be  raised  through  devisee,  he  being  the  only  person  who  cia  make 
legal  title.  [Old  law  of  wills.  See  now  Land  Transfer  Act,  1887.] 
Colyer  v.  Finch 442 

16. Personal  estate  not  liable  to  exonerate  real  estate 

from  charge  except  where  real  estate  charged  with  repayment  of 
money  by  which  personal  estate  had  been  augmented.  Loosemore  v. 
Knapman 531 

17. When  will  contains  direction  to  executor  to  pay 

debts  and  then  devises  real  estate  to  executor,  it  is  considered  that 
testator  has  imposed  upon  executor  the  duty  of  paying  debts  to  extent 
of  property  given  to  him,  and  that  property  is  charged  with  debts. 
BarHs  v.  Watkim .698 

18. Annuities  for  maintenance  of  grandsons— Whether 

charged  on  estate  itself  or  merely  on  rents  and  profits — ^Annuities  held 
not  to  carry  interest.     Torre  v.  Brotvne " 278 

19.  Charge  of  debts  and  legacies— Apportioxmient  of  charge 

on  mixed  fund.     Tatlock  y.  Jenkins  .       *. )3 

20.  —  Charge  of  legacies — Besiduary  devise   to    executor — 

Previous  interest  in  real  estate  given  by  will — ^Legacies  held  charged 
on  realty.    Francis  y.  Clemow  •••••••        .        •    696 
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WILL  —  21.  Conatruction  —  Exoneration  from  claims  in  respect  of  nLL-3 
money  laid  out  by  testator  in  improvements  and  charged  on  estates  tJi  to 
by  Scots  law — ^Exoneration  only  applying  to  money  actually  laid  oat  foi  in 
and  charged  at  date  of  will— Wills  Act,  s.  d4.    DougUis  v.  Douglas    .     677  t^eatit 

tffi  lei 

22.  Class,  gift  to— Where  money  is  bequeathed  for  division  «ntel 

among  class  when  eldest  attains  21,  whether  gift  be  vested  or  con-  ^^^^ 
tingent,  all  children  bom  before  period  of  division  are  admitted  to  take 

shares.    Mann  v.  Thompson 78o   -  36. 

tirvo 

23.  When  distinct  sums  are  given  to  every  individual  of  teim 

class,  but  no  time  is  limited  for  distribution,  persons  answering  descrip-  t»o(pi 
tion  at  death  of  testator  are  alone  entitled.    Ibid, 

-37. 

24.  Construction  is  same  if  gift  be  of  certain  sum  to  each  of  ^  t 

children  of  A.  and  B.  who  should  attain  dl,  but  in  case  any  should  die    '^  - 
under  21,  his  share  to  go  to  his  surviving  brothers  and  sisters — '*  Sur- 
viving" in  such  a  limitation  cannot  be  read  ''other,"  so  as  to  entitle 
child  to  share  of  brother  who  died  before  he  was  bom.    Ibid,  ^DltDE 

25.  Ck)ndition — ''Beside" — Devisee  required  to  reside   in  ~  "^ 

mansion  house  for  six  months  in  every  year — ^Held,  that  keeping  an  _  d. 
establishment  at  house  and  visiting  it  each  day  would  be  sufficient  and 

that  it  was  not  necessary  for  devisee  to  spend  a  night  there.     Wafc(4  ▼.  -.  u  ] 

Boifidd 719 


^—  26. A  person  may  be  said  to  have  more  than  one 

residence — If  he  have  houses  in  different  places,  at  each  of  which  he 
keeps  an  establishment,  each  may  be  called  his  residence,  though  he 
may  not  go  there  for  years.    Ibid, 

27. Bestraint    on    marriage— Forfeiture— Qift   over — 

Annuity — Condition  incorporated  with  gift.    PoUfr  y.  Richards        .    867 

28.  Devise— Estate  tail — Power  of  distribution— Qift  over 

upon  indefinite  failure  of  issue — "Issue"  prima  facie  equivalent  X6 
"heirs  of  the  body"— If  words  of  limitation  be  superadded,  as  a  gift 
to  "  issue  and  their  heirs,"  issue  take  as  purchasers  in  fee  simple  and 
gift  over  on  general  flBulure  of  issue  operates  nothing.  Kavanagh  ▼. 
Morland 498 

29. Income  of  fund  to  be  laid  out  for  benefit  of 

estate — Acceleration  of  payment — ^Bestriction  on  cutting  timber  deter- 
mined and  period  for  enjoyment  of  capital  accelerated  by  barring 
entaU.    In  re  Colson's  Trusts 537 

30.  Life  interest  —  Bequest  of  leaseholds  to  A.  for  life, 

remainder  to  B.,  remainder  to  C,  gives  life  interest  only.  Earl  of  tons- 
dale  V.  CoufUess  Berchtoldi 790 

31. Tenant  for  life — Income— Dividends  on  shares- 
Gift  of  "interest  and  annual  income  arising"  from  shares — ^Dividend 
declared  but  not  paid  until  after  testator's  death— Tenant  for  life  held 
entitled.     Clive  v.  Clive 760 

32.  Limitations— Power  of  appointment — Heirs  and  assigns 

—Purchase  or  descent— Absolute  gift  of  personalty.     Qtiestetl  v.  Michel 

886 

33.  Kistake — Legacy  to  children  of  P.  H.  D.— No  one  in 

family  named  P.  H.  D. — Children  of  H.  O.  D.  held  entitled— Extrinsic 
evidence  of  intention  of  testatrix  not  admitted.    Dowjlas  y.  Fellows     527 

34.  Mistake  in  name  of  legatee— Gift  of  residue  to  Samuel 

M.  John  M.  and  Mary  D.— Ko  son  named  John  M— Thomas  M.  (born 
~  ^^ween  Samuel  and  Mary)  held  not  entitled.    Mostyn  y.  Mostyn      .     100 
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»>  I  WIIjI«— 35.  Constraction—Bemoteness— Leaseholds — ^Limitations '  of 
i-i^reehold  to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  unborn 
4.S6rtons  in  tail — Trust  to  pay  rents  of  leaseholds  to  person  for  time 
.  ieuig  entitled  to  freeholds  until  such  person  should  by  good  assurance 
lecome  seised  of  freeholds  in  fee  simple  in  possession— Intention  to 
^'^xonerate  leaseholds  from  debts  and  legacies— Limitations  of  leaseholds 
-  tfter  life  estates  void  and  next  of  kin  entitled.     Wainman  v.  Fi^d  .    712 

36.  Besidue — It  is  a  question  to  be  determined  by  the  par- 
ocular  words  of  each  will  whether  gift  of  "surplus"  or  "residue" 
:->ieans  surplus  or  residue  properly  so  called,  or  a  mere  proportional 
biihare  of  particular  fond.    Mayor  of  South  Molion  v.  AtL^Om,  .        1 

I  37. "  Whatever  money  remains  " — "  If  I  have  omitted 

^  pming   anything  I  leave  it  to  A.." — ^Held,  not  a  general  residuary 

sequest  —  Annuity  fund  passing  under  term  "  money."  Barrett  v. 
'\,mu 890 

WOBBS— "  And,"  when  construed  "  or."    See  WUl,  1. 
, "  Capital  property.    HeeWiUf  13. 

•*  Future  election."    See  Principal  and  Surety,  1. 

"  Issue."    See  Will,  28. 

"Money."    fifee  Will,  6. 

"Nearest  of  kin."    *Se<  Will,  13. 

"Beside."    See  WUl,  25. 

"  Surplus."    See  Will,  36. 

"  Then  unmarried."    See  Will,  3. 

"  Whatever  money  remains."    See  Will,  37. 
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